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Inhabitants  of  Lowell  v.  Boston  and  Lowell 
R.  R.  Corporation. 

[23  PlOZKBIHO,  2i.] 

OoBfO&AXioifs  KU8T  SO  ExxBCiSE  THSiB  Rioins  118  not  to  injure  others. 

Rait.»aat>  OoBPOBATION  BeMOVINO  CzRTAIN  BATtRIWM  ON  A  HiGHWAT  AKB 

Liable  to  a  town,  if  the  town  has  been  subjected  to  a  suit  and  reoovery 
by  a  person  who  was  injured  in  consequence  of  the  removal  of  such  bar- 
riers, the  corporation  having  the  right  to  remove  the  barriers  for  the  pur- 
pose of  constructing  its  road,  but  being  guilty  of  negligence  in  not 
replacing  them  at  night,  and  in  not  notifying  the  town  of  their  removal. 

CCKRPOSATION  IS  AnSWKRABLE   FOR    NeGUBOT    IN  WORK    DONB   BT  ITS  Au- 

THOBITT,  though  such  neglect  is  attributable  to  the  agents  and  servants 
of  a  contractor,  to  whom  the  work  had  been  let  for  a  stipulated  sum. 

FdR  NmuiomNCE*  or  Non-fsasancb  of  his  Servants,  the  principal  is  re- 
sponsible  to  any  person  injured  thereby. 

If  Two  Partus  Participatb  in  a  Criminal  Act,  neither  can  compel  the 
other  to  indemnify  him  for  damages  suffered  thereby;  but  if  they  are  not 
equally  criminal,  the  chief  delinquent  is  sometimes  held  answerable  to 
his  lera  blamable  coadjutor. 

PAsnciPANTS  IN  AN  Offenbe  Intolvino  Moral  Turpitubb  are  aU,  in  law, 
deemed  equally  guilty. 

Partioipants  in  Offenses  not  Involvino  Moral  Tdrfituds  are  not  al- 
ways deemed  equally  in  the  wrong.  The  law  will  therefore  consider 
their  degrees  of  guilt  and  their  relative  delinquency,  and  administer 
justice  between  them. 

CoiTRiBDTivK  Neoleot—Pbrson  Gitiltt  OF  NsouGENOs,  whereby  a  street 
is  left  in  a  dangerous  condition,  and  the  town  subjected  to  an  action  and 
judgment  for  injuries  suffered,  can  not  avoid  a  recovery  by  the  town  on 
th9  ground  that  its  officers  and  agents  were  also  negligent  in  not  replac- 
ing the  barriers  which  such  person  had  negligently  fidled  to  replace. 

WiiERB  Parties  ark  not  in  Pari  Dbuoto,  and  one  is  compelled  to  pay 
damages,  he  may  sue  the  other  for  contribntToh.  '    '  ' 
Ax.  Dm.  Vol.  XZXIT— 3 
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TowK  SuBJECTBB  TO  DOUBLE  DAMAGES  FOR  NEGLIGENCE  In  leaving  a  street 
in  a  dangeroos  condition  can,  in  an  action  against  another,  by  whose  neg 
lect  the  street  was  so  left,  recover  single  damages  only,  without  inclnd* 
ing  anything  for  the  costs  incurred  by  the  town  in  the  action  against  it» 

Case.  The  declaration  stated  that  the  plaintiffs  were  bound 
to  keep  a  certain  highway  in  repair;  that  defendants  entered  on 
such  highway,  removed  certain  barriers,  required  to  prevent- 
travelers  ftom  falling  into  a  deep  cut,  and  neglects  to  replace^ 
them;  that  two  persons,  owing  to  the  absence  of  ihe  barriers, 
fell  into  the  cut  and  were  seriously  injured;  that  such  persons^ 
commenced  actions  against  plaintiffs  and  recovered  judgment, 
which,  with  counsel  fees  and  costs,  aggregated  upwards  of  eight 
thousand  dollars.  The  jury  gave  plaintiffs  a  verdict  for  ten. 
thousand  dollars  in  the  present  action. 

Eoar  and  Loringy  for  the  defendants. 

Dexter y  Robinsoriy  Smith,  and  Ames,  for  the  plaintiffs. 

By  Court,  Wilde,  J.  Several  important  and  interesting  ques* 
tions  are  involved  in  the  decision  of  this  case,  which  have- 
been  ably  argued  by  counsel,  and  which  we  have  taken  time  ta 
consider  with  the  attention  and  deliberation  that  their  im- 
portance and  difficulty  seemed  to  require.  Our  first  impressions 
as  to  one  of  the  questions  on  which  the  decision  of  the  case  de- 
pends, were  not  free  from  doubt.  No  adjudged  case  has  been 
found  in  all  respects  similar;  but  reasoning  from  analogy,  takings 
into  consideration  the  principles  of  law,  and  the  decided  casea 
which  have  the  closest  application  to  the  question  in  dispute,  we- 
have  been  brought  to  a  conclusion  which  appears  to  us  satis- 
factory, and  which  will  enable  us  to  administer  justice  between 
the  parties  without  violating  any  known  rule  of  law. 

The  facts  on  which  the  plaintiffs  rest  their  claim  have  not  been 
disputed  except  in  one  particular,  which  has  been  ascertained 
by  the  jury  in  favor  of  the  plaintiffs.  By  the  report  of  the  case 
it  appears,  that  the  defendants,  being  authorized  by  law  to  conr 
struct  a  railroad  from  Boston  to  Lowell,  had  occasion,  in  so 
doing,  to  cut  across  and  through  one  of  the  highways  situated  in 
^  Lowell,  and  which  the  plaintiffs  were  bound  by  law  to  keep  in 
repair,  whereby  it  became  necessary  to  place  barriers  across  the 
highway  to  prevent  travelers  from  falling  into  the  chasm  or 
deep  cut  made  by  the  defendants.  Barriers  were  accordingly 
so  placed  by  them.  Afterwards  it  became  necessary  for  the  de- 
fendants to  make  use  of  the  highway  for  the  purpose  of  remov- 
ing stone  and  rubbish  from  the  deep  cut,  and  the  barriers  wer» 
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Temoved  by  persons  in  the  defendants'  employ,  who  neglected  to 
replace  them;  in  consequence  whereof,  two  persons  driving  along 
the  highway,  in  the  nighttime,  were  precipitated  into  the  deep 
cut,  and  were  greatly  injured;  and,  on  account  thereof,  recovered 
large  damages  against  the  plaintiffs,  which  the  plaintiffs  have 
been  compelled  to  pay.  The  amount  thus  paid,  they  claim  the 
right  to  recover  of  Uie  defendants  in  this  action,  they  having 
become  liable  by  law  to  pay,  and  this  liability  having  been  in- 
curred, in  consequence  of  the  negligence  of  the  defendants^ 
agents. 

The  defendants  resist  this  claim  on  several  groimds. 

1.  The  principles,  or  most  of  the  principles  on  which  the  de- 
fendants rely,  as  the  first  ground  of  defense,  may  well  be  ad- 
mitted; but  they  furnish  no  criterion  by  which  we  can  be  guided 
to  a  legal  and  just  decision.  It  is  undoubtedly  true,  that  the 
defendants  had  a  right  to  make  the  excavation  in  the  highway. 
And  they  were  not  bound  to  erect  barriers  across  the  way,  pro- 
vided they  had  given  seasonable  notice  to  the  officers  of  the 
town  of  their  intended  operations.  So,  after  barriers  were 
erected,  the  defendants  might  take  them  down  from  time  to  time, 
if  necessary,  for  the  purpose  of  removing  rocks  and  rubbish, 
which  could  not  be  otherwise  removed.  These  acts  the  defend- 
ants were  authorized  to  do,  and  can  not  be  responsible  to  any 
one  for  consequential  damages.  But  the  plaintiffs'  claim  of  in- 
denmify  is  not  for  damages  arising  from  these  acts;  they  do  not 
controvert  the  defendants'  right  to  make  the  excavation  in  the 
highway,  or  to  take  down  the  barriers  vrhen  necessary.  The  ac- 
tion is  founded  on  the  negligence  of  the  defendants'  agents  and 
servants  in  not  replacing  the  barriers  when  the  works  were  left, 
the  day  before  the  accident  happened.  These  barriers,  although 
voluntarily  ercicted  by  the  defendants,  were  approved  and  adopted 
by  the  selectmen  of  the  town;  and  if  the  defendants  were  under 
the  necessity  of  removing  them  for  the  purpose  of  making  use 
of  the  road,  they  were  bound  to  replace  them  when  the  neces- 
sity of  using  the  road  ceased,  or,  at  least,  every  evening  when 
their  agents  or  laborers  left  the  works.  This  was  imperatively 
required  by  a  due  regard  to  public  safety;  otherwise  an  accident 
might  happen  before  the  town  had  notice,  actual  or  constructive, 
and  no  one  would  be  responsible  for  the  damages.  It  is  not 
true,  as  has  been  contended  by  the  defendants'  counsel,  that  all 
the  defendants'  duties  and  liabilities  are  created  and  prescribed 
by  their  act  of  incorporation.  Corporations  as  well  as  individu- 
als, by  the  principles  of  the  common  law,  are  bound  so  to  exer* 
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oise  their  rights  as  not  to  injure  others.    The  principle,  sic  laere 
tu4),  vi  alienum  non  loedas^  is  of  nniyersal  application. 

2.  But  the  defendants  deny  their  responsibility  for  the  negh- 
^nce  of  the  persons  employed  in  the  construction  of  that  part 
•of  the  railroad  where  the  accident  hapi>ened,  because  this  section 
thereof  had  been  let  out  to  one  Noonan,  who  had  contracted  to 
-make  the  same  for  a  stipulated  sum,  and  who  employed  the 
workmen.  We  do  not,  however,  think  that  this  circumstance 
jrelieves  the  defendants  from  their  responsibility.  The  work  was 
•done  for  their  benefit,  under  their  authority,  and  by  their 
•direction.  They  are  therefore  to  be  regarded  as  the  principals, 
4md  it  is  immaterial,  whether  the  work  was  done  under  contract 
for  a  stipulated  sum,  or  by  workmen  employed  directly  by  the 
•defendants  at  day  wages.  This  question  was  very  fully  dis- 
cussed and  settled  in  the  case  of  Bush  v.  Steinman,  1  Bos.  & 
Pul.  403.  In  that  case  it  apx>eared,  that  the  defendants  had 
•contracted  with  A.  to  repair  his  house  for  a  stipulated  sum.  A. 
contracted  with  B.  to  do  the  work;  and  B.  contracted  with  C. 
to  furnish  the  materials.  The  servant  of  C.  brought  a  quantity 
of  lime  to  the  house  and  placed  it  in  the  road,  by  which  the 
plaintifTs  carriage  was  overturned.  And  it  was  held,  that  the 
-defendant  was  answerable  for  the  damage.  This  decision  is 
fully  supported  by  the  authorities  cited  and  by  w^-established 
{)rinciples. 

3.  Another  objection  to  the  plaintiffs'  claim  was  made  in  ar- 
.^piment,  which  can  not  be  sustained.  It  is  objected  that  the 
defendants  are  not  answerable  for  the  tortious  acts  of  their 
agents  or  servants.  And  this  is  true,  if  the  acts  were  accom- 
panied with  force,  for  which  an  action  of  trespass  vi  et  amm 
would  lie,  or  were  willfully  done.  But  the  acts  complained  of 
were  not  so  done.  The  defendants'  workmen  had  a  right  to 
remove  the  barriers  for  a  necessary  purpose.  Their  only  &ult 
was  their  neglect  in  not  replacing  them  at  night  when  they  left 
their  work.  For  this  negligence  or  non-feasance  the  defendants 
^were  clearly  answerable. 

Thus  far  then  the  case  is  free  from  all  difficulty.  The  defend- 
4ints  were  answerable  to  the  parties  injured  for  all  damages. 
But  the  doubt  is,  whether  they  are  responsible  to  the  plaintiffs. 

4.  It  has  been  urged  that  the  plaintiffs  or  their  officers  have 
t)een  guilty  of  neglect,  as  well  as  the  agents  of  the  defendants; 
ihat  it  was  their  especial  duty  to  see  to  it  that  their  roads  and 
streets  were  kept  in  good  repair  and  safe  for  travelers;  and  that 
they,  therefore,  being  culpable,  and  participes  criminiSj  are  not. 
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hj  the  policy  of  the  law,  allowed  to  recover  damages,  as  an  in* 
denmiiy,  against  their  co-delinquents.  This  objection  is  cer- 
tainly entitled  to  much  consideration.  The  general  rule  of  law 
is,  that  where  two  parties  participate  in  the  commission  of  a. 
criminal  act,  and  one  i>arty  suffers  damage  thereby,  he  is  not 
entitled  tc  indemniiy,  or  contribution,  from  the  other  party.  Scy 
also  is  the  rale  of  the  ciyil  law,  Nemo  ex  delicto  consequi  potest 
actionem.  The  French  law  is  more  indulgent,  and  allows  a  tres- 
passer, who  has  paid  the  whole  damage,  to  maintain  an  actioi^ 
for  contribution  against  his  co-trespasser:  Pothier  on  ObIig.„ 
282.  Whether  the  latter  rule  be  or  be  not  founded  on  a  wiser 
policy  and  more  equal  justice,  is  a  question  which  we  are  not 
called  upon  to  decide.  This  case,  like  all  others,  must  be  de- 
cided by  the  law  as  it  is,  whether  it  be  consonant  with  sound 
policy  or  not. 

Our  law,  however,  does  not  in  every  case  disallow  an  action,  by 
one  wrong-doer  against  another,  to  recover  damages  incurred  in 
consequence  of  their  joint  offense.  The  rule  is,  in  pari  delicto- 
potior  est  coneUHo  defendentis.  If  the  parties  are  not  equally 
criminal,  the  principal  delinquent  may  be  held  responsible  to 
his  co-delinquentfor  damages  incurred  by  their  joint  offense.  In 
respect  to  offenses,  in  which  is  involved  any  moral  delinquency 
or  turpitude,  all  parties  are  deemed  equally  guiliy,  and  courta 
will  not  inquire  into  their  relative  guilt.  But  where  the  offense-^ 
is  merely  malum  prohibitumj  and  is  in  no  respect  immoral,  it  is. 
not  against  the  policy  of  the  law  to  inquire  into  the  relative  de- 
linquency of  the  parties,  and  to  administer  justice  between^ 
them,  although  both  parties  are  wrong-doers.  This  distinction^ 
was  very  fully  considered  in  a  case  recently  decided  by  this- 
court.  White  v.  FrarUdin  Bank,  22  Pick.  181.  In  that  case  the 
plaintiff  had  deposited  in  the  bank  a  large  sum  of  money  pay- 
able at  a  future  day,  in  violation  of  a  provision  in  the  revised^ 
statutes,  which  prohibits  any  such  deposit  or  loan.  Both  par- 
ties were  culpable,  but  as  the  defendants  were  deemed  the  prin- 
cipal offenders,  it  was  held,  that  the  plaintiff  was  entitled  to* 
recover  back  his  deposit. 

No  one  will  question  the  manifest  justice  of  that  decision;  audi 
it  is  fully  sustained  by  the  authorities.  The  cases,  for  instance,, 
where  persons  who  had  paid  more  than  lawful  interest  on  usuk 
lious  contracts,  have  been  allowed  to  recover  back  the  surplus, 
although  they  were  parties  in  illegal  transactions,  were  decided 
on  the  same  distinction.  So,  in  Smith  v.  Bromley,  2  Doug.  696, 
which  is  a  leading  case  on  this  point.     The  plaintiff,  who  waa 
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the  fiister  of  a  bankrupt,  was  persuaded  to  pay  the  defendant  a 
certain  sum  of  money,  which  he  exacted  as  the  condition  upon 
which  he  would  consent  to  sign  the  bankrupt's  certificate;  and 
it  was  held,  that  although  the  transaction  was  illegal,  the  plaint- 
iff was  entitled  to  recover  back  the  money  paid,  she  not  being 
in  pari  delicto  with  the  defendant.  So  money  paid  to  a  plaintiff 
in  a  qui  tarn  action,  in  order  to  compromise  the  action  contrary 
to  the  prohibition  of  the  statute  of  18  Eliz.,  c.  5,  was  recovered 
back  in  the  case  of  WiUiama  v.  Hedley,  8  East,  378.  So  in 
Jacques  v.  OolighUy,2  W.  Bl.  1073,  it  was  held,  that  money 
paid  to  a  lottery-office  keeper,  as  a  premium  for  an  illegal  in- 
surance, might  be  recovered  back  in  an  action  for  money  had 
and  received.  In  all  these  instances,  the  defendants  were 
deemed  the  principal  offenders,  and  the  cases  were  decided  on 
the  distinction  already  stated.  This  distinction.  Chief  Justice 
Parker  says,  ''  is  foimded  in  sound  principle,  and  is  worthy  of 
adoption  as  a  principle  of  common  law  in  this  country:"  WoT' 
center  v.  EaUm,  11  Mass.  377. 

The  principle  established  by  these  cases  arising  from  illegal 
contracts,  has  long  been  admitted  in  certain  cases  of  torts^ 
vrhere  the  parties  were  not  in  pari  delicto.  If  a  servant,  in 
obedience  to  the  command  of  his  master,  commits  a  trespass 
upon  the  proi>erty  of  another,  not  knowing  that  he  is  doing  any 
injury,  he  is  nevertheless  answerable  for  the  tort  as  well  as  his 
master,  to  the  party  injured;  yet  he  is  entitled  to  an  action 
against  his  master  for  the  damages  he  may  suffer,  although  the 
master  also  was  ignorant  that  the  act  commanded  was  unlawful; 
because  he  is  deemed  the  principal  offender.  So,  if  a  sheriff's 
deputy  takes  the  property  of  A.  on  a  writ  or  execution  against 
B.,  and  A.  recovers  damages  of  the  sheriff  for  the  trespass,  he 
may  TnaintAJn  an  action  for  indemnity  against  his  deputy;  and, 
in  a  like  case,  if  the  property  be  taken  by  the  command  of  the 
plaintiff  in  the  writ  or  execution  against  B.  under  a  promise  of 
indemnity,  the  deputy  may  maintain  an  action  against  the  cred- 
itor on  his  promise,  although  the  deputy  be  himself  a  trespasser. 
So,  also,  if  A.,  with  a  forged  warrant,  should  arrest  B.,  and 
command  C,  to  whom  he  shows  his  warrant,  to  confine  B.  a 
reasonable  time,  imtil  he  could  carry  him  to  prison,  and  C,  be- 
ing ignorant  of  the  forgery,  confines  him  accordingly,  an  action 
for  indemnity  by  C.  against  A.  would  lie,  notwithstanding  both 
parties  were  trespassers:  Fletcher  v.  Harcot,  Hutt.  65;  1  BolL 
Abr.  95,  98.    The  distinction  in  all  these  cases  is  the  same. 
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The  parties  are  not  in  pari  deUdo,  and  the  principal  offender  is 
held  responsible. 

This  distinction  is  manifest  in  the  case  under  consideration. 
The  defendants'  agent,  who  had  the  superintendence  of  their 
works,  was  the  first  and  principal  wrong-doer.  It  was  his  duty 
io  see  to  it  that  the  barriers  were  put  up  when  the  works  were 
left  at  night;  his  omission  to  do  it  was  gross  negligence;  and  for 
ihis  the  defendants  were  clearly  responsible  to  the  parties  injured. 
In  this  negligence  of  the  defendants'  agent,  the  plaintiffs  had  no 
^Mirticipation.  Their  subsequent  negligence  was  rather  construct- 
Itc  than  actual.  The  most  that  can  be  said  of  it  is,  that  one  of 
their  selectmen  confided  in  the  promise  of  the  defendants'  agent 
io  keep  up  the  barriers;  and  by  this  misplaced  confidence  the 
plaintiffs  have  been  held  responsible  for  damages  to  the  injured 
^Mirties.  If  the  defendants  had  been  prosecuted  instead  of  the 
iown,  they  must  have  been  held  liable  for  damages,  and  from 
ihis  liability  they  have  been  relieved  by  the  plaintiffs.  It  can 
not  therefore  be  controverted,  that  the  plaintiffs'  claim  is  founded 
in  manifest  equity.  The  defendants  are  bound  in  justice  to 
indemnify  them  so  far  as  they  have  been  relieved  from  a  leg9J 
liabiliiy;  and  the  policy  of  the  law  does  not  in  the  present 
instance  interfere  with  tlie  claim  of  justice.  The  circumstances 
of  the  case  distinguish  it  from  those  cases  where  both  parties 
are  in  pari  delicio,  and  one  of  them,  having  paid  the  whole  dam- 
ages, sues  the  other  for  contribution. - 

From  a  view  of  the  evidence  reported,  and  the  finding  of  the 
jury,  we  are  to  consider,  that  the  defendants'  agents  or  servants 
were,  while  employed  in  the  construction  of  the  railroad,  the 
principal,  if  not  the  only,  actual  delinquents,  and  that  for  theiz 
delinquency  the  defendants  are  responsible  to  all  persons  suffer- 
ing damage  thereby;  and  they,  in  their  tiim,  may  maintain  ai; 
action  for  indemnity  against  their  negligent  agents  or  ser  • 
vants.  Unless,  therefore,  the  plaintiffs  are  estopped  by  somu 
inflexible  principle  of  law,  they  are  entitled  to  indemnify,  so  far 
■as  they  have  suffered  a  loss  by  the  fault  of  the  defendants' 
servants;  and  holding  as  we  do,  for  the  reasons  stated,  that  they 
4ire  not  so  estopped,  we  are  of  opinion,  that  they  are  entitled  to 
recover.  They  are  not,  however,  entitled  to  a  full  indemnity, 
but  only  to  the  extent  of  single  damages.  To  this  extent  only 
were  the  defendants  liable  to  the  parties  injured;  and  so  far  as 
the  plaintiffs  have  been  held  liaUe  beyond  that  extent,  they  have 
suffered  from  their  own  neglect;  and  whether  it  was  actual  or 
^onstractivey  is  immaterial.     The  damages  were  doubled  by 
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reason  of  {he  neglect  of  the  town;  and  although  there  was,  in 
fact,  no  actual  negligence,  yet  constructiye  negligence  wbs  suffi- 
cient to  TTiaintAin  the  action  against  them;  and  they  must  be 
responsible  for  the  increased  amount  of  damages,  and  can  not 
thfow  the  burden  on  the  defendants. 

The  only  remaining  question  relates  to  the  costs  of  the  former 
action  against  the  town.  And  we  are  of  opinion,  that  the  plaint- 
iffii  are  not  entitled  to  recover  any  part  of  those  costs.  The 
ground  of  defense  in  that  action,  on  the  part  of  the  town,  was, 
tbat-they  had  no  sufficient  notice  of  the  defect  in  the  road,  and 
that  the  remedy  for  the  injured  party  was  against  iihe  present 
defendants.  Hie  suit  therefore  was  not  defended  at  the  request 
of  the  defendants  or  for  their  benefit;  at  least,  no  such  request 
.  has  been  proved;  and  the  ground  of  defense  taken  by  the  town 
in  the  former  action,  is  well  remembered,  although  it  does  not 
api>ear  in'the  present  report.  If  the  claim  of  the  injured  par- 
ties had  been  made  on  the  defendants,  or  if  they  had  had  notice 
that  the  town  defended  the  suit  against  them  in  behalf  of  the 
defendants,  they  might  have  compromised  the  claim.  But  how- 
ever this  may  be,  we  think  there  is  no  ground  on  which  the  de- 
fendants can  be  held  liable  for  the  costs  and  expenses  of  the 
suit  sigfiinst  the  town. 

Judgment  for  the  plaintiffs. 

Nbouoknob  or  Person,  bt  vtvioh  a  Pubuc  Stbbet  is  Lbr  nr  an  Un* 
SAm  JUX9  Bakoebous  Condition,  will;  if  the  town  be  subjected  to  an  action 
and  judgment  for  injuries  resulting  therefrom,  enable  the  latter  to  maintain  an 
action  against  the  person  by  whose  neglect  the  injuries  were  caused.  The 
town  and  the  person  whose  negligence  was  the  immediate  cause  of  the  inju- 
ries complained  of  are  not,  in  such  case,  in  pari  delicto.  The  principal  case 
is  a  leading  authority  upon  this  subject,  and  has  been  frequently  cited  and 
approved  in  the  same  state.  Upon  the  authority  of  the  principal  case,  the 
position  has  been  fully  sustained,  that  the  party  who  placed  an  obstruction 
in  the  highway  can  not  resist  the  claim  of  the  town  to  indemnity  for  dam- 
ages paid,  on  the  ground  that  the  neglect  of  the  town  to  remove  the  obstruc- 
tion contributed  to  the  injury;.  Wobum.y.  Boston  and  LoweU  R.  R.  Co.,  10^ 
Mass.  285;  Oray  v.  Boston  Oas  Light  Co.,  114  Id.  154;  West  BoylsUm  t.  ifo- 
son,  102  Id.  342;  InhabitanU  of  MUford  v.  Holbrook,  0  Allen,  23;  Snow  t. 
HouscUotUe  R.  R.  Co.,  8  Id.  443;  Inhabitants  of  Svoansey  v.  Chaee,  16  Oray,. 
304;  Boston  v.  WorthingUm,  10  Id.  490;  LoweU  v.  Sltort,  4  Gush.  277;  Initaih 
itants  qf  Andover  t.  Sutton,  12  Mete.  189.  The  person  whose  neglect  pro- 
duced the  injuries  is  the  party  upon  whom  the  ultimate  liability  rests.  A 
payment  by  such  person  of  a  sum  of  money  to  the  plaintiff  in  satisfaction  of 
the  damage  sustained  by  him,  is  a  bar  to  a  subsequent  action  for  the  same  in* 
jury  against  the  town  which  was  bound  to  keep  the  highway  in  repair:  Brown 
T.  Cambridge,  3  Allen,  474,  citing  the  principal  case.  In  Campbell  v.  Somer- 
viUe,  114  Mass.  334,  the  plaintiff  contracted  with  the  defendant  to  dig  trencher 
in  its  streets  for  the  purpose  of  laying  down  water  pipe,  the  former  agreeing- 
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•o  be  raspondble  for  all  damages  oaosed  by  bis  neghgenoe,  and  also  that 
fwenty  per  oent.  of  the  cootract  price  should  be  reserved  until  the  work  was 
anished,  as  a  guaranty  for  its  full  performance,  and  that  any  damage  done  to 
persons  or  property  should  be  deducted  from  the  twenty  per  cent,  reserved. 
Suit  having  been  brought  against  the  town  for  personal  damage  occasioned  by 
^ailing  into  one  of  the  trendies,  and  the  plaintiff  being  notified  and  anirifiting 
tn  its  defense,  and  a  recovery  being  had  against  the  town,  it  was  held,  in  an 
action  brought  by  the  plaintiff  to  recover  pay  for  digging  the  trenches,  that 
«iie  town  and  the  plaintiff  were  not  tn  pari  deUcto,  and  that  the  town  could 
lecoup  in  damages  the  amount  paid  in  the  former  suit,  although  in^  excess  of 
Uie  stipulated  twenty  per  cent,  of  the  contract  price  reserved  for  the  purpose 
of  defraying  anoh  deanands. 

"It  is  too  late,"  said  Colt,  J.,  in  that  case,  "under  the  decisions  of  thia 
court,  to  object  that  it  is  against  public  policy  to  allow  the  set-off  claimed,  or 
«hat  the  parties  are  to  be  treated  as  in  pari  delicto^  so  that  neither  is  entitled 
io  contribution  or  indemnity. "  And  the  principal  case  is  relied  upon  to  support 
%he  judgment.  Where,  however,  a  mill-owner  had  overflowed  a  public  high- 
iray,  and  rendered  it  so  unsafe  and  impassable  that  the  town,  which  was 
legally  bound  to  keep  it  in  repair,  was  indicted  for  unseasonably  neglecting  to 
do  so,  and  compelled  to  pay  costs  as  well  as  to  make  the  necessary  repairs;  in  an 
action  by  the  town  against  the  mill-owner,  to  reoover  the  amount  expended 
in  repairing  the  road  and  rendering  if.  safe,  the  costs  of  the  indictment  were 
not  idlowed,  in  addition  to  the  cost  of  the  repairs  and  interest  thereon  from 
the  day  of  demand:  Andover  v.  Sutton^  supra.  And  where  the  town  makes 
the  necessary  repairs,  and  recovers  judgment  against  the  person  who,  as 
against  the  town,  was  bound  to  repair  the  highway,  the  latter  can  not  recover 
costs  against  a  corporation  whose  charter  bound  it  to  make  the  repairs,  and 
which  had  neglected  so  to  do,  unless,  in  the  action  by  the  town,  the  suit  was  de 
fended  by  such  person,  at  the  request  of  the  corporation,  or  for  its  benefit,  or 
after  notice  to  it  to  appear  and  defend:  Lock$  and  Canals  v.  Lowell  Horte  B, 
J?.  Co.,  100  Mass.  221,  citing  the  principal  case.  Cited  and  approved  also  in 
CkeMre  ▼.  Adanurand  Cheshire  BeaeKVoir  Co,,  119  Id.  356. 


SiMONDSy  Jxm.j  V.  Heabd  et  al. 

[28  PxouBDio,  lao.] 

AoBHT  IB  NOT  PxBSONALLT  LIABLE  when  acting  in  the  name  of  his  principal 
and  within  the  scope  of  Ids  authority. 

Aonrr  u  Pkbsonallt  Bbsponsiblb  on  Contraots  which  show  an  intention 
to  bind  himself  personally. 

AoBNT  AoTiNO  IN  ▲  PuBUG  Oapaoitt,  and  making  a  contract  on  behalf  of 
the  public,  is  not  personally  answerable  thereon. 

CoKMiTTBB  oj  A  TowN  APPOINTED  TO  REBUILD  A  Bridob  has  authority  to 
enter  into  all  oontracts  necessary  to  accomplish  that  purpose,  including 
tho  borrowing  of  money. 

OomriTTKB  OP  A  Town  Executing  a  Contract  in  their  Individual  Names, 
therein  describing  themselves  as  a  committee  of  the  town  of  W.,  and 
stipulating  that "  said  committee  are  to  pay,"  etc,  are  personally  answer- 
able on  the  contract. 

AsBuxpsTT  against  Horace  Heard,  Eli  Sherman,  and  Newell 
Heard,  by  William  Simonds  and  John  Chaplin,  on  a  writing,  of 
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'which  the  material  parts  are  stated  in  the  opinion.  The  defend- 
ants were  a  committee  of  the  town  of  Wayland,  but  the  contract 
was  signed  by  them  individually,  and  they  were  sought  to  br 
made  personsdly  responsible.     Verdict  for  plaintiffs 

Mellen,  for  the  defendants. 

Hoar,  Bigelow,  and  Bigelow,  for  the  plaintiffs. 

Bv  Court,  Shaw,  C.  J.  Two  points  were  made  for  the  de- 
fendants in  the  present  case;  first,  that  the  defendants,  having 
acted  as  a  committee  of  the  town  of  Wayland,  in  making  the 
•contract  with  the  plaintiffs,  and  that,  in  rdation  to  the  erection 
of  a  bridge,  in  which  they  had  no  personal  concern,  but  which 
was  the  concern  of  the  town,  and  being  duly  authorized  by  the 
tovm  to  act  in  their  behalf,  were  not  personaUy  liable  to  an 
action  on  the  contract;  and  secondly,  that  the  work  had  not 
been  executed  according  to  the  contract.  The  latter  was  sub- 
mitted to  the  jury  as  a  question  of  fact,  who  found  for  the 
plaintiffs,  that  the  contract  had  been  duly  executed  on  their 
part.  The  other  is  a  question  of  law  and  turns  upon  the  con- 
struction of  the  contract,  which  is  set  forth  in  the  case.  It  has 
boon  fully  argued,  and  many  authorities  are  cited  on  both  sides. 

The  question,  whether  a  contract  made  by  persons  acting  or 
professing  to  act,  as  agents  for  others,  binds  their  principals,  or 
themselves,  or  both,  is  often  one  of  great  difficulty.  The  cases 
run  so  closely  into  each  other,  that  whether  a  particular  con- 
tract falls  within  one  or  the  other  of  these  lines,  it  is  not  easy 
to  determine.  Some  rules  are  well  settled;  as,  where  an  agent 
acts  within  the  scope  of  his  authority,  and  professes  to  act  in 
the  name  and  behalf  of  his  principal,  he  is  not  personally  liable. 
80  one  standing  and  acting  in  a  public  capacity,  who  makes  a 
<!ontract  in  behidf  of  the  public,  is  not  personally  liable:  Mac- 
heath  v.  ffaldimandy  1  T.  R.  172;  Hodgson  v.  Dexter,  1  Cranch, 
^45;  Freeman  v.  Otis,  9  Mass.  271.  But  this  rule  is  not  ap- 
plicable to  the  present  case,  it  not  being  a  contract  in  behalf  of 
the  public,  but,  at  most,  of  a  corporation  capable  of  making 
<3ontracts  and  liable  to  an  action  on  its  contracts. 

It  vTos  contended,  that  the  defendants  did  not  act  within  the 
-scope  of  their  authoriiy,  because  inasmuch  as  the  tovni,  by  ap- 
propriating money,  and  empowering  them  to  borrow  money  on 
the  credit  of  the  town,  had  furnished  them  the  means  of  per- 
forming the  duty  authorized,  there  was  no  necessiiy  for  binding 
the  town  by  a  contract.  But  we  are  of  opinion,  that  the  votea 
of  the  tovni  appointing  them  a  committee  to  rebuild  the  bridge^ 


Digitized  by 


Google 


Oct  1839.]  Smonds  v.  Heard.  43 

irhioh  the  town^  in  its  corporate  capaciiy,  was  tinder  obligation 
to  rebtdld,  carried  with  them  an  implied  authority  to  make  the 
necessary  contracts  for  that  purpose:  Damon  y.  Oranby,  2  Pick. 
345.  We  think  also  that  it  is  manifest,  from  the  subject-matter 
of  the  contract  and  from  their  describing  themselves  as  a  com- 
mittee, that  thej  were  acting  under  some  authority  from  the 
town. 

But  without  going  into  all  the  distinctions  on  this  very  pro- 
lific subject,  there  is  one  rule,  well  established  by  authorities, 
and  defined  with  a  good  degree  of  certainty,  which  is  applicable 
to  this  case.  It  is  this,  that  although  an  agent  is  duly  author- 
ized, and  although  he  might  avoid  personal  liability  by  act- 
ing in  the  name  and  behalf  of  his  principal,  still,  if  by  the  terms 
-of  his  contract  he  binds  himself  personally,  and  engages  ex- 
pressly in  his  own  name  to  pay  or  i>erform  other  obligations, 
he  is  responsible  though  he  describe  himself  as  agent:  Ap* 
pleUm  T.  Binks,  6  East,  148;  Tippets  v.  WaUcer,  4  Mass.  695; 
IhivaU  V.  Craig,  2  Wheat.  56;  Stone  v.  Wood,  7  Cow.  453.  These 
are  cases  of  specialty,  in  which  perhaps  some  more  exactness  in 
the  mode  of  execution  is  necessary,  in  order  to  bind  the  prin- 
cipal and  exempt  the  agent;  but  the  same  principle  is  held  to 
apply  in  cases  of  simple  contract  when,  from  the  relation  in 
whicJi  the  party  stands,  or  from  the  terms  of  the  contract  itself, 
it  is  obvious  that  the  agent  intended  to  become  personally  re- 
sponsible: Forster  v.  Fuller ,  6  Mass.  58.  Where  one,  as  presi 
dent  of  an  incorporated  company  having  authority  to  make 
notes,  signed  a  promissory  note  by  which  he  promised  to  pay,  it 
was  held  that  he  was  liable  upon  the  personal  engagement  and 
promise  to  pay,  though  he  described  himself  as  president  of 
tmch  company,  and  that  it  was  not  the  note  of  the  company: 
Barker  v.  Mechanics'  Bank,  3  Wend.  94.  A  known  agent  of  a 
country  bank  drawing  a  bill  and  directing  the  drawees  to  place 
the  amount  to  the  accoimt  of  such  bank,  was  held  personally 
liable:  LeadbiUer  v.  Farrow,  5  Mau.  &  Sel.  34.  In  a  more  recent 
case,  where  the  solicitors  to  the  assignees  of  a  bankrupt  gave  an 
agreement  to  this  effect,  ''  We,  as  solicitors,  etc.,  do  hereby  un- 
dertake to  pay,"  it  was  held  that  they  were  personally  bound: 
Burrell  v.  Jones,  3  Bam.  &  Aid.  47.  In  this  case  Mr.  Justice 
Bayley  says:  **  It  is  clear  that  an  agent  may  so  contract  as  to 
make  himself  personally  liable,  and  I  think  the  words  here  uaed, 
*  we  undertake,'  are  sufficient  to  place  the  defendants  in  that 
dtoation:"  Norton  v.  Herron,  1  Car.  &  P.  648;  EaUm  v.  Bell,  5 
Bam.  &  Aid.  34. 
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In  flTftminiTig  this  contract  the  court  are  of  opinion,  Uiat  it 
falls  dearly  within  this  rule.  The  introductory  part  is  an  agree- 
ment "  between  Horace  Heard,  Eli  Sherman,  and  Newell  Heard, 
committee  of  the  town  of  Wayland,  on  the  one  part,  and  Will- 
iam Simonds  and  John  Chapin,  on  the  other  part;"  and  after  & 
specific  description  of  the  work  to  be  done,  the  contract  on  the- 
part  of  the  defendants  is  this:  "  Said  committee  are  to  pay  said 
Simonds  and  ChapUn  the  sum  of  three  hundred  and  seyeniy-fiye- 
doUars  when  said  work  is  completed,"  etc. 

Two  things  are  here  observable.  The  first  is,  that  they  do- 
not  profess  to  act  in  the  name  or  behalf  of  the  town,  otherwiso- 
than  as  such  an  intention  may  be  implied  from  describing  them- 
selves  as  a  committee.  But  such  description,  although  it  may 
have  some  weight,  is  far  from  being  condusive,  and  in  many  of 
the  cases  cited,  a  similar  designation  was  used,  which  was  held 
to  be  a  mere  de^criptio  persanarum,  and  designed  to  show  for 
whose  account  the  contract  was  made,  and  to  whose  account  the 
amount  paid  under  such  contract  should  be  charged.  The  sec- 
ond and  more  decisive  circumstance  respecting  this  contract  is, 
that  here  is  an  express  undertaking  on  the  part  of  the  committee 
to  pay.  '*  Said  committee  are  to  pay  said  Simonds  and  Chaplin,'^ 
etc.  Having  described  themselves  as  a  committee,  this  under- 
taking is  as  strong  and  direct  as  if  the  names  had  been  repeated, 
and  Heard,  Sherman,  and  Heard,  had  promised  to  pay. 

The  court  are  therefore  of  opinion,  that  by  the  terms  of  this 
contract,  the  committee  intended  to  bind  themselves,  and  did 
become  personally  responsible,  and  that  the  action  is  well 
brought  against  them.  Nor  is  it  to  be  considered  very  im- 
probable, that  they  should  intend  thus  to  contract  personally, 
if,  indeed,  the  subject  was  distinctly  presented  to  their  minds. 
Being  furnished  by  the  town  with  ample  means  to  meet  any  en- 
gagement they  might  enter  into,  to  an  amount  beyond  ibe 
payments  to  be  made  by  this  contract,  such  personal  respon- 
sibility would  be  considered  as  subjecting  them  to  very  little 
risk.  The  subsequent  vote  of  the  town  passed  after  this  action 
vms  brought,  can  have  no  e£Eect  upon  the  present  question,  of 
the  personal  liability  of  the  defendants  upon  this  contract  when 
it  was  made  and  executed.  On  the  other  point,  the  admissi- 
bility of  the  evidence  tending  to  show  that  the  plaintifis  con- 
sidered the  tovm  as  their  debtors,  the  objection  came  from  the 
plaintiffs,  and  therefore,  as  the  other  question  is  now  dedded, 
this  point  is  immaterial.    But  as  some  argument  was  had  oc 


Digitized  by 


Google 


Oct  1839.]  Williams  v.  Nelson.  45 

ihe  effect  of  that  eyidence,  it  may  be  proper  to  make  a  remark 
•respecting  it. 

We  think  the  eyidence  was  competent,  being  the  acts  and 
declarations  of  the  plaiTitiffs,  tending  to  show  to  whom  the 
'<sredit  was  given.  But  we  think,  as  the  case  stood,  it  was  en- 
titled to  no  weight.  The  question  was,  whether,  by  the  contract, 
the  defendants  were  personally  liable.  The  plaintiffs'  admission 
tended  to  show,  that  the  plaintiffs  knew  that  the  work  was  done 
imder  the  authority  of  the  town,  in  pursuance  of  a  corporate 
<luty,  and  that  the  work  was  ultimately  to  be  paid  for,  out  of  the 
innds  of  the  town.  A  desire  and  an  attempt  to  get  their  pay 
<Iirectly  of  the  town,  by  a  purchase  of  town  property  and  a  set- 
off, proved  nothing  more  than  the  same  knowledge  and  under- 
irtanding  on  their  part.  But  their  knowledge  that  the  work  was 
done  for  the  town,  and  was  ultimately  to  be  paid  for  by  them, 
was  perfectly  consistent  with  the  fact,  that  they  had  the  personal 
obligation  of  the  committee  to  pay  them  for  it.  The  same  facts 
appealed  on  the  contract  itself.  The  evidence,  therefore,  had 
no  tendency  to  explain  or  illustrate  the  contract  in  this  particu- 
lar, or  to  give  effect  or  meaning  to  its  terms.  The  jury,  there- 
iore,  ought  not  to  be  influenced  by  it. 

Judgment  on  the  verdict  for  the  plaintiffs. 

AoKNT  »  Pkbsonallt  Hbsfonsible,  if  he  engages  expressly  in  his  own 
^laine  to  pay  a  som  of  money,  although  he  describes  himself  as  agent,  and  is 
•duly  authorized  by  his  principal  to  enter  into  the  engagement,  and  althoo (^ 
he  might  have  avoided  snch  liability  by  acting  in  the  name  of  his  principal: 
IMe  V.  Eldridge,  12  Gray,  474;  Mor^  v.  Codding,  4  Allen,  403;  Chemaey  v. 
<k»k^  117  Mass.  548;  but  whenever  it  appears  apon  the  face  of  a  simple  con- 
tract made  by  the  agent  of  a  person  named  therein,  and  whom  he  can  legally 
bind  thereby,  that  he  acts  as  agent  and  intends  to  bind  his  principal,  the  law 
will  give  effect  to  the  intention  in  whatever  form  expressed:  Barlow  v.  Ckm- 
ifregatkmal  Sodetyt  8  Alien,  460,  in  all  of  which  the  principal  case  is  cited  and 
•approved. 

AoKNT  Dbawino  a  Bux  in  his  own  Name  is  personally  liable,  when:  New- 
Jtatt  V.  Dtmidp,  81  Am.  Dec  45,  and  cases  cited  in  the  note. 


WiLLiAiiB  V.  Nelson  et  al. 

[38  PZCXKBIHO.Ul.] 

ftnoBiFnoic— KvEPiNO  \jt  a  Dam  and  Flowino  the  Lands  of  another  for 
twenty  years,  without  paying  damages  or  being  questioned,  is  evidence 
of  the  right  to  maintain  such  dam  and  flow  snch  lands,  and  a  bar  to  any 
action  for  damages  in  so  doing.  This  is  true  under  the  statutes  of  this 
state  as  well  as  at  common  law. 

Abandonmsnt  op^  f^EscBiPTiV£  Rioflt  to  maintain  a  dam  and  flood  lands 
is  not  presumed  from  nine  years  non-user. 
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AonoN  for  flowing  lands.  The  defendants  showed  that  theur 
mill  was  built  in  1783,  from  which  date,  until  1826,  they  main* 
tained  their  dam,  operated  their  mill,  and  flooded  the  complain- 
ant's land.  In  1826  thej  ceased  to  use  the  mill  and  removed 
the  greater  part  of  it.  In  1835  it  was  rebuilt,  and  in  the  year 
after  went  into  operation.  They  had  never  paid  any  damages 
to  any  one.  The  plaintiff  proved  that  the  mill  was  discontinued 
in  1826;  that  some  of  its  owners  stated  to  plaintiff  that  it  would 
never  again  be  operated;  and  that  between  1826  and  1885  the 
lands  had  been  improved  and  put  into  grass  and  used  as  a- 
meadow.    The  trial  court  decided  in  &vor  of  defendant. 

Baylies  and  MUler,  for  the  plaintiff. 

Eddy  and  Coffin^  for  the  defendants. 

By  Court,  Sniiw,  C.  J.  This  is  a  case  upon  the  statute,  for 
flowing,  by  the  respondents'  mill-dam;  and  the  question  is, 
whether  they  can  defend,  by  showing  that  they  have  kept  up 
their  mill  and  flowed  the  land  in  question  more  than  forty  years, 
without  payment  or  claim  for  damages,  on  the  part  of  the  present 
complainant,  or  those  under  whom  he  claims.  I  state  the  question 
thus,  because,  from  the  general  tenor  of  the  report,  and  from 
the  course  of  the  argument,  I  so  understand  the  case;  although 
construing  the  report  literally,  it  is  only,  that  the  respondents, 
during  the  period  mentioned,  had  paid  no  damages. 

The  court  are  of  opinion,  that  where  a  mill-owner  and  his 
predecessors  have  in  fact  enjoyed  and  exercised  the  right  of 
keeping  up  his  dam  and  flowing  the  land  of  another,  for  a  period 
of  twenty  years,  without  payment  of  damages,  and  tnthout  any 
demand  or  claim  of  damages,  or  any  assertion  of  the  right  to 
damages,  it  is  evidence  of  a  right  to  flow  without  payment  of 
damages,  and  will  be  a  bar  to  such  claim.  It  is  very  clear,  that  to 
raise  a  dam  on  one's  own  land,  by  which  the  water  is  set  back 
on  another's,  without  grant  from  the  latter,  would  be  a  tort,  for 
which  case  would  lie.  If  such  a  dam  is  continued  twenty  years, 
without  action,  complaint,  or  protest,  on  the  part  of  the  land- 
owner, it  is  evidence  of  a  right;  and  as  such  right  may  be  and 
often  is  acquired  by  grant,  it  is  taken  to  be  presumptive  evi- 
'  dence  of  a  grant,  and  may  be  so  pleaded:  Campbell  v.  Ft&on,  3 
East,  294;  Tyler  v.  Wilkinsan,  4  Mason,  397.  These  principles 
are  very  clear  and  are  constantly  acted  upon,  where  the  rules 
of  the  common  law  apply.  The  question  is,  whether  they  are 
applicable  to  the  case  of  flowing,  as  it  is  regulated  in  this  com* 
monwealth  by  statute. 


Digitized  by 


Google 


Oct  1839.]  Williams  u  Nelson.  47 

The  statute  still  regards  the  flowing  of  one's  lands,  bj  the- 
mill-dam  of  another,  as  a  grieyance  and  cause  of  damage;  but, 
on  considerations  of  equity  and  public  policy,  it  changes  the- 
mode  of  redress,  by  allowing  the  recovery  of  a  gross  sum,  as  a 
compensation  for  the  perpetual  easement,  or  an  allowance  of 
annual  damages.  The  statute,  strictly  speaking,  does  not  con* 
fer  on  the  mill-owner  the  right  to  flow  the  land  of  another,  it 
oonyeys  no  interest  in  the  nature  of  a  leasehold  or  easement,  or 
otherwise,  or  any  authority  to  make  any  actual  use  of  the  other's 
land,  as  a  pond  or  reservoir.  The  owner  may  still  embank 
against  the  water,  if  he  pleases,  and  thus  preserve  his  own  land 
from  being  flowed.  But  the  extent  of  the  power  conferred  on 
the  mill-owner  by  the  statute  is,  to  erect  and  maintaiTi  the  dam 
on  his  own  land,  and  keep  up  his  head  of  water  to  his  own  best 
advantage,  notwithstanding  it  may  flow  back  on  the  land  of 
others.  And  a  mode  of  ascertaining  and  securing  payment  of 
the  damages  is  provided. 

But  the  statute  clearly  implies,  that  there  may  be  a  right  on 
the  part  of  mill-owners  to  flow  the  lands  of  others,  without  pay* 
ment  of  damages,  and  provides  for  a  mode  of  trying  such  right,, 
considering  it  as  a  good  bar  to  a  complaint:  Stat.  1797,  c.  63» 
sees.  1,  2.  It  is  treated  as  a  substantive  right,  annexed  to  the* 
mill,  and  belonging  to  its  owners  and  occupants,  into  whose 
hands  soever  it  may  come.  How  can  such  a  right  be  acquired  ? 
One  mode  certainly  is,  by  a  grant  on  the  psurt  of  the  owner 
of  the  lands  flowed.  It  is  a  servitude  or  easement  to  which 
the  land  may  be  perpetually  subjected  by  its  owner  as  a  right 
of  way.  It  is  equally  visible  and  notorious  and  can  not 
'  deceive  purchasers.  It  may  be  founded  on  a  composition^ 
satisfaction,  or  release  of  damages.  For  as  the  right  to  erect  the- 
dam  on  one's  own  land  is  conferred  by  statute,  and  exists  inde- 
pendently of  any  act  or  consent  of  the  owner  of  the  land  to  be^ 
flowed,  the  right  to  flow  it  free  of  claims  for  damages,  is  not 
such  an  interest  in  the  land  as  must  be  necessarily  proved  hj 
deed.  The  claim  of  the  land-owner  is  personal  and  for  damages 
only;  and  a  satisfaction  or  release  of  those  damages,  would  for- 
ever exempt  the  mill-owner  from  further  claim.  The  statute- 
power,  and  such  satisfaction  or  release  together,  would  consti- 
tute the  right  contemplated  by  the  statute,  to  flow  without  pay- 
ment of  damages. 

Perhaps  such  a  right  may  be  acquired  in  other  ways.  Sup- 
pose, for  instance,  a  man  owning  a  large  tract  of  land,  with  a 
mill-site,  should  erect  a  mill  and  dam,  and  flow  back,  but  wholly^ 
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on  his  own  land.  Suppose  he  should  sell  the  mill  and  mill- 
site,  with  the  privileges  and  appurtenances,  but  not  including 
all  the  land  flowed;  could  he,  against  such  a  deed,  claim  of  his 
grantee,  damages  for  the  flowing  of  the  part  of  the  land  retained? 
We  are  inclined  to  think  he  could  not.  But  if  he  could  not, 
privies  in  estate,  coming  in  under  him,  could  not.  The  owner 
of  such  a  mill  would  therefore  enjoy  the  right  of  flowing  such 
land,  without  paying  damage,  and  might  use  it  as  a  bar  to  any 
complaint.  It  is  a  general  and  highly  salutary  rule  of  law,  that 
a  right  or  easement  which  may  be  acquired  by  grant,  may  b& 
acquired  by  long-continued  peaceable  use  and  enjoyment,  with 
out  contest  or  claim  on  the  part  of  those,  who  Would  have  an 
interest  in  denying  or  contesting  it.  For  conyeiiience,  such 
continued,  uninterrupted,  and  uncontested  use,  is  deemed  evi- 
dence of  a  grant,  from  an  owner  of  the  land  or  person  capable 
of  granting:  Ricard  v.  Williams^  7  Wheat.  109. 

I  have  not  used  the  term  *'  adverse,"  because  it  sometimes 
hapx>ens,  that  such  a  right  may  be  acquired  and  such  a  grant 
presumed,  where  there  is  no  actual  use  made  of  the  land  or 
property  of  another,  and  where,  therefore,  the  owner  could 
bring  no  action,  during  the  time  the  privilege  is  used,  which» 
after  a  certain  length  of  time,  is  taken  to  be  evidence  of  a  grant. 
Of  this  nature  are  the  enjoyment  of  light  and  air,  in  a  house. 
The  owner  does  no  act  upon  the  property  of  another,  for  which 
an  action  would  lie;  he  has  a  right  to  the  light  and  air  as  they 
oome  to  him  over  the  land  of  another,  and  yet  enjoyment  for 
twenty  years  gives  a  right  and  raises  the  presumption  of  a 
^frant:  Moore  v.  Bawson,  3  Bam.  &  Cress.  332.  The  case  of  a 
land-owner  against  a  mill-owner  is  in  some  respects  similar.  The 
former  could  maintain  no  action,  simply  for  erecting  and  keep- 
ing up  the  dam;  but  he  could  file  and  prosecute  his  complaint 
for  damages,  or  he  could  make  his  claim  in  pais,  which,  we 
think,  would  rebut  the  presumption  of  grant  from  mere  use  and 
'enjoyment. 

Perhaps  there  is  another  view  in  which  the  case  may  be  con- 
sidered. As  these  presumptions  are  made  for  the  purpose  of 
quieting  titles  and  possessions,  and  preventing  stale  and  obso- 
lete claims,  difficult  of  proof,  the  law  will  presume  that  act, 
whether  grant,  release,  or  otherwise,  which  will  best  give  secur- 
ity to  long-continued  possessions,  exemptions,  and  other  privi- 
leges. Courts  have  sometimes  said,  that  they  would  presume  a 
judgment,  or  an  act  of  parliament,  or  whatever  act  might  be 
necessary,  to  give  security  to  a  long,  uninterrupted,  and  undis- 


Digitized  by 


Google 


Oct  1839.]  WiLUAMS  V.  Nelson.  49 

pated  enjoyment  of  a  priyilege.  The  law  will  presume  a  release 
or  satis&ction  of  a  mortgage  or  specialty  debt,  after  twenty 
years.  As  there  may  in  the  outset,  or  at  the  first  erection  of  a 
mill-dam,  have  been  a  release  or  satisfaction  of  all  damages  ever 
<o  arise  from  the  flowing  occasioned  by  such  dam,  why  should 
not  tweniy  years'  enjoyment  of  the  priyilege,  without  claim  of 
<lamage,  upon  the  principles  stated,  be  held  to  warrant  a  pre- 
sumption of  such  satisfaction  or  release  ? 

All  those  considerations  of  expediency  and  public  policy,  as 
well  as  of  law,  on  which  the  ordinary  presumption  is  founded, 
in  favor  of  actual  enjoyment,  and  on  which  such  enjoyment  is 
deemed  to  be  rightful,  apply  with  great  force  and  exactness  to 
the  case  of  flowing,  without  liability  for  damage.  If  such  flow- 
ing were  not  originally  rightful,  on  the  mill-owner's  own  land 
or  by  permission  of  the  land-owner,  it  seems  not  easily  ac- 
counted for,  that  such  owner  should  acquiesce  for  a  long  series 
of  years,  without  any  claim  to  damage.  The  inference  therefore 
is,  that  his  consent  was  given  voluntarily,  or  purchased  by  some 
deed  or  other  act,  which  is  lost  by  lapse  of  time.  There  are  un- 
doubtedly many  mill-dams,  connected  with  ancient  mills,  which 
do  now,  to  a  certain  extent,  flow  the  lands  of  others,  but  which 
have  been  held  and  enjoyed  without  claim  of  damage  for  long 
X)eriods  of  years.  It  would  now  be  difficult,  if  not  impossible, 
in  consequence  of  lapse  of  time,  to  prove  the  circumstances,  under 
which  such  mill-dams  were  erected,  or  to  prove  the  actual  sat- 
isfaction or  release  of  damages,  even  where  there  is  no  reason- 
able doubt,  that  such  satisfaction  was  made.  It  would  tend 
greatly  to  disturb  and  \msettle  this  class  of  rights,  if  the  right 
io  flow  without  claim  of  damages  could  only  be  proved  by  deed 
or  other  formal  express  proof,  and  could  not,  like  other  rights 
of  the  same  nature,  be  established  by  proof  of  long  and  undis- 
turbed enjoyment  on  the  one  side,  without  objection,  notice,  or 
<ilaim  of  damage  on  the  part  of  him  whose  lands  are  affected  and 
incumbered  by  such  enjoyment. 

This  decision  is  opposed  by  no  direct  authority,  except  a  de- 
-cision  of  the  very  respectable  supreme  court  of  Maine,  upon 
statutes  nearly  similar,  if  not  precisely  the  same.  We  feel  the 
highest  deference  for  the  judicial  decisions  of  that  eminent  court. 
But  the  case  in  question,  Trnkham  v.  Arnold^  3  Greenl.  120,  was 
new,  and  it  was  contrary  to  what  we  believe  has  long  been  con- 
sidered as  law  in  this  commonwealth,  though  never  judicially 
decided;  and  we  think  that  the  reasons  given  for  the  decision, 
«re  not  such  as  to  render  it  a  conclusive  authority.    It  goes  upon 
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the  ground,  that  as  the  erecting  and  keeping  up  the  dam  waa- 
lawful  and  rightful,  and  made  bo  by  statute,  neither  the  erecting 
nor  continuance  of  it  coidd  be  considered  as  proof  of  a  grant, 
because  they  might  be  as  well  done  without  grant.  It  is  true, 
that  there  would  be  no  proof  of  the  grant  of  the  right  to  erect 
and  keep  up  the  dam.  But  the  grant  pleaded  was  of  a  grant  of 
the  right  to  erect  and  keep  up  the  dam,  and  to  flow  the  com- 
plainant's land,  free  of  any  claim  for  damages.  This  was  relied 
on  as  a  distinct,  single,  and  substantive  right.  The  statute  of 
1714  did  not  confer  this  right;  but  only  a  right  or  power  to  erect 
and  keep  up  the  dam,  paying  damage.  Therefore,  the  enjoy- 
ment of  the  right,  free  from  all  claim  for  damages,  for  forty 
years,  was  a  right  beyond  that  conferred  by  statute.  Then  the 
enjoyment  of  this  entire  right,  beneficial  to  the  mill-owner,  and 
onerous  to  the  land-ownei:,  without  claim  for  damages.,  could 
only  be  accounted  for  byH^he  presumption  of  a  grant,  or  by  the 
satisfaction  or  release  of  damages,  or  other  lawful  act,  inducing 
this  acquiescence  on  the  part  of  the  land-owner.  The  case  in 
Maine  is  founded  on  the  implied  admission,  that  the  easement 
had  a  lawful  origin  and  a  lawful  continuance.  The  case  also  goes 
on  the  supposition,  that  to  found  the  presumption  of  a  grant, 
the  enjoyment  must  be  adverse,  and  of  such  a  nature  that,  but 
for  the  presumed  grant,  it  would  be  unlawful.  It  may  be 
deemed  adverse,  if,  in  any  degree,  it  tend  to  impose  any  servi- 
tude or  burden  on  the  estate  of  another.  But,  in  many  cases, 
as  the  enjoyment  of  air  and  light  by  the  owner  of  a  house,  the 
act  is  not  unlawful  without  a  grant  by  the  owner  of  the  land 
over  which  they  come;  yet  the  enjoyment  of  such  privilege  for 
a  long  time,  without  obstruction  or  notice  on  the  part  of  the 
owner  of  the  adjoining  land,  is  proof  of  a  right,  and  may  raise 
the  presumption  of  a  grant. 

The  case  of  a  mill-owner  is,  in  some  degree,  similar.  He  may, 
by  force  of  the  statute,  raise  and  maintain  his  dam,  without 
grant  or  license  of  the  owner  of  the  land  flowed  by  it;  but  he 
can  not  maintain  it  free  from  all  claim  for  damage.  If  he  does 
maintain  it,  twenty  years,  free  of  all  claim  for  damage,  we  think 
it  warrants  the  leg^  presumption  of  a  grant  or  other  lawful 
origin,  of  such  right,  and  establishes  the  right  upon  the  princi- 
ple of  presumed  grant. 

On  the  subject  of  abandonment,  the  court  are  of  opinion,  that 
the  mere  non-user  for  nine  years,  proved  in  the  present  case,  is 
not  sufficient  to  extinguish  the  right  which  the  defendants  had 
acquired,  of  flowing  the  plaintiff's  land  without  being  liable  to 
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the  payment  of  damages  on  that  account.    See  French  t.  Brmn' 
tree  Mfg.  Co.,  23  Pick.  216. 
Complaint  dismissed. 

EzsRCiss  OF  Bight  of  Baisino  or  Divsbtivo  Watsb  fob  Period  or 
Twenty  Years  by  maintaining  a  dam  and  flowing  the  lands  of  another,  bj  ^ 
mill-owner,  without  objection  or  claim  of  damages,  is  CTidence  of  a  right  to> 
so  use  the  water  as  if  acquired  by  prescription  or  grant.  The  principal  cas» 
is  cited  upon  this  proposition  in  CoweU  y.  Thayer,  5  Mete.  256;  Brtiee  t.  YcUe^ 
10  Allen,  441.  So  a  right  of  way,  as  appurtenant  to  land,  may  be  acquired 
by  the  adverse  use,  for  twenty  years  together,  of  several  persons  in  succession, 
who  claim  under  the  same  title:  Leonard  v.  Leonard,  7  Id.  277.  And  th» 
right  to  the  use  of  a  ditch  through  the  land  of  another,  for  the  purpose  of 
drainage,  may  be  established  by  adverse  use:  White  v.  Chopin,  12  Id.  516^ 
The  owner  of  land  bordering  on  a  stream  may  lawfully  dig  a  canal  upon  his 
own  land,  which  will  prevent  it  from  being  flowed  by  the  erection  or  raising 
of  a  dam  below,  if  he  does  not  thereby  divert  the  water  from  its  natural 
course;  and  the  fact  that  the  owner  below  has  already  begun  to  build  or  raisa 
his  dam  is  immaterial:  Stome  v.  Manchaug  Co.,  13  Id.  10.  The  *'  mill  act,'^ 
authorizing  the  maintenance  of  a  dam  to  raise  a  head  of  water,  although 
its  efiect  will  be  to  overflow  the  land  of  another  proprietor,  is  not  in  any 
proper  sense  a  taking  of  the  property  of  the  owner  of  the  land  flowed.  It  ia 
a  provision  by  law  for  regulating  the  rights  of  proprietors,  on  one  and  th» 
same  stream,  from  its  rise  to  its  outlet,  in  a  manner  best  calculated  to  pro- 
mote and  secure  their  common  rights  in  it:  Lowell  v.  BosUm,  111  Mass.  467. 
One  who  maintains  a  dam  under  the  mill  act  has  not  such  an  easement  in  the- 
flowed  lands  as  will  enable  him  to  maintain  a  petition  against  the  land-owner, 
under  the  general  statutes,  to  compel  him  to  try  title:  Bodon  M/g,  Co,  v. 
Burgin,  114  Id.  340.  In  all  of  the  cases  cited  above,  the  principal  case  is  re- 
ferred to. 


Pbuden  et  al.  v.  Alden. 

[23  PlGKBBINO»  184.] 

Lost  or  Destrotbd  Record  mat  be  Proved  by  collateral  or  seoondaiy  evK 
dence. 

Svidence — Short  Notes  Made  bt  the  Clerk  in  the  minute  book  must 
stand  as  the  record  until  a  more  complete  and  intelligible  record  ia 
made  up;  and  if,  in  the  mean  time,  they  are  lost  or  destroyed,  this  con- 
stitutes a  loss  of  the  records,  and  secondary  proof  of  their  c(»]itents  may 
be  received. 

License  to  Sell  Lands  will  be  Considered  Proved  when  it  is  recited  in  a 
deed  under  which  thirty  years'  undisturbed  possession  has  been  held, 
and  the  recital  is  corroborated  by  other  drcumstances,  and  the  docketa 
oi  the  court  have  been  lost. 

Writ  of  right.  Demandants  were  heirs  of  Peleg  Gulliyer, 
who  died  seised  of  the  premises  in  1806.  Tenants  claimed 
under  conveyance  made  in  1807  by  the  administratrix  of  Gul* 
liver,  in  which  it  was  recited  that ' '  a  license  was  obtained  by  ordex 
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of  the  court  of  common  pleas,  begun  and  held  at  Plymouth,  on 
the  second  Tuesday  of  August,  1807,  to  make  a  sale  of  the  real 
estate  of  said  deceased,  so  far  as  should  be  necessaiy,''  etc.  One 
Delano  testified  to  acting  as  agent  for  the  admi^j^tratrix,  and 
applying  for  a  license  to  sell,  and,  to  his  belief,  that  it  was 
granted.  It  was  shown  to  have  been  the  practice  of  the  judge 
to  give  the  applications  for  licenses  to  sell  to  his  clerk  with  di- 
rections of  the  court  respecting  them;  that  the  clerk,  from  1807 
to  1810,  was  veiy  inattentive  to  his  duties,  leaving  most  of  them 
to  be  performed  by  his  wife,  who  was  unskillful  in  that  kind  of 
work;  that  the  docket  for  August  term,  1807,  can  not  be  found. 
The  question  was  whether  the  jury  would  be  authorized  to  find 
a  legal  license  to  sell. 

Eddy  and  Baylies,  for  the  demandants. 

Warren  and  Beal,  for  the  tenant. 

By  Court,  Shaw,  C.  J.  It  being  yeiy  clear  that  the  adminis- 
tratrix could  make  no  valid  sale,  without  a  license,  the  title  of 
the  tenant  depends  upon  proof  of  such  license.  It  is  contended 
on  the  part  of  the  demandants,  that  there  is  no  legal  proof  of 
such  a  license  having  been  granted.  We  think  it  may  be  ad- 
mitted, as  contended  for  by  the  demandants,  that  a  license  by 
the  court  of  common  pleas  must  be  proved  by  its  records.  But 
the  court  are  to  take  notice  how  the  records  of  their  own  and 
of  other  courts  are  in  fact  made  and  kept.  The  clerk  intrusted 
with  the  duty  of  keeping  .records,  must  of  necessity  take  down 
the  doings  of  the  court,  in  short  and  brief  notes;  this  he  usually 
does  in  a  minute-book  called  the  docket,  from  which  a  full,  ex- 
tended, and  intelligible  record  is  afterwards  to  be  made  up. 
But  until  they  can  be  made  up,  these  short  notes  must  stand 
as  the  record;  and  if,  in  the  mean  time,  through  the  death  or 
sickness  of  the  clerk,  or  other  casualty,  they  are  lost,  it  must  be 
deemed  a  loss  of  the  records,  and  secondary  proof  may  be  ofifered 
of  their  contents:  Evans  t.  Thomas,  2  Stra.  833;  Dayrdly.  Bridge, 
Id.  1264.  If  a  record  be  lost  or  consumed  by  fire,  it  may  be 
proved  by  collateral  evidence :  Com.  Dig. ,  Evidence,  A,  3;  Thurs- 
ton V.  Slatfard,  1  Salk.  284. 

In  the  present  case,  the  license  relied  upon  is  supposed  to 
have  been  granted  at  the  August  term,  1807;  and  is  so  recited  in 
the  deed  to  the  tenant;  and  it  is  proved  that  the  docket  of  that 
term  is  missing.  The  recital  in  the  deed,  corroborated  by  many 
other  circumstances,  together  with  more  than  thirty  years'  un- 
disturbed possession  by  the  tenant  under  a  deed  which  could 
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<  nlj  be  good  by  force  of  sach  license,  appears  to  the  court  to  be 
snfficient  proof  of  the  existence  and  loss  of  the  record,  to  let  in 
secondary  eridence.  And  from  the  evidence  thus  offered,  the 
court  are  satisfied,  that  such  license  was  in  fact  granted,  and 
some  minute  of  it  entered  by  the  clerk,  which  would  have  been 
sufficient  to  warrant  him  in  making  up  an  extended  record,  ao* 
cording  to  the  usual  course  of  business  in  his  office. 

Under  the  agreement  of  the  parties,  the  court  are  of  opinion 
that  the  jury  would  have  been  authorized  to  find  that  there  was 
a  legal  license  to  the  administratrix  to  sell  the  estate,  and  that 
the  tenant  took  a  good  title  under  it:  See  Whitney  t.  Sprague^ 
23  Pick.  198. 

Demandants  nonsuit. 

ADMISSIBILIT7  OF    PaBOL  EvmENOE    TO  PrOVS  THB  CONTENTS  OF   LoST 

Wbiting  :  Compton  v.  McUhews,  22  Am.  Deo.  167,  and  cases  in  this  series 
cited  in  the  note.  The  principal  case  is  cited  to  the  point  that  after  satis- 
factory evidence  has  been  prodnoed  of  the  loss  or  destruction  of  a  record,  it* 
contents  may  be  proved  by  parol,  in  Eaton  v.  Hall,  5  Mete  290;  and  to  the 
point  that  the  minutes  or  memoranda  upon  the  docket  of  the  clerk  of  the 
court  or  a  magistrate,  are  competent  evidence  of  an  order  or  proceeding,  in 
case  the  final  or  extended  record  has  not  been  made  up,  it  is  cited  in  Town- 
tend  V.  Way,  5  Allen,  426;  Waters  v.  OUbeH,  2  Cush.  31 ,  and  Benedict  v.  OutUng, 
13  Mete  186. 


Speab  v.  Cummings. 

[23  PiOKBBiira,  234.] 

Between  Schoolbiaster  in  Public  School  and  the  Pa&ents  of  Pupiu^ 

there  is  no  privity  of  contract. 
ScHooufASTEB  IN  PuBUC  SCHOOL  IS  NOT  RESPONSIBLE  to  a  parent  for  refus- 

ing  to  receive  and  instruct  his  child. 

Case  against  the  defendant,  a  teacher  of  a  public  district 
school,  for  refusing  to  teach  plaintifTs  child.  The  trial  judge 
held,  that  the  action  was  not  sustainable. 

Dexter  and  ChurchiU,  jun,,  for  the  plaintiff. 

Metcalf  and  Churgas,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  This  is  an  action  of  new  impression, 
and  it  is  not  known  that  a  similar  one  has  ever  been  brought  in 
this  or  any  of  the  other  states.  It  is  certainly  a  consideration 
of  great  weight,  that  no  such  action  has  ever  been  maintained, 
but  it  is  not  dedsive. 

In  the  first  place,  it  is  manifest,  that  there  is  no  privity  of 
contract,  between  the  parents  of  pupils  to  be  sent  to  school^ 
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and  the  schoolmaster.  The  latter  is  employed  and  paid  hy  the 
town;  and  to  them  only  is  he  responsible  on  his  contract.  And, 
again,  the  master  of  a  school  is  not  an  independent  public  offi- 
cer, bound  to  exercise  the  functions  of  his  office,  for  the  benefit 
of  individuals,  under  fixed  and  settled  rules  and  obligations, 
prescribed  by  law,  like  a  sheriff;  nor  is  he  to  exercise  his  own 
will  and  judgment,  in  receiving  or  excluding  pupils.  The  law 
provides,  that  every  town  shall  choose  a  school  committee,  who 
shall  have  the  general  charge  and  superintendence  of  all  the 
public  schools  in  such  town :  Rev.  Stat. ,  c.  23,  sec.  10.  The  gen- 
'eral  charge  and  superintendence,  in  the  absence  of  express  legal 
provisions,  includes  the  power  of  determining  what  pupils  shall 
be  received  and  what  pupils  rejected.  The  conunittee  may,  for 
good  cause,  determine  that  some  shall  not  be  received,  as,  for 
instance,  if  infected  with  any  contagious  disease,  or  if  the  pu- 
pil or  parent  shall  refuse  to  comply  with  regulations  neces- 
sary to  the  discipline  and  good  management  of  the  school.  But 
the  plaintiff  contends,  and  so  he  has  averred  in  his  declaration, 
that  where  an  instructor  is  employed  to  keep  a  district  town 
school,  it  is  his  imperative  duty  to  receive  all  pupils  between 
the  ages  of  seven  and  sixteen  years,  who  are  sent  to  him  by  any 
parent  residing  in  the  district,  and  to  instruct  them;  that  it  is 
the  absolute  and  personal  right  of  eveiy  parent,  master,  or 
.guardian,  residing  within  the  district,  to  send  children  of  either 
sex  and  within  those  ages,  and  that  a  refusal  by  the  master  to 
receive  and  instruct  them,  is  a  violation  of  such  personal  right, 
for  which  an  action  will  lie.  But  conformably  to  the  view  al- 
ready taken,  we  think  that  this  is  not  the  relation  in  which  the 
master  and  parent  stand  to  each  other.  It  overlooks  the  super- 
intending and  managing  power  of  the  conunittee.  It  would 
^compel  the  master,  on  peril  of  an  action  for  damages,  to  take 
pupils,  whom  the  committee  might  determine  not  to  be  proper 
subjects  for  admission. 

But  further,  the  argument  assumes  the  principle,  that  when- 
ever there  is  a  breach  of  public  duty  by  negligence  or  mis- 
feasance, any  pariy  who  sustains  a  damage  by  it,  may  have  his 
-action  against  the  pariy  guilty  of  such  violation.  But  this 
position,  to  this  extent,  we  think  can  not  be  maintained.  It  is 
made  the  duty  of  towns  to  keep  roads  in  repair;  but  no  action 
lies  at  common  law  in  favor  of  an  individual  who  suffers  by  the 
neglect  of  such  duty:  Mower  v.  Leicester,  9  Mass.  247.  Such 
action  will  only  lie,  where  an  action  is  given  by  the  statute.  So, 
an  case  of  a  common  nuisance,  an  action  will  not  lie  against  the 
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person  canaing  it,  at  the  suit  of  an  indiTidnal  who  sustains  an 
inoonvenience  from  it,  unless  of  a  special  nature  affecting  him 
differently  from  the  rest  of  the  community.  The  argument  from 
inconyenience  against  such  an  action- is  also  extremely  forcible. 
If  one  member  of  the  school  district  may  have  an  action  against 
the  master,  every  member  has  the  same  right;  if  he  may  sue  for  a 
general  refusal  to  receive  and  instruct  a  child,  there  seems  to  be 
no  reason  why  an  action  will  not  lie  in  case  the  master  does  not 
instruct  with  due  skill,  capacity,  and  diligence.  Such  a  state  of 
things  would  not  be  likely  to  improve  the  condition  of  the  schools, 
and  would  lead  to  vexatious  and  ruinous  litigation. 

But  it  is  asked,  what  is  the  remedy  of  parents  and  guardians, 
whose  children  are  refused  the  benefit  of  schools  designed  for 
the  instruction  of  all.  We  think,  if  a  child  of  proper  age  and 
qualifications  is  rejected  by  the  master,  the  proper  course  for 
the  i)arent  is,  to  appeal  to  the  committee.  If,  on  their  requisi- 
tion, the  master  should  refuse  to  accept  the  pupil,  they  would 
have  ample  means  to  enforce  their  authority,  by  means  of  their 
<H>ntract  with  the  master.  If  they  shall  approve  and  confirm 
the  act  of  the  master,  we  are  to  believe  that  there  is  good  and 
sufficient  cause  for  the  rejection  of  the  pupil.  The  law  will  not 
presume  that  the  committee,  who  are  invested  with  the  power 
of  superintendence  and  management,  will  act  arbitrarily  and  un- 
justly, in  a  matter  submitted  to  their  judgment.  If,  after  all, 
there  should  be  found  practically,  any  danger  of  an  encroach- 
ment upon  private  rights,  in  a  matter  in  which  the  whole  com- 
munity have  so  deep  an  interest,  it  is  for  the  legislature  to  pro- 
vide more  ample  and  specific  security  against  such  danger. 

The  plaintiff  relied  mainly  for  the  support  of  his  action,  upon 
a  class  of  cases  in  which  it  has  been  held,  in  this  commonwealth, 
that  a  qualified  voter,  who  has  been  denied  the  privilege  of 
voting,  may  have  his  action  for  damages,  against  the  selectmen, 
who  have  thus  practically  deprived  him  of  his  legal  and  consti- 
tutional privilege:  Oardner  v.  Ward,  2  Mass.  244,  note;  Lincoln 
v.  Hapgood,  11  Id.  350;  Bridge  v.  Lincoln,  14  Id.  367.  But  the 
principle  upon  which  these  cases  were  decided,  was,  that  this  is 
a  great  personal,  political,  and  constitutional  privilege,  in  danger 
of  being  frequently  and  wantonly  violated  by  those  in  the  exer- 
<use  of  power,  and  that  it  would  be  difficult,  in  most  cases,  to 
prove  actual  malice;  and,  ex  necessitate,  the  law  allows  such 
action,  upon  considerations  of  great  public  policy,  to  prevent 
greater  mischief.  This  principle  is  not  applicable  to  the  case 
onder  consideration,  and  can  not  be  relied  upon,  as  a  precedent. 
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The  court  are  all  of  opinion,  that  the  action  can  not  be  main- 
tained, and  that  the  nonsuit  was  right. 


Child  mat  bb  Ezoluded  from  Public  Schools  who  is  deemed  to  be  of  » 
licentious  aod  immoral  character,  although  not  manifested  by  lioentiotia  or 
Immoral  acts  within  school:  Sherman  v.  Charlestown,  8  Gush.  160. 

School  Commissioners,  being  Pttblic  Officers,  arb  not  Held  to  b^ 
Accountable  to  individuals  who  may  be  aggrieved,  for  the  manner  in  which 
they  exercise  their  public  functions:  Searock  v,  Putnam^  111  Mass.  499;  nor 
can  a  prisoner  in  the  house  of  correction  maintain  an  action  against  the  per- 
son in  charge,  for  neglect  to  provide  him  with  sufficient  food,  clothing,  and 
fires,  if  he  is  kept  in  the  same  manner  as  other  prisoners,  and  there  is  no  evi- 
dence of  malice:  WUUama  v.  Adams,  3  Allen,  171;  nor  is  a  town  agent  liable 
in  damages  for  refusing  under  any  circumstances  to  sell  intoxicating  liquors: 
Dmnnela  v.  Parsons,  98  Mass.  470;  in  all  of  which  the  principal  case  is  men- 
tioned. 

Schoolmaster,  Nature  and  Extent  of  his  LiABiUTr  for  the  manner 
in  which  his  duties  are  discharged:  State  v.  Pendergraea,  31  Am.  Deo.  416^ 
and  note  discussing  this  subject. 


Perlbt  v.  Baloh, 

[23  PXOKEBZNO,  283.] 

A  Wab&antt  of  Title  but  not  of  Qcalitt  is  implied  in  every  sale  of  chat* 
tels. 

To  Rescind  a  Contract  of  Purchase,  the  vendee  must  return  the  property^ 
unless  it  be  entirely  worthless  to  both  parties. 

Partial  Failure  of  Consideration,  or  breach  of  warranty,  or  deception  in 
the  quality  or  value  of  goods  sold,  may  be  shown  in  mitigation  of  dam- 
ages, in  an  action  to  recover  the  purchase  price. 

Assumpsit  on  a  note.  The  defendant  offered  evidence  that  the^ 
note  was  given  in  payment  for  an  ox,  which  plaintiff  warranted 
would  fatten  well;  and  that  the  ox  was  in  fact  diseased,  and  of 
no  value,  and  that  plaintiff  made  divers  misrepresentadons,  etc.^ 
concerning  the  ox;  and  that  the  ox  was  worthless  for  any  pur- 
pose. The  action  was  brought  several  years  after  the  sale.  De* 
fendant  had  not  returned  ihe  ox,  nor  notified  plaintiff  of  any^ 
dissatisfaction  with  the  purchase.  Defendant  also  proved  that 
he  bought  the  ox  expressly  for  fattening,  and  so  stated  to  plaintiff 
at  the  time.     Yerdict  for  plaintiff. 

PerhinSy  for  the  defendant. 

Lord,  for  the  plaintiff. 

By  Court,  Morton,  J.  The  instruction,  that  there  wad  na 
implied  warranty,  is  not  now  complained  of,  and  is  undoubtedly 
coirect:   See  Emerson  v.  Brigham,  10  Mass.  197;  Shepheid  v» 
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Temple^  8  N.  H.  455.  Eveiy  sale  of  chattels  contains  an  implied 
warranty,  that  the  property  of  them  is  in  the  vendor.  But  it  is 
well  settled  by  authority  as  a  general  rule,  that  no  warranty  of 
the  quality  is  implied  from  the  sale.  The  maxim,  caveat  emptor ^ 
governs:  2  Kent's  Com.  478;  Chit,  on  Con.  133;  Champion  v. 
Short,  1  Camp.  53;  Bragg  v.  Cole,  6  Moore,  114;  Stuart  v.  WU- 
kins,  1  Doug.  20;  Parbimon  v.  Lee,  2  East,  314;  Moc1d>ee  v. 
Gardner,  2  Har.  &  G.  176.  But  the  learned  justice  of  the  com- 
mon pleas  further  instructed  the  jury,  that  if  there  was  a  fraud 
in  the  sale,  or  an  express  warranty  and  a  breach  of  it,  in  either 
case,  the  defendant  might  avoid  the  contract,  by  returning  the^ 
ox  within  a  reasonable  time;  or,  if  the  ox  would  have  been  of  na 
value  to  the  plaintiff,  then  without  returning  him.  Whether  the 
jury  found  their  verdict  upon  the  ground,  that  no  fraud  or  ex- 
press warranty  was  proved,  or  that  the  ox  was  of  no  value,  does- 
not  apx>ear.  If,  therefore,  any  part  of  the  instructions  was  in- 
correct, the  defendant  is  entitled  to  a  new  trial. 

Where  the  purchaser  is  induced,  by  the  fraudulent  misrepre- 
sentations of  the  seller,  to  make  the  purchase,  he  may,  within 
a  reasonable  time,  by  restoring  the  seller  to  the  situation  he  waa 
in  before  the  sale,  rescind  the  contract,  and  recover  back  the 
consideration  paid,  or,  if  he  has  given  a  note,  resist  the  pay- 
ment of  it.  Here  was  no  return  of  the  property  purchased;  but 
if  that  properly  was  of  no  value,  whether  there  was  any  fraud  or 
not,  the  note  would  be  niuium  pactum.  The  defendant's  counsel, 
not  controverting  the  general  rule,  objects  to  the  qualification 
of  it.  He  says,  that  the  ox,  though  valueless  to  the  defendant, 
might  be  of  value  to  the  plaintiff,  and  so  the  defendant  would 
be  bound  by  his  contract,  although  he  acquired  nothing  by  it. 
But  a  damage  to  the  promisee  is  as  good  a  consideration  as  a. 
benefit  to  the  promisor.  If  a  chattel  be  of  no  value  to  any  one, 
it  can  not  be  the  basis  of  a  bargain;  but  if  it  be  of  any  value  to 
either  party,  it  may  be  a  good  consideration  for  a  promise.  If 
it  is  beneficial  to  the  purchaser,  he  certainly  ought  to  pay  for  it. 
If  it  be  a  loss  to  the  seller,  he  is  entitled  to  remuneration  for  hi» 
loss. 

But  it  is  apparent  that  a  want  of  consideration  was  not  the 
principal  ground  of  defense.  The  defendant  mainly  relied  upon 
fraud  or  a  warranty.  And  to  render  either  available  to  avoid 
the  note,  it  was  indispensable  that  the  property  should  be  re- 
turned. He  can  not  rescind  the  contract,  and  yet  retain  any 
portion  of  the  consideration.  The  only  exception  is,  where  the 
property  is  entirely  worthless  to  both  parties.     In  such  case  the 
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Tetom  would  be  a  useless  ceremony,  which  the  law  never  re- 
quires. The  purchaser  can  not  derive  any  benefit  from  the  pur- 
chase and  yet  rescind  the  contract.  It  must  be  nullified  in  toto, 
or  not  at  all.  It  can  not  be  enforced  in  part  and  rescinded  in 
part.  And,  if  the  properiy  would  be  of  any  benefit  to  the  seller, 
he  is  equally  bound  to  return  it.  He  who  would  rescind  a  con- 
tract, must  put  the  other  party  in  as  good  a  situation  as  he  was 
before;  otherwise  he  can  not  do  it:  Chit,  on  Con.  276;  Hunt  v. 
JSUk,  5  East,  449;  Conner  v.  Henderson,  15  Mass.  814. 

The  facts  relied  upon  by  the  defendant  to  defeat  the  note, 
might,  if  proved,  be  used  in  mitigation  of  damages.  If  there 
was  a  partial  failure  of  consideration,  or  deception  in  the  quality 
and  value  of  it,  or  a  breach  of  warranty,  the  defendant  may  avail 
himself  of  it  to  reduce  the  damages  to  the  worth  of  the  chattels 
«old,  and  need  not  resort  to  an  action  for  deceit,  or  upon  the 
warranty:  Chit,  on  Con.  140;  Oermaine  v.  Burton,  3  Stark.  32; 
Barton  v.  BuUer,  7  East,  480;  PouUon  v.  LatHmore,  9  Bam.  & 
Oress.  259;  Bayley  on  Bills,  2d  Am.  ed.,  531,  and  cases  cited. 
But  he  is  not  bound  to  do  this.  He  may  prefer  to  bring  a  sep- 
arate action,  and  he  has  an  election  to  do  so.  The  present  judg- 
ment will  not  bar  such  an  action.  But  however  this  may  be,  it 
does  not  appear  that  any  instructions  were  given  or  refused 
upon  this  point.  The  value  of  the  property  to  the  defendant 
would  have  been  the  true  rule  of  damages.  And  had  he  desired 
it,  doubtless,  such  instructions  would  have  been  given.  But  as 
lie  did  not  request  them,  he  can  not  complain  of  their  omission. 

Judgment  of  the  court  of  common  pleas  affirmed. 

Vendor  of  Pbbsonal  Pbopbbtt  is  not  Liablb  for  Defbots  in  its  qual- 
ity, without  express  warranty  or  fraud:  ffyaU  v.  Boyle,  25  Am.  Deo.  276,  in 
the  note  to  which  the  cases  reported  in  this  series  upon  the  subject  are  col- 
lected; also  Borrehins  v.  Bevan,  23  Id.  85,  and  note.  No  particular  form  of 
words  is  necessary  to  constitute  a  warranty:  Beeman  v.  Buck,  21  Id.  571. 

Action  on  Implied  Warrantt  may  be  maintained  without  returning  or 
offering  to  return  the  property  to  the  defendant:  Borrekma  v.  Bevan,  23  Am. 
Dec.  85.  In  case  of  a  rescission  of  the  contract,  however,  as  will  appear 
from  the  note  to  the  case  cited  above,  it  is  necessary  that  the  property  should 
^rst  be  restored  to  the  original  owner  before  an  action  for  the  purchase  price 
-can  be  maintained.  The  respective  parties  must  be  placed  in  the  same  sittiation 
that  they  were  previous  to  the  contract.  The  vendee  must  therefore  return 
the  property,  unless  it  be  entirely  worthless.  The  principal  case  is  relied 
upon  to  sustain  this  proposition  in  the  following  cases:  BartleU  v.  Drake,  100 
Mass.  176;  Morte  v.  BrackeU,  98  Id.  210;  Kent  v.  Bomstein,  12  Allen,  342; 
Bryant  v.  Isburgli,  13  Gray,  612;  Dorr  v.  Bsfier,  1  Gush.  274;  Thayer  v. 
TuTTier,  8  Mete.  552.  In  the  note  to  HouglCs  AdnCrs  v.  Hunt,  15  Am.  Deo. 
572,  the  subject  of  the  reectssion  of  contracts  is  treated  at  length.    The  ven- 
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•dee  must  make  the  restoration  within  a  reasonable  time,  or  at  least  signif7 
his  election:  BoMett  v.  Broum,  105  Mass.  557,  citing  the  principal  case. 

V^DSx  Rescindino  Contract  may  Show  in  Reduction  of  Damages  a 
faUure  of  consideration,  or  breach  of  warranty,  or  the  false  and  fraudulent 
representations  of  the  vendor.  This  principle  is  enunciated  upon  the  author- 
ity of  PerUy  v.  BcUch,  in  the  following  cases:  Bwrnett  v.  Snuthf  4  Gray,  51; 
<7a»ry  v.  GtUlUw,  105  Mass.  20;  Dorr  v.  Fisher,  1  Gush.  276;  TuUle  v.  Brown, 
10  Id.  264;  Mixer  v.  Coburn,  11  Mete.  561;  Hotoard  v.  Ames,  3  Id.  311.  The 
biases  reported  in  this  series  upon  this  subject  will  be  found  in  the  note  to 
JfcAlpin  y.  Lee,  30  Am.  Dec.  611. 


Fabens  v.  The  MEROANnLE  Bane. 

[23  PiCKKBINO,  890.] 

Baivk  Receivino  Note  for  Collection  must  use  reasonable  skill  and  dili- 
gence, and,  therefore,  must  make  seasonable  demand  of  the  promisor,  and, 
in  case  of  dishonor,  give  due  notice  to  charge  the  indorsers. 

Sank  Receiving  fob  Ck>LLECTioN  a  Kotb  Patablb  at  Another  Place, 
or  whose  acceptor  resides  in  another  place,  need  only  seasonably  trans- 
mit the  same  to  some  suitable  bank  or  agent  for  collection  at  the  place  of 
paytnent  or  of  the  residence  of  such  acceptor. 

Bank  Holdino  Note  as  Collateral,  or  for  Colleotion,  is  not  answer- 
able for  the  negligence  of  another  bank  in  good  standing,  to  which  in  the 
ordinary  course  of  business  the  note  was  transmitted  for  collection. 

Case.  Thomas  Appleton  gave  the  defendants  his  promissory 
note;  and,  to  secure  this  note,  plaintiff  left  with  defendants  a 
cote  made  by  K.  F.  Edgell,  of  Philadelphia,  payable  to  S.  D. 
Ifassey  or  order,  indorsed  in  blank.  Thirteen  days  before  this 
last  note  became  due,  it  was,  by  defendants,  transmitted  by  mail 
to  the  bank  of  the  United  States,  at  Philadelphia,  for  collection. 
This  last  bank  received  the  note  in  due  time,  but  neglected  to 
present  it  until  twelve  days  after  it  became  due.  Payment  was 
refused.  This  action  was  for  damages  occasioned  by  the  delay 
tn  presenting  the  note.  It  was  admitted  that  the  bank  of  the 
United  States  was  solvent  and  in  good  standing. 

Perkins  and  Fabens,  for  the  plaintiff. 

Ward,  for  the  defendants. 

By  Court,  Shaw,  C.  J.  The  plaintiff  seeks  to  recover  dam- 
ages,  in  an  action  of  the  case,  on  the  ground,  that  the  defendants 
are  chargeable  with  negligence,  in  respect  to  a  note  which  he 
left  with  them  for  collection. 

We  think  this  question  must  depend  upon  the  general  usage 
and  custom  of  merchants  and  bankers,  and  the  implied  obliga- 
tions upon  the  latter,  resulting  from  their  relations,  as  no  spe- 
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ciol  contract  was  made,  and  no  special  instruction  given  in  the 
present  case.  We  think  it  very  clear  upon  principle  and  author* 
ity,  that  by  a  general  usage,  now  so  well  imderstood  as  safely  to 
be  considered  a  rule  of  law,  when  a  bank  receives  a  note  for  col* 
lection,  it  is  bound  to  use  reasonable  skill  and  diligence  in  mak- 
ing the  collection,  and  for  that  purpose  is  bound  to  make  a  sea- 
sonable demand  on  the  promisor,  and,  in  case  of  dishonor,  to- 
give  due  notice  to  the  indorsers,  so  that  the  security  of  the 
holder  shall  not  be  lost  or  essentially  impaired  by  the  discharge 
of  indorsers.  How  far  this  liability  may  be  modified  by  agree- 
ment or  by  general  or  special  notice,  is  a  subject  of  distinct  con- 
sideration: Smedes  v.  Utica  Bank,  20  Johns.  872;  Mechanics'^ 
Bank  v.  Earp,  4  Bawle,  384.  But  it  is  equally  well  settled,  that 
when  a  note  is  deposited  with  a  bank  for  collection,  which  is- 
payable  at  another  place,  the  whole  duty  of  the  bank  so  receiv- 
ing the  note  in  the  first  instance,  is  seasonably  to  transmit  the^ 
same  to  a  suitable  bank  or  other  agent  at  the  place  of  payment. 
And  as  a  part  of  the  same  doctrine,  it  is  well  settled,  that  if  the^ 
acceptor  of  a  bill  or  promisor  of  a  note,  has  his  residence  in  an- 
other place,  it  shall  be  presumed  to  have  been  intended  and 
understood  between  the  depositor  for  collection  and  the  bank, 
that  it  was  to  be  transmitted  to  the  place  of  the  residence  of  the 
promisor,  and  the  same  rule  shall  then  apply,  as  if  on  the  &ce 
of  the  note,  it  was  payable  at  that  place:  Bank  of  Washington  v. 
IHplea,  1  Pet.  25;  Alien  v.  Merchants'  Bank,  15  Wend.  482; 
Jackson  v.  Union  Bank,  4  Har.  &  J.  146;  Lawrence  v.  Stoning^ 
ton  Bank,  6  Conn.  528.  In  the  present  case,  it  was  known  at 
the  time  of  the  indorsement  of  the  note  that  the  promisor  lived 
in  Philadelphia,  and  of  course,  that  the  note  must  be  sent  there 
for  collection.  We  are  therefore  of  opinion,  that  the  defend- 
ants had  performed  their  duty,  when  they  transmitted  the  note 
to  a  solvent  bank  in  good  standing,  and  were  not  responsible 
for  the  misfeasance  or  negligence  of  that  bank. 

We  can  not  perceive,  that  it  makes  any  difference,  in  respect 
to  the  defendants'  liability,  that  this  note  was  received  as  col- 
lateral security.  The  general  property  was  still  in  the  plaintiff. 
It  was  to  be  collected  for  him.  It  was  a  power  coupled  with 
an  interest,  and  therefore  could  not  be  revoked.  But  it  was 
only  on  the  contingency  of  being  collected,  that  this  note  or  its 
proceeds  were  to  be  applied  to  the  payment  of  Appleton's  note. 
Until  then  the  whole  beneficial  interest  was  in  the  plaintiff. 
And  so  the  plaintiff  himself  understood  it,  by  jMtying  the  fees 
and  taking  it  up.     According  to  the  decision  in  Bank  of  Wash^ 
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mgion  t.  Neal,  above  cited,  the  plaintiff  will  have  his  remedy 
AgBonst  the  bank  of  the  United  States,  if  his  loss  is  imputable 
to  their  negligence. 
Plaintiff  nonsuit. 

Bank  Rsceiving  Notb  vob  Collection  must  Use  Dub  Dnjosycs  in 
making  demand  and  giving  notioe:  Thompson  v.  Bank  of  South  CaroUna^  30 
Am.  Dec.  354,  and  note,  containing  the  cases  hitherto  reported  in  this  series; 
also  Meehanies'  Bank  v.  Merchtmts*  Bank,  6  Mete.  13,  citing  the  principal 
^ase.  In  the  following  cases  the  principal  case  is  relied  npon  as  authority  to 
ahow  that  when  a  bank  reoeiyes  a  note  for  collection  which  requires  the  em- 
ployment of  a  sub-agent,  the  principal  agent  is  not  responsible  for  the  def aolts 
'Of  the  sub-agent,  provided  a  proper  sub-agent  was  selected:  Warren  Bank 
T.  Si^ffhik  Bank,  10  Cush.  585;  Dorchester  Bank  v.  New  England  Bank,  I  Id. 
186.  A  bank  which  receives  from  another  bank  a  note  for  collection  is  bound 
to  present  the  note  to  the  maker  for  payment,  and,  if  it  is  not  i^d,  to  give 
AOtioe  of  non-payment  to  the  bank  from  which  the  note  was  received,  bat  it 
is  not  bound,  unless  by  special  agreement,  to  give  such  notice  to  the  other 
parties  to  the  note:  Phippa  v.  MiUbunj  Bank,  8  Mete  79,  also  citing  the 
|ifincipal< 


Gbease  v.  Baboooe  et  al. 

[23  PxosaazNa,  834.] 

Chasltkb,  of  Incobpobation  is  a  Coktbact  between  the  government  and  the 
corporators;  and  except  with  reference  to  the  implied  or  express  reserva- 
tions embraced  in  it,  is  exempt  from  legislative  revocation  or  interference. 

Statute  Pbovidino  that  Acts  of  Inoobporation  shall  be  Subject  to 
amendment,  alteration,  or  repeal  at  the  pleasure  of  the  legislature,  pro- 
vided that  no  act  of  incorporation  shall  be  repealed  unless  for  some 
violation  of  its  charter  or  other  default,  is  constitutional  The  legisla- 
ture may  make  this  reservation.  And  when  it  thereafter  repeals  the  act, 
the  courts  are  bound  to  presume  that  a  contingency  had  arisen  warrant- 
ing the  exercise  of  the  power  reserved. 

Ikquibt  bt  the  Leoislatubb  to  Detebmine  whether  a  default  had  hap- 
pened, upon  which  it  reserved  the  rij^t  to  repeal  an  act  of  incorporation, 
IS  not  a  judicial  act  which  the  legislature  is  prohibited  from  entering 
upon. 

Repeal  of  its  Chabteb  Dissolves  the  Incobpobation  and  subjects  the 
stockholders  to  all  such  remedies  as  the  law  gives  against  them  on  the 
expiration  of  the  corporation. 

Bill  in  equity.  The  Chelsea  bank  and  a  number  of  persona 
alleged  to  be  its  stockholders  were  defendants.  The  facts  suffi* 
<siently  api>ear  in  the  opinion.    Demurrer  to  the  bill. 

C/.  O.  Loring,  W.  H.  Oardiner,  Bvfus  Choate,  and  B.  Sumner , 
ioT  the  defendants. 

B.  Band  and  E.  H.  Derby,  for  the  complainant. 
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By  Court,  Moeton,  J.  This  is  a  bill  in  equity  by  one  of  th^ 
creditors  of  the  Chelsea  bank  against  a  part  of  the  stockholders^ 
to  recover  of  them,  individually,  the  amount  of  two  bank  notes 
of  one  thousand  dollars  each.  To  this  bill  some  of  the  defend- 
ants have  filed  pleas,  and  others  have  demurred.  Several  ques- 
tions were  started  in  relation  to  the  state  of  the  pleadings,  and 
some  doubts  occurred  whether  the  bill  could  be  maintained  ai 
all  in  its  present  form.  But  as  these  subjects  were  not  fully  dis- 
cussed, we  have  not  deemed  it  proper  to  investigate  them,  and 
not  having  formed  a  decisive  opinion,  we  will  not  give  any  in^ 
timation  in  relation  to  them.  With  the  aid  of  the  great  liberalil^ 
always  allowed  in  chanceiy  proceedings,  it  may,  even  without 
investigation,  be  assumed,  that  any  defects  in  form  may,  in  the^ 
progress  of  the  suit,  be  remedied.  Two  questions,  which  arise 
upon  the  demurrer,  and  lie  at  the  foundation  of  a  recovery  by 
the  creditors  of  the  bank  against  its  stockholders,  have  been 
fully  and  ably  argued.  And  as  their  decision  will  speed  the 
final  termination  of  the  controversy,  whatever  form  the  claim 
*  may  eventually  assume,  we  have  carefully  considered  them  and 
agreed  upon  a  result,  which  I  will  state,  with  some  of  the  rea- 
sons which  have  led  us  to  it. 

The  plaintiff,  in  support  of  his  bill,  relies  upon  the  thirty-first 
section  of  the  thirty-sixth  chapter  of  the  revised  statutes;  which 
provides,  that  ''the  holders  of  stock  in  any  bank,  at  the  time 
when  its  charter  shall  expire,  shall  be  liable,  in  their  individual 
capacities,  for  the  payment  and  redemption  of  all  bills  which 
may  have  been  issued  by  said  bank,  and  which  shall  remain  im- 
paid,  in  proportion  to  the  stock  they  may  respectively  hold  at 
the  dissolution  of  the  charter."  It  is  not  necessary  to  stop  here 
to  remark,  that  this  provision  is  extremely  general,  and  thai 
much  is  left  to  implication,  in  relation  not  only  to  its  import^ 
but  especially  to  the  mode  of  carrying  it  into  execution.  It  in 
not  even  stated  to  whom  the  stockholders  shall  be  liable,  whether 
to  the  corporation,  by  assessments  to  raise  the  funds  for  redeem- 
ing the  outstanding  bills,  or  directiy  to  the  billholders,  in  a  bill 
in  their  own  Games.  And  if  the  latter  remedy  be  intended,  it 
does  not  appear,  except  by  inference,  whether  the  actions  are  to 
be  joint  or  several,  in  equity  or  at  law.  If  the  stockholders  are 
liable  to  suits,  it  is  very  obvious  that  a  bill  in  chancery  is  well 
adapted  to  the  case,  and  will  lie. 

This  bank  was  incorporated  April  16, 1836,  to  continue  till 
October  1, 1851,  and  has  not  expired  by  its  own  limitation:  Stat. 
1836,  0.  274.     On  the  nineteenth  of  April,  1837,  the  legislature 
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passed  an  act  repealing  its  charter:  Stat.  1837,  c.  225.  This,  if 
it  has  the  force  and  operation  of  a  law,  terminated  the  corporate 
existence  of  the  bank  long  before  the  expiration  of  the  term  for 
which  it  was  granted.  But  the  validity  of  this  act  is  disputed. 
Its  constitutionality  is  denied ;  and  this  raises  the  first  and  most 
important  question  which  we  are  called  upon  to  decide. 

That  a  charter  of  incorporation  is  a  contract  between  the  gov- 
ernment and  the  corporators,  is  a  proposition  which  seems  to  be 
fully  supported  by  the  highest  judicial  authorities :  2  Kent's  Com. , 
3d  ed.,  272,  306;  Dartmordh  College  v.  Woodward,  4  Wheat.  618; 
Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  344.  That  it  ia 
exempt  from  the  ordinary  action  of  legislative  power,  beyond  the 
reservations,  express  or  implied,  contained  in  it,  is  equally  well 
supported.  In  other  words,  the  government  can  rightfully  do 
nothing  inconsistent  with  the  fair  meaning  of  the  contract  which 
it  has  made.  If  therefore  the  legislature  grant  a  charter  for  a 
definite  period,  they  can  not  at  their  will  and  pleasure  revoke  it. 
This  comes  within  the  prohibition  of  the  tenth  section  of  the 
first  article  of  the  constitution  of  the  United  States.  But  it  is 
not  necessary  further  to  discuss  these  general  principles,  which 
are  not  in  controversy  between  the  counsel,  and  which  will  fur- 
nish very  little  aid  in  the  decision  of  the  question  under  consid- 
eration. That  depends  upon  the  proper  construction  of  the 
several  statutes  to  which  I  am  about  to  refer. 

The  Chelsea  bank  charter  expressly  entitled  it "  to  all  the 
powers  and  privileges,"  and  subjected  it  ''  to  all  the  duties, 
liabilities,  and  requirements  contained  in  the  thirty-sixth  chapter 
of  the  revised  statutes."  By  that  chapter,  and  by  the  terms  of 
the  charters  granted  after  the  enactment  of  these  statutes,  aU 
tiie  banks  in  the  commonwealth  are  put  upon  the  same  legal 
and  constitutional  footing.  The  limits  of  the  powers  and  duties 
of  all  must  be  found  in  that  chapter.  It  was  intended  to  regu- 
late the  banking  operations  of  the  commonwealth,  and  virtually 
constitutes  the  charters  of  all  the  banks. 

It  is  not  disputed  that  the  contract  with  the  corporators  of  the 
Chelsea  bank  must  be  defined  by  this  act.  Indeed  it  derives  all 
its  powers  from  this  source.  The  fortieth  section  contains  very 
important  reservations  applicable  to  this  and  other  bank  char- 
ters, which  have  been  relied  upon  by  the  plaintiff's  counsel.  It 
contains  a  reserved  right  to  the  legislature,  by  its  committees,  to 
examine  into  the  doings  and  the  vaults  and  books  of  all  the  banks, 
and  for  certain  spedfied  causes,  to  declare  any  of  their  charters 
forfeited.  To  the  constitutionality  of  this  reservation  it  is  objected. 
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that  although  a  chaiter  may  be  forfeited  for  many  causes,  jet  the 
declaration  of  a  forfeiture  is  a  judicial  act,  which  by  the  thirtieth 
iurticle  of  the  bill  of  rights  the  legislature  is  prohibited  from  ez- 
•ercising. 

The  objections  of  the  defendants'  counsel  to  this  section,  are  en- 
titled to  grave  consideration,  and  we  perceive  great  difficulty  in 
the  proper  construction  of  it.  But  we  do  not  think  it  necessary, 
in  this  case,  to  give  any  opinion  upon  it.  The  second  section  of 
the  thirty-sixth  chapter  expressly  provides,  that  each  bank  shall 
be  entitled  to  all  the  powers  and  privileges,  and  be  subject  to 
all  the  liabilities  contained  in  the  forty-fourth  chapter.  As  all 
the  revised  statutes  were  enacted  at  the  same  time  and  came  into 
•existence  by  the  same  legislative  fiat,  by  a  well-known  rule  of 
construction  they  must  all  be  considered  together  and  construed 
as  one  act.  And  when  the  Chelsea  bank  charter  is  expressly 
made  subject  to  the  provisions  of  the  thirty-sixth  chapter,  which 
refers  to  the  forty-fourth,  it  must  be  taken  to  be  subject  to  the 
same  rules  of  construction  which  govern  in  all  other  cases. 
Nothing  can  be  plainer  than  the  intention  of  the  legislature  to 
place  all  the  banks  upon  an  equal  footing. 

The  last  section  of  the  thirteenth  title,  upon  the  subject  of 
<K>rporations,  is  general,  and  manifestly  applies  to  and  governs 
all  the  preceding  regulations  upon  the  subject,  as  much  as  if  it 
had  been  repeated  at  the  end  of  each  chapter.  No  one  doubts 
that  it  applies  to  banks.  It  provides,  that  all  acts  of  incorpora- 
tion passed  after  a  certain  time,  ''  shall,  at  all  times,  be  subject 
to  amendment,  alteration,  or  repeal,  at  the  pleasure  of  the  legis- 
lature; provided  that  no  act  of  incorporation  shall  be  repealed, 
unless  for  some  violation  of  its  charter,  or  other  default,  when 
such  charter  shall  contain  an  express  provision  limiting  the  dura- 
tion of  the  same."  This  section  constitutes  a  part  and  must 
govern  the  construction  of  the  contract  with  the  Chelsea  bank, 
as  much  as  if  it  had  been  recited  verbatim  in  its  charter.  Upon 
the  import  of  this  language  must  depend  the  repealing  act. 
Whatever  may  be  its  meaning,  the  corporators  have  directly 
agreed  to  it  by  accepting  their  charter,  of  which  this  was  a  con- 
stituent part.  We  think  there  can  be  no  doubt  of  the  right  of 
the  legislature  to  make  such  a  contract.  Their  power  to  make 
an  tmlimited  charter,  without  some  such  reservation,  express  or 
implied,  so  as  to  bind  their  own  and  their  successors'  constitu- 
ents forever,  we  apprehend,  would  be  more  liable  to  be  ques- 
tioned.    How  far  they  might  part  with  any  portion  of  soverei^fn 
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power,  irreyocablj,  beyond  the  leooveiy  of  fhe  people  fhemselyeB, 
we  have  no  occasion  to  inquire. 

The  Tni^ViTig  of  grants  of  real  and  personal  estate,  of  fran- 
chises  and  other  rights  and  priyil^fes,  whether  strictly  speaking 
it  may  be  deemed  legislation  or  not,  is  undoubtedly  within  the 
competence  of  our  legislative  body.  The  power  has  always 
been  exercised  by  them,  and  undoubtedly  is  more  safe  in  their 
hands  and  &Jls  more  appropriately  within  their  province  than 
any  other  department  of  the  government. 

If  they  have  a  right  to  make  grants,  they  of  necessity  must 
prescribe  the  terms  upon  which  they  shall  be  made.  If  they 
may  limit  their  duration,  they  may  also  impose  other  restric- 
tions. They  may  detemline  how  much  or  how  little,  how  large 
or  how  small,  an  estate  or  franchise,  they  will  grant.  They 
may  grant  absolutely  or  on  condition;  so  they  may  grant  during 
pleasure,  or  imtil  a  certain  event  happens.  And  if  a  grant  be 
accepted  on  the  terms  prescribed,  it  becomes  a  compact;  and 
the  grantees  can  have  no  reason  to  complain  of  the  execution  of 
iheir  own  contract.  And  Chancellor  Kent,  though  with  some 
i&ppearance  of  reluctance  (2  Kent's  Com.  806),  says:  "  If  a 
-charter  be  granted  and  accepted,  with  that  reservation,  tibere 
«eems  to  be  no  ground  to  question  the  validity  and  efficiency  of 
the  reservation:''  Angell  &  Ames  on  Corp.  504. 

The  case  of  McLaren  v.  Pennington^  1  Paige,  107,  is  a  strong 
'Case  to  this  point.  The  legislature  of  New  Jersey  granted  a  bank 
^charter,  for  which  they  received  a  bonus  of  tweniy-five  thousand 
dollars.  In  the  act  of  incorporation,  they  reserved  the  power 
to  alter,  amend,  or  repeal  it.  The  bank  went  into  operation, 
paid  its  bonus,  and  in  less  than  one  year,  a  shorter  time  than 
the  Chelsea  bank  continued,  the  legislature  deemed  it  necessary 
to  interfere  and  actually  repealed  ilie  charter.  This,  upon  full 
•consideration,  was  adjudged  to  be  a  valid  repeal.  It  was  con- 
tended that  the  reservation  was  repugnant  to  the  grant,  and 
therefore  void.  But  this  ground  was  distinctly  overruled  by  the 
•chancellor;  who  said,  this  reservation  ''is  not  a  condition  re- 
pugnant to  the  grant;  it  is  only  a  limitation  of  the  grant." 
Had  the  proviso  to  this  section  been  omitted,  this  charter  might 
have  been  amended,  altered,  or  repealed,  ''  at  the  pleasure  of 
the  legislature;"  but  the  defendants'  counsel  argue  that  the  pro- 
viso not  only  restricts  the  power  to  repeal,  but  entirely  takes  it 
away,  because  the  inquiry  whether  the  bank  has  violated  its 
charter  or  committed  any  default,  is  a  judicial  act,  and  therefore 
can  not  constitutionally  be  performed  by  the  legislature.     The 
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effect  of  this  argument  is  to  raise  banks  above  the  control  of  the^ 
legislature,  and  place  them  and  all  corporations  with  limited 
charters,  upon  a  different  basis  from  other  corporations. 

All  acts  of  incorporation  are  supposed  to  be  granted  with  a 
view  to  the  public  welfare,  as  well  as  to  promote  private  interest 
and  individual  enterprise,  and  therefore  it  is  to  be  presumed  that 
the  legislature,  when  charters  are  holden  at  their  pleasure,  will 
not  repeal  them  capriciously,  nor  without  due  inquiry  into  all 
the  facts,  and  satisfactory  evidence  that  they  have  ceased  or 
failed  to  accomplish  the  objects  for  which  they  were  established. 
In  such  case,  the  exercise  of  the  reserved  power  to  repeal  could 
not  be  vitiated  or  invalidated,  because  the  legislature  investi- 
gated the  case  to  see  whether  it  was  rdlstsonable  to  exercise  the 
power  before  they  actually  repealed  a  charter. 

The  true  question  is,  whether  the  legislature  can,  in  any  case^ 
repeal  an  act  of  incorporation  granted  for  a  term  of  years.  Any 
charter  may  be  forfeited  by  a  violation  or  for  other  sufficient 
cause;  and  on  a  proper  process,  a  judgment  of  forfeiture  might 
be  decreed.  But  this  would  be  a  judicial  act,  and  might  b& 
done  without  the  concurrence,  and  against  the  will  of  the  legis- 
lature. It  is  entirely  independent  of  and  unconnected  with  the 
power  to  repeal. 

But  the  legislature  clearly  intended  to  reserve  the  power  to- 
discontinue  corporations,  not  only  for  violations  of  their  charters, 
but  also  for  other  defaults;  which  must  mean,  if  anything,  some 
acts  short  of  violations,  but  which  were  inconsistent  with,  if  not 
subversive  of  the  ends  for  which  the  corporation  was  established. 
They  reserve  the  power  to  repeal  at  pleasure,  provided  that  oi^ 
certain  charters,  they  will  not  exercise  it,  unless  the  oorporationa 
have  committed  some  default.  If  a  default  has  been  committed, 
then,  by  the  express  terms  of  the  compact,  they  have  a  right  to- 
exercise  the  power.  They  have  exercised  it,  and  therefore,  by 
the  courtesy  and  confidence,  which  is  due  from  one  department 
of  the  government  to  another,  we  are  bound  to  presume  that 
the  contingency,  upon  which  the  right  to  exercise  it  depended, 
has  happened.  Nor  is  the  objection  that  the  legislature  had  no 
power  to  inquire  into  the  e^tence  of  the  contingency,  valid. 
If  any  man,  or  body  of  men,  is  invested  with  power  to  do  a  cer- 
tain act  upon  the  occurrence  of  a  certain  event,  when  the  event 
happens  they  have  a  right  to  perform  the  act,  and  the  most  that 
can  be  urged  against  it  is,  that  if  it  be  exercised  before  the  event 
happens,  it  is  void.  And  this  is  true,  by  whomsoever  the  fact  i» 
to  be  ascertained. 
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Bat  we  do  not  believe  that  the  inquiry  into  the  affiurs  or  de* 
^ults  of  a  corporation,  with  a  view  to  continue  or  discontinue  it, 
is  a  judicial  act.  No  issue  is  formed.  No  decree  or  judgment 
is  passed.  No  forfeiture  is  adjudged.  No  fine  or  punishment 
is  imposed.  But  an  inquiry  is  had  in  such  form  as  is  deemed 
most  wise  and  expedient,  with  a  view  to  ascertain  facts  upon 
which  to  exert  legislative  power;  or  to  learn  whether  a  contin- 
gency has  happened  upon  which  legislative  action  is  required. 
This  is  the  constant  and  necessary  course  of  proceeding,  not 
only  in  relation  to  private  and  special  acts,  but  also  to  many 
public  acts.  In  granting  new  charters,  or  enlarging,  modifying,, 
or  renewing  old  ones,  and  in  a  large  portion  of  ordinary  l^;is^ 
lation,  it  is  the  duty  of  the  legislature  to  inqidre  and  ascertain, 
whether  existing  &ct8  render  tiieir  action  expedient  or  necessary. 
These  proceedings,  though  they  bear  some  resemblance  to,  and 
have  in  -view  the  same  general  object,  the  ascertainment  of  truths 
yet  in  no  proper  sense  can  they  be  called  judicial  acts. 

It  is  indispensable  that  this  inquiry  should,  in  the  first  in- 
stance, be  made  by  the  legislature.  No  other  body  can  do  it 
for  them.  They  have  restricted  themselves  from  exercising  the 
power  of  repeal,  until  a  certain  event  happens.  This  they  must 
necessarily  ascertain  before  they  can  properly  exercise  the  power. 
Their  decision  must,  prima  faciey  be  presumed  to  be  right. 
Whether  it  be  conclusive  or  not,  is  a  question  which  it  is  not 
necessary  now  to  determine. 

From  a  careful  examination  of  the  whole  subject,  my  own. 
opinion  is,  that  the  true  construction  of  the  twenty-third  section 
is  this.  The  legislature  reserve  to  themselves  the  right  to  amend,, 
alter,  and  repeal,  at  their  pleasure,  all  acts  of  incorporation, 
passed  after  1831,  provided  that  they  will  not  repeal  any  such 
act,  granted  for  a  term  of  years,  without  ascertaining  to  theiv 
satisfaction  that  the  corporation  has  violated  its  charter  or  com- 
mitted some  other  default.  This  restriction  is  imposed  upon 
the  legislative  will,  and  the  corporators  confide  in  the  wisdom 
and  justice  of  the  legislature  not  to  exercise  the  power  unless 
the  facts  clearly  authorize  and  require  them  to  do  it.  This  is 
not  an  imreasonable  confidence.  It  is  to  be  recollected,  that 
this  restriction  applies  only  to  a  total  repeal,  and  not  to  an 
alteration  or  amendment,  which  they  may  exercise  at  pleasure 
in  limited  as  well  as  unlimited  corporations.  Now  if  corporators 
are  willing  to  accept  charters  with  an  unlimited  power  to  amend 
or  alter,  why  should  they  hesitate  to  accept  them  with  this 
guarded  and  restricted  power  to  repeal?    In  whatever  lights 
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therefore,  I  yiew  the  subject,  I  am  satisfied  that  the  legislature 
had  the  power  to  repeal  the  Chelsea  bank  charter,  and  that  their 
aoft  of  April  19, 1837,  was  valid  and  effectual  to  repeal  the  act  by 
which  the  bank  was  established. 

We  are  next  to  inquire  what  consequences  ensued  upon  this 
repeal  of  the  charter.  By  the  revised  statutes,  c.  44,  sec.  7,  itis  pro- 
vided that  all  corporations,  whose  charters  shall  expire  or  be  an- 
nulled by  forfeiture  or  otherwise',  shall  be  continued  bodies  corpo- 
rate, for  certain  purposes  therein  mentioned.  The  object  of  this 
section  is  to  authorize  them  to  collect  their  dues,  to  dispose  of 
their  property,  to  pay  their  debts,  and  to  distribute  their  capital 
stock;  but  not  to  transact  any  business  other  than  what  is  nec- 
essary to  settle  and  close  their  concerns.  It  is  argued  for  the 
defendants,  that  the  stockholders  are  entitled  to  three  years 
after  the  repeal,  to  close  the  afGeurs  of  the  bank,  before  they  are 
liable  for  the  bills  which  the  corporation  has  refused  to  pay. 
The  provision  in  the  thiriy-first  section  is,  that  those  who  are 
stockholders  when  the  charter  expires,  shall  be  liable.  If  the 
charter  could  not  be  said  to  expire  till  three  years  after  its  re- 
peal, it  would  furnish  the  stockholders  of  an  insolvent  bank 
with  ample  opportunity  to  dispose  of  their  stock  to  individuals 
wholly  unable  to  redeem  the  bills,  and  thus  avoid  their  respon- 
sibility and  render  this  important  safeguard  for  the  public  nuga- 
tory. The  bills  outstanding  at  the  time  of  the  dissolution,  are 
to  be  paid;  and  the  amount  is  to  be  apportioned  among  the 
stockholders  according  to  the  amount  of  stock  held  by  each  at 
the  time  of  the  dissolution. 

When  the  charter  is  repealed,  it  has  ceased  to  have  force  as  a 
charter.  It  has  expired.  This  is  its  dissolution.  The  corpo- 
ration derives  no  power  from  it.  It  can  not  carry  on  business. 
It  exists  by  virtue  of  the  seventh  section,  and  that  gives  it  force 
only  for  certain,  definite,  specific,  and  limited  purposes.  This 
qualified  prolongation  of  the  existence  of  the  corporate  body,  is 
in  the  nature  of  an  administration  of  its  estate.  All  rights 
under  the  defunct  corporation  were  fixed  at  its  dissolution. 
But  it  has  a  nominal  existence  for  the  purpose  of  closing  its 
concerns  in  the  most  convenient  manner,  and  especially 
of  compelling  it  to  execute  its  contracts  and  discharge  its  obli- 
gations and  liabilities:  Foster  et  al.  v.  Ussex  Bank,  16  Mass.  245. 

The  result  to  which  our  investigation  has  brought  us  is,  that 
the  repealing  act  is  constitutional  and  valid;  that  l^  force  of  it 
the  charter  of  the  Chelsea  bank  expired  and  was  dissolved  on 
the  nineteenth  of  April,  1837,  within  the  meaning  of  the  thirty- 
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first  section  before  cited,  and  the  billholders  and  other  creditors 
of  the  bank,  from  that  time  became  entitled  to  all  the  remedies 
against  the  officers  and  stockholders,  provided  in  the  thirty-sixth 
chapter  of  the  revised  statutes. 

Chabter  of  Inoorpokatiok  is  a  Ck>NTBACT,  and  an  act  of  the  legiBlatnie 
impairing  its  obligation  ia  void:  RegenU  v.  WtUkafM^  31  Am.  Dec  72,  in  the 
note  to  which  the  cases  in  this  series  upon  this  subject  are  cited.  The  principal 
case  is  cited  in  Durfet  v.  Old  Colony  and  Fall  Biver  R.  R.  Co. ,  5  Allen,  246,  to  the 
point  that  by  accepting  its  charter  the  corporation  directly  agrees  to  adopt  a 
provision  reserving  to  the  legislature  the  right  to  amend,  alter,  or  repeal  the 
act  of  incorporaticoi,  as  a  constituent  part  of  their  contract.  This  power  of 
repeal  under  the  statute  of  Massachusetts  relative  to  incorporations,  is  limited 
to  cases  in  which  there  is  either  a  violation  of  its  charter  by  the  corporation, 
or  some  act  of  default:  Commonw^aUh  v.  Ea^ex  Co.,  13  Gray,  253,  approving 
the  principal  case. 


Jagksok  et  All.  u  The  Massaouusetib  Mutual 
Fire  Insurance  Company. 

[33  Picmnro.  ilB.] 

iHBimAifcx  BY  MoBTOAOOR  AND  MoBTOAOEE  SEVERALLY,  may  be  effected  with- 
out the  insnrance  of  either  impairing  that  of  the  other. 

ImrAUD  Insdrancx  can  not  Operate  to  Annul  Prior  Policy  of  insurance 
which  stipulates  that  if  the  assured  shall  have  made,  or  shall  hereafter 
make  any  other  insurance  '*  upon  said  property,  this  policy  shall  be  null 
and'  void.**  Such  a  policy  is  not  avoided  by  taking  out  a  second  policy 
having  the  same  condition;  for,  by  the  condition,  the  second  policy^ 
never  becomes  operative  and  does  not  amount  to  *'  an  insurance.** 

A  Provision  in  a  Policy  Avoiding  it  in  the  Case  of  '*  Alienation  by  sal» 
or  otherwise,"  does  not  apply  to  a  conveyance  by  way  of  mortgage,  while- 
the  mortgagor  remains  in  possession,  and  there  has  been  no  entiy  for  fore- 
closure. 

AssuHPsrr  on  two  policies  of  insurance.  The  defendants 
claimed  that  the  policies  had  become  void  before  the  loss  oc- 
curred, by  reason  of  a  reinsurance,  and  also  of  a  conveyance  by 
way  of  mortgage.  The  conditions  of  the  policy  and  the  rule^ 
of  the  company,  so  far  as  material  to  this  action,  are  stated  in 
the  opinion.  The  second  insurance  was  payable  to  the  mort- 
gagees. 

Hubbard^  BarikU,  and  Alioood,  for  the  plaintifiEs. 

C.  P.  and  B.  R.  CurliSy  for  the  defendants. 

By  Court,  Dextey,  J.  This  is  an  action  upon  two  policies  of 
insurance,  made  by  the  defendants,  whereby  they  assured  to  tha 
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plain  Hfffl  certain  buildings  against  loss  or  damage  by  fire.  The 
execution  of  the  polices  and  the  loss  of  the  property  by  fire,  axe 
admitted;  but  the  defendants  insist,  that  the  plaintiffs  have  for- 
feited their  right  to  enforce  the  payment  of  the  policies,  by 
feason  of  their  violation  of  the  terms  and  conditions  annexed  to 
lihem:  1.  Because  subsequently  to  the  making  of  the  policies  by 
the  defendants,  the  plaintiffs  caused  the  same  property  to  be  in- 
sured at  another  office.  2.  Because  of  the  alleged  alienation  of 
the  property  by  the  plaintiffs,  after  the  making  of  the  policies, 
4Uid  before  the  loss  occurred. 

The  first  question  arises  upon  that  article  in  the  poli- 
tnes  made  by  the  defendants,  which  provides  that  the  policy 
shaU  be  taken  subject  to  the  conditions  and  limitations  ex- 
pressed in  the  rules  of  the  company,  one  of  which  is  of  the  fol- 
lowing purport:  **  When  a  subsequent  insurance  shaU  be  n^e 
by  another  company,  or  by  any  i>erson,  on  property  insured  in 
this  office,  without  the  consent  of  the  president  in  writing,  and 
according  to  the  terms  in  such  consent  expressed,  it  shaU  ipso 
facto  annul  the  policy." 

A  policy  of  insurance  was  subsequently  obtained  at  the  Na- 
tional insurance  office  upon  the  same  property,  in  the  names  of 
-certain  mortgagees  holding  under  a  mortgage  from  the  plaint- 
iffs, which  mortgage  was  executed  at  a  period  subsequent  to  the 
policy  made  by  the  defendants.  The  policy  obtained  at  the  Na- 
tional insurance  office  was  for  the  term  of  one  year,  and  was  for 
^several  successive  years  renewed  from  time  to  time  to  a  period 
later  than  that  of  the  loss  of  the  premises  by  fire,  and  it  is  this 
policy  which  it  is  contended  has  vacated  those  made  by  the  de- 
fendants. That  both  mortgagor  and  mortgagee  may  severally 
insure  their  respective  interests,  is  well  established,  nor  can  it 
be  maintained  that  a  subsequent  policy  effected  by  a  mortgagee 
upon  his  separate  interest,  is  a  violation  of  the  condition  in  a 
previous  policy  of  the  mortgagor,  such  as  is  stated  in  the  rules 
•annexed  to  the  policy  made  by  the  defendants:  Trojd/er^^  In- 
durance  Co.  v.  Roberts,  9  Wend.  404. 

But  it  is  insisted  in  the  present  case  that  the  facts  show  that 
a  double  insurance  has  been  effected  at  the  instance  and  for  the 
benefit  of  the  plaintiffs.  The  several  insurances  at  the  National 
office,  it  is  said,  although  taken  in  the  names  of  the  mortgagees, 
were  taken  in  pursuance  of  a  stipulation  of  the  parties  contained 
in  the  mortgage  deed,  and  upon  the  understanding  and  with  the 
object  of  placing  the  avails  of  those  policies  in  the  hands  of  the 
anortgagees,  for  the  direct  benefit  of  the  mortgagors,  and  in  cas^ 


Digitized  by 


Google 


Nov.  1839.]  Jackson  v.  Mass.  Mutual  Fire  Ins.  Co.        71 

of  payment  of  those  policies  to  the  mortgagees,  the  result  will  be 
iantmnoimt  to  a  payment  of  the  same  amount  by  the  plaintiffs  to 
their  mortgagees.  Whether  this  is  the  proper  view  of  the  situa- 
idon  of  these  parties  in  reference  to  the  policy  at  the  National 
insurance  office,  and  whether  such  would  be  the  effect,  had  that 
policy  been  effected  under  the  circumstances  supposed,  it  is  im- 
necessaiy  for  ua  to  decide,  as  we  think  that  in  no  view  of  the 
<»8e  can  the  objection  of  a  double  insurance  having  been  effected 
«yail  the  defendants. 

In  the  conditions  and  limitations  annexed  to  the  policies  ob- 
lained  of  the  National  insurance  company,  it  is  provided,  **  if 
they  shall  have  made,  or  shall  hereafter  make,  any  other  insur- 
ance upon  said  property,  without  the  knowledge  and  consent  of 
said  company,  the  policy  shall  be  null  and  void."  If  the  insur- 
ance at  the  National  office  was  in  truth  an  insurance  for  the 
plaintiffs,  then  by  the  condition  of  that  policy,  as  just  recited, 
that  insurance  was  wholly  void  and  inoperative,  and  being  so, 
-can  not  be  set  up  by  the  defendants  as  evidence  of  the  plaintiffs 
having  procured  a  second  insiuance.  An  insurance  that  shall 
operate  to  avoid  the  policy  of  the  defendants,  as  a  violation  of  the 
ienth  article  of  their  rules,  must  be  a  valid  and  legal  policy,  and 
effectual  and  binding  upon  the  assurers. 

Assuming  the  second  policy  to  have  been  made  for  the  direct 
benefit  of  the  plaintiffs,  it  was  wholly  nugatory  and  of  no  effect; 
and  can  not  for  this  reason  be  now  set  up  to  defeat  the  policy 
made  by  the  defendants.  On  the  other  hand,  if  the  policy  made 
at  the  National  insurance  office  is  to  be  considered  as  made  at 
the  instance  and  for  the  sole  benefit  of  the  mortgagees,  then 
upon  general  principles  it  was  a  policy  effected  for  otiier  inter- 
ests, and  is  no  violation  of  the  condition  stipulated  on  the  part 
of  the  plaintiffs,  that  they  would  not  procure  any  other  insur- 
ance; so  that,  in  either  aspect  of  the  case,  this  ground  of  defense 
must  fail.  The  view  of  the  case  now  taken  does  not  render 
nugatory  and  wholly  ineffectual  the  rule  restricting  the  party  as- 
sured from  making  a  second  insurance.  It  will  apply  in  its  full 
force  in  all  cases  where  a  party  procures  a  second  insurance  at 
an  office,  whose  rules  allow  such  double  insurance.  Such  second 
insurance  would  annul  the  previous  policy. 

The  second  objection  taken  by  the  defendants,  arises  upon  the 
-eleventh  rule  of  the  Mutual  insurance  company,  which  is  in 
these  words:  "  When  any  mansion  house  or  other  building  shall 
bo  alienated  by  sale  or  otherwise,  the  policy  shall  thcroui)ou  be 
-fjMo/acto  void;  but  the  grantee  or  alienee,  having  the  i>olicy  as- 
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Bigned  to  him  by  the  insured,  may,  upon  application  to  the  sec- 
retary, within  thirty  days,  with  the  consent  of  the  president,, 
have  his  policy  renewed  upon  becoming  responsible  for  the  pay- 
ment of  his  proportion  of  the  conditional  funds/'  Was  thi& 
conveyance  by  the  plaintiffs  to  Minot  and  Faulkner,  by  way  of 
mortgage  to  secure  the  payment  of  five  thousand  dollars,  an 
alienation,  in  the  true  intent  and  meaning  of  this  article  in  the- 
rules  of  the  Mutual  insurance  company  ?  The  defendants  con- 
tend that  the  term  alienation  is  here  used  in  its  broadest  sense,, 
and  as  embracing  the  case  of  a  conveyance  by  mortgage  as  well 
as  that  of  an  absolute  transfer  of  the  whole  interest.  It  seem& 
to  us  that  this  is  an  erroneous  view  of  the  question,  and  the  im- 
probability of  such  having  been  the  purpose  of  that  rule  is  much 
strengthened  from  the  consideration  of  the  frequency  of  this 
mode  of  transfer,  and  the  numerous  cases  of  liens  of  this  char- 
acter created  for  temporary  purposes  and  to  an  amount  very 
small  in  comparison  with  the  value  of  the  property  mortgaged. 
As  has  been  before  remarked,  in  the  ordinary  course  of  insur- 
ance, the  interests  of  both  mortgagor  and  mortgagee  are  distinct 
subjects  of  insurance,  and  each  may  well  insure  his  interest  in 
the  property.  A  transfer  by  the  insured  by  way  of  mortgage 
may  create  a  new  insurable  interest  in  another,  but  this  does- 
not,  under  the  general  rules  of  insurance,  divest  the  mortgagor 
of  such  an  estate  as  is  requisite  to  sustain  his  previous  insurance, 
and  the  court  are  of  opinion  that  this  principle  was  not  intended 
to  be  changed  by  the  rule  attached  to  the  policies  made  by  the 
defendants,  and  that  a  policy  effected  while  the  whole  interest  is 
in  the  insured,  is  not  vacated  by  a  conveyance  in  mortgage.  It 
is  however  restricted  to  the  case  of  a  mortgagor  still  remaining 
in  possession,  and  where  there  has  been  no  entry  for  foreclosure. 
This  limitation  is  necessary  to  give  effect  to  the  twentieth  rule 
of  the  Mutual  insurance  company,  providing  ''that  when  any 
estate  mortgaged  shall  be  taken  possession  of  by  the  mortgagee 
for  breach  of  the  condition  expressed  in  the  mortgage  deed  or 
in  any  bond  of  defeasance,  the  policy  shall  thereupon  be  abso- 
lutely void,  unless  the  policy  shall  be  transferred  to  the  mort- 
gagee with  the  consent  of  the  president."  The  rule  last  cited 
also  strengthens  in  some  degree  our  construction  upon  the  gen- 
eral question  we  have  been  considering,  as  it  assumes  that  the 
interest  of  a  mortgagee  is  an  insurable  interest  within  the  rulea 
of  the  company.  It  would  be  quite  conclusive,  but  for  the  rea- 
son that  this  provision  may  have  effect  if  it  be  limited  to  case& 
of  mortgages  existing  before  the  issuing  the  policy,  and  be  held 
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applicable  solely  to  such.  We  think  however  that  it  may  be 
well  applied  to  cases  of  mortgages  made  after  as  well  as  before 
the  making  of  the  policy,  and  tiiat  upon  a  proper  construction 
of  the  eleventh  rule  of  the  Mutual  insurance  company,  a  con- 
veyance by  mortgage  does  not  defeat  a  previous  policy  made  in 
favor  of  the  mortgagor  while  the  entire  estate  remained  in  him. 

The  eleventh  rule  may,  as  resx>ects  the  owner  in  fee  who  has 
taken  a  policy  of  insurance,  }>erhaps  be  considered  as  merely 
declaratory  of  the  common  law  principle,  that  when  all  interest 
in  the  premises  insured  ceases,  the  policy  becomes  ineffectual 
and  inoperative,  and  also  as  having  been  more  particularly 
framed  for  the  purpose  of  providing  a  mode  by  which  the  in- 
surance made  in  favor  of  the  original  owner  may  be  made  to 
inure  to  the  benefit  of  the  purchaser,  without  the  payment  of 
any  further  premium,  and  to  the  amoimt  of  that  premium  it  is  a 
beneficial  provision  to  the  insured,  as  he  may  value  his  estate  at 
so  much  advance,  as  this  premium  amoimts  to. 

Judgment  for  the  plaintiffs. 

Double  Inbub^noe,  what  CoNSTiruTES:  ^tna  Fire  Ins,  Co.  ▼.  Tyler,  30 
Am.  Dec  90,  in  the  note  to  which  the'cases  referring  to  this  subject  will  be 
foond.  An  insnrance  that  shall  operate  to  avoid  a  policy  as  being  **  another 
insurance,"  so  as  to  violate  the  condition  against  such  insnrance,  contained 
in  the  policy,  must  be  a  valid  and  legal  policy,  and  binding  upon  the  assurers. 
A  second  policy,  taken  out  for  the  direct  benefit  of  the  person  to  whom  a 
prior  policy  has  been  issued,  is  wholly  nugatory,  if  it  contain  a  like  condition. 
It  can  not  therefore  be  set  up  to  defeat  a  recovery  upon  the  first  policy.  The 
doctrine  of  the  principal  case  is  approved  in  Clark  v.  New  England  Ins.  Co,, 
6  Cnsh.  360;  Barrett  v.  Union  Mutual  Ins,  Co,,  7  Id.  179;  Kimball  v.  Howard 
Ins,  Co,,  S  Gray,  36;  Hardy  v.  UnUm  Ins,  Co,,  4  Allen,  221;  Thomas  v. 
Bwlders*  F%re  Ins,  Co,,  119  Idias.  122;  execution  of  a  mortgage  is  not  ^ch  an 
alienation  as  will  vitiate  a  policy  containing  a  condition  avoiding  it  in  case  of 
"aUenation**  by  the  assured:  Edmcmds  v.  Mutual  Sctfety  Ins,  Co,,  1  Allen, 
311;  JKee  v.  Towen,  1  Gray,  429,  in  both  of  which  the  principal  case  is  relied 
npoo. 
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Orne  v.  Sullivan. 

[8  HOWABD,  161.] 

Abbitratobs  to  Appraise  Improyements.— Where  two  paitiet  enter  into 
an  agreement  by  which  one  is  to  erecb  improvements  on  the  lands  of  the 
other,  the  value  thereof  to  be  estimated  by  two  disinterested  persons, 
one  party  can  not  defeat  the  right  to  an  appraisement  by  refusing  to  ap- 
point an  arbitrator,  and  a  refusal  or  failure  to  appoint  gives  the  other 
party  an  undisputed  right  to  have  the  valuation  made. 

When  no  Mode  of  Appointment  is  Agreed  upon  in  such  a  case,  the  court 
infers  the  intention  to  be  that  each  party  is  to  appoint  one  arbitrator. 

What  Refusal  Sufficient  to  Give  other  Party  Right  of  Appointmxnt. 
Where  one  party  requests  the  other  to  appoint  an  appraiser,  and  the 
latter  appoints  a  man  to  survey  the  land,  but  instructs  him  not  to  ap- 
praise, as  he  had  fixed  rules  for  valuing  improvements,  this  would  bo 
a  sufficient  refusal  to  justify  the  first  party  in  having  the  appraisement 
made. 

Appeal  from  the  circuit  coiirt  of  Pontotoc  couniy .  The  opimon 
states  the  case. 

Gholson,  for  the  appellant. 

MxUer,  corUra. 

Bj  Court,  Sharkey,  C.  J.  Sullivan  brought  this  action  on 
a  special  contract  entered  into  between  himself  and  Orne, 
concerning  improvements  to  be  made  on  a  tract  of  land  which 
belonged  to  Orne.  That  portion  of  the  agreement  which  it  is 
necessary  to  consider  in  order  to  settle  the  question  made  for 
adjudication,  is  in  these  words  t  ''And  if  the  said  Sullivan  shall 
not  think  proper  to  buy  said  lands  at  such  price  as  they  may  fix 
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iheieon,  then,  and  in  that  case,  the  said  Om^  agrees  to  pay  him, 
the  said  Solliyan,  so  much  for  the  improvements  that  he  may 
make  on  said  two  sections  of  land,  as  two  disinterested  persons 
may  value  said  improvements  to  be  worth."  As  there  was  a  de- 
murrer to  the  evidence,  it  will  be  necessaiy  to  collect  the  sub- 
stance of  what  was  proved,  and  then  make  an  application  of  the 
law  of  the  contract.  Watts,  the  agent  of  Sullivan,  stated  that 
improvements  had  been  made  on  the  land;  that  he  called  on 
Orne  at  the  request  of  Sullivan,  and  stated  to  him  that  he  wished 
to  settle  the  matter.  Orne  stated  to  him  that  he  had  selected 
Pinson,  on  his  part,  to  survey  the  land,  and  the  witness  replied 
that  he  selected  Hodges.  Orne  then  said  that  all  they  (Pin- 
son  and  Hodges)  would  have  to  do  would  be  to  survey  the 
lands;  that  they  (meaning  himself  and  others)  have  fixed  rules 
for  valuing  improvements.  That  after  a  valuation  had  been 
made  by  Pinson  and  Hodges,  he  called  on  Orne  with  it,  who  ob- 
jected to  pay,  and  stated  that  he  had  only  authorized  Pinson  to 
survey  the  land,  and  not  to  estimate  the  value.  Pinson  was 
then  introduced,  and  proved  that  he  was  notified  by  Watts  of 
his  appointment  to  value  the  improvements.  Witness  and 
Hodges  appointed  a  day  to  attend  to  it,  and  when  they 
were  about  doing  so  the  witness  called  on  Orne  to  know  whether 
he  would  go;  he  replied  that  it  was  not  worth  while,  that  all 
they  had  to  do  was  to  survey  the  land.  Witness  returned  to 
Watts,  and  informed  him  what  Orne  said,  and  was  answered 
that  they  had  an  agreement,  which  they  examined,  and  concluded 
it  was  their  duty  to  value  the  improvement,  and  he  again  in- 
formed Orne  of  their  determination,  who  again  stated  that  they 
were  only  to  measure  the  land,  and  that  they  had  a  rule  by  which 
-to  pay  for  the  improvements,  and  again  said  that  it  was  not  worth 
his  while  to  go.  The  witness  and  Hodges  then  went  and  valued 
the  improvements. 

We  must  first  give  a  fair  interpretation  of  the  contract,  and 
flee  what  was  to  be  done  by  each  parfy  before  the  other  could  be 
bound.  The  agreement  was  to  pay  so  much  as  two  disinterested 
persons  should  say  the  improvements  were  worth.  It  was  there- 
fore a  matter  wholly  immaterial  whether  Orne  had  rules  for  fix- 
i  Jig  the  value  or  not.  It  was  not  the  contract  that  his  rules 
lihould  govern.  How  were  these  disinterested  persons  to  be 
flshosen?  No  mode  was  agreed  on,  and  it  must,  therefore,  have 
been  the  intention  that  one  should  be  chosen  by  each  party,  but 
4>me  could  not  defeat  the  contract  by  failing  or  refusing  to 
«hoose;  and  if  he  so  failed,  or  refused  on  request  for  that  pur- 
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pose,  then  Sullivan's  power  to  have  the  valuation  made  must  b» 
undisputed.  A  different  construction  would  place  it  in  the^ 
power  of  Orne  to  defeat  the  right  to  recover,  by  refusing  or  fail- 
ing to  select  an  arbitrator.  We  have  only  to  determine,  there- 
fore, whether  he  so  far  failed  or  refused,  as  to  justify  Sullivan  in 
having  the  appraisement  made.  No  positive  refusal  is  shown, 
but  still  it  may  be  implied  from  his  acts.  He  was  called  on  by^ 
the  agent  of  Sullivan,  for  the  purpose  of  appointing  an  appraiser; 
he  promptly  answered  that  he  had  selected  Pinson  to  survey  the^ 
land.  This  remark  was  well  calculated  to  mislead  the  agent  of 
Sullivan,  because  surveying  the  land  was  no  part  of  the  con- 
tract. It  might,  as  a  preliminary  step,  have  been  necessaiy  in 
order  to  the  correct  ascertainment  of  the  value  of  the  improve- 
ments, but  it  was  his  duty  to  have  stated  the  object  of  the  sur- 
vey, and  if  intended  merely  as  a  preliminary  measure,  it  waa 
also  his  duty  to  have  selected  an  appraiser.  His  reason  for  not 
doing  so,  is  fully  disclosed  by  the  subsequent  testimony.  When 
called  on  by  Pinson  to  accompany  the  appraisers,  he  stated  thai 
it  was  unnecessaiy,  as  they  had  but  to  survey  the  land,  and  that 
he  then  had  rules,  by  which  the  improvement  was  to  be  valued. 
From  this  it  is  obvious,  that  he  intended  to  value  the  improve- 
ment according  to  his  own  rules,  and  not  to  have  it  done  ac- 
cording to  the  contract.  His  rules,  however,  could  in  no  re- 
s}>ect  govern  in  the  valuation,  nor  could  the  existence  of  such 
rules  ^ord  any  excuse  for  his  failure  to  comply  with  the  contract. 
He  had  notice  that  the  improvements  would  be  appraised,  and 
was  again  called  on  to  accompany  the  appraisers,  and  again 
stated  that  he  would  not  go,  as  they  would  have  nothing  to  do 
but  to  survey  the  land.  He  then  made  no  objection  to  the  ap- 
praisers, but  his  opposition  to  any  appraisement  was  again 
manifested,  by  his  declaration  that  the  appraisement  was  to  be 
made  according  to  the  rules  which  he  had  for  that  purpose. 
This  conduct  was  certainly  tantamount  to  an  express  refusal  to 
have  the  land  valued,  and  is  irreconcilable  with  an  intention  to 
comply  with  the  terms  of  the  contract.  He  was  not  only  re- 
quested to  make  an  appointment  of  an  appraiser,  but  was  actually 
advised  that  they  would  appraise  the  land.  If  he  thought  Pinson 
an  unsuitable  }>erson  for  that  purpose,  he  had  an  ample  oppor- 
tunity to  select  another,  and  why  did  he  not  do  so  ?  The  reason 
is  manifest:  he  did  not  intend  to  have  the  improvements  valued 
in  any  other  way  than  according  to  his  own  rules.  The  same 
object  was  again  manifested,  when  he  was  informed  of  the  ap- 
praisement.    He  then  stated  that  it  was  too  high,  and  that  he 
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had  rules  by  which  to  regulate  the  appraisement.  His  reply  to 
Pinson,  when  informed  that  they  had  examined  the  contract, 
and  thought  it  their  duty  to  appraise  the  improvement,  was 
•equivalent  to  a  direct  refusal.  The  rules  which  he  pretended  to 
insist  on  can  afford  him  no  shield  against  the  force  of  his  con- 
tract, but  this  was  evidently  his  pretext  for  the  failure.  No  in- 
timation was  ever  given,  that  he  intended  to  appoint  an  appraiser, 
and  the  whole  course  of  his  conduct  shows  that  he  did  not;  his 
object  being  to  settle  the  value  on  his  own  terms.  As  the  party 
on  whom  the  obligation  of  the  contract  rested,  everything  is  to 
be  taken  most  strongly  against  him,  but  even  on  a  fair  interpre- 
tation, his  acts  amounted  to  a  refusal  to  appoint  an  appraiser, 
And  justified  Sullivan  in  having  the  value  fixed  according  to  the 
<;ontiact;  and  having  done  all  that  he  could,  the  justice  of  the 
<»se  is  manifestly  with  him,  and  for  these  reasons  the 
judgment  must  be  affirmed. 

Who  mat  Submit  to  Arbitbation:  See  Hutchings  v.  Johnson,  30  Am. 
Dec.  022,  and  note  026.        • 

AwABi)s,  WHEN  Set  aside:  See  note  to  DodUtUe  v.  McUoom,  31  Am.  Dec. 
<73. 


Bennett  v.  McGaughy. 

[3  HOWABD,  192.1 

To  Tban^vxb  a  Note  Payable  to  Two,  it  must  be  indorsed  by  both  payees. 

AVEBMBIfT  IkSOVFICIENT  TO  MAINTAIN  TiTLB  OF  ASSIGNEE,  WHEN. — ^An  aTer- 

ment  that  one  ot  the  payees  had  released  his  interest  in  the  note  to  the 
other  ia  not  a  sufficient  allegation  to  sustain  a  snit  by  the  assignee  of  the 
latter  against  the  maker. 

Ebbob  to  the  drcuit  court  of  Leak  county.  Debt  upon  a 
sealed  note,  executed  by  Bennett  and  payable  to  Allensworth 
■and  Ewing.  The  declaration  avers  a  release  by  Ewing  to  Allens- 
worth and  assignment  by  indorsement  by  the  latter  to  McGhiughy. 
The  plaintiff  in  error  demurred  on  the  ground  of  an  insufficient 
■allegation  of  title  in  McGaughy.  The  court  overruled  the  de- 
murrer and  the  defendants  appealed. 

Yerger,  for  the  plaintiffs  in  error. 

Hughes,  contra. 

By  Court,  Tbotteb,  J.  It  is  well  settled,  that  where  a  note 
or  bill  is  payable  to  two,  it  must  be  indorsed  by  both,  in  order 
io  transfer  the  entire  interest  in  it  to  the  indorsee:  Chit,  on 
Bills,  67,  226.    But  it  is  urged,  that  the  authority  of  Aliens- 
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worth  to  assign,  by  his  sole  indorsement,  the  whole  interest  in 
the  note  in  this  case,  is  stated  and  shown  by  the  release  of 
Ewing's  interest.  The  averment  is  not,  however,  sufficient  for 
this  purpose.  It  is  a  well-established  rule  in  pleading,  that  all 
persons  who  are  ostensibly  interested,  must  join  in  the  action, 
and  any  private,  arrangement  amongst  themselves,  will  not  be 
noticed.  Could  Allensworth  have  maintained  an  action  on  this 
note  in  his  ow^  name,  on  the  averment  in  the  declaration  of  the 
release  by  Ewing?  It  is  believed  he  could  not.  If  so,  hi» 
assignee  can  not.  The  case  of  Burdick  v.  Oreen,  15  Johns.  249, 
is  a  direct  authority  in  support  of  these  views.  That  was  an 
action  on  a  promissory  note,  which  was  made  payable  to  the 
plaintiff,  who  indorsed  it  to  one  Eetchum,  and  the  declaration 
averred,  that  Ketchum  afterwards,  by  his  instrument  in  writing, 
under  his  hand,  assigned  the  said  note  to  the  plaintiff,  by  which, 
the  indorsement  to  Ketchum  became  canceled,  and  the  plaintiff 
restored  to  all  his  rights,  as  though  the  indorsement  had  not 
been  made.  Upon  demurrer,  the  court  held,  that  this  averment 
was  not  sufficient  to  divest  Ketchum  ot  the  legal  title.  That  - 
the  indorsement  should  have  been  canceled. 

Let  the  judgment  of  the  court  below  be  reversed,*  and  the 
cause  remanded,  with  leave  to  the  plaintiff  to  amend  his  plead* 
ings. 


Dickson  v.  Pabkeb. 

[8  HOWABD,  219.] 

Defective  Ikclosure. — Where  a  party  neglects  to  keep  a  sufficient  mdosnie^ 
under  the  act  of  1822,  he  has  no  aathority  to  take  the  redress  into  hi* 
own  hands  for  any  injury  he  may  have  sustained  in  oonseqnence  of  saeb 
insufficiency. 

Right  to  Distrain  Cattle  Damage  Feasant  does  not  exist  unless  the  owner 
of  the  cattle  would  be  liable  to  an  action. 

Trespass  is  the  Proper  Eemedt  whero  there  is  no  right  to  distrain,  and  th# 
seizure  is  illegal. 

Abuse  of  Legal  Authoritt  or  License  by  one 'who  at  first  acted  with  prcK 
priety  under  it,  makes  him  a  trespasser  ab  initio. 

Liability  for  Distraining,  when  Exists.— Where  a  mule  got  into  the  de- 
fendant's grounds,  in  consequence  of  the  insufficiency  of  his  fence,  and  wa» 
destroyed  by  his  act,  he  is  liable  to  the  owner  for  its  yalue. 

Measure  of  Damages  in  such  a  Case  is  regulated  by  the  jury. 

Error  to  the  circuit  court  of  Leak  county.  Trespass  to  re- 
cover value  of  a  mule.  From  the  bill  of  exceptions  it  appears 
that  the  mule  had  broken  into  the  defendant's  close;  that  he  had 
seized  and  tied  it,  and  that  it  was  strangled  in  its  efforts  to 
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escape.  Verdict  for  plaintiff.  The  defendant  moved  for  a  new 
trial.  Motion  refused.  Exceptions  were  taken,  and  writ  of 
error  to  this  court. 

Hays  and  Yerger,  for  the  defendant  in  error. 

By  Court,  Tboiteb,  J.  The  principal  error  assigned  is,  the 
decision  of  the  judge  overruling  the  motion  for  a  new  trial,  on 
the  evidence  contained  in  the  record.  If  the  defendants'  fence 
had  been  a  lawful  inclosure,  according  to  the  provisions  of  the  act 
of  1822,  which  declares  what  shall  be  deemed  such,  there  could 
be  no  difficoliy  in  determining  this  question.  The  inclosure,. 
however,  was  not  a  sufficient  one  under  the  law,  and  the  defend* 
ant  had  no  authority  to  take  the  means  of  redress  into  his  own 
hands,  for  any  injury  he  may  have  sustained  in  consequence  of 
such  insufficiency.  And  yet  he.  seeks  to  justify  the  seizure  and 
detention  of  the  mule  in  this  case,  under  the  law  which  allows 
cattle,  doing  damage  on  another's  land,  to  be  distrained  by  the 
owner.  This  case  presents  none  of  the  features  of  a  regular 
distress.  It  is  vezy  true  that  where  cattle  are  found  upon  land 
doing  an  injury,  the  owner,  under  certain  restrictions,  is  allowed 
to  seize  and  detain  them  as  a  pledge  or  security  for  the  pay- 
ment of  the  damages  he  has  sustained.  But  this,  as  a  means  of 
redress,  can  never  be  allowed  unless  in  cases  where  the  owner  of 
the  cattle  would  be  liable  to  an  action.  Could  the  plaintiff  have 
maintained  a  suit  on  the  &cts  disclosed  by  the  record  in  the 
present  case  ?  He  could  not.  How  then  can  he  justify  him- 
self under  the  law  of  distress?  It  has  been  insisted,  however, 
that,  be  this  as  it  may,  the  action  should  have  been  case  and  not 
trespass.  This  argument  is  rested  upon  the  assumption  that  the 
taking  of  the  mule  in  the  first  place  was  a  lawful  act.  But  if  there 
was  no  right  to  distrain,  then  the  seizure  was  illegal,  and  trespass 
is  the  proper  remedy :  Bac.  Abr. ,  tit.  Trespass,  B.  If,  however,  it 
had  been  a  case  in  which  the  right  contended  for  did  exist,  yet  if 
the  defendant  afterwards  abused  or  killed  the  animal,  he  would 
become  a  trespasser  db  initio.  For  it  is  a  well-settled  rule,  that 
whenever  a  person,  who  at  first  acted  with  propriety  under  an  au- 
thority or  license  given  him  by  law,  afterwards  abuses  that  author- 
ity, he  becomes  a  trespasser  db  initio :  Id.  ,tit.  Trespass.  And,  there- 
fore, says  the  same  authority,  if  J.  S. ,  who  has  distrained  a  beast 
damage  feasant,  afterwards  kill  it,  he  is  a  trespasser.  In  thi& 
case  it  is  clearly  shown  that  the  mule  got  into  the  defendant's 
grounds  in  consequence  of  the  insufficiency  of  his  fence,  and  if 
it  was  destroyed  by  his  act,  he  must  submit  to  pay  the  owner  ita 
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Talue.  The  third  section  of  the  act  of  1822,  provides,  that  if  any 
]>er8on  injured,  for  want  of  such  sufficient  fence  as  is  required 
hj  a  preceding  section,  shall  hurt,  wound,  lame,  kill,  or  destroy, 
etc.,  by  shooting,  hunting  with  dogs,  or  otherwise,  any  horses, 
mares,  mulesj  etc.,  he  shall  pay  and  satisfy  to  the  owner  of 
the  beast  so  hurt,  etc.,  double  damages.  This  statute  is  quite 
decisive  of  the  question  of  the  defendant's  liability,  and  the 
jury  should  have  found  a  verdict  for  the  plaintiff,  for  the  value 
of  the  mule,  as  ascertained  by  the  testimony.  What  the  value 
was,  it  was  their  peculiar  prerogative  to  decide.  Some  of  the 
witnesses  have  stated  that  it  was  worth  five  dollars;  others,  one 
hundred  dollars,  and  others  that  it  was  worth  nothing.  To  the 
jury  exclusively,  pertained  the  province  to  compare  and  weigh 
the  testimony,  and  pronounce  the  result.  They  have  done  so, 
and  we  are  not  inclined  to  disturb  their  verdict.  The  whole  case 
was  before  them  with  all  the  circumstances;  and  although  it 
would  appear  from  the  bill  of  exceptions  that  the  preponderance 
of  the  proof  was  in  favor  of  the  plaintiff,  yet  we  can  not,  for  that 
reason  alone,  award  a  new  trial.  It  is  not  our  business  to  weigh 
the  testimony.  It  is  sufficient  that  we  see,  upon  the  record^ 
proof  which  legally  conduced  to  the  verdict  which  was  rendered. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Necbssftt  of  Maintainino  Fence — ^Rioht  to  Distrain. — Atoommon  law 
tenant  of  a  close  was  not  bound  to  fence  against  an  adjoining  close  except  by 
prescription  or  agreement,  bot  each  proprietor  was  at  his  peril  to  keep  his 
•cattle  on  his  own  land:  HcUaday  v.  Marsh,  20  Am.  Deo.  678;  nor  was  any 
•one  bound  to  fence  against  cattle  on  the  highway,  the  reason  being  they  are 
not  rightfully  there:  MUU  v.  Stark,  17  Id.  444;  Staekpole  v.  Healy,  8  Id.  121. 
But  against  cattle  lawfully  grazing  on  oommon  land  pursuant  to  a  town 
-ordinance,  the  adjoining  owner  must  maintain  sufficient  fence  to  protect  his 
crops:  IJoUaday  v.  Marsh,  20  Id.  678.  At  common  law  cattle  doing  damage 
•on  land  inclosed  or  unindosed  might  be  distrained,  or  the  owner  was  liable 
in  trespass:  Id.  But  one  can  not  impound  neat  cattle  taken  damage  feasant 
in  his  inclosure  unless  the  fence  he  was  bound  to  repair  was  such  as  the  law 
required:  Moofiey  v.  Maynard,  18  Id.  6d9.  To  justiify  as  for  a  distress  dam- 
age feasant  the  defendant  must  show  actual  possession  of  the  land  trespassed 
upon:  Oraer  v.  StomiB,  18  Id.  543. 

Abuse  OF  Pbocess  IS  A  Trespass  AB  Initio:  See  Barrett  Y.  fF%lte,14Am.Deo. 
352,  and  note  365;  Barrett  v.  Lightfoot,  15  Id.  110.  In  Baumgard  y.  Mayor, 
29  Id.  437,  it  was  held  that  a  seizure  under  a  municipal  ordinance  becomes  a 
trespass  ab  initio,  if  there  has  been  a  failure  to  comply  with  the  subsequent 
proceedings  prescribed  by  the  ordinance.  Case  is  the  proper  remedy  for  acts 
done  in  abuse  of  process:  Pieraon  v.  Cfale,  30  Id.  487. 

Possession  Neoessart  to  Maintain  Trespass:  See  Or$er  y.  SiormSf  IS 
Am.  Dec.  543,  and  note  546. 
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Thompson  v.  Grand  Gulf  R  &  B.  Co. 

[8  HOWABD,  MO.] 
OOMFIMaATION  90B  PBOPSRTT  TaKSK  IK  THB  EXEBCISB  OF  THX  EiaHT  OF 

EicnnciiT  Domain,  must  be  secured  or  made,  and  a  statute  divesting  the 
owner's  title  and  turning  him  over  to  obtain  his  compensation  under  judg- 
ment rendered  for  his  damages,  violates  that  provision  of  the  bill  of  rights 
which  declares  that  "no  person's  property  shall  be  taken  or  applied  to 
pnblio  use  without  just  compensation  first  made  therefor." 

IM  GovsiKOiNG  Constitutions,  no  Wobi>  is  to  bs  Rejbctbd  or  disregarded 
which  may  have  a  material  bearing  on  the  rights  of  citizens,  and  such 
construction  should  be  given  as  will  beet  protect  private  rights. 

JuDOMKHT  IB  NOT  Ck)MFSNSATiON,  but  a  security  for  compensation  or  satLsfao- 
tion. 

Defect  m  Claxtsb  Psoyidino  Oompenbation  can  not  bb  KBMBWitT)  by  the 
oourf 8  giving  a  different  judgment  from  that  directed  by  the  legislature. 

Appeal  from  the  circuit  court  of  Claiborne  county.  The 
opinion  states  the  case.  There  was  a  motion  to  dismiss  in  this 
court  on  the  grounds  of  want  of  jurisdiction  and  of  proper  par- 
ties. On  this  pointy  Trotter,  J. ,  delivered  the  following  opinion : 
«  The  motion  to  dismiss  this  cause  for  want  of  jurisdiction  in 
this  court  must  be  overruled.  The  present  proceeding  was  au- 
iihorized  bj  the  act  of  1833,  and  the  supplemental  act  of  1836, 
to  incorporate  the  Grand  Gulf  Kailroad  and  Banking  company. 
The  plaintiff  in  error  ^as  properly  and  necessarily  a  party  to  the 
proceeding,  because  his  interests  were  involved  in  the  suit.  It 
was  therefore  a  controversy  between  the  defendants  in  error 
.and  the  plaintiff,  and  an  apx)eal  lies  in  all  such  cases  after  final 
judgment." 

Montgomery  and  Boyd^  for  the  appellants. 

Andenon^  for  the  appellee. 

By  Court,  Sbabeet,  C.  J.  The  present  controversy  arose  out 
of  an  application  by  the  appellees  to  the  circuit  court  of  Clai- 
borne county,  to  have  the  damages  assessed  to  the  appellee, 
which  he  might  sustain  by  running  the  railroad  through  his 
land.  The  proceeding  was  instituted  under  the  fourth  section 
of  the  charter,  which  authorizes  the  company  to  purchase  of  in- 
dividuals any  lands,  or  the  use  and  occupation  of  any  lands 
which  they  may  deem  necessary;  and  in  case  they  can  not  agree 
upon  the  terms  of  purchase,  with  the  owners  of  land,  they  may 
petition  the  circuit  court  of  Claiborne  coimiy  to  impanel  a  jury 
of  twelve  freeholders,  who  shall  be  sworn  to  view  and  value  the 
land  without  favoror  partiality,  and  repaoi^bAir  valuation  to  the 
•circuit  court,  and  the  court  shall  thereupon  cause  a  conveyance 
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to  be  made  to  the  company,  and  adjudge  the  assessed  Talne^ 
thereof  to  the  owner  of  tiie  land.  The  amendment  to  the^ 
charter,  passed  in  1837,  provides  in  addition,  that  in  assessing  the* 
damages,  the  jury  shall  take  into  consideration  the  benefits  re- 
sulting to  the  owner  of  land  from  constructing  such  road,  but 
only  towards  the  extinguishment  of  the  damages,  and  that  th& 
court  shall  grant  a  conveyance,  and  render  judgment  and  award 
execution  against  the  company  for  the  amount  of  the  damage8> 


Several  objections  are  made  to  the  regularity  of  the  proceed- 
ings of  the  circuit  court,  but  it  will  be  unnecessary  to  notice- 
them  in  detail,  as  the  case  must  be  disposed  of  on  the  grave 
question  of  the  constitutionality  of  the  charter,  taken  and  re- 
lied upon  in  the  argument.  That  part  of  the  charter  which  is 
said  to  conflict  with  the  constitution,  is  the  latter  clause  of  the 
first  section  of  the  amendment.  The  ground  taken  arises  under 
the  provision  in  the  bill  of  rights,  which  declares  that  *'  no  per- 
son's property  shall  be  taken  or  applied  to  public  use  without  the 
consent  of  the  legislature,  and  without  just  compensation  first 
made  therefor." 

It  is  insisted  that  the  compensation  should  be  first  made,  and 
that  a  judgment  is  not  compensation.  On  the  other  hand,  it  is 
said  that  it  is  sufficient  for  the  legislature  to  provide  the  meana 
by  which  compensation  is  to  be  acquired.  To  determine  be- 
tween the  constitution  and  the  legislature,  is  often  embarrassing,^ 
and. always  demands  a  cautious  and  deliberate  investigation. 
In  the  inquiry  is  involved  the  highest  function  of  the  judicial 
department.  The  acts  of  the  legislature  should  be  sustiuned,  if 
possible;  the  constitution  must  be  preserved  inviolate.  We  have 
approached  this  question  under  a  due  sense  of  its  importance; 
and  have  given  to  it  such  investigation  as  the  limit  of  our  time 
would  admit,  and  we  are  entirely  satisfied  with  the  correctness 
of  the  result  to  which  that  investigation  has  led. 

It  is  a  sound  rule  in  construing  constitutions,  that  no  word  is- 
to  be  rejected  or  disregarded  which  may  have  a  material  bearing 
on  the  rights  of  the  citizen,  and  such  construction  should  be 
given  as  will  best  protect  private  rights,  because  constitutions 
are  limitations,  which  confine  each  department  of  the  govern- 
ment to  the  exercise  of  such  powers  only  as  have  been  delegated. 
The  word  ''  first,"  used  in  the  bill  of  rights,  can  not  be  regarded 
as  useless;  nor  are  we  at  liberty  to  suppose  that  it  was  inserted 
without  design  or  by  accident.  The  sentence  is  perfectly  intel- 
ligible as  it  stands,  and  in  accordance  with  first  principles.    By 
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regarding  the  word  "  first"  as  material,  there  can  be  no  difficulty 
in  canying  the  provision  into  execution  by  proper  legislation; 
but  by  rejecting  it,  and  assuming  the  position  that  it  is  sufficient 
for  the  legislature  to  provide  the  means  or  the  mode  of  obtaining^ 
compensation,  the  provision  might  be  wholly  defeated,  and 
owners  compelled  to  part  with  their  property  without  compensa- 
tion. If  the  law  be  sustainable,  it  must  operate  generally,  there 
is  no  exception  to  it.  Suppose  that  a  company  or  corporation,, 
to  whom  private  property  is  adjudged,  should  be  wholly  irre- 
sponsible, and  it  is  not  straining  too  much  to  suppose  such  a 
case,  what  compensation  has  the  owner  for  his  property  ?  But 
even  if  it  should  be  responsible,  is  it  fair  or  just  to  convey  away 
private  property,  and  only  provide  the  owner  with  a  legal  rem- 
edy for  the  value,  which  may  easily  be  exhausted  in  the  pursuit 
of  the  remedy?  These,  amongst  others,  are  evils  which  might 
follow  under  an  administration  of  the  provisions  of  the  charter,, 
if  they  are  sufficient,  and  being  evils  so  ai)parent,  it  is  fair  to 
presume  that  the  convention  intended  to  guard  against  them^ 
and  the  presumption  derives  strength  from  the  fact  that  the  words 
they  employed,  if  literally  tK>nstrued,  are  of  all  others,  best  calcu- 
lated to  effect  this  object.  The  power  in  a  state  tq  appropriate 
private  property  by  virtue  of  its  right  of  eminent  domain,  should 
be  exercised  only  in  the  strictest  justice  towards  the  owner  of  the- 
property.  Blackstone,  in  his  commentaries,  says,  ''  the  public  ia- 
now  considered  as  an  individual,  treating  with  an  individual  for  an 
exchange:"  1  Bl.  Com.  139.  If  this  remark  be  true,  it  is  obvious 
that  neither  party  would  have  a  right  to  enforce  terms  on  the^ 
other,  which  are  not  acceptable.  We  can  not  presume  that  the 
convention  intended  that  this  right  should  be  exercised  unlesa 
on  terms  the  most  favorable  to  individuals.  Life,  liberty,  and 
property  are  three  great  objects  of  governmental  protection,  and 
we  must  infer  that  due  precaution  has  been  used  for  the  protec- 
tion of  each  of  them.  To  divest  the  right  to  property  without 
ample  compensation,  would  be  unjust.  The  judgment  in  this 
case  is  not  compensation.  A  judgment  is  but  a  security  for  com- 
pensation or  satisfaction,  which  may  or  may  not  prove  produc- 
tive. In  principle  there  is  no  difference  between  a  judgment  and 
a  bond,  except  that  one  is  a  security  of  a  higher  nature  than 
.the  other.  Suppose  the  legislature  had  said  that  the  railroad 
company  should  give  bond  for  the  payment  of  the  damages 
assessed,  could  it  be  said  to  be  a  compensation  ?  And  yet  it 
might  be  quite  as  available  as  a  judgment.  Angell,  in  a  note  on 
this  subject,  says,  "  there  can  be  no  other  just  equivalent  but 
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money:"  Angell  on  Watercourses,  40.  We  must,  therefore, 
understand  that  when  the  convention  said  that  private  property 
should  not  be  taken  without  compensation  first  made,  that  they 
did  not  intend  that  a  mere  security  should  be  substituted  for 
compensation. 

The  authorities  cited  for  the  defendants  in  error,  can  not  be 
considered  as  entirely  applicable.  The  constitution  of  New 
Tork  is  different  from  ours,  in  not  requiring  that  compensation 
shall  be  first  made;  it  merely  declares  that  private  property 
shall  not  be  appropriated  to  public  purposes  without  just  com- 
pensation. The  authorities,  however,  do  not  fairly  cover  the 
point  in  controversy.  The  most  recent  opinion  directly  on  the 
point,  and  the  one  which  we  rely  on  as  an  authority,  is  that  of 
Ohanoellor  Kent,  in  a  copious  note  to  the  third  edition  of  his 
•commentaries.  After  citing  many  authorities  in  regard  to  the 
right  of  eminent  domain,  he  proceeds  to  say:  "  The  better  opin- 
ion is,  that  the  compensation,  or  o£Eer  of  it,  must  precede  or  be 
concurrent  with  the  seizure  and  entry  upon  private  property 
vmder  the  authority  of  the  state.  The  government  is  bound,  in 
such  cases,  to  provide  some  tribunal  lor  the  assessment  of  the 
compensation  or  indemnity,  before  which  each  party  may  meet 
and  discuss  their  claims  on  equal  terms;  and  if  the  government 
proceeds  without  taking  these  steps,  their  officers  and  agents 
may,  and  ought  to  be  restrained  by  injunction:"  2  Kent,  339, 
note.  He  says  further:  ''  The  settled  and  fundamental  doctrine 
is,  that  government  has  no  right  to  take  private  property  for 
public  purposes  without  giving  a  just  compensation;  and  it 
seems  to  be  necessarily  inplied,  that  the  indemnity  shoiQd,  in 
cases  which  will  admit  of  it,  be  previously  and  equitably  ascez^ 
tained,  and  be  ready  for  reception  concurrentiy,  in  point  of  time 
with,  the  actual  exercise  of  the  right  of  eminent  domain."  It  is 
worthy  of  remark  too,  that  Chancellor  Kent  has  not  given  the 
foregoing  opinion  in  view  of  any  constitution  requiring,  in  direct 
terms,  a  previous  indemnity,  but  in  reference  to  constitutions 
containing  nothing  more  than  the  general  provision,  that  private 
property  shall  not  be  taken  for  public  uses  without  full  com- 
pensation being  made;  and  in  reference  also  to  the  universal 
principles  of  justice,  independent  of  all  constitutions;  for  in  sup- 
port of  it,  he  cites  Puffendorf ,  Grotius,  and  others.  He  also 
cites  the  civil  code,  and  code  Napoleon,  as  both  requiring  previ- 
ous indemnity;  and  says  the  American  constitutions  being  sub- 
stantially the  same  in  these  provisions,  though  not  in  the  same 
words,  would  seem  to  require  the  same  construction;  from  which 
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we  may  infer  that  under  these  codes,  preyions  indemnity  is  re- 
quired to  be  made.  The  provision  in  the  ciyil  code  is,  that 
<<  no  one  can  be  diyested  of  his  property,  unless  for  some  pur- 
pose of  public  utility,  and  on  consideration  of  a  proTious  and 
equitable  indemnity,  and  in  a  manner  previously  prescribed  by 
law:"  Ciy.  Code  of  La.,  art.  489.  The  idea  is  not  new,  thai 
compensation  should  precede,  or  be  concurrent  with  the  ap- 
propriation of  private  property,  nor  is  the  provision  peculiar  to* 
our  constitution.  As  the  right  to  apply  private  property  to 
public  uses,  is  an  incident  of  inherent  sovereignty  which  might 
be  exercised  to  the  prejudice  of  individuals,  it  is  fair  to  infer 
that  the  convention  were  not  content  that  the  restriction  should 
rest  upon  the  uncertain  application  of  the  general  principles  of 
justice,  and  therefore  incorporated  it  into  the  constitution,  thus 
placing  it  out  of  the  power  of  the  legislature  to  exercise  the 
right  on  any  other  than  equitable  and  just  terms.  Under  this 
view,  we  think  it  was  incompetent  for  the  legislature  to  author- 
ize the  railroad  company  to  take  private  property,  giving  thet 
owner  no  other  compensation  than  a  judgment  and  execution. 

But  it  is  contended  that  an  imperfect  mode  of  compensation 
does  not  necessarily  make  the  charter  void.  That  is  true,  if  it. 
coidd  be  carried  into  effect.  This  was  held  to  be  the  law  in  the^ 
authorities  cited.  An  act  appropriating  private  property  with- 
out providing  adequate  means  for  making  compensation,  waa- 
held  sufficient  to  protect  the  agents  from  an  action  of  trespass. 
The  act,  it  seems,  is  to  be  considered  prima  facie  good,  until^ 
the  party  be  judicially  prevented  from  acting  under  it.  Bui 
when  there  is  no  mode  prescribed  for  making  the  necessary  com- 
pcDsation,  a  court  of  chancery  would  prevent  the  party  from 
proceeding  under  it  by  injunction,  as  was  done  in  the  case  of 
Gardner  v.  ViUage  of  Newburg,  cited  by  the  counsel.  That  ia 
precisely  the  case  here.  The  legislature  have  prescribed  no 
mode  of  making  the  required  compensation,  or  what  is  the  samo 
thing,  have  prescribed  a  mode  which  can  not  be  conptitutionally 
•carried  into  effect,  and  the  plaintiff  in  error  refuses  to  give  up 
his  property,  and  he  can  not  be  compelled  to  do  so.  The  con- 
sequence is,  that  that  portion  of  the  charter  which  authorizes 
the  taking  of  private  property,  must  be  inoperative,  and  we  do 
not  wish  to  be  understood  as  interfering  with  any  other  part  of 
it.  If  there  was  any  mode  of  construing  the  charter  by  which 
a  constitutional  remedy  could  be  given,  we  should  think  it  our 
duty  to  give  it  that  construttion.  But  the  legislature  has  pro« 
Tided  that  the  owner  of  land  in  whose  &vor  damages  are  asr 
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1,  shall  haye  judgment  and  execution  for  the  amount.  This 
ts  the  only  remedy  that  is  given,  and  we  saj  it  is  not  sufficient; 
but  we  can  not  make  a  remedy  that  is  sufficient  by  authorizing 
the  court  to  give  a  different  judgment  from  that  which  is 
directed  by  the  legislature.  That  is  the  business  of  the  legis- 
lature itself,  if  it  should  be  deemed  necessary.  If  the  money 
had  been  x>aid  on  the  rendition  of  the  judgment,  we  should  not 
be  prepared  to  say  that  iifc  would  not  have  been  sufficient;  but 
this  was  not  done,  and  the  party  has  nothing  but  the  judgment. 
It  was  competent  for  the  legislature  to  prescribe  the  mode  of 
assessing  the  damages  as  they  did. 

In  support  of  this  opinion,  it  may  not  be  out  of  place  to  re- 
mark that  one  of  the  members  of  this  court  was  also  a  member 
of  the  convention,  and  recollects  that  the  above-mentioned  pro- 
vision in  the  bill  of  rights  was  discussed,  and  it  was  framed  as 
it  is  on  due  deliberation,  and  with  a  view  to  secure  to  indi- 
viduals a  previous  indemnity  for  property  taken. 

Under  these  views,  we  feel  constrained  to  reverse  the  judg- 
ment, and  dismisB  the  application. 

ExEBdSB  OF  Right  of  Eminent  Dobcain — Ck>MPENaATioK:  See  note  to 
Varkk  y.  Smithy  28  Am.  Dec.  423;  and  Bloodgood  v.  Mohawk  and  Hudson  B. 
■H,  Co.,  81  Id.  313,  and  note  372,  where  the  cases  in  this  series  on  the  sabjeot 
of  eminent  domain  are  collected. 


FrroH  V.  Soorr. 

[3  HOWABD.  31i.] 

To  Subject  ak  Attornet  to  an  Action  by  his  Cubnt,  two  things  are 
necessary  to  be  shown:  gross  or  unreasonable  neglect  or  ignorance,  and  a 
consequent  loss  to  his  client. 

Air  Attoknet  is  Pxbsonally  Liable  fob  NBOLiaENOE,  when  a  note  al- 
ready due  is  placed  in  his  hands  for  collection,  and  he  permits  a  term  to 
go  by  before  commencing  suit,  and  then  dismisses  the  suit,  surrenders 
the  note,  and  accepts  the  transfer  of  a  judgment  against  another  person. 

Attorney  is  Liable  for  the  Whole  Amount  Due  upon  the  note  in  snob 
a  case. 

Attorney  has  no  Authority  to  Compromise  the  Claim  of  his  client, 
and  if  he  does  so,  he  takes  upon  himself  the  consequence  of  its  loss,  or 
the  damages  which  he  may  sustain. 

Appeal  from  the  circuit  court  of  Yazoo  county.  Scott  placed 
in  the  hands  of  Fitch  and  Morgan,  for  collection,  a  note  then  due, 
l>ut  suit  was  not  commenced  on  it  till  the  foUowing  term,  when 
the  suit  was  dismissed,  the  note  surrendered,  and  the  transfer  of 
«  judgment  on  a  third  person  accepted.    Morgan  having  died» 
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Soott  instituted  an  action  on  the  case  against  Fitch  for  the  value 
•of  the  note.    Judgment  for  the  plaintiff.    Fitch  appealed. 

Terger,  for  the  appellant. 

1  nompson,  contra. 

By  Court,  Tbotteb,  J.  The  law  implies  a  promise  on  the  part 
of  attorneys,  that  they  will  execute  the  business  intrusted  to 
iheir  professional  management,  with  a  reasonable  degree  of  care, 
■skill,  and  dispatch,  and  they  are  liable  to  an  action,  if  guilty  of 
a  de&ult  in  either  of  these  duties,  whereby  their  clients  are  in- 
jured: Chit,  on  Con.  166.  There  must,  however,  be  gross  neg- 
ligence or  ignorance,  and  if  the  attorney  acts  to  the  best  of  his 
skill,  and  with  a  bona  fide  degree  of  attention,  he  will  not  be 
responsible:  4  Burr.  2061.  This  was  the  rule  laid  down  by  Lord 
Mansfield  in  the  case  of  Pitt  v.  Yalden,  in  which  he  remarked 
that  that  part  of  the  profession  which  is  carried  on  by  attorneys 
is  liberal  and  reputable,  as  well  as  useful  to  the  public,  when 
they  conduct  themselves  with  honor  and  integrity,  and  that  they 
ought  to  be  protected  when  they  act  to  the  best  of  their  knowl- 
edge and  ability.  These  principles  are  recognized  in  the  case  of 
Gilbert  v.  WiUiams,  8  Mass.  51,  59  [5  Am.  Dec.  77].  In  that 
<sase  the  court  say  there  can  be  no  doubt  that  for  any  misfeasance 
or  unreasonable  neglect  of  an  attorney,  whereby  his  client  suf- 
fers a  loss,  an  action  may  be  supported.  An  attorney,  however, 
is  not  liable  for  eveiy  mistake,  but  shall  be  protected  where  he 
acts  in  good  faith.  Two  things  are,  therefore,  to  be  shown  in 
order  to  subject  an  attorney  to  an  action:  1.  Gross  or  unreason- 
able negligence  or  ignorance;  and  2.  A  consequent  loss  to  his 
•cUent.  Do  the  proofs  exhibited  in  this  cause  make  out  the 
points?  The  note  in  this  case,  was  placed  in  the  hands  of  the 
attorney  in  August,  1834,  in  time  to  have  commenced  suit  upon 
it  to  the  October  term  of  the  circuit  court  of  that  county,  in  the 
same  year.  This  was  undoubtedly  the  duty  of  the  attorney. 
And  in  the  absence  of  any  instructions  to  the  contraiy,  we  are 
lx>und  to  infer  that  such  were  his  engagements.  The  note  was 
placed  in  his  hands  to  be  put  in  suit,  and  it  is  repugnant  to  the 
very  tenns  of  his  contract,  to  infer  an  authority  to  delay  suit 
until  the  second  term  of  the  court.  The  debtors  might  be  en- 
tirely able  to  pay  a  judgment  rendered  in  October,  1834,  and 
totally  insolvent  in  April,  1835,  and  this'  consideration  in  all 
probability  might  have  influenced  the  creditor  to  place  the  note 
tn  the  attorney's  hands  for  suit.  Be  this,  however,  as  it  may, 
we  think  it  was  the  duty  of  the  defendant  to  have  brought  suit 
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at  the  first  term,  and  that  in  not  doing  so,  he  was  guilty  of  un* 
reasonable  neglect. 

This  was  the  view  of  the  court  in  Palmer^ b  case,  oommented 
upon  by  Lord  Mansfield  in  PiU  v.  Yalden,  4  Burr.  2061.  The 
defendant  in  the  suit  in  which  Palmer  had  been  retained,  wa& 
arrested  on  bailable  process,  and  by  a  rule  of  court  was  entitled 
to  his  discharge  on  filing  common  bail,  unless  declared  against, 
before  the  end  of  the  second  term  after  his  arrest.  Palmer  let 
the  second  term  pass  without  declaring,  and  the  defendant 
accordingly  obtained  his  discharge.  It  was  held  to  be  a  case  of 
gross  negligence,  for  which  he  was  liable  to  his  client.  This  i& 
veiy  similar  to  the  case  before  us.  The  defendant  not  only  per- 
mitted a  term  to  -peas  before  suit,  but  upon  the  return  of  the 
writ  to  the  April  term  following,  dismissed  the  suit,  and  surren- 
dered the  note  to  the  debtors.  The  only  excuse  offered  for  thia 
remissness  is  the  reputed  insolvency  of  the  Platners.  But  thia 
is  no  excuse.  The  suit  should  have  been  prosecuted  to  a  final 
judgment,  and  then  the  process  for  obtaining  satisfaction  of  it, 
strictly  followed  up.  By  doing  so,  the  ability  of  the  debtors  to 
pay  the  claim,  coiQd  have  been  tested  by  a  legal  and  certain  cri- 
terion. In  the  absence  of  any  authority  from  their  client,  this 
was  the  only  legal  course  of  conduct  for  the  attorneys  to  pursue. 
Instead  of  this,  however,  they  take  an  assignment  of  a  judgment^ 
and  deliver  the  claim  to  the  debtors.  An  attorney  has  no  au- 
thoriiy  to  compromise  the  claim  of  his  client,  and  if  he  does  so, 
he  takes  »pon  himself  the  consequences  of  its  loss,  or  the  dam« 
ages  which  he  may  sustain.  The  plaintiff  in  error  was  therefore 
guiliy  of  a  violation  of  his  engagement  to  prosecute  the  claim  of 
his  client  with  proper  diligence.  It  is  a  clear  case  of  unreasona- 
ble negleet,  and  he  is  responsible  to  the  extent  of  the  loss  which 
his  client  has  sustained.  The  evidence  has  furnished  us  with  no- 
criterion  of  damages  save  the  note  which  was  surrendered.  But 
the  plaintiff  ineixor  insists  that  at  the  time  it  was  exchanged  for 
the  judgment  it  was  of  but  little  value.  In  support  of  this  asser- 
tion, he  has  furnished  us  with  no  other  evidence  than  the  mere 
opinions  of  some  three  or  four  persons.  The  sheriff,  who  was 
examined  before  the  jury,  states,  that  he  made  the  money  on  all 
the  executions  which  were  in  his  hands  returnable  to  the  April 
term,  1835,  of  the  Yazoo  circuit  court,  against  the  Messrs.  Plat- 
ners, and  that  he  had  also  learned  that  one  of  them  had  a  negro, 
though  he  had  not  been  able  then  to  find  it.  How  then  can  we- 
say  that  if  judgment  had  been  obtained  at  October  term,  1834,. 
it  mi^t  not  have  been  satisfied  as  others  were  ? 
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In  the  case  before  noticed,  of  CHXbert  v.  WiUiams,  the  attor- 
ney disobeyed  the  instructionB  of  his  client  to  institute  snit  im- 
mediately. And  although  he  did  afterwards  sue  out  the  attach- 
ment, yet  the  debtor's  property  was  then  covered  by  liens  which 
defeated  the  attachment.  The  attorney  gave  the  indulgence  which 
he  did  on  repeated  promises  by  the  debtor  that  the  claim,  which 
was  small,  should  be  paid,  and  his  motive  was  to  save  the 
debtor  from  the  vexation  and  costs  of  the  suit.  He  appeared 
to  possess  ample  property  to  pay  that  claim  and  much  more. 
The  debtor  was,  however,  as  it  afterwards  turned  out,  insolvent. 
Nevertheless,  the  court  held  the  attorney  liable  for  the  whole 
debt.  Because,  if  he  had  promptly  obeyed  the  instructions  of 
his  client,  the  debt  might  have  been  saved  by  acquiring  a  prior- 
ity of  lien.  So  in  the  case  before  us,  if  the  plaintiff  in  error 
had  complied  strictly  with  his  engagement,  and  obtained  a  judg- 
ment in  October,  it  is  highly  probable  the  debt  woiQd  have 
been  saved.  But  we  are  clearly  of  opinion,  that  the  surrender 
of  the  note  to  the  debtors  in  this  case,  renders  the  attorney  re- 
sponsible for  the  whole  amount  due  upon  it,  in  the  absence  of 
any  certain  proof,  that  the  creditor  has  not  by  such  compromise 
lost  his  whole  debt.  That  we  take  to  be  the  only  legal  infer- 
ence from  the  act,  and  there  has  been  no  proof  to  destroy  it. 
It  may  be  proper  to  remark,  that  Mr.  Fitch  api)ears  never  to 
have  had  the  possession  or  control  of  the  claim  in  question,  and 
that  eveiything  done  in  regard  to  it  was  transacted  by  his  late 
partner.  He  is  not,  therefore,  justly  subject  to  any  blame.  He 
is  in  law,  however,  responsible  for  the  acts  of  his  partner.  We 
think  the  verdict  is  sustained  by  the  proof. 

Let  the  judgment  of  the  court  below  be  a£Brmed,  with  dam- 
ages and  costs. 

GxNXKAL  Bulb  ab  to  ArroBinET's  Liabiutt  for  Nsouoengs  and  Want 
or  Skill. — ^It  is  a  nzdveraal  rale  of  law  that  an  attorney,  in  the  management 
of  his  professional  basinees,  is  bonnd  to  nse  only  a  reasonable  degree  of  care 
and  skill,  and  is  liable  only  for  gross  ignorance  or  neglect.  "  The  attorney  it 
bound  to  execute  bosiness  in  Ids  profession  with  a  reasonable  degree  of  oaru, 
skill,  and  dispatch.  If  the  client  be  injured  by  the  gross  fault,  negligence, 
or  ignorance  of  the  attorney,  the  attorney  is  liable;  but  if  he  acts  with  good 
faith,  to  the  beet  of  lus  skill,  and  with  an  ordinary  degree  of  attention,  he 
will  not  be  responsible:"  Per  Emery,  J.,  in  WUaon  v.  Bus8,  20  Me.  421.  The 
rule  as  thus  fonnnlated  is  the  one  that  has  guided  the  courts  in  their  decis- 
ions from  the  earliest  cases  to  the  present  day:  Pitt  v.  Taiden,  4  Burr.  2060; 
Kemp  y.  Burt,  4  Bam.  &  Ad.  424;  Cfode/roy  v.  DaUon,  6  Bing.  460;  Baikie 
T.  Chandlem,  3  Camp.  17;  Laidksa  y.  Miott,  3  Bam.  &  Cress.  738;  Nitbet  y. 
Lawwn^  1  Ga.  275;  O'Barr  v.  Alexander,  37  Id.  195;  Cox  y.  SidUvan,  7  Id. 
144;  HokneB  v.  Peek,  ]  R.  I.  242;  Gilbert  y  WUUanu,  8  Mass.  51;  Caverly  r. 
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JieOwen,  123  Id.  574;  EvauB  v  Watr<ms,  2  Port.  205;  Mardia  v.  Shtiekl^ord, 
4  Ala.  493;  Pennington  v.  Fctt,  6  Eng.  212;  TTaZiter  v.  i^cott.  8  Id.  644;  Sevier 
V.  Holliday,  2  Ark.  612;  Po/wier  v.  Ashley,  3  Id.  75;  In  re  Spencer,  21  Law  T. 
•(N.  S.)  808;  S.  G.,  39  L.  J.  Ch.  841;  Lee  v.  2)ia:o/j,  3  Foet  &  P.  744;  Parlor 
V.  Jiolls,  14  Com.  B.  691;  Leuris  v.  Collard,  Id.  208;  Montrion  v.  /(^try,  2 
Car.  &  P.  113;  Lanphiei'  v.  Phipos,  8  Id.  475;  Shileock  v.  Paamian,  7  Id.  289; 
Chapman  v.  Tan  To//,  8  El.  &  Bl.  396;  ElHngton  v.  Holland,  9  Mee.  &  W. 
•658;  /Tart  v.  ^mme,  6  CI.  &  Fin.  193;  Purves  v.  LonileU,  12  Id.  91;  OambeH 
V.  ^ar«,  44  CaL  642;  5^««7W  v.  Walker,  55  lU.  151;  CAow  v.  Jleaney,  70  Id. 
1268;  ReiUy  v.  Cavanaugh,  29  Ind.  435;  EggUjtUm  y.  Boardman,  37  Mich.  14; 
JJrto^e  q/"  -4.  -ff.,  1  Tucker  (N.  Y.  Surr.),  247;  Hatch  v.  /bfirerei^,  33  N.  Y.  Sup. 
Ct.  166;  Bowman  v.  TaUman,  27  How.  Pr.  212;  Morrill  v.  Graham,  27  Tex, 
646;  CrM&te  v.  Murphy,  8  Ir.  C.  L.  301;  ^o<(^c  v.  .FVam^,  3  Jur.  547;  Suy- 
dam  V.  Vance,  2  McLean,  99.  In  Bowman  v.  TVt^man,  27  How.  Pr.  at  page 
^4;  S.  C,  2  Robt.  385,  Robertson,  C.  J.,  uses  the  following  language:  '*  There 
IB  no  implied  agreement  in  the  relation  of  counsel  and  client,  or  in  the  em- 
ployment of  the  former  by  the  latter,  that  the  former  will  guarantee  the  suc- 
cess of  his  proceedings  in  a  suit,  or  the  soundness  of  his  opinions,  or  that  they 
will  be  ultimately  sustained  by  a  court  of  last  resort.  *  *  *  He  only  un* 
'dertakes  to  avoid  errors  which  no  member  of  his  profession  of  ordinary  pru- 
>dence,  diligence,  and  skill  would  commit.  *  *  *  It  is  not  enough  that 
doubts  may  be  raised  of  the  soundness  of  his  opinions  or  correctness  of  his 
<x)urse,  unless  they  are  accompanied  by  the  absence  of  all  reasonable  doubts 
■of  the  propriety  of  an  opposite  course  or  opinion  in  the  mind  of  every  mem- 
ber of  his  profession  of  ordinary  skill,  sagacity,  and  prudence,  caused  by  a 
'decisiveness  of  reason  and  authority  in  its  favor." 

The  general  rule  being  thus  firmly  established,  the  difficulty  lies  in  its  ap- 
plication. What  amounts  to  the  gross  negligence,  such  as  will  charge  an 
attorney  ?  The  answer  to  this  question  is,  that  each  case  must  depend  upon 
its  own  particular  facts,  and  whether  these  facts  amount  to  chargeable  negli 
|rence  or  not  rests  with  the  determination  of  the  jary:  Evans  v.  Watrous,  2 
Port.  205;  Walker  y,  Goodman,  21  Ala.  647;  Pennington  v.  Tell,  6  Eng.,212; 
WaldpoU  V.  Carlisle,  32  Ind.  415;  Dearborn  v.  Dearborn,  15  Mass.  315;  Gov- 
erly  ▼.  McOtoen,  123  Id.  674;  Hunter  v.  CatdweU,  10  Q.  B.  69;  Brazier  v.  Bry- 
ant, 2  Dowl.  Pr.  600.  In  California  a  different  rule  as  to  the  determination 
of  the  question  of  negligence  prevails,  and  it  was  there  decided  that  when 
the  facts  were  ascertained,  the  question  of  negligence  was  a  question  of  law 
to  be  decided  by  the  court:  Gambert  v.  Hart,  44  Cal.  542. 

Mistakes  on  Points  of  Law  and  Erbors  in  Judgment. — It  is  not  every 
mistake  or  misapprehension  of  an  attorney  that  will  make  him  liable  to  an 
action  for  negligence:  Shileock  v.  Passman,  7  Car.  &  P.  289.  "  Every  man  is 
liable  to  error,  and  I  should  be  very  sorry  that  it  should  be  taken  for  granted 
that  an  attorney  is  answerable  for  every  error  or  mistake,  and  to  be  pun- 
ished for  it  by  being  charged  with  the  debt  which  he  was  employed  to  recover 
for  his  client  from  the  person  who  stands  indebted  to  him.  ♦  ♦  ♦  Not 
only  counsel  but  judges  may  differ,  or  doubt,  or  take  time  to  consider.  There- 
fore an  attorney  ought  not  to  be  liable  in  cases  of  reasonable  doubt:**  Per  Mans- 
field, C.  J.,  in  PiU  v.  Yalden,  4  Burr.  2060.  For  a  want  of  proper  knowledge 
of  all  matters  of  law  in  common  use,  or  of  such  plain  and  obvious  principles  as 
«very  lawyer  is  presumed  to  know,  an  attorney  is  liable;  but  an  error  of  judg- 
ment upon  an  unsettled  and  controverted  question  of  law  is  not  such  gross 
ignorance  that  he  will  be  chargeable  with  the  damages  resulting  from  it: 
Morrill  V.  Graham,  27  Tex.  646;  nor  is  any  error  in  judgment,  or  mistake  on 
%  point  of  law,  actionable  negligence  if  it  be  such  that  a  cautious  man  would 


Digitized  by 


Google 


Jan.  1839.]  Fitch  u  Scott.  91 

<a11  into:  Mowtrum  r.  J^erys,  2  Oar.  &  P.  113;  LewU  v.  CoUard,  23  L.  J.  C. 
P.  82.  A  law3rer  is  not  liable  when  he  accepts  as  a  correct  exposition  of  the 
law  a  decision  of  the  supreme  court  of  his  state:  H<uUng$  v.  HaUechy  13  Cal. 
^08)  hot  the  case  of  Manh  v.  WfiUmore,  21  Wall.  178,  modifies  this  last  rule 
to  the  extent  that  the  state  decision  must  be  in  advance  of  any  decision  in  the 
United  States  supreme  court  on  that  point. 

In  the  construction  of  statutes  the  same  general  rule  prevails,  and  an  attor- 
ney is  not  liable  for  error  if  the  act  be  difficult  or  doubtful :  Croabie  v.  Murpfiy, 
«  Lr.  C.  L.  301;  EUangton  v.  Holland,  9  Mee.  &  W.  658;  Kemp  v.  Burt,  1  Nev. ' 
A  M.  262.  But  he  is  bound  to  watch  the  changes  in  the  public  statutes,  and 
in  the  EsUUe  of  A.  B.,  I  Tucker  (N.  Y.  Surr.)  236,  where  an  attorney  was 
4ued  for  failing  to  do  so,  the  surrogate  said:  '*  It  is  not  claimed  that  a  person 
who  undertakes  to  perform  his  professional  business  should  be  acquainted 
with  the  whole  drde  of  jurisprudence,  and  able  to  apply  all  the  multitudinous 
rules,  principles,  and  distinctions  with  absolute  accuracy.  He  is,  however, 
hound  to  understand  the  leading  and  fundamental  principles  of  the  oommon 
Jaw,  and  he  can  not  be  excused  for  ignorance  of  the  public  statutes  of  the 
«tate.'*  In  BtUmer  v.  Oilman,  4  Man.  k  Or.  108,  an  attorney  put  a  construe- 
ikai  on  an  order  of  the  house  of  lords  which  was  doubtful  in  its  terms,  such 
-construction  being  different  from  that  adopted  by  the  standing  orders  com- 
mittee and  by  the  house,  and  in  consequenoe,  a  bill  he  was  intrusted  to  get 
through  had  to  be  abandoned;  on  the  trial  it  was  held  that  he  was  not  guilty 
•of  such  gross  negligence  as  to  disentitle  him  to  compensation. 

Nbolbot  in  CoLLBcnoN  OB  Prbssntmsnt  of  Claims.—'*  It  is  the  duty  of 
«n  attorney  who  undertakes  the  collection  of  a  debt  (without  special  instruc- 
tions), to  pursue  it  through  all  the  stages,  as  well  against  the  sheriff  and  bail 
AS  against  the  principal,  till  the  object  is  effected;  and  he  is  justified  in  not 
prosecuting  (unless  expressly  directed),  in  cases  where  he  is  influenced  by  a 
limdent  regard  for  the  interest  of  the  creditor:"  Per  Skinner,  C.  J*.,  in 
Crocker  v.  HtUckinwn,  2  D.  Chip.  117.  But  where  the  dieut  places  a  note  in 
-4he  attorney's  hand  and  instructs  him  to  bring  suit,  and  the  attorney,  under 
an  honest  impression  that  the  client's  interests  would  best  be  subserved  by 
delaying,  omits  to  bring  suit  immediately,  and  the  claim  is  thereby  lost,  the 
jkttomey  is  liable:  Cox  v.  Livingtton,  2  Watts  k  S.  103;  Gilbert  v.  Williama, 
^  Mass.  51;  S.  C,  5  Am.  Dec  77.  In  the  absence  of  peremptory  instructions, 
however,  the  attorney  is  allowed  a  reasonable  discretion  as  to  when  to  sue, 
and  ^riiat  is  a  reasonable  time  is  for  the  determination  of  the  jury:  Rhine*  v. 
EvoM,  66  Pa.  St  192.  Six  months'  delay  against  a  failing  debtor  is  unrea- 
4ionable:  LivrngUon  v.  Cox,  6  Barr.  360;  'and  where  the  attorney  delayed  so 
long  that  the  debt  became  barred  by  the  statute  of  limitations,  he  is  charge- 
ja>le:  Oldham  v.  Sparhe,  28  Tex.  426;  Hunter  v.  CaldvoeU,  U)  Q.  B.  69;  where 
by  his  gross  negligence  he  puts  the  claim  in  such  a  situation  as  to  embarrass 
the  creditor  in  obtaining  payment,  liability  will  attach,  though  the  debtor 
4dway8  has  been  and  still  is  able  to  pay:  WUtcm  v.  Coffin,  2  Cush.  316;  and 
where  he  agrees  to  collect  a  judgment,  he  is  liable  for  a  failure  to  use  reason- 
uble  care  and  skill  in  the  collection,  though  he  does  not  practice  in  the  county 
Inhere  judgment  was  entered:  Riddle  v.  Poorman,  3  Pa.  224.  A  note  against 
iiotorioosly  insolvent  debtors  was  placed  in  an  attorney's  hands,  with  instruo- 
tions  to  '*  do  the  best  he  could  with  it,"  and  he  exchanged  the  note  with  one 
•of  the  drawers,  who  fraudulently  gave  him  a  note  which  did  not  belong  to 
him.  but  which  was  made  by  solvent  parties;  he  was  held  not  negligent: 
Wright  v.  Z/igon,  Harp.  £q.  137.  An  attorney  must  use  reasonable  diligence 
in  presenting  a  claim  against  the  estate  of  a  deceased  debtor;  and  where,  on 
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ftocoant  of  a  want  of  proseoation  or  an  unreaMynable  delay  in  getting  recog- 
nized, tbe  time  for  distribation  passes  without  a  recognition  of  the  claim  and 
it  is  thereby  lost,  he  is  responsible:  Stevens  v.  Dexter,  55  111.  151;  but  a  fail- 
nre  to  file  the  obum  against  an  insoWent's  estate  is  not  negligenoe,  when  it. 
appears  that  the  debtor  was  living  at  the  time  the  note  was  put  in  lus  hands» 
and  it  in  not  shown  that  he  had  knowledge  of  the  debtor's  subsequent  death: 
8iubb$  V.  Breene,  37  Ala.  627. 

Bbbors  in  iNSTiruTiKO  Pbocbedinos  or  Suits  at  Law.  ~ An  attorney  ia- 
liable  for  his  disregard,  in  the  bringing  of  a  suit,  of  a  rule  which  is  well  and 
clearly  defined,  and  which  had  existed  and  been  published  long  enough  to* 
justify  the  belief  that  it  was  known  to  the  profession;  and  he  can  not  be  al- 
lowed to  prove  at  the  trial  that  he  consulted  a  distingnished  attorney  respect^ 
ing  the  proper  course  to  be  pursued  by  him:  Ooodman  v.  Walker^  30  Ala.  (N. 
S.)  482.  And  where  an  attorney,  in  making  a  writ,  used  a  printed  form  con* 
taining  the  oommon  money  counts,  with  blank  spaces  for  the  insertion  of  the 
sums,  in  which  forms  the  word  hundred,  formerly  printed,  was  omitted  in  the 
later  blanks,  one  of  which  he  made  use  of,  so  that  by  mistake  he  declared  for 
twelve  dollars,  instead  of  for  one  thousand  two  hundred  dollars,  and  property 
of  the  value  of  one  thousand  two  hundred  dollars  was  attached,  but  lost  on  ao« 
count  of  the  mistake,  and  the  demand  itself  was  lost  on  account  of  the  subse- 
quent insolvency  of  the  maker;  the  attorney  was  held  liable:  Vamum  v.  Mar- 
tin, 15  Pick.  440.  An  attorney  received  instructions  to  sue  for  particular 
average  loss  for  goods  shipped  to  Calcutta  and  there  sold.  Under  an  impres- 
sion that  the  only  defense  the  underwriters  would  set  up  would  be  a  set-off 
against  the  broker  in  whose  name  the  policies  were  effected,  he  sued  out  writs 
in  the  lord  mayor's  court,  which  had  no  power  to  issue  a  commission  for  the 
examination  of  witnesses  abroad;  but  the  actions  being  defended,  a  commis- 
sion became  essential,  and  the  proceedings  were  necessarily  abandoned;  for 
the  loss  consequent  the  attorney  became  chargeable:  Cox  v.  Leech,  1  Com.  B, 
(N.  S.)  617.  In  that  case,  Cookbum,  C.  J.,  in  the  course  of  his  opinion,  said: 
*'If  an  attorney,  with  or  without  express  instouctions  from  his  client,  takea 
out  a  writ,  and  proceeds  thereon  in  a  court  of  special  and  peculiar  jurisdic- 
tion, he  is  bound  to  acquaint  himself  with  the  machinwy  by  which  the  prac* 
tioe  of  that  court  is  regulated,  and  to  see  that  it  is  adequate  to  the  carrying 
out  of  the  objects  of  the  suit."  So  an  attorney  is  responsible  for  bringing  an 
action  within  a  limited  jurisdiction  on  a  cause  of  action  arising  out  of  sncb 
jurisdiction:  Williams  v.  Oibba,  6  Nev.  &  M.  788;  also,  where,  on  being  em 
ployed  by  a  master  to  take  proceedings  against  his  apprentices  for  miscon- 
duct, he  proceeded  specially  on  the  section  of  the  statute  relating  to  servants 
and  not  to  apprentices:  Hart  v.  Frame^  6  CL  &  F.  193;  and  for  not  charg- 
ing a  prisoner  in  custody  in  due  time:  PiU  v.  Talden,  4  Burr.  2060;  BuaaeU 
T.  Stewart,  3  Id.  1787;  also  where  the  defendant  gives  insufficient  bail,  of  the 
entry  of  which  the  plaintiff's  attorney  ftuls  to  give  him  (plaintiff)  notice,  in 
consequence  of  which  plaintiff  is  prevented  from  excepting,  and  a  loss  ensues. 
Mc  Williams  v.  Hopkins,  4  Bawle,  382. 

Neglect  or  Want  of  Skill  in  the  Cokduct  or  MANAaiicsNT  ov  a  Suit. 
In  Ood^roy  v.  DaUmi,  6  Bing.  468,  Tindall,  C.  J.,  says:  "He,"  the  attorney, 
"is  liable  generally  for  the  consequences  of  ignorance  of  the  rules  of  practice 
of  the  court  [where  he  practices],  for  the  want  of  care  in  the  preparation  of 
the  cause  for  trial,  or  of  attendance  thereon  with  his  witnesses,  and  for  the 
mismanagement  of  so  much  of  the  conduct  of  a  cause  as  is  usually  and  or- 
dinarily allotted  to  his  department  of  the  profession.**  His  retainer  obliges 
him  to  the  right  conduct  of  a  suit,  but  not  for  the  judgment  of  the  court,  for 
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tbftt  is  beyond  hu  control:  OattaJter  v.  Thampson,  Wright,  466;  Bowman  v. 
TaUmdn,  27  How.  Pr.  274;  S.  C,  2  Bobt.  385.  Where  an  attorney  soffered 
A  caae  to  be  called  on  without  preyioosly  ascertaining  whether  a  material 
witness  whom  the  plaintiff  had  undertaken  to  bring  into  court  had  arrived, 
«nd  consequently  plaintiff  was  nonsoited,  he  was  held  liable  for  negligence: 
Heeee  v.  Sighy,  4  Bam.  &  Aid.  202;  and  where  a  suit  is  called  and  tried  as 
jm  undefended  cause  in  consequence  of  the  defendant's  attorney  neglecting  to 
^▼e  bis  briefs  to  the  counsel,  he  becomes  chai^eable  with  costs:  DeRovffigny 
T.  Peodty  3  Taunt.  484.  So  when  an  attorney  is  employed  to  conduct  an 
•ejectment  suit,  which  is  referred  to  an  arbitrator,  and  ho  fails  to  attend  at 
the  time  appointed,  he  becomes  responsible  for  the  damages  consequent  upon 
«uch  failure:  Stoannel  v.  EUw^  1  Bing.  347.  He  is  also  responsible  for  an 
unreasonable  delay  -in  bringing  a  cause  to  trial;  as  where  an  attorney  em- 
ployed to  recover  certain  land  brought  ejectment  in  1866,  and  in  1870  had 
not  brought  the  cause  to  trial  nor  made  the  necessary  preparation,  and  no  satis- 
iactory  excuse  for  the  delay  was  shown:  W(dtlJ^  v.  Shumway,  55  111.  471. 
And  where  a  defendant,  examined  on  oath  before  a  master  upon  a  reference 
to  appoint  a  receiver  upon  a  creditor's  bill,  refuses  on  the  advice  of  lus  oounsel 
to  answer  questions  of  whose  propriety  and  pertinency  there  is  no  real  doubt, 
«nd  suffers  damages  thereby,  he  can  hold  his  attorney  therefor:  Gihon  v. 
Shatn^  7  Paige,  278. 

An  attorney  has  no  implied  power  to  compromise  or  give  up  any  right  of  his 
'Client,  or  to  consent  to  a  judgment  against  his  client:  WadheoM  v.  Oay,  73  HI. 
-415;  Prtston  v.  H%a,  50  Cal.  43;  S.  C,  19  Am.  Bep.  647;  nor  to  confess  judg- 
ment, unless  specially  empowered:  EdwanU  v.  EdwarcU,  29  La.  Ann.  597; 
though  a  confession  with  the  knowledge  and  at  the  instance  of  the  party  was 
held  sufficient  without  any  special  authorization  to  that  effect,  in  Lyon  v.  WUl- 
4am8y  42  Ga.  168.  And  if  the  attorney  allows  judgment  to  go  against  him 
by  default  when  he  should  have  pleaded  the  general  issue,  he  is  liable:  Oode* 
froy  V.  />ay,  5  Moo.  &  P.  284.  But  a  client  has  no  right  to  control  the  attor- 
ney in  the  due  and  orderly  conduct  of  a  suit,  and  the  latter  may  waive  a  de- 
fault contrary  to  the  instructions  of  his  client,  if  the  case^was  such  that  there 
was  no  doubt  in  his  mind,  that  according  to  the  settled  rules  of  procedure,  . 
the  default  would  be  opened  by  the  court  on  the  usual  terms:  Awmymom^  1 
Wend.  108.  The  attorney  can  not  settle  the  suit  and  conclude  his  client  in 
celation  to  the  subject-matter  in  litigation  without  the  consent  of  lus  client: 
Mandeville  v.  Reynolds^  C8  N.  Y.  528.  It  is  gross  negligence  to  bring  a  suit 
4md  then  dismiss  it  improperly:  Evans  v.  Wairovts,  2  Port.  205;  or  to  dismiss  a 
auit  and  receive  in  payment  claims  upon  other  parties:  Coapwood  v.  Baid- 
toin,  25  Miss.  129.  An  attorney  commenced  an  action  on  a  replevin  bond; 
two  years  after  suffered  it  to  be  dismissed;  four  years  after  recoounenced  ac- 
tion as  on  a  lost  bond,  and  two  years  after  that  dismissed  it  as  to  all  solvent 
-defendants,  they  having  denied  its  existence  under  oath;  and  the  bond  being 
4kfterwards  found  in  plaintiff's  office,  he  was  held  responsible  for  the  loss  of  the 
olaim:  Waldpole  v.  Carlisle,  32  Ind.  415.  Still  an  attorney  will  be  justified  in 
■ceasing  to  proceed  with  the  client's  cause,  unless  instructed  to  go  on,  when- 
•ever  bonajide  influenced  to  this  course  by  a  prudent  regard  for  lus  client's  in- 
terest: Pennington  v.  .Yell,  6  Eng.  212;  nor  is  he  guilty  of  actionable  negli- 
jience  if  he  enters  into  a  compromise  without  the  consent  of  his  client,  pro- 
vided ho  acts  with  care,  skill,  and  good  faith,  and  the  compromise  is  made 
ioT  the  benefit  of  the  dieut,  and  not  in  defiance  of  his  express  instructions: 
-C»oiCT»  V.  Parrot,  14  Com.  B.  (N.  S. )  74;  Crooher  v.  Hutchinson,  2  D.  Chip.  117. 
Where  an  attorney  accepts  employment  in  a  case,  the  law,  in  the  absence  of 
A  special  contract  to  the  contrary,  implies  an  obligation  oh  his  p&rt  to  attend 


Digitized  by 


Google 


94  Fitch  v.  Scott.  [Misftr 

to  it  until  it  is  determined,  and  he  can  not  abandon  it  without  jast  caose.  He- 
may  demand  payment  of  fees  already  earned,  and  if  they  are  not  paid  may 
withdraw  from  the  case:  C,  d:  Si.  L.  R,  R.  Co.  v.  Koemer,  3  Bradw.  248.  Bat* 
he  must  give  reasonable  notice  of  his  withdrawal:  HarrU  v.  Oaftotim,  2  Car. 
&  M.  632;  Nichols  v.  WiUon,  2  DowL  1031;  C.  di  SL  L.  R.  R.  Co.  v.  Koemetr 
3  Bradw.  248. 

Neolioekce  in  Pboceedinos  after  Verdict  ok  Jihmjment.— Where  an 
attorney  attempts  the  collection  of  a  debt,  it  becomes  his  duty  to  sue  out  all 
process,  mesne  and  final,  necessary  to  effect  that  object;  he  should  pursue 
bail  i^d  those  who  have  become  bound:  Pennington  v.  TeU^  6  Eng.  212; 
Crooker  y.  Hutchinson,  I  Vt.  73;  he  is  liable  for  neglecting  to  charge  defend- 
ant by  execution,  whereby  he  was  discharged:  Russell  v.  PahMr^  2  Wils.  325; 
aho  if  non  est  inventtis  be  returned  on  the  execution  and  he  fails  to  sue  out 
scire  fcbcias  against  the  bail  in  a  reasonable  time:  Dearborn  v.  Dearborn^  15 
Mass.  315.  But  where  the  law  allows  a  certain  time  for  the  performance  of 
an  act,  an  attorney  is  not  liable  for  delay  if  he  performs  the  act  within  that 
time:  Holmes  v.  Pechj  1  R.  I.  242.  In  that  case  an  attorney  died  twelve  day* 
before  the  return  day  of  an  execution,  without  having  levied  the  attachment^ 
real  estate  having  been  attached  by  the  original  writ,  and  the  attachment, 
not  being  subsequently  levied,  was  lost;  it  was  held  that  the  attorney  waa 
not  liable  for  the  damages  sustained,  as  nothing  had  been  lost  at  the  time  of 
his  death.  Where  an  attorney  submits  a  motion  for  a  new  trial  before  the 
certificate  in  support  of  it  is  certified,  he  is  liable:  Oa/mbe:i^  v.  Hart,  44  Cal. 
542;  so,  also,  where  he  obtains  a  new  trial  but  conducts  the  proceedings  in 
obtaining  it  so  carelessly  and  negligently  that  the  order  granting  the  same  is 
reversed  in  the  supreme  court;  and  his  liability  is  not  altered  by  the  fact 
that  the  attorney  employed  other  counsel  in  the  same  case:  Drcus  v.  Hogan^ 
50  Cal.  121;  and  where  a  jury  returned  a  verdict  in  the  attorney's  favor,  and 
he  took  the  same,  and  by  his  negligence  and  unskillfulness  altered  the  verdict 
so  as  to  include  only  a  worthless  piece  of  the  property  sought  to  be  recov- 
ered, and  the  jury  at  his  request  accept  the  same  as  their  verdict,  he  must 
answer  for  the  damages  that  result:  36  Ind.  319;  so  where,  in  drawing  up  a 
•  decree,  the  solicitor  erroneously  inserted  the  word  "inquiry"  for  the  word 
*•  sale."    In  re  Bolton,  9  Beav.  272. 

An  attorney  has  no  power  to  satisfy  a  judgment  without  payment:  Monde- 
ville  V.  Reynolds,  68  N.  Y.  528;  nor  to  release  the  same:  Kirk's  appeal,  87  Pa. 
St.  243;  30  Am.  Rep.  357;  nor  to  settle  the  judgment  by  allowing  the  same 
in  payment  of  an  account  against  himself:  Chapman  v.  Burt,  77  HI.  337;  nor 
to  receive  payment  in  depreciated  money:  Trumbull  v.  Nicholson,  27  Id.  149; 
nor  to  receive  anything  but  money  in  payment:  Herriman  v.  Shomon,  24 
Kan.  387;  S.  C,  36  Am.  Rep.  261. 

Liability  of  Attorney  for  Negligence  of  Partner,  Clerk,  or  Sub- 
attorney. — Lawyers  practicing  in  partnership  are  equally  responsible  for  eacb 
other's  negligence  or  want  of  skill,  and  each  individual  member  is  liable  for  the 
misconduct  of  any  of  the  other  members:  Poole  v.  Oist,  4McCord,  259;  Dufight 
v.  Dimon,  4  La.  Ann.  490;  Norton  v.  Cooper,  3  Sm.  &  G.  375;  Wilkinson  v. 
Grisvcold,  12  Smed.  &  M.  669;  Livingston  v.  Cox,  6  Pa.  St.  360.  He  can  not  re- 
lieve himself  from  liability  by  hiring  or  substituting  other  counsel:  SmaUux>od 
v.  Norton,  20  Me.  83.  And  where  he  employs  another  person  to  prosecute  a 
claim  placed  in  his  hands  for  collection,  he  is  chargeable  with  the  negligence  of 
the  person  so  employed,  and  he  is  not  relieved  from  liability  by  the  fact  that 
such  person  is  himself  a  competent  iattomey :  Walker  v.  Stevens,  79  111.  193.  So 
where  notes  were  placed  in  his  hand  for  collection,  and  the  maker  residing !  • 
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a  coonty  where  the  attorney  did  not  practice,  he  sent  them  to  an  attorney  la 
that  ooonty,  and  the  hitter  collected  them  and  converted  them  to  his  owik 
use,  he  is  liahle  to  the  client  for  the  amount:  Pollard  ▼.  Jiotniand,  2  Blackf. 
22.  And  where  a  receiTer  was  appointed  hy  the  court  upon  the  represen- 
tation of  the  plaintiff's  solicitor  that  the  receiver  had  entered  into  the  usual 
recognizances,  which  he  had  not  in  fact  done;  and  a  loss  occurred  in  conse- 
quence of  the  receiver's  liability  being  only  in  the  nature  of  a  simple  contract, 
tiie  solicitor  was  held  personally  resppnsible,  though  he  practiced  in  the 
country  and  the  representations  were  made  by  his  London  agents:  Simmotu 
V.  Sose,  31  Beav.  1.  An  attorney  must  answer  to  the  client  for  the  n^U- 
gence  of  his  derk  as  much  as  if  it  was  his  own  immediate  act:  Floyd  v.  Nan^ 
gUy  3  Atk.  5^;  Birhbeck  v.  Stafford,  14  Ab.  Pr.  285,  as  where  the  employee 
of  an  attorney  failed  to  give  him  notice  of  the  trial  of  a  cause  which  was  con- 
sequently undefended  and  lost:  CoUard  v.  Or^fin,  Barnes,  37;  also,  when  h» 
collected  money  and  gave  it  to  a  third  person,  from  whom  it  was  stolen, 
even  though  such  third  person  was  trustworthy:  Orayton  v.  WiVdnaon^  5- 
Smed.  &  M.  268. 

Miscellaneous  Appucations  of  the  Role  Requiring  Diligence  and- 
Skill. — When  there  is  reasonable  doubt  whether  an  instrument  drawn  by 
an  attorney  is  illegal  or  not  on  account  of  champerty,  and  there  is  no  want , 
of  ordinary  care,  and  the  attorney  consults  those  in  whom  he  had  confidence 
and  acts  under  their  advice,  he  is  not  liable  if  the  instrument  afterwards- 
proves  illegal;  he  does  not  guarantee  the  instrument:  PoUs  v.  Sparrow,  8  Car. 
&  P.  749.  But  an  attorney  acting  for  a  lender  is  liable  if  he  takes  insufficient 
security:  Donald$on  v.  HaUane,  7  CI.  &  Fin.  762;  Langdon  v.  Godfrey,  4 
Post,  i,  P.  445;  or  where  he  received  instructions  to  prepare  security  for  the 
payment  of  an  annuity,  and  he  does  so  by  mere  agreement  and  not  under 
seal:  Parker  v.  lioUs,  14  Com.  B.  691;  and  where  he  lent  money  to  A.  on  an 
agreement  by  which  C.  charged,  as  security,  his  interest  in  ^ye  thousanol 
pounds  consols,  standing  in  the  names  of  trustees  in  trust  for  him,  but 
n^lecting  to  give  the  trustees  notice,  a  judgment  creditor  who  subsequently 
obtained  a  charging  order  under  statutes  1  and  2  Vic,  c.  110,  sec.  4,  notice 
of  which  he  gave  to  the  trustees,  obtained  precedence,  in  consequence  of 
which  the  debt  was  lost:  Watts  v.  Porter,  3  £1.  &  Bl.  743;  S.  C,  2  C.  L.  1553. 

An  attorney  employed  to  complete  a  contract  for  the  purchase  of  leasehold  . 
property,  must  make  a  reasonable  inquiry  into  the  vendor's  title,  and  he  ia 
liable  if  the  vendee  is  afterwards  turned  out  on  account  of  a  mortgage  on  the 
place  and  loses  the  purchase  money:  Allen  v.  Clark,  1  N.  R.  358;  so  where  a 
solicitor,  in  the  published  rental  of  premises  advertised  to  be  sold,  misde- 
scribed  one  portion,  he  becomes  chargeable  with  the  consequent  damages: 
Taylor  v.  Oortnan,  4  Ir.  Eq.  550.  But  where  an  attorney  employed  to  draw 
up  a  deed  of  assignment  for  the  benefit  of  creditors  by  a  person  whose  prop- 
erty he  knew  had  been  taken  possession  of  on  a  petition  for  protection  by  the 
official  assignee,  is  informed  by  the  client  that  he  believes  all  the  creditora 
would  sign,  he  (the  attorney)  is  not  bound  to  ascertain  whether  the  creditors 
would  sign,  and  it  is  not  negligence  in  him  not  to  do  so:  Lewis  v.  CoUard,  2 
Com.  L.  1345;  S.  C,  14  Com.  R  208.  An  attorney  may  be  liable  for  a  debt 
loet  by  his  negligence,  but  is  not,  of  course,  liable  for  the  loss  of  the  evidence 
of  the  debt;  and  in  a  suit  brought  against  him  for  such  loss,  he  may  show 
that  the  plaintiff  had  another  remedy  for  the  recovery  of  his  debt,  which  he 
has  succettfuUy  pursued:  HurUmgton  v.  Bumnill,  3  Day,  390. 

Measure  op  Damages  against  an  Attorney. —If  a  party  sustains  lose 
by  the  negligence  or  want  of  skill  of  his  attorney,  the  latter  is  liable  in  dam- 
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Mgies,  to  be  measured  by  the  amount  of  the  actual  lots  sostamed:  Mwrdu  v. 
Shaddtford,  4  Ala.  4d3;  PenmngUm  v.  Tell,  6  Eng.  212;  NUbet  v.  Laumon^ 
1  Ga.  275;  Cox  v.  StdUvan,  7  Id.  144;  Stevens  v.  Walker,  55  HL  151;  EccUs 
V.  Stephenson,  3  Bibb,  517;  Qraywn  y.  WiUAnaon,  5  Smed.  &  M.  268;  Suy- 
dam  V.  Fanc«,  2  McLean,  99;  ilmo2i  v.  Hobinson^  3  Daly,  298;  Orooker  v. 
^iiA;Atfwon,  2  D.  Chip.  117;  Bootes  v.  ^>'(ofif,  2  Leigh,  650.  The  nominal 
amount  of  the  debt  in  the  first  snit  is  not  the  criterion:  Eedes  v.  Step/tenson, 
3  Bibb,  517;  Cox  v.  Sullivan,  7  Ga.  144;  Orooker  v.  Hutchinson,  2  D.  Chip. 
117;  and  where  the  n^ligeace  complained  of,  in  its  legal  effects,  works  no 
injury  to  the  client,  the  attorney  is  not  liable:  Harter  v.  Morris,  18  Ohio  St. 
4S^  It  b  incumbent  on  the  plaintiff  to  show  that  he  had  a  valid  claim 
which  has  been  impaired  or  lost  by  the  negligence  or  misconduct  of  the  at- 
torney: Spiller  V.  Davidson,  4  La.  Ann.  171;  for  unless  this  be  shown,  he  is 
liable  only  for  nominal  damages:  Penmngton  v.  Tell,  6  Eng.  212.  The  proof 
of  actual  damage  may  extend  to  facts  that  occur  and  grow  out  of  the  injury, 
•even  up  to  the  day  of  the  verdict:   IVileox  v.  Plummer,  4  Pet.  172. 

As  a  general  rule,  an  attorney  is  not  liable  for  interest  on  the  demand,  but  he 
Is  chargeable  with  interest  where  he  collects  money  and  converts  it  to  Ms  own 
use:  Chapman  v.  Bwrt,71  HI.  337;  WaJdpole  v.  Bishop,  31  Ind.  156;  Mansfield 
V.  Wilkerson,  26  Iowa,  482;  or  is  guilty  of  unreasonable  delay  in  paying  it 
over:  Dwight  v.  Simon,  4  La.  Ann.  490;  Chapman  v.  Burt,  77  HI.  337;  or 
tenders  client  an  insufficient  amount,  after  deducting  his  fees:  Keteham  v. 
Thwp,  91  Id.  611.  In  Johnson  v.  Semple,  31  Iowa,  49,  and  Waldpole  v. 
Bishop,  31  Ind.  156,  it  was  held  that  a  demand  must  be  made  of  the  attorney 
to  charge  him  with  interest.  The  amount  of  the  damages  lies  with  the  jury, 
4md  id  determined  by  it:  Ood^roy  v.  Jay,  5  Moo.  ft  P.  284;  Bussell  v.  Palmer, 
Z  Wils.  326;  Crooker  v.  HvtckbMcm,  2  D.  Chip.  117;  Eccles  v.  Stephenaon,  I 
Bibb,  517. 


EWING  V.  GUDVTESLL. 

(3  HowABn.  833.) 

Pbom  ▲  VoLUNTABT  NoKSUiT,  a  writ  of  error  will  not  lie. 
CouBTS  DO  NOT  POSSESS  PowsR  TO  NoNsuiT  in  this  state,  bat  they  instmot 
the  jury  to  find  as  in  case  of  a  nonsuit. 

Ebbob  to  the  circuit  court  of  Warxea  cooniy.  The  opinion 
states  the  case. 

Norcom  and  Mayaon,  for  the  plaintiffs  in  error. 

Mayes,  contra. 

By  Court,  Tbotteb,  J.  This  was  an  action  of  assumpsit,  in 
the  Warren  circuit  court,  upon  a  bill  of  exchange.  The  defend- 
^mts  pleaded  non  assumpaU.  On  the  trial  the  plaintiffs  offered 
CO  read  to  the  juiy  the  bill  on  which  the  suit  was  brought,  which 
the  court  refused,  on  the  ground  of  variance  in  the  description 
of  the  bill  declared  on,  from  the  one  offered  in  CTidenoe.  The 
plaintiffs  then  suffered  a  nonsuit,  and  there  was  judgment  against 
them  for  the  costs. 
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In  answer  to  the  assignment  of  errors,  it  was  insisted  by  the 
^sounsel  for  the  defendants  that  this  is  not  a  proper  case  for  a 
writ  of  error,  and  that  error  will  not  lie  from  a  judgment  for  a 
Yolnntaiy  nonsoit.  It  is  very  evident  that  the  reasons  in  sup- 
port of  appeals  and  writs  of  error,  can  not  be  made  to  embrace 
the  case  of  a  Toluntaiy  default;  for,  in  that  case,  though  the 
judgment  be  ever  so  erroneous,  yet  being  a  consequence  of  the 
party's  own  conduct,  he  can  not  be  heard  to  impeach  it.  It  is  a 
judgment  sought  by  the  party,  and  supposed  to  be  rendered  for 
his  benefit.  How  then  can  he  complain  of  it  ?  Can  it  be  assigned 
for  error  that  the  court  allowed  the  plaintiff  to  take  the  step 
disked  for  by  himself  ?  This  view  of  the  subject  has  been  taken 
by  the  courts  in  England,  and  also  by  those  in  this  coimtiy.  In 
the  case  of  Kempland  v.  McCaiUey,  4  T.  R.  436,  it  vras  held  by 
all  the  judges,  that  error  would  not  lie  on  a  voluntary  nonsuit. 
"They  say  "  it  is  apparent  that  there  can  be  no  error  of  which  the 
plaintiff  can  avail  himself;  for  if  the  record  were  manifestly 
•erroneous,  the  plaintiff,  who  has  made  default  by  suffering  a 
nonsuit,  can  never  have  a  judgment  afterwards  in  his  fa^r. 
•'  The  case  of  Box  v.  Bennet,^  1  H.  Bl.  432,  is  an  authority  for 
the  same  doctrine.  The  case  of  Evans  v.  The  United  States,  6 
Cranch,  280,  is  identical  in  principle  with  the  one  before  us,  and 
it  was  there  held  by  the  supreme  court  of  the  United  States,  that 
error  could  not  be  supported.  In  support  of  the  writ  of  error,  the 
counsel  for  the  plaintiffs  have  relied  on  the  case  of  Smith  v.  LiUts,^ 
2  Johns.  9;  and  other  cases  decided  by  the  supreme  court  of  New 
York.'  But  upon  looking  into  these,  we  find  that  in  each  of 
ihem  the  nonsuit  was  compulsory,  was  the  judgment  of  the  court 
upon  the  motion  of  the  defendant,  and  that  it  was  resisted  by 
the  plaintiff;  such  was  the  case  of  Smith  v.  Stdts. 

In  Van  De  Veer  v.  Stanton,  1  Cow.  82,  the  justice  before  whom 
the  cause  was  tried,  nonsuited  the  plaintiff  on  the  motion  of  the 
defendant,  and  gave  judgment  against  him  for  the  costs.  The 
supreme  court  says:  "  The  justice  erred  in  nonsuiting  the  plaint- 
iff." In  Schemerhxym  v.  Jenkins,  7  Johns.  373,  the  same  prin- 
<dple  is  stated.  It  was  an  action  of  assault  and  battery  by  an 
infant.  The  defendant  pleaded  in  chief.  It  was  admitted  at 
the  trial  that  the  plaintiff  was  an  infant.  The  defendant  there* 
upon  moved  for  a  nonsuit,  unless  a  guardian  was  appointed  for 
the  plaintiff,  and  none  being  appointed,  the  court  ordered  the 
plaintiff  to  be  nonsuited.  In  New  York,  the  courts  possess  the 
power  to  nonsuit  the  plaintiff;  and  when  this  is  done  against  his 

1.  B99  T.  Bmmttt,  9.  amiXk  t.  SvMm. 
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consent,  he  should  bo  allowed  to  impeach  the  decision.  In  thi» 
state  the  courts  possess  no  such  power,  and  never  exercise  it. 
The  utmost  extent  to  which  they  can  go  is  to  instruct  the  juiy  to 
find  a  verdict  as  in  case  of  nonsuit,  and  this  is  often  done.  When 
erroneously  done,  the  plaintiff  has  an  undoubted  right,  upon 
principle  and  authority,  to  review  the  judgment  in  the  court  of 
errors.  In  the  present  case,  the  plaintiff  voluntarily  abandoned 
his  cause,  made  default  in  the  language  of  the  books,  and  suf- 
fered a  nonsuit.  This  step,  on  his  part,  may  have  been  super- 
induced  by  an  error  in  the  court  in  rejecting  his  proof;  but  that 
can  not  alter  the  effect  of  the  judgment.  We  can  not  look  into* 
the  motives  which  influenced  the  plaintiff.  It  is  sufficient  that 
the  record  informs  us  that  he  was  nonsuited  by  his  consent,  and 
on  his  own  motion. 
Let  the  cause  be  dismissed  with  costs  to  the  defendant,  etc. 

Gb^ntiko  Gompuusobt  NoirsinT:  See  note  to  French  v.  SmUht  24  Am.  Dec 
620.  Nonsnit  does  not  bar  a  subsequent  suit  for  the  same  cause  except  ia 
some  particular  case:  Dana  y.  QiU^  20  Id.  255.  Appeal  from  an  order  of  the 
circuit  court,  refusing  to  set  aside  a  nonsuit,  lies  to  the  supreme  court:  Sinum*9^ 
Ba^rs  V.  ChratZy  23  Id.  33. 

Erhobs  in  Favor  of  ▲  Pabtt  objecting  to  a  decree  are  not  alone  mir 
fident  ground  for  revising  it:  Qr^ffUh  v.  Depew^  13  Am.  Dec  141;  Brown  v.. 
CalduHsU,  13  Id.  660. 


Newman  v.  Fosibb. 

[3  HOWABD,  888.] 
PLADfTIFF  IN  EJBCTMEKT  IS  ENTITLED  TO  ReOOVEB  Upon  foll  pTOOf  of  titl* 

and  an  adverse  possession  by  the  defendant  at  the  time  of  the  oommenoe- 

ment  of  the  suit. 
It  is  not  Error  to  Refuse  Instructions,  unless  the  party  shows  proof  to^ 

which  they  could  be  applied. 
Boundary  a  Question  for  the  Jury.— Whether  a  boundary  has  been  s» 

run  and  marked  as  to  preclude  further  inquiry,  is  a  question  for  the  jury. 
Calls  of  Patent  mat  be  Controlled  bt  Survey. 
Artifioial  or  Natural  Boundaries  Prevail  over  courses  and  distuytes. 
Parol  Evidence  is  Admissible  to  Prove  Boundary. 
A  Map  and  Certificate  of  Survey  are  not  Conclusive  Evidence  per 

$e  that  the  lines  were  run  as  marked  on  them,  but  they  ore  open  to  ex- 
planation by  the  surveyor. 
To  Bring  Plat  within  Rule  of  Closed  Survey,  the  line  of  division  must 

be  marked  on  the  ground. 
In  Ejectment,  Evidence  op  Defendant's  Possession  at  commencement  oi 

the  suit  is  necessary. 
A  Special  C'ONsent  Rule  is  Necessary  only  where  actual  entry  must  btr 

made  previous  to  suit  brought. 
Error  will  not  Lie  for  allowanoe  of  amendments. 
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Ejectmekt.     The  question  arose  as  to  the  boundary  line  be- 
tween two  adjoining  sections.     The  title  to  the  sections  them- 
selyes  was  not  in  dispute.    The  appellees  rely  upon  the  plat  and 
certificate  of  survey  made  by  the  surveyor-general,  and  returned 
to  the  office  of  the  register,  containing  a  diagram  of  the  sec- 
tions and  the  established  comer  on  the  township  line.    A  dotted 
Une,  as  shown  by  this  map,  runs  from  this  comer  diagonally 
north-west,  then  turns  to  the  north-east,  and  continues  till  it 
strikes  the  external  boundary.     The  appellees  claim  the  land 
east  of  this  line  as  included  in  their  section.     The  appellants 
claim  under  a  map  made  from  an  actual  survey  after  the  suit 
was  commenoed.    It  differs  from  the  other  in  no  particular,  ex- 
cept that  the  boundary  line  runs  due  north  &om  the  established 
corner.     The  appellant  claims  the  land  west  of  the  line  thus 
run.     McFail,  the  last  surveyor,  states  that  he  made  diligent 
search  for  the  boundary  as  indicated  by  the  dotted  line,  but 
could  not  find  it,  and  that  no  division  line  had  ever  been  run 
and  marked  on  the  ground  between  the  two  sections,  until  he 
had  run  his  line,  as  shown  on  his  map.     The  appellees  admit 
this  fact,  and  also  that  this  is  the  true  line  of  division  under  the 
act  of  congress  of  February  11, 1806,  but  insist  that  the  dotted 
line  is  a  part  of  the  plat  of  survey,  and  though  made  in  mistake, 
is  to  bo  taken  as  ihe  settled  boundary  line,  and  can  not  be  cor- 
rected to  the  prejudice  of  their  claim.     The  plaintiff  moved  the 
court  to  instruct  the  jury  that  if  they  believed  the  defendants,, 
at  the  commencement  of  the  suit,  were  in  possession  of  the  land 
to  which  they  had  shown  title,  they  must  find  for  the  plaintiff; 
and  also,  that  if  the  boundary  line,  as  shown  by  the  dotted  line- 
in  the  original  survey,  was  not  actually  run  and  marked  on  the- 
ground,  that  the  true  division  line  was  to  be  ascertained  by  run-^ 
ning  due  north  from  the  established  comer,  and  if  the  defend- 
ants are  in  possession  west  of  this  line,  they  must  find  for  the- 
plaintiff.    The  court  refused  to  give  these  instructions.     This  re- 
fusal was  assigned  for  error.     Plaintiff  also  assigned  for  error 
that  the  court  allowed  the  defendant  to  amend  the  consent  rule. 

Thrasher,  for  the  appellant. 

By  Court,  Tbotter,  J.  That  the  plaintiff  in  ejectment  is  en- 
titled to  recover  upon  full  proof  of  title,  and  an  adverse  pos- 
session by  the  defendant,  at  the  time  of  commencing  the  suit,  is 
a  legal  proposition  not  susceptible  of  controversy.  It  is  not 
every  refusal,  however,  to  state  legal  principles  to  a  jury,  how- 
ever clear  in  themselves  as  abstract  doctrines  of  the  law,  which 
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will  be  decided  to  be  error.  It  is  sometimes  very  hazardous  to 
lay  general  principles  of  law  before  the  jury,  where  they  can  not 
be  directly  applied  to  the  facts  in  proof.  It  has  been  uniformly 
decided,  therefore,  that  it  is  not  error  in  the  judge  to  refuse  in- 
structions unless  the  party  shows  the  existence  of  proof  to  which 
they  can  be  fairly  applied.  Before  we  can  decide  that  the 
court  below  was  wrong  in  refusing  this  instruction,  it  will  be 
necessary  to  examine  in  connection  with  it,  the  facts  of  the  case, 
and  this  will  bo  done  in  determining  upon  the  propriety  of  the 
second  instruction  asked  for  and  refused.  The  questions  em- 
braced in  this  instruction  are  essentially  all  that  arise  out  of  the 
whole  record,  and  in  disposing  of  them  we  shall  necessarily 
decide  this  cause.  The  principles  involyed  in  the  above  charge, 
asked  for  by  the  plaintiff,  are  within  the  established  rule  upon 
the  subject  of  boundary.  The  act  of  congress,  of  the  eleventh 
of  February,  1805,  provides,  that  the  boundary  lines  of  sections, 
which  shall  not  have  been  actually  run  and  marked,  as  required, 
shall  be  ascertained  by  running  straight  lines  from  the  estab- 
lished comers  to  the  opposite  corresponding  comers,  but  in 
those  portions  of  the  fractional  townships  where  no  such  oppo- 
site corresponding  comers  have  been  or  can  be  fixed,  the  said 
boundary  line  shall  be  ascertained  by  running  from  the  estab- 
lished comers,  due  north  and  south,  or  east  and  west  lines,  as 
the  case  may  be,  etc.  If  there  was,  then,  no  proof  before  the 
jury,  that  the  division  line  between  the  sections  had  been  actually 
run  and  marked  on  the  ground  by  the  original  survey,  the  line 
could  be  ascertained  in  no  other  legal  mode  than  that  pointed 
out  in  the  act  of  congress  referred  to.  Whether  it  had  been  run 
and  marked  so  as  to  dose  all  further  inquiries  into  the  question 
of  boundary,  was  certainly  a  question  for  the  jury.  And  it  might 
very  properly  have  been  submitted  for  iheir  determination. 
With  a  view,  however,  to  determine,  fully  and  satisfactorily,  the 
whole  question  involved  in  this  assignment  of  the  errors,  we  will 
consider  it  in  connection  with  the  decision  made  by  the  judge, 
upon  the  legal  effect  of  the  dotted  line  of  x)artition  in  the  original 
plat  of  survey.  That  decision  was,  that  this  line  being  part  of 
the  map  and  so  appearing  upon  its  face,  could  not  be  corrected 
after  a  sale  of  the  land,  though  made  in  mistake. 

The  rule  on  this  subject  is  well  settled,  and  is  uniform  in  all 
the  cases  which  have  been  adjudicated  where  boundary  was  to 
be  ascertained.  The  survey  is  to  be  taken  as  part  of  the  patent. 
It  is  the  source  of  title,  is  a  matter  of  record,  and  may,  there- 
iore«  be  resorted  to  in  order  to  control  the  calls  of  the  patent. 
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A  consequence  of  tiiis  principle  is,  that  if  the  plat  and  certificate 
of  survey  show  artificial  or  natural  boundaries,  though  they 
may  vary  from  the  course  or  distance  called  for,  they  will  never- 
iheless  be  taken  as  the  true  boundaries  of  the  tract,  if  they  can 
be  well  ascertained  as  described  in  the  grant:  1  Marsh.  96;^ 
Pirtle's  Dig.  125.  The  reason  and  policy  of  this  doctrine  is  well 
explained  in  the  case  of  Hubert  and  Wife  v.  Wise  et  al,,  8  Call» 
238.'  Judge  Pendleton  says:  **  The  marked  trees  upon  the  land 
remain  invariable,  and  are  to  govern  as  to  t|ie  boundary.  Such 
lines,  therefore,  when  proved,  are  never  suffered  to  bo  departed 
from.  If  the  true  line  according  to  course  and  distance,  called 
for  in  the  plat  and  certificate  of  survey,  depart  from  the  line 
proved  to  be  actually  run,  and  evidenced  by  marked  trees  or 
other  natural  or  artificial  monuments,  the  latter  must  prevail;" 
and  he  gives  as  the  reason,  the  liabilities  to  mistakes  by  the  sur- 
veyor, sometimes  putting  north  for  south,  east  for  west,  or  in 
copying  the  descriptions  into  the  patent.  It  would  be  highly 
detrimental,  therefore,  if  a  mistake  in  the  calls  of  a  patent  might 
not  be  corrected  by  reference  to  the  plat  and  certificate  of  survey. 
In  the  case  of  Throop  v.  Cheeaeman,  16  Johns.  264,  it  is  said  by 
the  court  that  the  comer  of  lots  as  fixed  by  the  surveyor-general 
can  not  be  disregarded.  In  the  case  of  Lyon  v.  Boas  and  Wife, 
1  Bibb,  467,  the  same  doctrine  is  fully  stated  and  illustrated. 
The  court  say,  when  a  line  has  been  ascertained  and  marked  by 
natural  or  artificial  objects,  it  is  to  be  considered  as  the  proper 
boundary,  though  found  to  deviate  from  a  rectilinear  or  mathe- 
matical line.  That  case  was  precisely  analogous  to  the  one 
before  the  court.  Both  parties  claimed  imder  deeds  from  the 
same  grantor.  The  farms  lay  adjoining,  and  the  question  was 
purely  one  of  boundary.  The  x)artition  line  called  to  run  from 
comer  to  comer  vnthout  any  intervening  object.  By  a  plat  filed 
in  the  cause,  the  spring  v^hich  was  claimed  to  be  on  the  land  of 
the  defendant  was  represented  to  be  one  pole  from  a  straight 
line  according  to  the  calls  in  the  deed.  But  the  proof  was  full 
that  the  line  of  partition  v^hich  was  run  by  the  grantor,  passed 
through  the  middle  of  the  spring  and  was  so  run  purposely  to 
give  both  farms  the  use  of  the  water.  And  on  this  proof  the 
court  decreed  in  favor  of  the  complainants  to  have  the  quiet  and 
undisturbed  use  of  the  spring. 

The  general  rule  is  as  stated  and  relied  on  by  the  counsel  for 
the  appellees,  that  the  actual  or  visible  boundary,  whether  nat- 
ural or  artificial,  called  for  in  a  certificate  of  survey,  is  to  pre- 

1.  FrameU  t.  HoMlerig,  1  A.  K.  MafBhile! 

2.  Herbmri  H  Urn.  t.  WUe  eiaL,9  OaU,  389. 
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▼ail  so  long  as  it  can  bo  f  otind  or  proved.  The  legal  presump- 
tion is,  that  the  surveyor  has  done  his  duly  by  marlring  and 
bounding  the  survey.  And  though  this  presumption  can  be  de- 
stroyed by  undoubted  testimony,  yet,  as  this  was  the  fault  of 
the  officer  of  the  government  and  not  of  the  owner  of  the  sur- 
vey, he  ought  not  to  bo  injured.  This  being  the  case,  the  pres- 
ent inquiry  is  satisfied  by  determining  whetiier  the  line  of  par- 
tition between,  the  sections  in  this  case,  was  actually  run  and 
marked  by  the  original  survey.  The  question  of  boundary  is  to 
be  decided,  like  all  others,  by  proof,  and  parol  evidence  is  as 
much  admissible  to  prove  boundary  as  any  other  fact.  We  will, 
therefore,  consider  this  subject  in  reference  to  the  testimony 
furnished  by  the  original  plat  of  the  survey,  and  by  the  witness 
who  testified  in  regard  to  it.  Does  the  map,  per  ae,  furnish  us 
with  conclusive  evidence  that  the  line  was  run  ?  If  so,  the  con- 
troversy is  at  an  end,  for  it  can  not  be  disregarded,  nor  can  it 
now  be  corrected.  What  are  the  indications  on  the  plat,  that 
this  was  done?  The  dotted  line  from  the  comer  which  runs 
north-west  and  intersects  the  Flowers  tract,  is  the  evidence  re- 
lied on  by  the  defendants.  Is  this  to  prevail  in  contravention 
of  the  established  and  admitted  fact  that  it  is  a  wide  deviation 
from  the  true  line  as  ascertained  by  actual  survey?  Is  it  to  con- 
trol the  acknowledgments  of  the  parties,  and  the  proof  of  wit- 
nesses ?  It  may  be  answered  that  it  certainly  must,  and  accord- 
ing to  settled  rules  should  do  so,  if  it  is  to  be  considered  as  a 
part  of  the  plat  and  certificate  of  survey.  Is  every  trace  or  line 
upon  the  map  to  be  regarded  as  an  essential  and  constituent  part 
of  the  survey,  in  the  absence  of  any  collateral  or  concurrent 
testimony  of  the  surveyor  to  designate  its  office?  Does  every 
lineament  of  the  plat  speak  a  certain  and  well-defined  language? 
What  is  spoken  by  the  dotted  line  in  this  plat?  We  are  not 
authorized  to  say  what  office  it  performs,  because  there  is 
nothing  in  the  certificate  of  the  survey  itself,  which  explains  it. 
But  it  may  bo  said  in  answer  to  all  this,  that  the  purchaser  is 
not  to  bo  prejudiced  by  difficulties  of  this  character.  That 
he  bought  on  tiie  faith  of  the  survey,  and  that  the  line  of  bound- 
ary indicated  on  the  plat  is  to  be  preserved  at  all  events.  But 
tlus  would  only  lead  us  directly  back  to  the  question  of  the 
intrinsic  proof  furnished  by  such  a  line.  Looking  at  it  as  a 
naked  trace  of  the  pen,  one  who  is  not  conversant  with  the  struc- 
ture and  figure  of  maps  of  this  kind,  and  the  uses  of  the  various 
lines  of  the  diagram,  would  be  able  to  form  no  opinion  perhaps. 
But  if  it  should  so  attract  attention  as  to  excite  a  curiosiiy  to 
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find  out  its  use  and  object,  an  inquiry  would  be  veiy  naturallj 
made  of  the  Bwcvesjor  himself  to  explain  it.  Its  meaning  would, 
therefore,  depend  on  his  explanation.  As  a  technical  question 
of  science,  its  design  upon  the  map  is  to  be  determined  by  the 
opinion  of  those  whose  skill  in  the  science  enables  them  to  de- 
cide. The  testimony  of  McFail  is,  therefore,  to  be  regarded  on 
this  subject.  He  was  one  of  the  deputy  surveyors  of  the  United 
States.  He  says  that  this  dotted  line  from  the  comer  at  B.  is 
not  designed  to  fix  the  boundary.  That  it  is  no  line.  That  the 
dotting  of  it  is  CTidence  that  the  partition  or  boundary  between 
the  two  sections  neverwas  run  and  marked  on  the  ground  as  re- 
quired by  law.  And  this  is  so  understood,  he  tells  us,  among 
all  suireyors.  This  must  also  have  been  the  view  taken  of  it  by 
the  surveyor-general,  who  ordered  McFail  to  make  the  survey 
returned  by  him  and  approved  by  the  surveyor-general.  We 
take  it,  therefore,  that  the  dotted  line  upon  the  face  of  the  orig- 
inal map  contains  no  intrinsic  proof  that  the  boundary  indicated 
by  it  was  ever  made.  Is  there,  then,  any  extrinsic  proof  that  it 
was  ever  run  ?  There  is  none  furnished  us.  On  the  contrary, 
all  the  evidence  on  the  record  shows  that  it  never  was  run.  The 
surveyor,  McFail,  states  that  he  searched  diligently  for  the  line 
tmt  could  find  none,  and  that  none  had  ever  been  run  and 
marked  on  the  ground  by  any  one  until  he  did  it.  This  proof  is 
folly  calculated  to  destroy  the  force  of  the  dotted  line,  if  it  did 
not  cany  its  own  explanation  upon  it  face.  For  even  in  cases 
where  the  line  has  been  run,  if  there  were  noobjectson  its  direc- 
tion to  give  it  locality,  or  where  those  that  existed  have  become 
extinct,  it  must  then  be  ascertained  by  the  course  called  for. 

If,  therefore,  we  adopt  the  interpretation  of  the  dotted  line, 
which  is  contended  for  by  the  appellees,  and  take  it  to  say  that 
the  boundary  was  closed  by  the  original  survey,  by  what  crite- 
rion is  its  identity  and  locality  to  be  ascertained  ?  Where  are 
the  natural  or  artificial  objects  by  which  it  was  ascertained  and 
marked?  Bywhat  monument  can  it  now  be  traced?  Howisit 
to  be  fixed?  Where  are  the  marked  trees  to  indicate  its  direc- 
tion ?  McFail  tells  us  that  there  are  none.  It  is  true  that  the 
line  intersects  the  Flowers  tract,  but  there  are  no  monuments  or 
objects,  on  any  part  of  the  boundary  of  that  tract,  by  which  we 
can  fix  the  point  of  intersection.  If  then  the  line  was  run,  we 
have  no  means  of  ascertaining  its  locality.  It  is,  therefore,  in 
reason,  necessity,  and  principle,  the  same  as  if  it  never  had  been 
run.  This  distinction  is  fully  sanctioned  by  the  decision  of  the 
€onrt  in  the  case  before  noticed  of  Lyon  v.  Boss  and  W^e,  1  Bibb» 
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238/  The  line  of  division  must  not  only  be  ran,  but  it  must  be^ 
marked  on  the  ground,  to  bring  it  within  the  general  rule  of  a. 
closed  surrey.  We  are  therefore  clearly  of  the  opinion  that  the- 
court  below'erred  in  heading  this  line  to  be  conclusive  evidence 
of  boundary,  and  also  in  refusing  to  give  the  first  and  second 
instructions  asked  for.  This  disposes  of  all  of  the  errors  as- 
signed, except  that  which  refers  to  the  allovrance  of  the  amended, 
consent  rule.  The  consent  rule,  as  it  is  technically  termed,  v?a» 
adopted  in  the  court  of  king's  bench  and  common  pleas  in  Eng- 
land, for  the  sake  of  convenience,  and  was  a  consequence  of  the- 
fictions  allowed  in  the  action  of  ejectment.  By  its  terms  the 
defendant  simply  consents  to  waive  proof  of  the  lease,  entry, 
and  ouster,  stated  in  the  declaration,  and  then  the  cause  is  sub- 
mitted to  the  jury  upon  the  question  of  title.  It  could  never 
work  any  prejudice  to  the  party.  The  practice  for  some  time- 
varied  in  the  two  courts,  the  rule  being  special  in  the  common 
pleas  and  general  in  the  king's  bench.  The  court  of  common 
pleas  required  the  defendant  to  specify  the  particular  part  of  the 
premises  to  which  he  claimed  title.  But  at  this  time,  the  prac- 
tice on  this  subject  is  the  same  in  both  courts,  and  it  is  now  neo- 
essaiy  in  all  cases  to  give  evidence  of  the  defendant's  possession 
of  the  disputed  premises  at  the  time  of  the  commencement  of 
the  suit:  Tillinghast's  Adams  on  Eject.  235;  9  Cow.  661.' 

The  only  case  now  in  which  a  special  consent  rule  can  bo 
necessary  is,  where  an  actual  entry  is  necessary  to  be  made  upon 
the  land  previous  to  suit  brought.  Thus,  where  an  ejectment  ia 
brought  by  one  joint  tenant,  tenant  in  common,  or  coparcener 
against  his  companion,  as  an  actual  ouster  is  necessary,  the  de- 
fendant may  apply  to  the  court  upon  afiidavit  for  leave  to  file  a- 
special  consent  rule,  to  confess  lease  and  entry,  but  not  ouster: 
9  Cow.  236.  And  this  will  always  be  granted:  2  Id.  442.'  The 
effect  of  these  rules  of  practice  is  to  render  nugatory  the  amend- 
ment of  the  consent  rule  in  this  cause.  Since  it  can  have  no 
influence  upon  the  rights  of  the  parties  or  the  qualify  and  meas- 
ure of  proof  required  in  the  cause,  it  did  not  prejudice  the 
plaintiff,  and  he  can  not,  therefore,  assign  it  for  error.  But,  at 
any  rate  the  allowance  of  amendments  is  not  a  matter  for  which 
error  will  lie:  3  Com.  Dig.  566;  11  Wheat.* 

For  the  reasons,  however,  which  have  been  stated  in  relation 
to  the  other  assignment  of  errors,  the  judgment  of  the  court  be- 
low must  be  reversed,  the  cause  remanded,  and  a  venire  de  novo 
awarded. 

1.  1  Btbb,  466.  2.  Jacktvn  ▼.  Ives,  8.  Jodbon  T.  XfOt. 

4.  Chirac  r,  Reinieker,  U  Wheat.  MO. 
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Bouifi>ABiis»  wmoH  Pbevail:  See  note  to  WendeUY.  Jackson^  22  Am.  Dec. 
642,  and  HeeUon  v.  Hodgea,  30  Id.  734,  citing  cases  in  the  American  Decisions. 
Natural  or  artificial  boundaries  in  the  ground  control  the  courses  and  dis- 
tances: HaU  y.  Powel,  8  Id.  722;  Frost  v.  SpaukUng,  31  Id.  150,  and  note  154; 
and  also  have  preference  over  marked  lines  and  generally  control  them: 
Hurley  y.  Morgan,  28  Id.  579,  and  note  584;  but  the  natural  objects  must  b» 
identified:  MdJoy  y.  Chtioway,  17  Id.  591.  If  an  established  or  admitted 
line  yaries  from  tiie  calls  of  a  grant,  the  othor  lines,  if  not  marked,  should  be- 
run  with  the  same  yariation  as  the  admitted  line:  Sevier  y.  WUaon,  14  Id. 
741.  If  calls  in  a  grant  are  imperatiye,  they  must  be  complied  with  and  the- 
coQiaes  and  distances  rejected,  if  they  do  not  correspond  with  the  calls.  Bui 
if  the  caUs  are  not  imperatiye  or  can  not  be  proyed,  the  location  must  be  ac- 
cording to  the  courses  and  distances:  Hammond  v.  Hidgely,  9  Id.  522. 
CSourses  and  distances  will  prevail  in  determining  the  termini  of  a  line,  oyer 
the  further  description  of  this  point  as  being  '*  near"  to  given  objects:  I>em  y. 
Oraham,  27  Id.  226.  Where  a  conveyance  described  land  by  courses  and 
distances  without  any  natural  boundaries,  the  party  in  locating  his  landa 
must  be  confined  to  the  courses  and  distances,  and  can  not  explain  by  parol 
what  bind  was  intended  to  be  conveyed:  Hamilton  v.  Caioood,  1  Id.  378. 

CONTUSIOK  OF  BOUNDASIXS,   EqITITY  JURISDICTION  IN  RELATION   TO:    Seo- 

note  to  Stuart's  Heirs  y.  Coalter,  15  Am.  Dec.  745. 

EyiDENCB  OF  Bouia>ABT. — Where  a  covenant  to  convey  land  is  silent  as  to> 
quality,  quantity,  and  boundary,  parol  evidence  is  admissible:  Cock  y.  Tay- 
lor, 5  Am.  Dec  650.  Parol  evidence  is  admissible  in  relation  to  the  bound- 
aries of  bind,  though  such  bouudaries  differ  from  the  courses  described  in  the- 
patent:  McNeil  v.  Dixon,  10  Id.  740.  Verbal  agreement  of  adjoining  claim- 
ants and  their  acts  in  pursuance  thereto  in  fixing  upon  a  boundary  line,  ia 
evidence  that  the  line  so  agreed  upon  is  the  true  line:  Nichol  v.  LyUi*s  Lenu, 
26  Id.  240.  Declarations  and  admissions  of  a  party  are  admissible  as  evi- 
dence of  boundary:  Coate  v  Speer,  15  Id.  627,  and  note  628;  Demmg  v.  Car* 
rington,  30  Id.  591,  and  note  595.  Mistakes  in  the  calls  of  a  patent  may  b» 
corrected  by  reference  to  plat  and  certificate  of  survey:  Steele  v.  Taylor,  1$ 
Id.  151;  but  a  survey  is  not  evidence  without  showing  an  authority  to  make- 
it,  or  proving  that  such  authority  existed  and  was  afterwards  lost:  WUmm 
V.  StoTier,  11  Id.  664.  Questions  in  relation  to  boundary  lines  are  for  the 
determination  of  the  jury:  Comegys  v.  Carley,  27  Id.  356;  HaU  v.  Powel,  8- 
Id.  72. 

iNSTBUonoHB. — ^Thc  court  can  not  instruct  the  jury  as  to  whether  facts- 
have  been  given  in  evidence,  but  can  only  instruct  tiiem  as  to  the  law  upon 
certain  facts,  if  they  should  find  them  well  proved:  Irish  v.  Smith,  11  Am. 
Dec  648.  Abstract  instructions  should  not  be  given:  Porter  v.  Robinson,  13- 
Id.  153. 

Amendments. — ^Amendments  are  largely  within  the  discretion  of  nisiprhiS' 
courts,  but  this  is  a  legal  discretion,  and  if  abused,  will  be  corrected  on  ap- 
peal: RobUns  v.  Treadway,  19  Am.  Dec.  152;  Carpenter  v.  Ooohm,  21  Id. 
566.  Amendments  allowed  in  supreme  court  are  reviewable  in  court  of  error» 
on  a  writ  of  error  which  brings  up  only  the  pleadings  as  amended:  Tutde  v. 
J9cks(m,  21  Id.  306. 
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Oabteb  v.  Spenobb. 

[4  HOWAXD,  42.] 

A  Pateitt  is  thb  Highest  Evidence  of  Title,  and  can  be  impeaohed  only 

on  the  ground  of  fraud  or  mistake. 
Application  fob  Pbivate  Entbt  without  Filino  Avfidavit  that  land  was 

not  subject  to  right  of  pre-emption,  as  required  by  an  instruction  of  the 

secretary  of  the  treasurer  under  act  of  April  5,  1832,  is  not  of  itself 

evidence  of  fraud. 
'Whebb  Settleb  Ebects  Impbovements  at  the  Cobneb  or  Seotions,  an 

entry  of  one  of  the  sections  on  which  the  improvements  were  made  is  a 

bar  to  pre-emptive  right  over  the  other  sections. 

Bill  to  vacate  patent,  alleging  that  the  complainant  Carter,  at 
the  passage  of  the  act  of  congress  of  April  5, 1832,  was  in  the 
•exclusive  possession  of  the  south-west  quarter  of  section  twelve, 
the  land  in  controversy;  that  he  made  an  application,  but  his 
«ntry  was  not  received,  as  the  defendant  Spencer  had  previously 
entered  the  same  land;  that  Spencer  had  obtained  a  patent  for 
the  land  and  brought  an  action  of  ejectment.  The  chancellor 
•dismissed  the  bill,  and  Carter  appealed. 

HiUchinson,  for  the  appellant. 

Hughes,  contra. 

By  Court,  Shabkbt,  C.  J.  The  legal  title  is  unquestionably 
with  the  defendant.  A  patent  is  the  highest  evidence  of  title; 
it  is  evidence  that  all  prerequisites  have  been  complied  with, 
and  can  not  bo  questioned  either  in  a  couit  of  law  or  equity, 
imless  it  be  on  the  ground  of  fraud  or  mistake. 

The  legal  title  being  with  the  defendant,  it  devolves  on  the 
complainant  to  show  that  it  was  obtained  in  fraud  of  his  rights. 
There  is  no  proof  whatever  which  can  be  deemed  sufficient  to 
•establish  fraud,  nor  was  the  entry  such  as  to  raise  a  presumption 
of  fraud.  The  act  under  which  complainant  claims  is  very  in- 
definite: it  merely  provided  that  actual  settlers,  being  house- 
keepers, should  have  a  right  of  pre-emption  to  enter  within  six 
months,  a  half  quarter  section,  to  include  his  improvements, 
imder  such  regulations  as  had  been  or  might  be  prescribed  by 
the  secretaiy  of  the  treasury.  Under  this  act  the  secretary 
prescribed  rules  and  regulations  by  which  individuals  claiming 
under  it,  should  be  governed.  The  claimant  was  required  to 
make  proof  by  his  own  affidavit,  supported  by  the  affidavit  of  a 
^lisinterested  person,  that  he  was  an  actual  housekeeper  and 
pettier  on  the  land.  Another  rule  was  that  the  right  conferred 
1^  the  act  was  not  to  interfere  with  public  sales  or  private  en* 
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tries.  And  in  order  to  prevent  confusion,  an  applicant  for 
private  entry  was  required  to  swear  that  the  land  designed  to 
he  entered  was  not  subject  to  a  right  of  pre-emption.  In  the 
violation  of  this  last-mentioned  rule  it  is  said  the  fraud  was  per- 
petrated, but  this  position  is  not  supported  by  proof.  It  is 
alleged  in  the  bill,  that  Spencer  entered  without  making  this 
^iffidavit.  This  is  admitted  by  the  answer,  which  avers  also, 
that  no  such  affidavit  was  required  of  him  by  the  register,  in 
addition  to  which  the  entry  without  it,  is  evidence  that  it  was 
-dispensed  with  by  the  register.  If  therefore  he  chose  to  permit 
an  entry  without  the  affidavit,  this  in  itself  is  not  evidence  of 
fraud.  It  was  a  mere  instruction  which  required  the  affidavit, 
the  law  did  not  require  it.  By  the  general  law,  the  land  was 
subject  to  entry  by  any  person  who  should  apply  for  it,  and  by 
the  second  instruction  given,  that  right  was  not  to  be  interfered 
with.  But  if  the  instruction  was  violated,  it  was  done  by  the 
register,  and  not  by  Spencer.  No  concealment,  evasion,  or 
trick  is  fixed  on  Spencer,  and  in  the  absence  of  such  proof 
there  can  be  no  ground  for  the  interference  of  a  court  of 
-chnncery. 

But  there  are  other  considerations  which  must  be  regarded  as 
prejudicial  to  the  complainant.  We  are  told  in  the  argument 
that  the  complainant's  house  was  placed  where  the  lines  of  four 
-different  sections  intersect,  or  in  other  words,  over  the  comer. 
That  in  December,  1831,  he  made  a  private  entry  in  section  14, 
and  in  June,  1832,  after  his  right  of  pi'e-emption  had  been  given, 
he  entered  in  section  11,  adjoining  the  land  claimed,  which  last 
•entry  also  covered  part  of  his  improvement.  His  right  of  pre- 
emption was  as  good  to  that  part  of  section  11,  as  it  was  to  sec* 
tion  12;  perhaps  it  was  better.  There  is  another  rule  prescribed 
by  the  secretary  of  the  treasury  directly  in  point;  it  is  that  when 
a  settlement  was  made  on  the  comers  of  sections,  the  pre-emp- 
tion should  be  confined  to  that  section  in  which  most  of  the  im- 
provement had  been  made.  Carter  has  stated  that  one  third  of 
bis  improvement  was  in  section  12 ;  where  was  the  other  two  thirds  ? 
It  was,  says  the  bill,  on  adjoining  lands  around  him.  His  right 
of  pre-emption  accrued  on  the  fifth  day  of  April,  to  that  eighth 
of  land  in  which  he  had  made  the  greatest  improvement;  and  it 
was  essential  that  this  should  have  been  made  known,  and  yet 
Wb  find  that  his  affidavit  to  the  register  conceals  it;  his  bill  con- 
ceals it,  and  whether  by  design  or  accident,  it  gives  an  unfavora- 
ble aspect  to  the  case.  If  the  most  of  his  improvement  was  in 
section  11,  his  right  of  pre-emption  was  there,  and  he  could  not 
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transfer  it  by  entering  that  eighth,  and  then  claiming  another. 
But  when  he  entered,  he  had  availed  himself  of  all  the  benefit  the 
law  intended  for  him,  for  a  right  of  pre-emption  is  but  a  righi 
to  buy. 
The  decree  of  the  chancellor  must  be  a£Srmed. 

Frattd  in  Patent,  Effect  of:  See  Bird  v.  Ward,  13  Am.  Deo.  506,  andf 
note;  White  y.  J<me8t  2  Id.  564,  and  note. 

Validitt  of  Patent,  how  fab  Impeachable:  See  Alexander  t.  Cfrtemupp 
4  Am.  Deo.  541;  Lasdy  v.  Fontaine^  Id.  510;  Jackmm  v.  JJorf,  7  Id.  28D| 
NarveU  v.  Camm,  8  Id.  742;  Hiehardson  y.  Hiiari,  18  Id.  7a 


KiNLET  V.  FrrZPATEIOK. 

[4  HOWABD,  69.] 

To  Constitute  a  Wabrantt,  an  Express  Affirmation  of  Quautt  or 

condition  is  necessary;  a  mere  expression  of  opinion  is  not  snfficient. 
Whether  an  Affirmation  Amounts  to  a  Wabbantt  ib  aquestioii  for  tha 

jary,  and  a  bill  of  sale  containing  the  alleged  warranty  should  be  sab- 

mitted  to  the  jury  for  determination. 
Ant  Language  Showing  an  Intention  to  Warrant  is  snfficient;  the 

word  **  warrant"  is  not  necessary. 

Covenant  for  breach  of  a  warranty  of  soundness  in  a  bill  of 
sale,  under  seal,  for  two  negroes  sold  by  Fitzpatrick  to  Einley. 
One  of  the  negroes,  it  appears,  was  diseased.  In  support  of  the 
breach,  the  plaintiff  produced  the  following  bill  of  sale:  '*  Be- 
ceived  of  David  Kinlej  the  sum  of  two  thousand  two  hundred 
dollars  in  full  payment  of  two  negroes,  the  one  named  Sam^ 
aged  about  twenty-seven  years;  the  other  named  Jim  or  James, 
aged  about  thii^en,  sound  in  mind  and  body,  and  slaves  for 
life.  And  I  do  hereby  warrant  the  title  of  said  negroes  to 
David  Einley,  his  heirs  and  assigns  forever.  In  witness  where- 
of,"  etc.  The  defendant  objected  to  the  reading  of  this  bill  on 
the  ground  that  it  did  not  contain  a  warranty  of  soundness,  and 
the  court  sustained  the  objection.  The  correctness  of  this- 
ruling  is  the  only  question  before  the  court. 

Chaplain^  for  the  plaintiff  in  error. 

Thrasher f  contra. 

By  Court,  Tbotteb,  J.  It  is  a  well-settled  rule  that  in  eveiy 
action  on  a  warranty,  it  must  be  shown,  that  there  was  an  ex- 
press and  direct  afiSrmation  of  the  quality  or  condition  of  the- 
thing  sold.  And  that  a  mere  expression  of  opinion  as  to  tho' 
soimdness  of  the  property  by  the  vendor  is  not    sufficient. 
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TVhetiher  the  affirmation  of  the  vendor  amounts  to  a  warranty  or 
to  an  opinion  merely  is  in  every  case  a  question  for  the  jury, 
iriio  are  required  to  decide  it  in  reference  to  the  intention  of  the 
vendor,  as  it  is  to  be  inferred  from  all  the  facts  connected  with 
the  contract.  The  court  below  should  therefore  have  permitted 
the  bill  of  sale  to  go  before  the  jury,  whose  province  it  was  to 
determine  whether  it  contained  an  express  warranty  of  sound- 
ness as  alleged  by  the  plaintiff.  This  was  so  ruled  in  the  case 
of  Chapman  v.  Murch,  19  Johns.  290  [10  Am.  Dec.  227],  and 
also  in  that  of  Duffee  v.  MasoUy  8  Cow.  25.  And  also  in  2  Id. 
188;*  4  Id.  422.'  But  we  are  of  opinion  that  the  court  also 
erred,  in  determining  that  the  language  of  the  vendor,  in  rela- 
tion to  the  qualiiy  and  condition  of  the  slaves  mentioned  in  the 
bill  of  sale,  did  not  amount  to  a  warranty.  It  is  true  that  there 
must  be  an  express  affirmation  by  the  vendor  that  the  property 
is  sound.  But  when  that  is  shown,  it  would  be  an  anomaly  to 
require  that  the  word  warrant  should  be  used.  Such  was  the 
language  of  the  court  in  the  case  of  ChapTnan  v.  March,  before 
noticed.  If  a  man  should  say  on  the  sale  of  a  horse,  "  I  prom- 
ise you  the  horse  is  sound,"  it  is  difficult  to  conceive  that  this  is 
not  a  warrant.  No  particular  phraseology  is  requisite  to  consti- 
tute a  warranty.  Any  affirmation  by  the  vendor  of  the  quality 
of  the  properly,  showing  an  intention  to  warrant  its  soundness, 
is  sufficient:  Ciom.  on  Con.  116.  We  have  no  doubt  that  such 
is  a  fair  interpretation  of  the  words  used  by  Fitzpatrick  in  the 
bill  of  sale. 

In  the  case  of  Cramer  v.  Bradshaw,  10  Johns.  484,  the  Ian- 
jguage  of  the  vendor  was  very  similar  to  that  used  by  the  defend- 
ant in  this  case.  It  was  that  he  had  granted,  bargained,  and 
sold  to  the  plaintiff,  "  a  negro  woman  named  Sarah,  aged  about 
thirty  years,  being  of  sound  mind  and  limb,  and  free  from  all 
disease."  There  then  follows,  as  in  the  bill  of  sale  in  the  case 
At  bar,  a  formal  warranty  of  title.  The  court  held  these  not  to 
be  words  of  description,  but  to  constitute  an  express  warranty  of 
i30undne8s.  In  the  case  of  OUchrist  v.  Morrow,  2  Carolina  L.  607, 
the  negro  sold,  was  described  in  the  bill  of  sale  as  "  about  eleven 
years  old,  sound  and  healthy,"  after  which  there  is,  as  in  this 
•ease,  a  formal  warranty  as  to  the  title.  And  this  was  held  to  be 
u  warranty  of  soundness.  The  case  of  Ditto  v.  Helm,  2  J.  J. 
iUarsh.  129,  is  similar  in  principle.  The  bill  of  sale  states  that 
the  vendor  sold  the  negro  described  in  it  "to  Ditto  as  a  sound 
iuid  healthy  negro;"  and  these  words  were  held  to  amount  to  a 

1.  BoberU  t.  Mwrgam,  2  Cow.  438.  3.  Oneida  Man,  8oe.  t.  Lawrenct,  4  Cow.  440. 
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warranly.  In  all  these  cases  the  words  used,  were  held  to  be- 
more  than  a  mere  afiSrmation.  They  were  considered  as  an  agree- 
ment, a  stipulation  that  the  property  was  sonnd,  and  as  carrying 
%vith  thojn  an  intention  to  guarantee  the  sound  condition  of  the 
property,  as  much  so  as  if  more  formal  and  technical  language- 
had  been  used.  The  only  case  in  which  similar  words  have  re- 
ceived a  contrary  interpretation,  which  we  have  been  enabled  to 
find,  is  that  of  Smith  y.  MiUer,  2  Bibb,  616.  That  case,  bow* 
ever,  is  not  sustained  by  principle  or  authority. 
Let  the  judgment  be  reversed,  and  a  venire  de  novo  awarded. 

What  AFFmMATioNS  Amount  to  a  Wabbantt:  See  note  to  SHxm  t^ 
Woods,  2  Am.  Deo.  220;  Erwin  v.  MaxweU,  9  Id.  602;  Chapman  v.  Mureh^ 
10  Id.  227;  Sweet  v.  ColgcUe,  11  Id.  266;  Hastings  v.  Lovering,  13  Id.  420^ 
Osgood  V.  Lewis^  18  Id.  317;  Beeman  v.  Buck,  21  Id.  671;  BorreHnsY.  Bewjms^, 
23  Id.  85. 


Lewis  v.  Woods. 

[4  HOWABD,  86.] 

SpBomc  Pebvormanoe  will  not  be  Deckeed  when  the  party  applying  ha» 
omitted  to  execute  hia  part  of  the  agreement  by  the  time  appointed,  nn* 
less  he  can  satisfactorily  account  for  such  omission,  or  the  other  party  ham 
expressly  or  impliedly  assented  to  such  delay. 

Pabtt  Loses  Rioht  to  Specifio  Pebfobmanob,  when. — ^Where  a  party,  by 
the  terms  of  the  sale,  agrees  to  pay  a  certain  amount  in  cash  and  give  his 
promissory  notes  for  the  balance,  and  pays  but  a  portion  of  the  cash, 
and  refuses  for  two  years  to  pay  the  balance  or  to  execute  the  notes,  he 
is  guilty  of  such  negligence  that  he  will  not  be  decreed  a  specifio  per- 
formance. 

Appeal  from  the  superior  court  of  chanceiy.  In  1835,  Wailes» 
trustee,  under  a  deed  of  trust,  executed  by  Woods  to  indemnify 
one  J.  A.  Foster,  sold  the  land  in  question  to  Lewis.  By  the 
terms  of  the  sale,  Lewis  was  to  pay  one  thousand  two  hundred 
dollars  cash,  and  execute  his  promissory  notes  for  the  balance. 
But  eight  hundred  dollars  cash  was  paid,  and  the  notes  were  not 
executed;  Lewis  took  possession,  though  no  deed  of  the  land 
was  executed.  Afterwards  Wailes,  under  the  same  deed  of  trust, 
sold  the  land  a  second  time  to  A.  G.  Foster,  administrator  of  J. 
A.  Foster,  who  commenced  an  action  of  ejectment  against  Lewis. 
Lewis  prays  an  injunction  and  a  specific  performance  of  his 
contract.  The  court  below  rendered  a  decree  in  favor  of  de* 
fendants. 

S.  S.  Boyd,  for  the  appellant 

Winchester,  contra. 
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By  Court,  Shabket,  C.  J.  (after  stating  the  case).  It  was  in- 
sisted in  argument  that  the  complainant  acquired  such  a  right 
by  the  first  sale  as  must  be  enforced  in  chancery,  and  that  the 
second  sale  -was  void,  and  that  therefore  the  title  under  it  must 
be  set  aside.  If  it  can  be  found  that  a  specific  performance  can 
not  be  decreed  under  the  first  sale,  the  TaHdity  of  the  second  is 
of  course  a  matter  of  no  consequence,  so  far  as  the  rights  of  the 
complainant  are  concerned. 

It  is  a  uniTersally  acknowledged  rule  that  a  court  of  equity 
will  not  decree  a  specific  performance  of  a  contract,  when  the 
party  applying  for  it  has  omitted  to  execute  his  part  of  the 
agreement  by  the  time  appointed  for  that  purpose,  unless  he  can 
satis&ctorily  account  for  such  omission;  or  unless  the  other 
party  has  assented  expressly,  or  by  acquiescence  impliedly,  ta 
such  delay.  No  one  will  be  allowed  the  benefit  of  a  contract 
which  he  has  treated  in  bad  faith.  A  party  can  not  be  permitted 
to  violate  his  contract  and  wait  until  he  sees  that  his  bargain 
wiU  be  profitable,  and  then  invoke  the  aid  of  a  cotirt  of  chan- 
cery to  have  it  executed.  There  are  instances,  it  is  true,  in 
which  courts  of  chancery,  after  great  delay,  have  decreed  spe- 
cific performance,  but  in  such  cases  the  courts  act  on  the  prin- 
ciple that  the  party  has  had  a  reasonable  excuse  for  the  delay; 
or  that  it  has  been  sanctioned  by  the  other  party.  Both  time 
and  circumstances  are  to  be  taken  into  consideration,  for  time 
may  be  of  the  very  essence  of  a  contract,  otherwise  a  jMtrty  might 
select  his  own  time  for  performance.  The  case  of  Benedict  t. 
Ltpich,  1  Johns.  Ch.  370  [7  Am.  Dec.  484],  is  an  authority  in 
point.  The  contract  was  for  a  tract  of  land,  to  be  paid  for  in 
four  annual  installments,  and  the  deed  to  be  made  on  the  com- 
pletion of  the  payments.  The  plaintiff  took  immediate  pos- 
session and  made  valuable  improvements,  but  failed  to  make 
either  of  the  three  first  payments.  Before  the  last  payment  fell 
due,  he  tendered  all  the  purchase  money,  the  defendant  in  the 
mean  time  having  sold  to  another  person.  The  court  refused  to 
decree  a  specific  performance.  There  was,  however,  a  stipula- 
tion in  the  contract  that  it  should  be  void  in  case  of  failure  to 
make  either  payment,  but  this  circumstance  seems  to  have  had 
no  greater  weight  than  the  laches  of  the  vendee.  The  case  of 
Harrington  v,  Wheder^  4  Yes.  686,  -was  also  similar  to  the  pres- 
ent. The  conveyance  -was  to  be  made,  and  the  money  or  the 
residue  to  be  paid  on  a  future  day,  the  plaintiff  having  paid 
part  of  the  purchase  money  down.  The  contract  was  not  car- 
ried into  effect,  and  several  years  afterwards  the  plaintiff  filed 
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iiis  bill  for  a  specifio  performance,  which  was  refused,  exclosiyelj 
on  the  ground  of  delay.  The  case  of  Alley  y.  Deschamps,  13 
Id.  225,  bears  in  every  particular  a  complete  analogy  to  the  pres- 
ent case.  The  purchaser  of  an  unexpired  term  agreed  to  pay  in 
two,  four,  and  six  years,  with  interest,  and  was  put  in  immediate 
possession,  which  was  continued  for  three  years,  and  one  hun- 
dred pounds  paid,  and  still  a  specific  performance,  applied  for 
after  the  time  of  payment  had  elapsed,  was  refused. 

Now,  what  are  the  facts  in  this  case  ?  Lewis  was  to  make  the 
balance  of  the  cash  payment,  and  execute  the  notes  the  next  day 
after  the  sale.  Instead  of  doing  so,  he  lies  by  nearly  two  years, 
repeatedly  refusing  to  fulfill  his  engagement;  the  defendants 
haying  made  frequent  applications  to  him  for  that  purpose,  prior 
to  the  second  sale,  which  took  place  in  May,  1836,  sixteen  months 
after  the  first.  Eyen  after  all  this  delay,  nothing  is  heard  from 
him  until  it  became  necessaiy  to  shield  himself  from  a  recoveiy, 
in  an  action  of  ejectment  from  the  premises.  When  he  is  driyen 
to  this  altematiye,  he  professes  to  haye  been  always  ready  to 
-comply  with  his  contract,  and  yet  shows  no  ofier  to  complete  it 
by  a  tender  of  the  money.  No  reasonable  excuse  is  giyen  for 
this  delay,  nor  did  the  parties  interested  acquiesce  in  it,  but 
from  time  to  time  urged  the  fulfillment  of  the  contract.  Under 
fmch  circumstances,  they  were  at  liberty  to  consider  it  as  aban- 
doned. After  all  this  eyen  worse  than  negligence,  his  claim  pre- 
sents no  equity. 

The  decree  of  the  chancellor  is  afiSrmed. 

Default  ob  Nsgliobnoe,  when  Gbound  for  Refusal  of  Spboifio  Peb- 
FORMANCB:  See  Botoman  y.  Irons,  4  Am.  Dec.  680;  Tfpree  v,  WiUiamSf  6  Id. 
€63;  Benedia  v.  Lynch,  7  Id.  484;  Bellas  v.  Hays,  9  Id.  385;  note  to  McKecm 
V.  Reed,  12  Id.  324;  Mowrt  v.  Shdnwre,  Id.  333;  Tiemtm  v.  Beam,  15  Id.  557; 
Craig  v.  Martin,  19  Id.  157;  Craig  v.  Leiper,  24  Id.  479;  Moore  y.  Fitn  Ran- 
dolph, 29  Id.  208. 


MiOHiE  V.  Planters'  Bane. 

[4  HOWABO.   130.] 

Where  Two  Writs  are  Delivered  to  the  Sheriff,  and  he  executes  the 
one  bearing  teste  the  last  day,  such  execution  shall  not  be  avoided,  bat 
the  plaintiff  improperly  postponed  shall  have  his  remedy  against  the 
sheriff  only. 

Lien  of  a  Judgment  is  but  a  SsouRiTr  to  be  pursued  with  diligence  and 
good  faith;  it  may  be  lost  by  laches. 

Where  Judgment  Creditor  Suspended  Execution  tor  Two  Terms,  a 
subsequent  execution,  levied  in  the  mean  time,  will  take  priority,  though 
by  the  act  of  1824,  a  judgment  is  a  lien  from  the  time  of  its  entry. 
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Ebbob  from  the  circuit  court  of  Yazoo  county.  At  the  April 
term,  1838,  Michie  obtained  judgment  against  one  Mitchell. 
Execution  issued  in  August,  and  tiie  sheriff  levied  on  property 
of  Mitchell.  At  the  November  term  Michie  moved  that  the 
money  made  be  applied  in  satisfaction  of  his  judgment.  The  ap- 
pellees oppose  this  motion  on  the  ground  that  they  have  a  prior 
judgment  against  Mitchell,  recovered  in  1836.  On  this  judg- 
ment execution  vraa  levied,  and  a  forthcoming  bond  taken  and 
forfeited.  Alias  execution  was  put  in  the  hands  of  the  sheriff, 
but  before  he  had  levied  he  was  ordered  to  suspend  proceeding 
under  it  until  the  next  term,  and  then  he  was  instructed  to  have 
«  new  execution  issued,  which  might  be  suspended,  with  the 
«ame  consent,  till  the  following  term.  In  October,  1838,  the 
orders  suspending  the  execution  were  revoked,  and  a  writ  of 
scire  facias  was  issued.  It  was  proved  that  but  for  the  sus- 
pension, the  execution  of  the  Planters'  bank  would  have  been 
paid  long  since;  and  that  an  application  of  the  fund  made  to 
the  satis&ction  of  the  execution  of  the  Planters'  bank,  would 
exclude  the  execution  in  &vor  of  Michie.  The  court  decided 
that  the  execution  of  the  Planters'  bank  was  entitled  to  priority. 

G.  S.  Yerger,  for  the  plaintiff  in  error. 

Thompson,  contra. 

By  Court,  Tbottbb,  J.  By  the  common  law,  a  judgment 
<9:editor  acquired  a  lien  upon  the  goods  of  the  defendant  from 
the  teste  of  the  writ  of  fieri  facias.  The  act  of  29  Charles  11. 
gives  the  lien  from  the  time  of  the  delivery  of  the  writ  to  the 
sheriff.  It  has  always  been  held,  however,  in  England,  that  if 
two  writs  are  delivered,  and  the  sheriff  shall  execute  the  one 
bearing  teste  the  last  day,  or  the  one  last  delivered,  such  execu- 
tion shall  not  be  avoided,  but  the  plaintiff  improperly  post- 
poned shall  have  his  remedy  against  the  sheriff  only,  who  is 
Txiund  to  do  his  duty  at  his  peril.  The  property  in  the  goods 
is  bound  by  the  sale,  and  can  not  be  seized  by  tiie  elder  execu- 
tion. The  reason  is,  that  sales  made  by  the  sheriff  ought  not  to 
be  defeated,  for  if  they  are,  no  man  will  buy  goods  levied  upon 
it  writ  of  execution.  Such  was  the  language  of  Lord  Holt,  in 
the  case  of  SmaUcomb  v.  Cross  and  Buckingham^  Ld.  Baym.  252. 
The  language  of  the  statute,  29  Charles,  is,  that  the  goods 
of  the  defendant  shall  be  '*  bound  from  the  delivery  of  the  writ 
to  the  sheriff."  In  the  case  of  Lowland  v.  Tomhins,^  2  Eq.  Cas. 
Abr.  381,  Lord  Hardwicke  has  given  the  same  construction  to 

1.  Lvwfhol  T.  TomMiu. 
Am.  Pbo.  Vol..  XXXIV— • 
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these  words  of  the  statute,  that  Lord  Holt  has  in  the  case  of 
SmaUcomb  v.  Bwckingham,  just  noticed.  He  says  that  neither 
at  common  law,  nor  since  the  statute,  is  the  property  of  the 
goods  altered.  This  doctrine  is  sanctioned  by  the  court  of 
king's  bench,  in  the  case  of  Payne  t.  Drewe,  4  East,  539,  in 
which  it  is  declared  to  be  a  well-settled  principle,  that  a  sale  by 
a  sheriff  under  a  second  execution,  when  he  had  a  former  one  in 
his  hands,  is  TaHd  and  vests  the  property  in  the  purchaser. 
That  though  the  writ  is  binding  as  against  the  defendant  from 
deliveiy,  yet  it  can  not  be  regarded  as  self-executed  by  its  own 
proper  force  and  legal  effect  for  all  purposes.  That  whilst  it  is 
the  duty  of  the  sheriff  as  between  himself  and  the  several 
plaintiffs  to  sell  under  the  writ  first  delivered,  though  he  may 
have  seized  under  the  last;  yet  his  sale  under  the  junior  writ 
is  good.  The  court  of  appeals  of  Kentucky  have  established 
the  same  rule  in  the  case  of  TaJbh  v.  Harris,  4  Bibb,  29  [7 
Am.  Dec.  732],  in  the  construction  of  a  statute  oi  that  state, 
similar  to  the  act  of  Charles.  In  that  case,  the  money  in  the 
hands  of  the  sheriff  was  levied  upon  Tabb's  execution,  though 
it  was  delivered  after  Harris',  yet  the  coturt  ordered  it  to  be  ap- 
plied to  Tabb's  execution. 

The  act  of  1822  of  this  state  is  exactly  like  the  statute  of 
Charles,  and  is  therefore  subject  to  the  same  construction.  It 
is,  therefore,  beyond  controversy,  that  the  lien  in  favor  of  judg- 
ment creditors  either  at  common  law  or  since  our  act  of  1822, 
does  not  bind  against  other  judgment  creditors,  but  may  be  de- 
feated or  lose  its  priority  by  a  sale  under  a  junior  execution. 
But  the  act  of  1824  binds  the  property  of  the  defendant  from  the 
time  of  entering  the  judgment,  and  it  is  urged  by  the  counsel 
for  the  appellees  that  the  analogy  of  the  decisions  in  relation  to 
the  English  statute,  does  not  apply  to  a  lien  by  virtue  of  a  judg- 
ment. That  in  consequence  a  sale  under  the  junior  judgment  is 
void  as  against  an  elder  one,  and  that  the  properly  is  btill  sub- 
ject to  be  seized  in  satisfaction  of  the  prior  judgment.  Be  this, 
however,  as  it  may,  it  is  very  evident  that  the  lien  created  by 
this  statute  is,  in  one  respect,  flimnar  to  that  given  by  the  act  of 
1822,  it  may  lose  its  priority  by  the  act  of  the  creditor  himself. 

The  lien  after  all  is  but  a  security,  and  whether  that  which  is 
created  by  the  act  of  1824  binds  all  the  world  or  not,  it  is  still  as 
a  mere  security,  to  be  pursued  with  diligence  and  in  good  faith. 
When  therefore  the  law  gives  to  a  prior  judgment  a  right  to 
a  piior  satisfaction,  it  intends  that  this  favor  shall  be  pursued 
with  as  little  delay  or  injury  to  other  creditors  as  possible.     II 
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may  be  lost  by  laches.  Has  the  bank  pursued  its  remedy  in  this 
case  with  the  diligence  thus  required  by  law  and  sound  policy? 
The  letter  of  the  attorney  to  the  sheriff  which  was  authorized  by 
a  resolution  of  the  directory  of  the  bank,  was  an  instruction  to 
the  sheriff  to  stay  the  execution,  if  not  for  an  indefinite  period, 
at  any  rate  for  six  months.  He  is  directed  to  return  the  writ 
then  in  his  hands  to  the  succeeding  court,  and  afterwards  to  take 
out  a  new  one,  which  might  be  suspended  in  like  manner  until 
the  next  court  afterwards,  with  the  same  consent.  This  was 
not  only  an  agreement  to  stay  the  execution  then  in  the  hands 
of  the  officer,  but  is  an  undoubted  promise  to  suspend  the  next  in 
the  same  manner.  This  is  surely  a  much  stronger  case  than 
that  of  Porter^s  Lessee  t.  Thomas  Cocke,  Peck,  30,  in  which  the 
lien  of  the  elder  judgment  was  postponed.  In  that  case  the  exe- 
cution on  the  senior  judgment  was  levied  on  land  of  the  defend- 
ant. An  injunction  was  obtained,  and  after  its  dissolution  the 
plaintiff  agreed  with  the  defendant,  in  consideration  of  a  par- 
tial paprment  of  the  judgment,  to  stay  the  execution  six  months. 
In  the  mean  time  an  execution  on  a  junior  judgment  came  to  the 
hands  of  the  sheriff,  under  which  he  sold.  It  was  held  that  the 
lien  of  the  first  judgment  was  defeated  as  against  the  other 
judgment  creditor,  and  the  sale  was  held  to  be  valid. 

If,  says  the  judge  who  delivered  the  opinion  of  the  court,  the 
plaintiff  may  delay  the  collection  of  his  judgment  six  months^ 
and  retain  his  lien,  to  what  time  may  he  not  extend  it?  In  the. 
case  of  Payne  v.  Dretoe,  before  noticed,  the  court  held  that  a. 
sequestration  which  bound  the  goods  had  lost  its  priority  by 
reason  of  the  laches  of  the  sequestrators  in  delaying  to  execute^ 
the  writ  for  eighteen  months,  and  it  was  so  held  upon  principles* 
of  public  convenience  and  to  prevent  fraud  and  vexatious  delay. 
It  is  again  emphatically  asked  by  the  judge  in  that  case, ''  If  the- 
sequestration  was  not  enforced  within  the  eighteen  months,  at 
what  period  was  it  expected  that  it  would  ?"  The  judgment  of  the 
court  is  put  upon  the  simple  ground  of  delay  and  negligence. 
The  sequestration  had  been  in  the  hands  of  the  sequestrators  for 
the  eighteen  months  when  the  writ  of  Jieri  facias  was  delivered 
to  the  sheriff.  The  intention  in  the  delay  was  not  made  a  sub- 
ject of  inquiry.  The  writ  of  sequestration  became  dormant  and 
therefore  lost  its  lien. 

In  the  case  of  Whipple  v.  Foot,  2  Johns.  216  [3  Am.  Dec.  442], 
it  was  held  that  if  the  sheriff,  by  directions  horn  the  plaintiff, 
suffer  goods  which  have  been  levied  upon,  to  remain  in  the  pos- 
session of  the  defendant,  it  is  a  fraud  upon  other  creditors,  and 
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die  ezeoution  becomes  dormant.  The  same  point  is  settled  in 
Che  case  of  Storm  y.  Woods,  11  Id.  110.  The  same  is  held  in 
several  other  cases  in  New  York.  If  the  lien  created  bj  the  law 
in  this  case  be  merely  a  security,  and  confers  no  jtis  ad  rem,  it 
may  be  lost  by  any  agreement  or  act  of  the  judgment  creditor, 
which  would  discharge  the  liability  of  a  surety,  under  an  ordi- 
nal^" contract.  It  has  been  decided  that  where  the  creditor,  by 
•agreement  with  the  principal  debtor,  enlarges  the  time  of  pay- 
ment without  the  consent  of  the  surety,  the  latter  is  discharged: 
3  Meriv.  278.*  It  would  be  repugnant  to  every  principle  of 
sound  policy,  and  open  the  broadest  avenues  to  fraud  and  injus- 
tice, to  hold  that  the  lien  in  favor  of  judgment  or  other  creditors 
may  be  enforced  at  the  mere  option  of  the  party,  or  that  it  may 
keep  off  other  creditors  equally  meritorious,  wiiiiout  any  step  to 
preserve  it.  We  are  therefore  of  the  opinion  that  the  agreement 
of  the  bank  in  this  case,  rendered  the  execution  in  its  favor  dor- 
mant, as  against  the  claim  of  Michie,  and  that  he  is  entitled 
to  the  money  levied  on  his  execution. 

The  judgment  of  the  court  below  must  be  reversed,  and  judg- 
ment rendered  here,  that  the  sheriff  pay  the  money  accordingly. 

PRIORITT  IN  Cass  of  Ssvkral  Exboutions:  See  Adams  v.  Dyer,  5  Am. 
Dec  344;  Tabb  ▼.  ffarria,  7  Id.  732;  Oreen  v.  Johnson,  11  Id.  763;  Lynn  ▼. 
<hldUij,  12  Id.  591,  and  note;  Palmer  v.  Clarke^  21  Id.  340;  Jonf  ▼.  Jones,  IS 
Id.  327;  Johnson  v.  BaU,  24  Id.  451,  and  note;  Sigowmey  v.  EaJton,  25  Id.  414; 
Stebbms  v.  Walker,  25  Id.  499;  LafiL  ▼.  WiOard,  26  Id.  629. 

How  LiBN  MAT  BE  LosT  OB  POSTPONED:  See  Loche  V,  Coleman,  15  Am. 
Dec.  118;  Adair  ▼.  MeDamd,  19  Id.  664,  and  note;  Hidooh  ▼.  CoatM,  20  Id. 
432;  Pcdmer  ▼.  Clarke,  21  Id.  340;  CommonweaUh  v.  Strembaek,  24  Id.  351| 
Cimvfay  v.  JeU,  Id.  590;  Bickman  ▼.  Caldwell,  27  Id.  274. 


Cabpenter  v.  State. 

[4  HOWABD,  163.] 

CoirsTRUonoN  of  Common  Law  Tebms  in  Statutes.— Where  termi  naed  is 
the  oommon  Uw  are  contained  in  a  statute  or  the  constitatioiiy  without 
an  explanation  of  the  sense  in  which  they  are  employed,  they  should  re- 
oeiye  that  constmction  which  has  heen  afllxed  to  them  by  the  common 
law. 

Number  of  the  Jubt  at  Common  Law  could  never  be  less  than  twelve. 

Where  an  Issue  is  Submitted  to  Eleven  Persons,  their  finding  can  not  be 
considered  as  the  verdict  of  a  jury,  upon  which  a  court  w6uld  be  war- 
ranted in  pronouncing  judgment. 

Omisuon  in  the  Caption  of  an  Indictment  to  state  the  place  where  the 
court  was  holden,  the  indictment  found,  or  that  the  grand  jury  were 

1.  SmmuM  v.  Bowmrfk, 
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drawn  from  the  ooimty  where  the  offanse  was  committed,  ii  fatal  to  ita 
validi^. 
WoAT  CoNBTiruTBa  PiBJUBT. — ^Where  an  affidavit  falaely  charKea  that  a 
felony  has  been  committed  by  some  person,  and  was  made  for  the  pnrpoee 
of  obtaining  a  search  warrant  for  the  discovery  of  the  property  alleged  to 
have  been  stolen,  the  affiant  is  gnilty  of  perjury,  thongh  no  particular  in- 
dividual is  charged  with  the  offense. 

Ebbob  from  the  circuit  cotirt  of  Hancock  county.  Carpenter 
made  an  affidavit  before  a  justice  of  the  peace  of  Hancock 
county,  stating  that  certain  articles  of  household  furniture  had 
been  stolen  from  his  possession,  and  that  he  suspected  and  be- 
lieved they  were  secreted  in  and  about  the  premises  of  ona 
Eldridge.  Carpenter  was  tried  and  convicted  of  perjury.  Ob- 
jections were  taken  to  the  caption  of  the  indictment  and  to  the 
record;  also  that  the  crime  charged  did  not  constitute  perjury. 
These  sufficiently  appear  from  the  opinion. 

MUchelly  for  the  plaintiff  in  error. 

CoUinSy  aUomey^eneral^  corUra. 

By  Coturt,  Smith,  J.  At  the  August  term,  in  the  year  a.  d. 
1838,  in  the  circuit  court  of  Hancock  county,  Samuel  A.  Car- 
penter was  indicted,  tried,  and  convicted  of  the  crime  of  perjury; 
and  having  received  sentence,  has  by  writ  of  error  removed  his 
cause  into  this  court,  and  asks  a  reversal  of  the  judgment  against 
him,  for  several  errors  and  irregularities  alleged  to  exist  in  the 
record  of  the  proceedings  and  judgment  of  the  court  below. 
It  appears  by  the  record,  that  the  issue  in  the  cause  was  sub- 
mitted to  eleven  persons,  who  were  impaneled  and  sworn  as  a 
jury;  and  that  as  such  they  found  the  prisoner  guilty  of  the 
offense  charged  in  the  indictment.  In  all  prosecutions  by  in- 
dictment or  information,  the  accused  is  entitled  to  ''a  speedy 
public  trial,  by  an  impartial  jury  of  his  country."  This  right» 
justly  regarded  as  the  palladium  of  the  personal  liberties  of  the 
citizen,  is  guaranteed  by  the  fundamental  law  of  the  land,  and 
is  placed  by  express  provision  beyond  the  control  of  legislative 
authority.  But  neither  by  the  federal  constitution,  nor  by  that 
of  our  own  state,  have  the  qualifications  of  a  juror  been  defined; 
or  the  number  necessary  to  constitute  a  ''  jury,"  been  fixed. 

It  is  a  general  rule  that,  where  terms  used  in  the  common  law 
are  contained  in  a  statute  or  the  constitution,  without  an  explana- 
tion of  the  sense  in  which  they  are  there  employed,  [they]  should 
receive  that  construction  which  has  been  affixed  to  them  by  the 
former.  To  ascertain  then  in  what  the  right  of  trial  by  jury 
consists,  we  must  necessarily  recur  to  the  provision^  of  the  com- 
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mon  law  defining  the  qualifications,  and  ascertaining  the  num- 
ber of  which  the  jury  shall  consist;  as  the  standard  to  which, 
doubtless,  the  framers  of  our  constitution  referred.  At  common 
law  the  number  of  the  jury,  for  the  trial  of  all  issues  involying 
the  personal  rights  and  liberties  of  the  subject,  could  neyer  be 
less  than  twelve;  though  there  are  some  precedents  which  show 
that  a  verdict  by  a  greater  number  would  not  on  that  account 
be  void.  The  legislation  of  the  state  has  left  this  particidar 
topic  untouched.  It  has  in  no  instance  prescribed  the  number 
of  the  jury,  if  it  were  at  all  important  for  it  to  have  dona  so; 
but  in  aU  cases  where  the  term  '*  jury"  is  used  in  our  statutes, 
it  is  regarded  as  one  of  fixed  and  determined  meaning,  ascer- 
tained by  the  paramount  law.  Our  courts  have  also  proceeded 
on  the  assumption  that  the  constituents  of  the  juiy,  at  least  so 
far  as  the  number  is  involved,  have  been  fixed  by  the  constitu- 
tion, as  they  existed  at  common  law,  at  the  time  of  its  adoption. 
See  ByrtTs  case,  1  How.  177. 

The  finding  in  the  case  before  us,  therefore,  can  not  be  con- 
sidered as  the  verdict  of  a  juiy,  upon  which  the  court  was  war- 
ranted in  pronouncing  judgment.  For  this  cause  the  judgment 
of  the  circuit  court  should  be  reversed  and  a  new  trial  awarded; 
but  it  is  insisted  that  other  objections  exist,  which  strike  at  the 
foundation  of  the  indictment,  and  require  not  only  a  reversal  of 
the  judgment,  but  also  a  discharge  of  the  prisoner.  These  ob- 
jections apply  to  the  caption  of  the  indictment,  as  well  as  to  the 
subject-matter  charged.  We  do  not  deem  it  important  to  notice 
all  of  them  in  detail,  but  shall  confine  our  examination  to  some 
of  the  most  obvious. 

1.  It  is  insisted  that  the  caption  does  not  show  a  place  at 
which  the  cotirt  was  holden,  the  indictment  found,  or  the  pris- 
oner tried. 

To  test  the  validity  of  this  exception,  we  must  refer  to  the 
caption  as  it  is  presented  in  the  record.  It  is  set  out  in  the  fol- 
lowing words,  to  wit:  "  The  Stale  ofMssiasippi  v.  Samuel  A.  Car* 
penter:  Pleas  in  the  circuit  court  of  Hancock  couniy :  B.  Harris, 
judge,  presiding,  the  term  of  August  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-eight.  Be  it  remembered 
that  on  the  second  day  of  the  present  term,  being  the  thirtieth 
day  of  August,  a.  n.  1838,  the  grand  jury  of  the  state  of  Missis- 
sippi being  duly  impaneled,  sworn,  and  charged;  to  wit:  (Asa 
Russ,  foreman),  Antoine  Field,  etc.,  came  into  court  and  pre- 
sented the  following  indictment,  to  wit." 

The  fact  tl^t  the  court  was  holden  for  the  county  of  Hancock, 
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is  stated  with  sufficient  certainty,  and  also  that  it  was  held  at 
the  time  appointed  by  law;  but  does  this  statement  in  the  cap- 
tion necessarily  include  the  additional  fact,  that  it  was  holden 
at  the  place  in  the  county  designated  by  the  statute.  It  is  not 
directly  expressed,  and  no  presumption  can  be  indulged  which 
contradicts  the  record;  nor  are  we  warranted  in  the  assiunption 
of  any  fact  which  is  not  necessarily  included  in  that  which  is  ex- 
pressed. In  the  case  of  Woodsides  t.  The  State,  the  record 
showed  that  one  of  the  grand  jurors  was  sworn  as  foreman;  and 
it  was  considered  tantamount  to  a  direct  statement,  that  he  had 
been  appointed  as  such  by  the  court;  as  he  could  not  have  been 
sworn  in  that  capacity  without  having  been  appointed.  Here  the 
court  may  have  been  holden  in  Ebncock  county,  and  yet  it  be  true 
that  it  was  not  held  at  tixe  court-house.  If  the  coturt  was  holden 
at  any  other  place  in  the  county,  other  than  that  designated  by 
law,  it  is  obvious  that  it  could  rightfully  have  exercised  no  ju- 
risdiction in  the  cause,  and  therefore  requires  no  argument  to 
show  that  all  of  its  proceedings  were  irregular.  It  is  clear  from 
authority  that  it  should  appear  not  only  that  the  court  was 
holden  for  the  proper  county,  but  that  it  was  also  holden  at  the 
proper  place  Within  the  county.  To  show  this  fact  is  part  of 
the  appropriate  office  of  the  caption:  See  1  Chit.  Crim.  L.,  c.  7., 
p.  327;  2  Hawk.  PI.  C.  c.  25,  sec.  128;  and  2  Hall,  166.  This 
omission  therefore  in  the  caption,  to  state  the  place  where  the 
court  was  holden,  and  the  indictment  found,  must  be  considered 
as  a  vaHd  objection. 

The  omission  of  any  material  statement  in  the  record  or  cap- 
tion, can  not  be  supplied  by  the  recital  in  the  indictment,  which 
becomes  no  part  of  the  record  until  it  is  returned  into  court  in 
the  manner  prescribed  by  law.  The  record  in  the  case  now 
under  investigation  does  not  directly  state  that  the  grand  jurors 
who  returned  the  bill  of  indictment  into  coturt,  were  the  grand 
jurors  of  the  county  where  the  court  was  holden;  and  this  is 
the  ground  of  the  second  objection  which  we  deem  it  necessary 
to  notice.  The  grand  jurors  for  any  counly,  duly  selected  and 
impaneled  according  to  the  directions  of  the  law,  may  with 
strict  legal  propriety,  be  termed  the  grand  jurors  of  the  state; 
as  it  is  on  behalf  of  the  state  and  by  its  authority,  that  they  are 
required  to  discharge  the  functions  assigned  to  them.  But  it  is 
objected  that  the  record  which  describes  the  grand  juiy  who 
returned  the  bill  into  court,  as  the  '*  grand  jurors  of  the  state 
of  Mississippi,  duly  impaneled,  charged,  and  sworn,''  does  not 
fihow  1^  ttiat  description  that  they  were  selected  from  the 


Digitized  by 


Google 


120  Carpenter  v.  Statk  [Miss. 

proper  counly.  No  man  can  be  held  to  answer  for  any  criminal 
Tiolation  of  the  law,  imless  he  shall  be  first  charged  by  a  grand 
jury  of  the  counly  where  the  offense  may  have  been  committed. 
This  fact  must  be  shown  by  the  caption  of  the  indictment,  or  it 
will  be  presumed  that  the  cotirt  has  proceeded  without  authoriiy . 
The  forms. of. {troceeding  in  prosecutions  for  public  offenses,  are 
designed  to  protect  ihe  life  and  liberty  of  the  citizen,  and  are 
justly  regarded  as  a  v}  Juable  appendage  to  the  right  of  trial  by 
jury.  Objections  of  a  merely  technical  character  may  sometimes 
impede,  instead  of  advancing  the  cause  of  justice;  and  although 
courts  of  justice  have  veiy  properly  manifested  a  disposition  to> 
relax  the  rigor  of  ancient  forms,  where  no  injury  could  result  to- 
the  accused,  yet  there  must  be  some  limit  beyond  which  judicial 
innovations  should  not  be  permitted  to  advance.  Upon  the- 
principle  of  this  relaxation,  this  court  in  Byrd's  cass,  and  subse- 
quently in  that  of  Woodsidea,  where  the  record  showed  that  the- 
grand  jury  were  "sworn  in  and  for  the  body  of  the  county," 
held  that  it  was  equivalent  to  a  statement  that  they  were  the 
grand  jurors  of  the  proper  counly.  But  it  appears  to  me  that  it 
would  be  extending  this  principle  too  far  to  hold  that  the 
description  of  the  grand  jury  in  the  record  before  us  necessarily 
evinces  the  fact,  that  they  were  selected  from  the  county  where- 
the  prisoner  was  charged  with  the  offense. 

The  other  objection  which  we  shall  notice  is  in  effect  this, 
that  the  act  charged  does  not  amount,  in  law,  to  the  crime  of 
willful  and  corrupt  perjury.  The  argument  in  support  of  this 
exception  proceeded  on  the  ground,  that  the  affidavit  of  the 
prisoner  set  out  in  the  indictment,  charged  no  particular  indi- 
vidual with  the  commission  of  an  offense,  and  that,  therefore, 
although  the  affidavit  may  have  been  false,  it  did  not  constitute- 
nn  act  of  perjury.  It  is  not  denied  that  the  magistrate  before 
whom  the  affidavit  was  sworn  to,  was  legally  authorized  to  ad- 
minister the  oath.  The  affidavit  charges  unequivocally,  that  a 
felony  had  been  committed  by  some  person,  and  was  made  for 
the  purpose  of  obtaining  a  search  warrant,  for  the  discovery  of 
the  property  alleged  in  it  to  have  been  stolen.  We  can  not  per- 
ceive that  it  makes  the  slightest  difference,  that  no  particular 
person  was  averred  to  have  committed  the  felony. 

We  therefore  think  that  this  objection  is  untenable;  but  for 
the  errors  before  noticed,  we  are  bound  to  reverse  the  judgment 
of  the  circuit  court,  and  order  the  prisoner  to  be  discharged. 

Construction  op  Doubtful  or  Ambiguous  Statutes:  See  ffillhoftse  v.. 
Chetttr^  3  Am.  Dec.  265;  PeopU  v.  Utica  Ins,  Co,,  8  Id.  243;  CommonweaUh  ▼. 
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Pm^,  2  Id.  SeO;  Omdoffy,  Turman,  21  Id.  608;  Liaher  v.  Pierwcm,  20  Id.  612; 
Butts  ▼.  roorAee«,  22  Id.  489;  Hoke  ▼.  Htnderaon,  25  Id.  677;  ifoAer  v.  StcUe^ 
26  Id.  379;  i)ain«  v.  ifinor,  28Id.  325;  BlakeMyy.  Blakeney,  30  Id.  574. 

Caption  of  Indioticxnt  should  Show  what:  See  SkUe  v.  Bo<ich,  2  Am* 
Dec  626;  Nomaque  v.  People,  12  Id.  157;  State  v.  <S^a:ton,  14  Id.  584;  State  t. 
/ofie«,  17  Id.  483;  StaU  ▼.  Orrell,  Id.  563;  P€0/>^  y.  Mather,  21  Id.  122;  5ta(e 
V.  BeckwUhy  18  Id.  46. 

What  Coitstitutes  Psbjubt:  See  State  v.  Battaway,  10  Am.  Dec.  580; 
JTor^  ▼.  if tZ/er,  28  Id.  342. 


Fbosseb  v.  Leathebman. 

[4  HowaU),  287.] 

AflBiONXB  OF  ADMnasTRATOR  CAN  NOT  RsoovER,  WHEN. — Where  an  adminis* 
trator  for  his  own  private  benefit  transfers  a  note  belonging  to  the  estate 
of  the  decedent  to  a  third  person,  who  has  full  knowledge,  the  latter  can 
not  reooYer  the  amount  of  the  note  from  the  maker. 

Ebbob  to  the  cirouit  cotirt  of  Wilkinson  counly.  The  opinion 
states  the  case. 

Boyd  and  Henderson^  for  the  plaintiff  in  error. 

By  Oonrt,  Shabeet,  0.  J.  This  action  was  brought  on  a  prom- 
issoiy  note  made  by  the  appellant  to  Ephraim  Fleshman,  in  his 
life-time,  on  whose  estate  the  said  Leatherman  is  administrator 
de  bonis  non.  The  appellant  pleaded  that  the  note  came  to  the- 
hands  of  Leatherman  in  his  capacity  as  administrator,  and  with- 
out laiwful  authority  or  right  he  indorsed  the  note  to  Hutchins, 
for  whose  use  the  suit  is  brought,  in  a  trade  for  certain  negroes, 
and  avers  a  knowledge  on  the  part  of  Hutchins  of  the  fact. 
There  was  a  demurrer  to  the  plea,  which  was  sustained,  and  this- 
appeal  taken. 

The  question  presented  by  the  plea  directly  inyolyes  the  power 
of  an  administrator  to  dispose  of  the  assets,  and  assign  the  debts- 
due  him  in  his  representatiye  capacity,  for  his  own  use,  with 
knowledge  of  the  fact  on  the  part  of  ilie  piirchaser.  The  plea, 
is  rather  loosely  drawn,  but  I  think  substantially  good,  if  the 
subject-matter  is  such  as  will  support  it.  In  regard  to  transac- 
tions of  this  kind,  great  pontrariety  of  opinion  has  existed  in  tho 
courts  of  England,  of  very  high  authority.  The  most  of  the  casea 
on  this  subject  are  reviewed  by  Chancier  Kent,  in  the  case  of 
Field  V.  Schiefdin,  7  Johns.  Ch.  150  [11  Am.  Dec.  441].  The 
rule  as  held  by  Lord  Hardwicke  and  Lord  Mansfield,  was,  thai 
an  executor  could  dispose  of  the  assets  or  choses  inaction  of  his> 
intestate  for  a  valuable  consideration,  and  that  the  purchaser 
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^ould  hold,  bj  good  title,  unless  there  was  fraud  or  collusion 
l>etween  the  executor  and  purchaser,  or  unless  a  contrivance  ap- 
peared between  them  to  make  a  devastavit.  Lord  Eenjon  con- 
demned the  decision  in  one  of  the  cases,  and  adopted  this  rule: 
*'  If  upon  the  face  of  the  assignment  of  properly  it  appeared  to 
have  been  made  in  satisfaction  of  a  private  debt  of  the  executor, 
the  sale  was  fraudulent  against  the  persons  interested  under  the 
will,  and  equity  would  relieve.  It  would  be  a  case  of  implied 
fraud."  Lord  Thurlow  adopted  the  same  rule.  He  says  that 
in  general  the  purchaser  has  nothing  to  do  with  the  application 
of  the  money;  ''  but  if  one  concerted  with  the  executor  to  obtain 
the  effects  at  a  nominal  price,  or  at  a  fraudulent  undervalue,  or 
in  extinguishing  the  private  debt  of  the  executor,  or  in  any  other 
manner  contrary  to  the  duty  of  the  office  of  executor,  the  piirchaser 
or  pawnee  will  be  liable."  Sir  William  Grant  and  Lord  Eldon 
have  held  the  same  doctrine,  and  Chancellor  Kent  comes  to  a 
similar  conclusion.  He  says,  ''  that  the  purchaser  is  safe,  if  he 
is  no  party  to  any  fraud  in  the  executor,  and  has  no  knowledge 
or  proof  that  the  executor  intended  to  misapply  the  proceeds, 
or  was  in  fact  by  the  very  transaction  applying  them  to  the  ex- 
tinguishing of  his  own  private  debt:  The  great  difficulty  has 
been  to  determine  how  far  the  purchaser  dealt  at  his  peril,  when 
he  knew  from  the  veiy  face  of  the  proceeding  that  the  executor 
was  applying  tiie  assets  to  his  own  private  purposes,  as  the  pay- 
ment of  his  debts.  The  latter  and  the  better  doctrine  is,  that  in 
«uch  case  he  does  buy  at  his  peril." 

All  the  cases  on  this  subject  are  fully  discussed  by  Chief 
Justice  Savage,  in  the  case  of  OoU  v.  Lasnier,  9  Cow.  320,  where 
he  brings  the  rule  as  settled  in  England  and  New  York  down  to 
this,  ''  that  any  person  receiving  from,  an  executor  the  assets  of 
his  testator,  knowing  that  this  disposition  of  them  is  a  violation 
of  his  duty,  is  to  be  adjudged  as  conniving  with  the  executor; 
And  that  such  person  is  responsible  for  the  properly  thus  re- 
oeived,  either  as  a  purchaser  or  a  pledgee." 

This  rule  seems  to  me  to  be  entirely  unobjectionable,  either  on 
the  score  of  justice  to  all  parties,  or  as  resulting  clearly  and 
necessarily  from  the  prescribed  powers  a^d  duties  of  executors 
And  administrators.  It  is  the  duty  of  an  executor  to  collect  the 
debts  of  the  deceased  and  take  care  of  the  assets,  and  apply 
them  to  the  proper  objects,  and  the  law  gives  the  power  to  do 
this,  but  nothing  more.  He  is  to  act  in  the  capacity  of  a  trustee 
for  the  benefit  of  those  interested  in  the  estate,  but  it  is  certainly 
not  the  policy  or  intention  of  the  law  that  the   debts  and 
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assets  in  his  hands  should  be  a  fund  for  him  to  trade  on  at 
pleasure  for  his  own  emolument.  The  creditors  have  a  lien 
created  by  law  on  all  the  assets,  and  one  which  they  have  a 
right  to  enforce  in  the  due  course  of  administration,  and  which 
is  incompatible  with  an  indiscriminate  sale  or  transfer  of  them 
by  the  executor  for  his  own  private  purposes.  If  there  are  no 
creditors,  the  legatees  or  distributees  have  a  direct  interest  in 
the  estate,  the  law  having  directed  that  it  should  be  distributed. 
The  executor  having  the  rightful  possession  of  the  assets,  a 
Imowledge  on  the  part  of  the  piurchaser  of  the  illegal  disposi- 
tion, would  of  course  be  necessary. 

As  a  legal  proposition  it  surely  can  not  be  denied  that  an 
executor  or  administrator  may  assign  a  note  or  chose  in  action, 
which  he  holds  in  that  capacity,  but  it  must  be  done  for  a  pur- 
pose which  will  meet  the  sanction  of  law,  and  not  for  his  indi- 
vidual benefit.  The  principles  as  above  laid  down  arise  from 
cases  decided  in  equity,  and  we  are  to  consider  whether  the 
debtor  may  avail  himself  of  them  in  an  action  at  law.  The  au- 
thorities all  agree  that  an  improper  transfer  with  the  knowledge 
of  the  purchaser,  imposes  on  him  a  liability  in  equity  in  favor 
of  those  interested.  They  evidently  proceed  on  the  ground  of 
an  express  or  implied  fraud,  which  may  also  be  inquired  into  at 
law,  and  courts  of  law  will  not  enforce  a  right  thus  acquired. 
It  can  not  be  proper,  therefore,  to  permit  a  recovery  in  this 
instance,  when  it  would  impose  an  equitable  liability  on  the 
plaintiff  below,  and  thus  change  the  nature  of  the  remedy  in 
favor  of  creditors  and  distributees,  and  thus  far  sanction  a 
transaction  which  was  illegal. 

Although  the  plea  does  not  expressly  aver  that  the  trade  wa» 
made  for  the  sole  benefit  of  Leatherman,  yet  the  transaction  is 
such  as  to  leave  no  other  conclusion.  As  administrator  he 
could  not  purchase  negroes,  and  the  veiy  transaction  shows  the 
illegal  application  of  the  note.  In  principle  there  can  be  no 
difference  between  the  transfer  of  a  note  in  payment  of  a  pre- 
existing debt,  and  a  transfer  of  property  for  individual  benefit. 
The  subject-matter  of  the  plea,  therefore,  formed  a  good  bar  in 
law,  and  the  demurrer  should  have  been  overruled  and  judg- 
ment of  respondeat  otusier  awarded,  which  must  be  the  judgment 
of  this  court. 

Bights  of  Pubghasebs  vkom  ob  Assionbss  of  Exsoutobs  or  Admikis- 
TBATOBs:  See  SfUherhnd  v.  Brush,  11  Am.  Deo.  383,  and  note  387. 
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HlOEMAN  V.   GeIFFIN. 

[6]iZMOUBI,87.] 

Ouom AL  Papxbs  in  Proceediko  befobb  Jusncx  of  Pbacx  abb  hot  Ad* 

MissiBLE  in  evidence  in  the  circuit  court,  without  some  proof  of  their  an- 

thenticity,  When  there  is  nothing  in  the  record  to  show  how  they  becams 

part  of  the  case. 
Pboof  bt  the  Justice  in  whose  Gouiit  Paooeedino  Took  Place,  of  the 

identity  and  authenticity  of  the  papers,  and  that  they  had  been  acted 

upon,  is  sufficient. 
Whether  Warrant  Running  "  State  of  Missouri,  Coumtt  of  Cole,  ss.' 

would  bo  valid  or  not,  qucert. 
General  Rule  that  Party  can  not  be  Allowed  to  Make  Evidenob  Id 

his  own  favor  is  not  departed  from  in  an  action  for  malidous  proseontioo 

except  in  cases  of  neceesity. 
Defendant  in  Action  for  Malicious  Prosecution  can  not  be  allowed  to 

prove  what  he  swore  to  when  there  were  several  other  witnesses  present 

at  the  time. 
Real  Inquiry  in  an  Action  for  Malicious  Prosecution  is  whether  there- 

was  probable  cause  for  the  prosecution,  not  the  knowledge  or  belief  of 

the  party  prosecuting  as  to  its  existence. 
Erroneous  Instructions  are  not  Cured  by  the  fact  that  oorxeot  instmo* 

tions  accompany  them. 

Appeal  from  the  circuit  court  of  dole  counfy.  The  opinioa 
states  the  case. 

Hayden  and  Adams,  for  the  appellant. 

Ibdd  and  Kiriley,  contra. 

By  Court,  Nafton,  J.  Griffin  sued  Hiclnnan  for  a  iDaliciou8> 
prosecution  before  a  justice  of  the  peace.  The  declaration 
charged  that  the  defendant  (below)  appeared  before  one  Glaze- 
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Ixrook,  a  justice  of  the  peace  in  Cole  counly,  and  charged  him 
{Griffin)  -with  petty  larceny;  and  procured  said  justice  to  issue 
his  -warrant;  that  he  caused  said  Griffin,  by  virtue  of  said  war- 
rant, to  be  arrested,  and  recognized  for  appearance  at  the  Cole 
circuit  court.  The  declaration  further  avers  the  continued  pros- 
ecution of  plaintiff  by  defendant  before  the  grand  jury,  and 
the  refusal  of  said  grand  jury  to  find  any  indictment.  The 
general  issue  was  pleaded,  and  the  parties  went  to  trial. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  warrant  of 
the  justice,  without  proving  the  handwriting  of  said  justice, 
which  the  defendant  objected  to,  but  the  court  permit- 
ted the  writing  to  go  to  the  jury.  Plaintiff  also  read  the 
indorsement  on  the  warrant  of  the  return  of  the  constable,  with- 
out first  proving  said  constable's  handwriting.  The  plaintiff 
also  proved  that  the  said  constable  took  plaintiff  in  custody,  and 
carried  him  before  a  magistrate.  Plaintiff  also  gave  in  evidence 
the  recognizance,  which  said  justice  caused  him  to  enter  into, 
and  the  records  of  the  circuit  court  of  Cole  counly,  reciting  the 
impaneling  of  the  grand  jury,  their  failure  to  find  any  bill 
against  Griffin,  and  the  subsequent  discharge  of  Ghriffin  by  the 
court.  To  the  introduction  of  all  this  evidence  the  defendant 
below  objected — ^but  the  objection  was  overruled.  The  plaintiff 
then  introduced  the  justice  of  the  peace,  Glazebrook,  and  proved 
by  him  that  the  defendant  appeared  before  him,  and  applied  to 
him  for  a  warrant  against  Griffin,  and  that  upon  his  (Hickman's) 
application,  he  (Glazebrook)  issued  the  warrant,  being  the  writ- 
ing first  offered.  The  defendant  proposed  to  prove,  upon  the 
cross-examination  of  said  justice,  what  the  defendant  swore  to 
before  him  upon  his  examination,  but  the  court  refused  to  al- 
low the  justice  to  state  what  the  defendant  below  had  sworn 
io,  the  plaintiff  having  previously  proved,  that  several  other 
witnesses  were  present  at  the  time  the  alleged  larceny  was  said 
io  have  been  committed.  The  plaintiff  also  proved  by  said 
justice  (Glazebrook)  that  he  (Glazebrook)  caused  the  plaintiff 
Griffin  to  enter  into  a  recognizance  to  appear  at  the  next  term 
of  the  Cole  circuit  cotirt,  and  both  plaintiff  and  defendant  gave 
evidence  conducing  to  show  the  existence  or  want  of  probable 
cause  and  malice. 

At  the  instanoe  of  the  plaintiff,  the  court  then  gave  the  jury 
the  following  instruction:  '*  If  the  jury  believe  from  the  evidence 
that  the  defendant  prosecuted  the  plaintiff  upon  a  charge  of  lar- 
ceny, and  the  plaintiff  was  acquitted  and  discharged  therefrom. 
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and  that  the  defendant  had  no  probable  cause  to  believe  hink 
guilty  of  the  chaige,  thej  will  find  for  the  plaintiff." 

The  defendant  also  asked  for  the  following  instructions,  which 
were  given  by  the  court: 

1.  That  to  enable  the  plaiatiff  to  recover  in  this  cause,  it  i» 
necessary  they  should  be  satisfied  from  the  evidence  in  the  cause, 
that  the  defendant  prosecuted  the  plaintiff  in  malice,  and  with- 
out probable  cause;  2.  That  if  the  defendant  had  probable  cause 
to  institute  the  prosecution,  that  then  they  ought  to  find  a  ver- 
dict in  his  favor;  3.  That  it  matters  not  how  malicious  the  mo- 
tive of  Hickman  was  in  prosecuting  the  plaintiff,  yet  if  they  be- 
lieve from  the  evidence  that  Hickman  had  probable  cause  for 
prosecuting  him,  they  ought  to  find  a  verdict  for  the  defendant 
Hickman;  4.  That  the  fact  that  the  justice  of  the  x>eace.  Glaze- 
brook,  upon  the  inquiry  before  him,  recognized  the  plaintiff  in 
a  recognizance,  binding  him  to  appear  at  the  Cole  circuit  court, 
to  answer  over  to  the  charge  mentioned  in  the  prosecution,  is 
evidence  of  there  being  probable  cause  for  the  prosecution,  and 
that  the  jury  ought  to  find  for  the  defendant  on  such  evidence, 
unless  the  plaintiff  prove  by  other  evidence  that  the  prosecution 
was  instituted  without  any  probable  cause;  5.  That  it  is  not 
necessary  in  this  action  that  the  defendant  should  show  that  the 
plaintiff  was  absolutely  guilty,  to  entitle  Hickman  to  a  verdict, 
but  that  it  is  only  necessary  that  they  should  believe  from  the 
evidence  that  the  defendant,  Hickman,  had  probable  cause  to 
prosecute  him.  Griffin;  6.  That  it  matters  not  how  small  the 
amount  of  money  stolen  from  the  defendant  was,  the  defendant 
stands  justified  in  the  law  for  prosecuting  the  plaintiff,  if  he  had 
probable  cause  for  the  prosecution. 

The  jury  found  for  plaintiff,  and  defendant  moved  for  a 
new  trial,  on  the  following  grounds:  1.  The  court  permitted  the 
plaintiff  to  give  improper  testimony;  2.  The  court  refused  to  per- 
mit the  defendant  to  give  all  and  every  part  of  his  testimony;  3. 
The  court  misdirected  the  jury.  Which  motion  was  overruled 
by  the  court,  and  to  reverse  this  judgment  the  plaintiff  in  error 
has  relied  on  the  following  points,  which  I  will  examine  seriatim: 
1.  That  the  court  erred  in  permitting  the  warrant  of  the  jus- 
tice, the  return  of  the  constable  thereon,  and  the  recognizance 
for  Griffin's  appearance,  to  be  read  to  the  jury,  without  proof  of 
their  execution;  2.  That  the  warrant  produced  did  not  run  in 
the  name  of  the  state  of  Missouri,  and  consequently,  the  action 
should  have  been  trespass  vi  et  armis;  3.  That  the  court  erred  in 
not  permitting  Hickman's  testimony  before  the  magistrate  to  go 
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to  the  juiy;  4.  That  the  court  erred  in  giving  the  instruction 
as^ed  by  plaintiff.  ^ 

1.  If  the  papers  of  the  justice  had  been  duly  certified  by  him, 
and  it  appeared  from  the  record  that  they  were  on  file  in  the 
circuit  court,  there  could  be  no  question  of  their  admissibility, 
without  further  proof.  But  the  papers  offered  were  original 
papers,  and  there  is  nothing  preserved  in  the  bill  of  exceptions 
to  show  how  they  got  into  the  circuit  court.  The  papers  were 
not  admissible  without  some  proof  of  their  authenticity.  But 
the  plaintiff,  immediately  after  the  introduction  of  this  testi- 
mony, in  his  examination  in  chief  proved  by  the  justice  of  the 
peace,  Glazebrook,  the  identity  and  authenticity  of  the  warrant 
and  recognizance,  and  the  fact  that  the  constable,  whose  name 
was  indorsed  on  the  warrant,  had  taken  the  plaintiff  in  custody 
and  brought  him  before  him  (the  justice)  for  his  examination. 
Whatever,  therefore,  might  have  been  defective  in  the  testimony 
of  the  plaintiff  when  first  introduced,  he  proceeded  to  supply 
those  deficiencies  by  competent  and  full  proof,  and  I  do  not  see 
any  good  reason  for  reversing  because  of  this  irregularity.  If 
it  could  be  shown  that  defendant  was  anywise  prejudiced  by  this 
course,  it  might  constitute  a  sufficient  reason  with  this  court  to 
set  aside  the  judgment.    But  no  such  injustice  appears. 

2.  It  is  urged  ihat  the  warrant,  not  running  in  the  name  of  the 
state  of  Missouri,  was  not  merely  voidable,  but  absolutely  void, 
and  that  therefore  this  action  should  have  been  trespass.  The 
warrant  in  this  case  ran  in  these  words:  ''  State  of  Missouri, 
county  of  Cole,  ss. ;"  after  reciting  the  inducement,  it  proceeded, 
*'  these  are  therefore  to  command  you  to  take  the  body,''  etc.  I 
am  not  prepared  to  say  whether  this  would  be  a  valid  vTarrant 
or  not,  under  the  decisions  of  this  court,  but  this  court  in  the 
case  of  MiUer  v.  Broum,  3  Mo.  130,  at  least  declared,  that  such 
a  warrant  was  sufficient  to  justify  the  constable,  the  magistrate 
by  whom  it  was  issued  having  junsdiction  over  the  person  and 
subject-matter.  The  distinctions  between  case  and  trespass,  as 
laid  down  in  many  of  the  books,  are  so  exceedingly  refined, 
that,  like  the  colors  of  the  rainbow,  they  run  into  each  other, 
and  would  puzzle  a  man  of  common  sense  to  make  the  discrim- 
ination. I  hold  that  case  was  well  brought  here,  and  that  an 
action  of  trespass  could  not  have  been  sustained  against  the  con- 
stable, merely  because  of  this  defect  in  the  process  which  he 
perved. 

3.  The  defendant,  on  his  cross-examination  of  the  justice, 
offered  to  prove  what  he  had  sworn  to  before  him,  on  the  trial 
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of  the  accused  before  him  (the  justice).  This  the  court  very 
properly  excluded.  The  gen«a:al  rule  that  a  pariy  can  not  be 
allowed  to  make  evidence  in  his  own  favor  is  not  departed  from 
in  an  action  of  malicious  prosecution,  except  upon  the  ground 
of  necessity.  If  no  other  person  were  present  when  the  felony 
was  committed,  the  evidence,  which  the  defendant  himself  gave, 
may  be  read  as  evidence  in  this  action:  Johnson  v.  Browning,  6 
Mod.  216,  cited  in  Bayard's  Peake,  158-311.  In  that  case  Hale,  0. 
J. ,  allowed  what  the  defendant's  wife  had  testified  at  the  trial  of 
the  indictment  to  be  given  in  evidence  on  behalf  of  the  husband, 
when  sued  for  a  malicious  prosecution,  thero  having  been  no 
other  person  present  at  the  commission  of  thii  alleged  felony. 
So  also  in  an  action  on  the  statute  of  Winton,  'tie  party  robbed 
was  held  a  competent  witness,  and  the  author  remarks,  '*  these 
are  the  only  cases,  I  believe,  in  the  books,  where  parties  to  the 
cause  have  been  permitted  to  give  evidence  for  themselves; 
and  in  the  latter  case,  it  seems  to  have  been  taken  for  granted, 
that  the  pariy  could  not  be  examined,  though  his  former  evidence 
was  admitted:"  Bayard's  Peake,  151,  in  note.  The  dictum  in 
Buller  cited  at  the  bar  (Bull.  N.  P.  14),  is  unsupported  by  au- 
thority, and  is  contradicted  by  himself  on  the  next  page,  in 
which  he  lays  down  the  rule  as  established  in  Johnson  v.  Brown- 
ing, In  the  case  of  Hays  v.  WdUer,  2  Mo.  222,*this  court  per- 
haps extend  the  rule,  and  allow  what  the  defendant  swore  to  on 
the  trial  of  the  indictment,  to  be  read  in  his  defense  on  his  trial 
for  a  malicious  prosecution,  where  it  appeared  that  he  swore  to 
a  fact  which  no  one  who  was  present  except  himself  bore  wit- 
ness to.  Admitting  this  to  be  correct,  it  devolved  upon  defend- 
ant (plaintiff  in  error)  to  show  by  the  bill  of  exceptions,  that 
this  state  of  facts  existed.  Not  having  done  so,  the  judgment 
of  the  circuit  court  on  this  point  must  be  held  correct. 

4.  The  first  instruction  asked  by  the  plaintiff  and  given  by  the 
court,  is  open  to  criticism.  Two  objections  were  urged  to  it; 
first,  that  the  prosecutor's  belief  of  the  existence  of  probable 
cause  is  made  the  test,  instead  of  the  existence  of  probable  cause, 
whether  within  the  knowledge  of  the  prosecutor  or  not;  and, 
second,  the  jury  are  not  told  of  the  necessity  of  malice  as  well 
as  the  want  of  probable  cause.  The  instruction  is  certainly  not 
sufficiently  distinct  on  this  last  point,  for  though  malice  may  be 
inferred  from  the  want  of  a  probable  cause,  it  is  still  an  essen- 
tial ingredient  in  the  guilt  of  the  prosecutor,  and  his  liability  to 
the  plaintiff.  But  the  subsequent  instructions  are  full  and  clear 
on  this  point,  and  lay  down  the  law  with  such  precision  (so  fat 
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.as  this  point  is  concerned),  that  I  do  not  see  how  the  juiy  could 
have  drawn  any  inference  from  the  first  instruction  calculated  to 
prejudice  the  defendant.  The  instruction  is,  that  if  the  jury 
1>elieye  from  the  evidence,  etc., ''  that  defendant  had  no  prolmble 
^cause  to  believe  him  guilty  of  the  charge,  they  will  find  for  plaint- 
iff." The  true  question,  as  laid  down  in  Mowry  v.  Miller^  3 
Leigh,  565,  is  not  whether  the  defendant  had  probable  cause  to 
believe  the  plaintiff  guilty,  but  whether  there  existed  a  probable 
<»use  for  the  prosecution,  no  matter  whether  the  defendant  knew 
of  its  existence  or  not. 

The  second  instruction  given  by  the  court,  at  the  instance  of 
the  defendant,  is  liable  to  the  same  objections.  ''  If  the  defend- 
ant had  probable  cause  to  institute  the  prosecution,"  is  the  lan- 
guage of  this  instruction  also,  and  the  words  ''  to  institute  the 
prosecution,"  may  weU  be  substituted  for  the  words  **  to  believe 
him  guilty."  For  if  the  defendant  had  probable  cause  to  ''  in- 
stitute the  prosecution,"  he  had  probable  cause  to  "  believe  him 
guilty,"  and  vice  versa,  whereas  the  real  point  of  inquiry  for  the 
jury  was  not  whether  the  defendant  had  probable  cause  to  believe 
the  plaintiff  guilty,  or  whether  he  had  probable  cause  to  insti- 
tute the  prosecution,  but  whether  there  was  probable  cause  for 
the  prosecution,  thereby  referring  the  jury  to  the  state  of  facts 
that  existed  in  relation  to  the  party  accused,  and  not  to  the 
knowledge  or  belief  of  those  facts  in  the  party  prosecuting. 

Where  the  court  gives  erroneous  instructions,  the  error  is  not 
-cured  by  the  fact  that  correct  instructions  accompanied  them: 
Jones  V.  Talbot,  4  Mo.  274.  Mere  defective  instructions  may 
be  supplied,  but  an  instruction  which  is  erroneous  in  itself,  may 
mislead  the  jury.  For  this  reason,  the  judgment  of  the  circuit 
<xnirt  is  reversed,  and  the  cause  is  remanded. 


Pbocsss  must  Bum  in  thx  Name  of  thb  Commonwealth:  White  v.  Con^ 
m(mweaUhy  6  Am.  Dec.  443;  Little  v.  Little,  32  Id.  317. 

What  Necissakt  to  Maintain  Malicious  Prosecution,  and  Evidence 
OF. — Malice  and  want  of  probable  cause  must  concur:  Kelton  v.  Bevina,  5  Am. 
Dec.  670;  Bell  v.  Oraham,  9  Id.  687;  Turner  v.  WaXker,  22  Id.  329;  Lddig  v. 
Rawaon,  29  Id.  354;  WiUiama  v.  Hunter,  14  Id,  597;  Stone  v.  Stevens,  30  Id. 
^611.  Good  cause  for  prosecution  exempts  prosecutor,  though  his  motives 
were  malicious:  Ulmer  v.  Leland,  10  Id.  48;  Adams  v.  Lither,  25  Id.  102; 
nor  is  he  liable  if  there  is  an  apparent  guilt  arising  from  circumstances 
he  honestly  believes:  Plummer  v.  Oheen,  14  Id.  572;  nor  if  defendant  is 
guilty,  though  prosecutor  did  not  know  it:  Adams  v.  Lisher,  25  Id.  102. 
Such  conduct  by  the  accused  as  warrants  the  inference  that  the  prosecution 
was  undertaken  for  public  motiyes,  amounts  to  probable  cause:  French  v. 
Smith,  24  Id.  616. 

Ax.  Dxo.  TOL.  ZXXIY— 9 
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The  principal  case  is  approved  on  the  point  that  a  party  can  not  give  ip* 
evidence  what  he  swore  to  before  the  magistrate,  in  Riney  v.  Vanlcmdinghamr 
0  Mo.  811;  but  the  defendant  can  bring  in  evidence  of  what  he  testified  to 
upon  the  trial  of  the  plaintiff  for  the  purpose  of  showing  probable  oanse: 
McMahan  v.  Armstrong,  23  Am.  Dec  304.  And  the  admission  of  a  copy  of 
the  record  showing  the  arrest,  trial,  and  acquittal  of  defendant,  in  a  proceed- 
ing  under  a  search  warrant,  in  a  subsequent  action  brought  by  him  for  mali* 
cious  prosecution,  is  not  a  ground  for  new  trial,  where  the  same  facts  appear 
to  have  been  proved  by  other  evidence,  not  objected  to  by  the  adverse  party  x 
Stone  v.  Stevens,  80  Id.  611. 


DiCEET    V.  MaLEOHL 

[6  MxnouBi,  177.] 
ClBOUIT  COUKT  HAS  APPELLATE  JUUISDICTIOM  IN  MaTTEBS  OF  PbOBATE  OVer 

the  decisions  of  the  county  court,  under  statute  of  1825,  section  10. 

Recital  ix  Petition  op  the  Rejection  of  Supposed  Will  by  the  county 
court,  with  the  annexation  of  the  record  of  the  judgment  of  the  county 
court,  proving  that  fact,  is  sufficient  to  give  the  circuit  court  appellate 
jurisdiction  under  that  statute. 

Will  Dbstboyed  befobb  or  after  Death  of  Testator,  without  his 
knowledge,  does  not  cease  to  be  his  will. 

One  Witness  is  Siifficient  to  prove  the  contents  of  a  lost  vnVL 

Whole  of  Lost  Will  need  not  be  Proved;  so  much  as  is  proved  will  h% 
admitted  to  probate. 

Where  a  Demurrer  to  a  Petition  is  Overruled,  but  not  Withdrawn^ 
a  withdrawal  will  be  implied  where  the  parties  go  before  the  jury  on  an 
issue  made  up  under  the  direction  of  the  court;  the  demurrer  will  not 
remain  a  confession  of  the  facts  in  the  petition. 

Qbneral  and  Sweeping  Objections  are  Insufficient;  the  party  must 
point  out  objections  specifically,  to  authorize  the  appellate  court  to  in- 
terfere. 

In  a  Suit  to  Establish  a  Lost  Will,  the  deposition  of  an  heir  at  law,. 
who  is  also  a  devisee  under  the  will,  is  admissible  in  evidence. 

Appeal  from  the  drcait  court  of  Ste.  GeneTieve  county.  The 
opinion  states  the  case. 

Cole^  for  the  appellee. 

Scoit  and  Zeigler,  contra. 

By  Court,  Napton,  J.  One  Antoine  Simmino  of  Ste.  Oeneyive 
county,  about  the  fifth  of  January,  1833,  made  his  last  will  and 
executed  it  according  to  law,  in  the  presence  of  two  witnesses, 
John  Findlej  and  John  Blital  Beauvais,  and  died  about  four  or 
five  days  after  making  his  said  will.  John  Campbell  and 
ISbenezer  Dickey,  who  had  married  sisters  of  Simmino,  were  ap- 
pointed executors  by  the  will.  Immediately  after  the  executioa 
of  the  will  by  Simmino,  who  was  proved  to  have  been  of  dia* 
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posing  mind  at  the  time,  he  handed  the  will  to  Campbell  and 
xequested  him  to  place  it  in  his  (Simmino's)  pocket-book,  and  put 
the  pocket-book  in  his  (Simmino's)  desk,  which  was  in  the  room 
where  he  lay.  Campbell  did  as  he  was  directed:  but  on  the 
morning  after  the  death  of  Simmino,  Campbell  and  Dickey,  the 
executors  named  in  the  will,  went  to  Simmino's  house  to  take 
possession  of  the  will,  but  could  not  find  it;  nor  has  it  ever  been 
produced  since.  There  was  proof  conducing  to  show  that  the 
will  was  in  ezifiteni*^,  on  the  evening  before  the  testator  died, 
and  also  on  the  morning  after,  in  the  course  of  which  it  disap- 
peared. It  also  appears  from  the  testimony,  that  the  provisions 
of  the  will  were  in  accordance  with  the  previously  fixed  inten- 
tions of  the  testator  frequently  expressed  to  various  individuals. 

In  Januaiy,  1833,  Ebenezer  Dickey  took  out  letters  of  ad- 
ministration upon  the  estate  of  Simmino,  and  proceeded  to  act 
under  the  same.  About  the  first  of  March,  1834,  Francis 
Malechi,  to  whom  a  considerable  real  and  personal  property  had 
been  left  by  the  will,  by  his  guardian,  Ichabod  Sargent,  pre- 
sented his  petition  to  the  county  court  of  Ste.  Genevieve  county, 
praying  that  the  paper  writing  annexed  to  his  petition,  purport- 
ing to  be  the  substance  of  the  will  of  Simmino,  might  be  ad- 
mitted to  probate,  and  calling  on  the  heirs  at  law  to  show  cause, 
etc.,  and  requiring  them  to  answer  on  oath  touching  the  prem- 
ises. The  cause  came  on  to  a  hearing  in  the  county  court,  and 
that  court  adjudged  that  there  was  no  such  last  will  and  testa- 
ment of  Simmino  as  Malechi  in  his  petition  had  alleged. 

In  June,  1836,  the  defendant  in  error,  Francis  Malechi,  by 
his  guardian,  filed  his  petition  in  the  circuit  court,  praying  to 
have  the  will  established,  reciting  the  rejection  of  the  same  by 
the  county  court,  and  citing  the  heirs  at  law  to  appear.  The 
heirs  at  law,  plaintiffs  in  error,  appeared  and  pleaded,  first  to  the 
jurisdiction  of  the  court,  alleging  substantially,  that  the  matters 
in  the  petition  had  been  fully  adjudicated  in  the  county  court, 
and  that  that  court  had  exclusive  jurisdiction.  To  this  the  pe- 
titioner demurred,  and  the  court  sustained  the  demurrer.  The 
heirs  at  law  then  demurred  to  the  petition,  which  demurrer  was 
overruled;  and  afterwards  they  put  in  a  plea  in  bar  grounded 
on  the  former  adjudication  by  the  county  court;  to  which  plea 
plaintiff  in  error  demurred,  and  the  demurrer  was  sustained. 
The  caise  was  then  submitted  to  the  jury,  upon  an  issue  made 
up  by  the  parties  under  the  direction  of  the  court;  and  a  ver- 
dict was  found  for  the  petitioner;  a  new  trial  was  granted  at 
the  instance  of  the  defendants  in  error,  and  another  issue  made 
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up,  and,  upon  that  issue  the  jury  found  for  the  petitioner  the 
will  as  annexed  to  his  petition.  A  motion  was  made  by  the 
heirs  at  law  for  another  new  trial,  and  in  arrest  of  judgment, 
both  of  which  were  refused,  and  the  heirs  at  law  have  appealed 
to  this  court.  There  were  four  bills  of  exceptions  taken  on  the 
trial  of  the  issues  in  the  circuit  court  containing  the  entire 
testimony;  which  seems  to  have  consisted  altogether  of  deposi- 
tions. These  depositions  were  taken  by  consent  of  parties, 
waiving  any  exceptions  to  their  formality,  as  to  time,  place,  no- 
tice, etc. ;  but  the  plaintiffs  in  error  reserving  to  themselves  the 
privilege  of  objecting  to  the  testimony  on  the  trial  for  incompe- 
tency or  irrelevancy. 

The  provisions  of  the  will  were  established  by  the  testimony 
of  Joseph  D.  Grafton,  who  drew  it  up;  neither  of  the  subscrib- 
ing witnesses  being  privy  to  its  contents.  The  deposition  of 
Ebenezer  Dickey  and  John  Campbell,  the  two  executors  named 
in  the  will,  and  who  had  married  sisters  of  the  deceased,  were 
also  read  in  evidence,  together  with  so  much  of  the  affidavit  of 
Ebenezer  Dickey  as  related  to  his  belief  in  the  existence  of  a 
win,  and  that  after  the  most  diligent  search  it  could  not  be 
found.  Objections  were  taken  to  the  reading  of  the  depositions 
on  the  ground  of  incompetency  and  irrelevancy;  and  to  the 
deposition  of  Ebenezer  Dickey,  because  he  was  a  party  to  the 
cause.  After  closing  the  testimony,  the  defendants  asked  the 
court  for  the  following  instructions  to  the  jury: 

1.  That  if  they  do  not  believe  that  the  said  supposed  will 
-existed  at,  and  after  the  death  of  the  said  Antoine  Simmino, 
they  must  find  for  the  defendants.  2.  That  if  they  believe  that 
Hie  supposed  will  was  lost,  or  destroyed,  before  the  death  of  the 
said  Antoine  Simmino,  by  his  consent,  connivance,  or  direction, 
they  must  find  for  the  defendants.  3.  That  unless  they  believe 
the  said  paper  purporting  to  be  the  last  will  and  testament  of 
Antoine  Simmino,  was  signed  by  said  Antoine  Simmino,  with 
a  full  knowledge  of  all  its  provisions,  or  by  some  person  for 
him  by  his  directions,  they  must  find  for  the  defendants. 
4.  That  if  the  said  supposed  will  was  lost,  or  destax>yed,  two 
witnesses  who  read  the  will  prove  its  existence  at  and  after  t.he 
death  of  the  testator,  remember  its  contents,  and  depose  to  its 
tenor,  are  necessary  to  establish  the  same.  5.  That  in  the  event 
of  the  loss  or  destruction  of  said  will,  it  will  require  the  testi- 
imony  of  two  witnesses  to  establish  the  contents  thereof,  and 
^hat  one  witness  is  not  sufficient.  6.  That  the  whole  provisions 
of  the  will  must  be  established,  and  not  a  part  only,  and  if  the 
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jury  are  satisfied  that  the  foots  proved  establish  a  part  only  of 
the  proTisions  of  the  will,  they  must  find  for  the  defendants. 

The  court  gave  the  second  and  third  instructions  asked,  and< 
refused  to  give  the  first,  foarth,  fifth,  and  six£h  instructions,  and 
in  lieu  thereof  instructed  the  jury,  that  one  witness  was  suffi- 
cient to  establish  the  contents  of  a  wiU,  after  the  execution  of 
the  will  has  been  proven  by  two  subscribing  witnesses,  and  alsa 
that  they  might  fiind  such  parts  of  the  will  as  were  proved  with- 
out fiinding  anything  in  regard  to  the  residue,  and  also  that  ii 
was  not  necessary  to  prove  that  the  will  existed  at,  or  after  the 
leath  of  the  testator. 

Defendants  excepted  to  the  giving  of  the  several  instructions 
given,  and  the  refusal  to  give  those  asked  for,  and  after  the  ver- 
dict of  the  jury  for  the  petitioner,  moved  for  a  new  trial,  which 
was  refused,  and  afterwards  in  arrest  of  judgment,  which  was 
also  overruled. 

The  appellants  have  made  various  points,  on  which  they  rely 
for  a  reversal  of  this  judgment,  but  it  is  believed  that  though 
couched  in  different  terms,  and  presented  under  a  variety  of 
aspects,  they  are  substantially  as  follows:  1.  That  the  circuit 
court  had  no  jurisdiction  over  the  subject-matter  presented  in  the- 
petition  of  Francis  Malechi;  but  that  the  jurisdiction  was  ex- 
clusively in  the  county  court.  2.  That  the  circuit  court  erred' 
in  giving  improper  instructions,  and  in  refusing  those  asked  for- 
by  defendants.  3.  That  the  court  admitted  improper  and  in- 
competent testimony  on  the  trial. 

1.  The  petition  of  Malechi  was  founded  on  the  tenth  section, 
of  the  act  respecting  wills  (revised  code  of  1825,  p.  792);  this  sec- 
tion provides  that,  "  where  any  wiU  is  exhibited  to  be  proved 
(in  the  county  court),  the  court  or  clerk  may  immediately  receive 
the  proof  and  grant  a  certificate  of  probate;  or  if  such  will  be 
rejected,  a  certificate  of  rejection.  If  any  persons  interested 
shall,  within  five  years  ther^ter,  appear,  and  by  his  petition  to 
the  circuit  court  of  the  proper  county,  contest  the  validity  of 
the  will  proved,  or  pray  to  have  a  will  proved  that  has  been 
rejected,  an  issue  shall  be  made  up  whether  the  writing  produced 
be  the  will  of  the  testator  or  not,  which  shall  be  tried  by  the 
court,  or  by  a  jury,  if  either  party  require  it." 

The  objection  urged  to  the  exercise  of  jurisdiction  in  this  case, 
rests  on  the  provision  of  the  act  of  1825,  by  which  the  courts 
of  probate  were  invested  with  exclusive  original  jurisdiction  in 
all  cases  relative  to  the  probate  of  last  wills  and  testaments,  the 
granting  letters  testamentary,  and  repealing  the  same,  etc.,  and 
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opoD  Che  act  of  the  second  of  January,  1827,  by  which  the  probate 
court  was  abolished,  and  all  its  jurisdiction  transferred  to  the 
county  court.  I  do  not  see  that  the  circuit  court  in  entertain- 
ing the  petition  of  Malechi  did  exercise  any  original  jurisdiction. 
The  respective  provisions  of  the  two  acts  above  recited  are  en- 
tirely consistent  with  each  other.  The  legislature  may  tm- 
doubtedly  provide  other  modes  besides  the  ordinary  form  of 
appeal,  by  which  the  controlling  power  of  the  circuit  court  may 
be  exercised,  and  in  the  tenth  section  of  the  act  respecting  wills 
and  testaments,  they  have  made  such  a  provision.  The  recital 
in  the  petition  of  the  rejection  of  the  supposed  will  by  the 
county  court,  with  the  annexation  of  the  record  of  the  judgment 
of  the  county  court  proving  that  fact,  was  sufficient  to  give  juris- 
diction to  the  circuit  court.  The  judgment  of  the  county  court, 
in  which  they  found  that  no  such  will  as  the  paper  writing  pre- 
sented to  them  existed,  was  a  virtual  certificate  of  rejection, 
sufficient  to  authorize  the  petitioner  to  proceed  under  the 
thirtieth  section,  and  demand  a  review  of  that  judgment  in  the 
circuit  court.  The  circuit  court  did  not  therefore  err  in  over- 
ruling the  demurrer  to  the  petition,  and  in  sustaining  the  de- 
murrers to  the  pleas  of  the  defendants. 

2.  The  first  instruction  asked  for  by  defendants,  and  refused 
by  the  court,  was,  that  if  the  jury  do  not  believe  that  the  said 
supposed  will  existed  at  and  softer  the  death  of  the  said  Antoine 
Simmino,  they  must  find  for  the  defendants.  This  instruction 
was  very  properly  refused  by  the  court,  whether  the  will  was  de- 
stroyed before,  or  after  the  death  of  the  testator:  if  it  was  de- 
stroyed without  his  knowledge,  or  consent,  it  did  not  cease  to 
be  his  will,  and  its  contents  could  be  established  by  competent 
proof.  The  cases  cited  at  the  bar  in  support  of  the  principle 
laid  down  in  this  instruction  have  not  been  produced,  but  I  ap- 
prehend that  the  courts  have  never  gone  farther  than  to  declare 
that  proof  of  the  non-existence  of  a  will  before  the  death  of  the 
testator  might  be  presumptive  evidence  of  its  revocation,  and 
[to]  throw  the  burden  of  proof  on  the  party  setting  up  the  will,  it 
required  satisfactory  proof,  of  its  loss  or  destruction.  But  the 
principle  laid  down  in  the  instructions  asked,  would  open  the 
door  to  knavery  and  fraud,  and  place  it  in  the  power  of  the  dis- 
honest to  frustrate  that  disposition  which  every  man  has  a  right 
to  make  of  his  own  property.  Here  the  court  gave  the  second 
instruction  asked,  which  embraced  the  true  law,  and  which  was 
much  more  applicable  to  the  evidence,  than  the  first  could  have 
been,  admitting  it  to  have  been  abstractly  true.     The  testimonj* 
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of  Dickey,  who  was  named  in  the  will  as  one  of  the  executors, 
was  that  he  saw  the  will  about  sunset,  of  the  evening  preceding 
the  morning  when  Simmino  died;  that  he  was  with  Simmino 
from  the  time  he  last  saw  the  will  until  Simmino  died;  and 
during  that  time,  Simmino  expressed  no  dissatisfaction  with  the 
will,  indeed  said  nothing  relating  to  it,  and  that  Simmino  cotdd 
not  have  destroyed  the  will  without  his  knowledge.  The  evi- 
dence of  Findley,  one  of  the  subscribing  witnesses,  was  that 
Campbell,  one  of  the  executors  named  in  the  will,  in  a  conver- 
sation had  with  witness  on  the  morning  of  the  funeral  of  the 
deceased,  informed  witness,  that  the  will  was  in  existence;  that 
Simmino  had  made  no  alteration  in  the  will,  but  that  it  remained 
ihe  same  as  it  was  drawn  by  Mr.  Orafton,  and  witnessed  by  him, 
Findley.  Dickey  also  testified  that  on  the  day  after  the  funeral, 
when  he  and  Campbell  went  to  get  the  will,  for  the  purpose  of 
proceeding  under  it,  they  were  unable  to  find  it,  and  Campbell 
observed  to  him,  ''he  wished  he  (Dickey)  had  come  sooner,  it 
would  have  saved  trouble,  as  the  will  could  not  have  been  gone 
•above  half  an  hour."  Findley  also  testified  that  he  heard  Bazil 
Simmino,  a  brother  of  the  deceased,  say,  with  an  oath,  that  his 
sister,  the  wife  of  John  Campbell,  would  give  him  the  will,  and 
he  would  destroy  it;  giving  as  a  reason  for  its  destruction,  that 
the  will  was  "  ungrateful"  towards  the  family  of  Antoine  Sim- 
mino, as  it  gave  the  greater  part  of  his  property  to  a  half  negro. 

Upon  this  state  of  evidence,  the  instruction  given  was  surely 
-strong  enough  for  the  defendants,  ''  that  if  they  believed  that 
the  supposed  will  was  lost  or  destroyed  before  the  death  of 
Antoine  Simmino  by  his  consent,  connivance,  or  direction,  they 
must  find  for  defendants." 

The  fourth  and  fifth  instructions  are  in  substance,  that  two 
witnesses  are  necessary  to  establish  the  contents  of  a  lost  will. 
Hus  point  was  expressly  adjudicated  upon  a  review  of  the  au- 
thorities by  this  court  in  the  case  of  Oraham  et  al.  v.  O^FaHon, 
Ex*r  of  MuUanphy,  4  Mo.  601.  There  was  no  error  in  refusing 
these  instructions. 

The  next  instruction,  the  refusal  of  which  is  complained  of, 
was  that  the  whole  provisions  of  the  will  must  be  established 
and  not  a  part  only,  and  if  the  jury  are  satisfied  that  the  facts 
proved  establish  a  part  only  of  the  provisions  of  the  will,  they 
must  find  for  the  defendants.  This  point  has  also  been  settled 
by  this  court  in  the  case  of  Jackson  v.  Jackson  etal,^  4  Mo.  211,  in 
which  the  court  held  that  so  much  of  the  wiU  as  can  be  proved 
may  be  admitted  to  probate. 
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3.  The  only  point  remaining  for  consideration  is  relaUve  to 
the  admission  of  improper  testimony.  It  is  urged,  by  counsel 
for  defendant  in  error,  that  inasmuch  as  the  defendant  below 
demurred  to  the  petition,  and  the  demturer  was  oyemiled  and 
never  withdrawn,  the  demurrer  remains  on  the  record  a  confes- 
sion of  the  facts  of  the  petition,  and  this  court  is  precluded  from 
inquiring  into  the  testimony  either  as  to  its  sufficiency  or  legal^ 
admissibility.  This  was  the  strict  rule  of  law  in  England  and 
may  be  so  here,  but  I  apprehend  that  where  the  court  does  not 
give  judgment  on  the  demurrer,  but  proceeds  to  suffer  the  parties 
to  go  before  a  jury  on  the  issues  made  up  under  the  direction  of 
the  court,  it  amounts  to  an  implied  withdrawal  of  the  demurrer, 
and  it  is  too  late  now  for  the  defendant  in  error  to  rely  on  the 
technical  advantage  of  which  he  might  possibly  have  availed 
himself  in  the  circuit  court.  It  would  be  allowing  him  to  take- 
advantage  of  his  own  laches,  for  had  he  moved  for  a  judgment 
on  the  demurrer  in  the  court  belowj  the  opposite  party  would, 
no  doubt,  have  asked  and  obtained  leave  to  withdraw  their  de- 
murrer, such  being,  I  believe,  the  uniform  practice  in  this  state, 
restricted  only  by  the  power  of  ihe  court  to  impose  terms  on  the 
party  asking  for  a  leave  to  withdraw. 

It  is  also  urged,  that  as  there  were  two  verdicts  in  this  case- 
for  the  petitioner,  and  consequently  one  new  trial  granted,  the^ 
law  in  relation  to  the  granting  of  a  second  new  trial,  by  which 
the  court  is  restricted  to  cases  where  the  jury  have  misbehaved  or 
have  erred  in  matters  of  law,  is  applicable  to  the  reviewing 
powers  of  this  court.  The  statute  under  which  this  application 
was  made  is  also  referred  to.  That  statute  provides  ''  that  the 
verdict  of  the  jury,  or  the  judgment  of  the  court,  shall  be  final  as- 
to  the  facts,  saving  to  the  court  the  right  of  granting  a  new  trial 
as  in  other  cases,  and  to  either  party  an  appeal  in  matters  of  law 
to  the  supreme  court,  as  in  other  cases/'  By  this  I  understand 
that  this  court  can  not  inquire  into  ttie  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  of  the  jury,  but  that,  as  in  other 
cases,  if  the  court  have  allowed  illegal  testimony  to  go  to  the- 
jury,  this  court  has  power  to  correct  such  error.  The  introduc- 
tion of  incompetent  testimony  is  as  much  an  error  of  law  as  the 
giving  of  wrong  instructions,  and  it  is  a  matter  which  the  court 
wiU  look  into.  The  act  in  relation  to  new  trials  has  no  applica- 
tion, except  to  the  objection  urged  in  this  court  that  the  circuit 
court  overruled  this  second  application  for  a  new  trial.  In  sup- 
port of  which  objection  the  plaintiff  in  error  should  have  mode- 
out  the  existence  of  one  of  the  two  states  of  fact  pointed  out  in 
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the  law  to  justify  the  granting  of  a  second  new  trial.  Nothing 
appears  on  the  record  to  show  either  that  there  was  any  misbe- 
havior of  the  jury,  or  any  error  of  law  committed  by  them. 
The  jury  are  clearly  not  responsible  foi  the  correctness  of  the 
law  as  given  by  the  court,  but  a  failure  to  obey  its  instructions^ 
or  a  misunderstanding  of  their  meaning  as  evidenced  by  the  facts 
found  in  their  verdict,  must  be  the  error  of  law  contemplated  in 
this  section  of  the  statute :  HUl  v.  WUkins,  4  Mo.  86. 

Believing,  then,  that  this  court  is  not  precluded  from  examin- 
ing the  legality  of  the  testimony  offered  on  the  trial,  I  proceed  to 
notice  the  portions  of  the  written  testimony  objected  to.  The 
reading  of  all  the  depositions  was  objected  to  by  the  defendants 
below  upon  the  general  charge  of  incompetency  and  irrelevancy. 
This  court  has  often  determined  that  such  general  and  sweeping 
objections  are  insufficient.  The  pariy  must  point  out  the  objec- 
tions more  specifically  to  authorize  this  court  to  interfere.  I, 
however,  see  nothing  illegal  or  irrelevant  in  the  testimony  to 
which  these  general  objections  were  taken.  But  the  defendants 
specified  more  particularly  their  objections  to  the  admission  of 
Dickey's  deposition;  to  the  reading  of  this  deposition,  it  appears 
from  the  bill  of  exceptions,  defendants  objected  ''  as  being  both 
irrelevant  and  incompetent,  the  said  Dickey  being  one  of  the 
defendants  in  the  cause."  The  decisions  of  this  court  would,  I 
believe,  sustain  me  in  saying  that  it  does  not  appear  from  this 
record  that  Dickey  was  in  fact  a  defendant,  and  that  the  defend- 
ants' assertion  that  he  was  in  the  motion  to  exclude  the  deposi- 
tion, was  no  proof  of  this  fact,  and  the  court  might  have  over- 
ruled the  motion  on  the  ground  that  the  facts  stated  in  the  mo- 
tion were  not  true. 

In  Davidson  v.  Peck,  4  Mo.  438,  il  was  held  that  where  the  cir- 
cuit court  overruled  a  motion  to  exclude  certain  depositions  on 
accotmt  of  alleged  informalities  in  their  execution,  and  the  fact  of 
such  informalities  existing  is  not  preserved  by  bill  of  exceptions, 
this  court  can  not  know  but  that  the  circuit  court  overruled  the 
motion  because  the  facts  stated  in  the  motion  did  not  exist  or 
were  falsely  stated.  In  Cozzens  v.  Gillespie,  Id.  82,  the  defend- 
ant offered  to  read  the  deposition  of  one  Walter  D.  Scott,  and 
objections  were  made  to  the  same  on  the  ground  that  Scott  was 
interested,  and  to  show  the  interest,  it  was  proved  that  *'  defend- 
ant and  one  Walter  D.  Scott  had  once  beeen  partners;"  it  was 
held  that  the  identity  of  witness  with  the  person  who  had  once 
been  the  partner  of  the  defendant  was  not  proved,  and  could 
not  be  inferred  from  the  identity  of  names,  and  the  deposition 
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^was  therefore  admissible.  These  cases  seem  to  establish  the  in- 
sufficiency of  the  objections  here  taken  to  Dickey's  testimony, 
but  I  am  unwilling  to  rest  an  opinion  on  the  technical  difficulty 
sustained  by  these  cases,  conceiving  that  the  facts  stated  in  the 
motion  in  the  one  case  and  in  the  bill  of  exceptions  in  the  other, 
raised  a  violent  presumption  of  their  truth,  especially  as  they 
were  uncontroverted  in  the  circuit  court. 

This  deposition  was  admissible,  as  I  think,  upon  other  grounds. 
The  proceeding  had  in  this  case,  though  the  heirs  at  law  are 
made  nominal  parties,  was  in  truth  in  the  nature  of  an  ex  parte 
proceeding.  It  was  a  revival  of  the  same  proceeding  in  the  cir- 
<mit  court,  which  had  been  previously  had  in  the  coimty  court 
There  can  be  no  question  that  in  the  county  court  the  deposition 
or  answer  of  Dickey,  or  any  other  heir,  could  have  been  read 
unless  objected  to  on  other  grounds  than  the  mere  fact  that  he 
had  been  cited  as  one  of  the  heirs  at  law,  and  consequently 
stood  on  the  record  as  one  of  the  defendants.  In  truth,  the 
•citation  is  for  them  to  appear  and  show  cause,  etc.,  why  the 
paper  shall  not  be  established.  The  same  legal  rules  that  gov- 
ern the  investigation  in  the  county  court  must  apply  in  the  cir- 
cuit court.  The  deposition  of  Dickey  was  nothing  more  nor  less 
than  his  answer  on  oath  to  certain  interrogatories  propounded 
by  the  petitioner.  Whether  he  could  be  compelled  to  answer  or 
not,  is  no  question  raised  by  this  record.  No  subpoena  ad  testifi- 
candum was  issued.  The  deposition  seems  to  have  been  volun- 
tarily made,  and  whether  admissible  as  evidence  on  the  trial  or 
not,  must  depend,  not  on  the  question  whether  he  was  a  defend- 
ant, but  whether  there  was  no  other  objection  to  him  on  account 
of  a  personal  disability  or  an  interest  in  the  event.  The  interest 
of  Dickey  was  clearly  against  the  party  calling  him — ^he  was  one 
of  the  heirs  at  law,  and  from  the  contents  of  the  will  as  proved 
by  Mr.  Grafton,  his  share  of  the  estate  as  heir,  would  have 
greatly  exceeded  the  trifling  legacy  which  had  been  left  him  in 
the  will.  The  principle  decided  in  Oraham  v.  O'FaUon,  Eafr  of 
Mullanphy,  is  therefore  applicable.  On  the  ground  of  interest 
there  could  be  no  objection  to  Dickey  even  had  he  been  a  party  de 
facto.  It  may  be  questioned  whether  he  could  not  have  volun- 
tarily waived  the  privilege  which  that  position  gave  him,  and  his 
deposition  be  read.  His  admission  could  have  been  proved,  and 
why  not  his  voluntary  admission  under  oath?  But  whether  a 
party  in  interest,  Dickey's  testimony,  whether  in  the  shape  of  a 
deposition,  in  answer  to  interrogatories,  or  as  an  answer  to  the 
citation  following  the  petition,  was  good  evidence  either  in  the 
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county  or  cironit  court,  unless  oome  other  objection  to  it  existed 
besides  what  is  founded  on  the  fact  of  his  being  a  party. 

Any  other  construction  of  the  law  would  lead  to  intolerable 
<K)n8equences.  A  partj  seeking  to  establish  a  lost  will  is  bound 
to  cite  the  heirs  at  law.  The  relations  of  a  testator  are  most 
likely  to  be  the  persons  most  conversant  with  his  intentions,  and 
around  and  about  his  person  and  house  during  his  last  illness. 
If  the  testimony  of  all  these  persons  must  be  excluded  on  the 
.ground  of  their  being  parties,  and  they  are  necessarily  made 
parties  in  such  proceedings,  it  must  become  exceedingly  difficult 
in  most  cases,  and  in  many*  cases  absolutely  impracticable,  to 
establish  most  of  the  facts  necessary  to  authorize  the  probate  of 
a  lost  will.  It  places  it  in  the  power  of  the  persons  most  likely 
U>  be  interested  in  suppressing  the  will,  to  shut  out  all  investi- 
^tion  and  shield  themselves  under  a  rule  of  law  from  all  re- 
sponsibiliiy.  Such  a  state  of  things  could  never  have  been  con- 
templated either  by  our  statute  law  regulating  proceedings  to 
-establish  *wills,  or  sanctioned  by  the  common  law  rules  of  evi- 
dence. 

Judgment  affirmed. 

MoOntK,  J.,  absent. 

Will  mat  bs  Pbovxd  bt  Ozni  of  the  Subscbibinq  Witnbssbs:  Jodb- 
Jon  V.  1^  Chrange,  10  Am.  Deo.  237;  Ltndfag  ▼.  MeCarmaekf  12  Id.  387; 
Weleh  V.  Welch,  16  Id.  126;  Dan  v.  Broum,  Id.  305;  Jaehan  v.  Viehory,  19 
Id.  522. 

Revocation  of  a  Will,  What  Amounts  to:  See  Omtu  v.  Odtiw,  12  Am. 
Deo..  375,  and  note  377,  citing  oaees  in  this  series;  Oreer  v.  McCracken,  14 
Id.  755;  Orane$  v.  SfiMon,  15  Id.  653,  and  note  650;  Dan  v.  Brovm,  Id.  395; 
WaU  V.  WdU,  16  Id.  150;  Hawea  v.  Humphrey$,  20  Id.  481;  Sneed  v.  Ehoing, 
iK!  Id.  41;  Apperwn  v.  CoUrell,  29  Id.  239;  Bohanon  v.  Walcot,  29  Id.  631. 

Principal  casb  has  bsin  cited  to  the  following  points:  That  objec- 
tions to  readingdepoeitions  must  bespeoific,  and  theooort  will  disregard  general 
objections:  State  Bank  v.  MerchanU^  B<mk,  10  Mo.  128;  RouBtin  v.  8t,  LouU 
Perpetual  In$,  Co.,  15  Id.  247;  that  heirs  and  devisees  are  competent  wit- 
nesses in  establishing  a  will:  Oarvin  v.  IViUianu,  50  Id.  213;  Holmea  v.  HoUo- 
man,  12  Id.  537;  that  a  contest  may  be  transferred  from  an  inferior  to  a 
saperior  court  without  formal  appeal:  Benoist  v.  Murrin,  48  Id.  52;  that 
where  errors  are  made  in  the  acUnission  or  exclusion  of  testimony,  and  are 
preserved  by  proper  exceptions,  they  will  be  corrected  on  appeal:  LeUom  v. 
Oraioee,  26  Id.  251. 


Digitized  by 


Google 


CASES 


IN  THE 


SDPERIOR  COURT  OF  JUDICATURE 


NEW  HAMPSHIRE. 


Snow  v.  Ghamdlbb. 

[10  Nxv  Hampshzkb.  92.] 
OOTBNANT  NOT  TO  SUE  OnE  OF  TwO  JoiNT  TRB8FA88EES,  dOM  HOC  < 

as  a  discharge  of  the  other. 

KoTHiNa  Short  of  Patment  of  Damages  by  one  joint  trespasser,  or  are- 
lease  nnder  seal,  can  operate  to  discharge  the  other. 

Ant  Partial  Patmekt  Made  bt  a  Co-trespasser  in  satisfaction  of  the 
damages  sustained  by  reason  of  the  joint  trespass,  innres  to  the  benefit 
of  the  other,  and,  in  an  action  against  the  latter,  most  be  oonaidered  by 
the  jury  in  determining  the  amount  of  their  yerdict. 

Trespass  for  a  joint  assault  and  battery  committed  by  defend- 
ant and  one  Holt,  upon  plaintiff.  Prior  to  the  commencement 
of  this  action,  plaintiff  had  coyenanted  with  Holt,  in  consider- 
ation of  twenty  dollars,  not  to  sue  him  for  the  assault  except 
upon  the  return  of  the  money  paid.  At  the  time  this  action  was 
brought  the  twenty  dollars  had  not  been  refunded.  Plaintiff 
had  yerdict,  defendant  appealed. 

Mead,  for  the  plaintiff. 

Chamberlain  and  Vose,  for  the  defendant. 

IJpHAM,  J.  In  this  case  the  strongest  ground  on  which  the 
defendant  can  place  his  defense  is,  that  the  contract  with  Holt, 
by  which  the  twenty  dollars  was  receiyed,  was  a  ooyenant 
not  to  sue  him;  and  it  is  argued  that  if  this  agreement  can  haye 
such  effect,  it  bars  the  plaintiff  from  a  suit  against  either  tres- 
passer. But  we  are  not  aware  that  this  result  necessarily  follows. 
It  is  well  settled  that  a  coyenant  not  to  sue  one  of  seyeral  debtors 
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irill  not  operate  to  discharge  all  the  debtors;  and  the  reason  as* 
signed  for  this,  in  the  Massachusetts  cases  is,  '*  because  it  can 
not  be  inferred  from  such  a  covenant  that  it  was  the  intention  to 
discharge  the  debt:"  Buggies  v.  PaUen,  8  Mass.  480;  Sewell  et  al,  v. 
Sparrow,  16  Id.  24;  Shed  v.  Pierce  et  aZ.,  17  Id.  623.  The  same 
is  holden  in  WaUcer  v.  McCuUoch,  4  Greenl.  421;  and  it  is  there 
said  that  *' nothing  short  of  payment  by  one  of  several  joint 
debtors,  or  a  release  under  seal,  can  operate  to  discharge  the 
other  debtors  from  the  contract."  These  authorities  have  been 
folly  sustained  in  this  state,  in  the  case  of  Durelly.  WendeUeitd., 
8N.  H.369. 

There  seems  to  be  no  reason  why  a  more  favorable  rule  should 
be  established  as  to  what  may  constitute  a  release  or  discharge 
of  a  claim  of  damages  in  trespass,  where  there  are  joint  tres- 
passers, than  a  release  of  a  debt  where  there  are  joint  debtors. 
There  can  be  no  reason  why  damages  for  a  wrong  done  should 
be  more  easily  settled  and  canceled  than  a  claim  for  a  debt  due; 
or  that  the  law  should  favor  the  discharge  of  trespassers  more 
-than  the  release  of  debtors. 

The  principle  of  the  decisions,  therefore,  as  to  what  consti- 
tutes a  release  of  a  contract  where  there  are  joint  debtors,  is 
fully  applicable;  and  we  see  no  objection  to  holding,  in  this  case, 
that  a  covenant  not  to  sue  one  of  two  joint  trespassers  does 
not  operate  as  a  discharge  of  the  other  trespasser,  for  the 
same  reason  assigned  in  tiie  Massachusetts  cases  as  to  joint 
debtors,  *'  because  it  can  not  be  inferred  from  such  a  covenant 
that  it  was  the  intention  to  discharge  the  claim  of  damage." 
The  general  rule,  also,  as  stated  in  the  case  in  Greenleaf  as  to 
joint  debtors,  may  well  be  applied  in  case  of  joint  trespassers, 
viz. :  that  nothing  short  of  payment  of  damage  by  one  of  two 
joint  trespassers,  or  a  release  under  seal,  can  operate  to  discharge 
the  other  trespasser.  If  so,  a  covenant  not  to  sue  Holt  would 
avail  nothing  in  defense  to  this  action,  and  nothing  short  of 
payment  by  him  for  the  damage  sustained  can  discharge  this 
defendant. 

No  release  of  damages  was  here  given;  and  the  only  question 
is,  whether  the  sum  paid  was  in  satisfaction  of  the  damage 
incurred.  If  it  was  not  so  received,  it  is  clear  that  the  claim  is 
not  discharged.  The  evidence  is,  that  at  the  time  of  receiving 
the  money  from  Holt,  the  plaintiff  declared  that  he  would  not 
settle  with  Chandler  for  five  hundred  dollars.  The  substance  of 
the  arrangement  betwixt  the  plaintiff  and  Holt  seems  to  have 
been  this:  that  the  plaintiff  was  willing  to  receive  a  small  portion 
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of  the  damage  from  Holt,  either  for  the  reason  that  he  con- 
ceiyed  him  to  be  less  to  blame  than  the  defendant,  or  that  he* 
was  less  able  to  pay  his  proportion  of  the  damage;  and  on  con- 
dition of  receiying  this  sum  the  plaintiff  engaged  to  pursue  the 
defendant  for  the  remainder  of  his  claim.  It  is  clear  that  the  sum 
paid  was  not  received  in  satisfaction  of  the  damage,  but  only  in 
part  satisfaction;  and  the  fact  that  it  was  coupled  with  the 
engagement  not  to  sue  Holt  does  not  alter  the  case.  It  is  still 
but  a  partial  satisfaction  of  the  damage,  and  the  plaintiff  may 
sue  or  omit  to  sue  whom  he  pleases,  by  contract  or  otherwise. 
The  other  trespasser  has  no  equitable  or  legal  claim  to  prevent 
such  an  arrangement.  He  remains  liable  for  the  whole  damage, 
until  satisfaction  is  made. 

If  the  individual  receiving  the  injury  sees  fit  to  visit  the  pen- 
alty upon  any  one  guilty  individuiJ  rather  than  another,  such 
individual  has  no  right  to  complain.  It  is  part  of  the  necessary 
liability  that  he  incurs  in  committing  the  trespass,  and  should 
serve  to  deter  him  from  such  wrongful  acts.  At  the  same  time, 
any  partial  payment  by  a  co-trespasser  avails  so  far  for  his  bene- 
fit. Such  was  the  ruling  in  this  case.  To  this  extent  the  de- 
fendant can  avail  himself  of  the  plaintiff's  arrangement  with  his 
co-trespasser,  but  there  was  nothing  in  that  contract  which  con- 
stitutes a  bar  to  this  suit.     There  must,  therefore,  be 

Judgment  on  the  verdict  against  the  defendant. 

Measure  of  Damages  in  Acnoy  of  Tbespass:  WooUey  ▼.  Oarter^  11  Am. 
Dec  484,  and  note.  When  exemplary  damages  are  allowed:  See  note  to 
iferrdU  ▼.  TatifMan,  Co.,  27  Id.  684. 


HUBD  V.   SiLSBY. 

[10  New  HuCPtHZBB,  106.] 
No  ASSIONMXNT  FOR  THE  BENEFIT  OF  CREDITORS  IS  VaIXD,  WOdiVt  the  Btatat# 

of  Jnly  5,  1834,  unless  it  provides  for  an  equal  distrihution  of  the  debt- 
or's estate  among  all  his  creditors,  in  proportion  to  their  respectiye  de> 
mands. 

OoNDmoMAL  Assignment  for  the  benefit  of  creditors  is  invalid. 

Assignment  for  the  Benefit  of  Such  Creditors  as  will  ezecatethe  instm- 
nient,  and  signify  their  willingness  to  receive  the  prospective  dividends 
in  full  discharge  of  all  demands,  is  conditional,  and  therefore  invalid. 

FoBEZON  attachment  brought  by  plaintiffs,  creditors  of  Silsbj, 
against  the  latter's  assignees  in  insolvencj,  to  charge  them  a» 
trustees.  Plaintiffs  had  orally  assented  to  the  assignment  for  the 
benefit  of  creditors.     The  further  facts  appear  in  the  opinion. 
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Oilchriai,  for  the  plaintiffs. 
Hubbard^  for  the  defendants. 

Pabkeb,  C.  J.  Prior  to  the  statute  of  July  5, 1884,  for  the 
equal  distribution  of  properiy  assigned  for  the  benefit  of  cred* 
itors,  this  assignment  would  have  been  valid  to  the  extent  of 
the  claims  of  the  trustees,  if  any,  and  of  the  creditors  wha 
had  become  parties  to  it  prior  to  the  service  of  the  plaintiff's 
writ.  By  the  provisions  of  that  act,  no  assignment  made  for 
the  benefit  of  creditors  shall  be  valid,  except  the  same  shall  pro- 
vide for  an  equal  distribution  of  all  real,  mixed,  or  personal 
estate,  among  the  several  creditors  of  the  person  making  such 
assignment,  in  equal  proportion,  according  to  their  respective 
demands;  nor  tmtil  the  assignor  has  made  oath  that  he  haa 
placed  and  assigned,  and  that  the  true  intention  of  his  assign- 
ment was  to  place  in  the  hands  of  his  assignee,  all  his  properiy 
of  every  description,  except  such  as  is  exempted  from  attach- 
ment and  execution  by  an  act  for  the  relief  of  poor  debtors^ 
passed  January  8, 1829,  to  be  divided  among  his  creditors  in. 
proportion  to  their  respective  demands. 

The  oath  required  by  the  statute  has  been  taken  in  this  case^ 
and  the  question  is,  whether  this  is  an  assignment  in  favor  of  all 
the  creditors,  and  so  conformable  to  the  provisions  of  the  act. 
It  is  stated  in  the  introduction  to  be  an  indenture  between  the 
debtor,  the  trustees,  and  the  creditors  who  have  executed  it. 
The  trust  is  declared  to  be,  to  pay  the  several  creditors  of  Silsby, 
in  equal  proportion,  according  to  their  respective  claims.  This 
last  clause  would  seem  to  have  been  intended  to  be  in  conform- 
ity with  the  statute.  But  another  clause  follows,  which  gives  a 
different  character  to  the  assignment,  viz. :  ''  It  being  the  mean- 
ing of  the  parties  to  this  instrument  that  the  creditors  shall 
accept  their  several  proportions,  in  full  discharge  of  their  re- 
spective claims."  The  indenture  then,  in  truth,  conveys  the 
properiy  in  trust  to  be  distributed  among  the  creditors  who  will 
execute  the  instrument,  and  thus  signify  their  willingness  to 
receive  the  dividend  in  full  discharge  of  their  claims.  It  is^ 
apparent  that  this  is  not  such  an  assignment  as  is  permitted  by 
the  statute.  In  Jefis  v.  Spavlding  and  Tnudee,  Hillsborough,*  De- 
cember term,  1837,  the  assignment  provided  that  the  creditors 
should  become  parties  in  sixiy  days,  and  it  was  held  bad  under 
the  statute.  In  that  case,  as  in  this,  the  assignment  did  not  in 
bet  provide  for  distribution  among  all  the  creditors.    There  the 

1.  Not  nported. 
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condition  on  which  they  were  to  receive  a  dividend  was,  that 
they  should  become  parties  in  sixiy  days;  and  some  of  the  cred- 
itors might  not  gain  information  that  such  assignment  had  been 
executed  by  the  assignor,  within  that  time,  and  thus  be  ex- 
cluded. 

In  the  present  case,  the  distribution  is  to  be  made  among 
those  who  will  become  parties  and  release  their  demands.  It 
certainly  does  not  appear  that  all  will  be  willing  to  do  this;  and 
if  they  are  not — ^if  they  do  not  execute  the  instrument — no  pro- 
vision is  made  for  a  distribution  to  them.  An  assignment  un- 
der the  statute,  should  have  no  conditions  annexed  to  it.  It 
need  not  even  provide  that  the  creditors  should  become  parties 
by  executing  it.  If  no  conditions  are  annexed,  the  assignment 
being  for  the  benefit  of  all  the  creditors,  the  assent  of  all  may 
be  presumed,  until  the  contrary  appears:  HcUsey  v.  Fairbanks 
<ind  Whitney,  Trustee,  4  Mason,  207.  But  such  assent  can  not 
be  presumed  where  a  condition  is  affixed:  Id.;  Leeds  v.  Sayioard, 
6  N.  H.  85. 

Where  there  is  no  condition,  the  assent  of  the  creditors  being 
presumed  until  the  contrary  appears,  the  property  is  well  held 
in  trust  for  the  benefit  of  all  the  creditors,  until  dissent  is 
in  some  way  manifested.  It  is  competent,  of  course,  for  any 
one  to  dissent,  but  this  will  not  destroy  the  assignment.  If  he 
causes  the  trustees  to  be  summoned,  in  such  case,  he  can  only 
take  such  surplus  as  may  remain  after  paying  those  who  do  not 
-dissent.  Where  an  assignment  is  made  for  tiie  benefit  of  all  the 
creditors,  they  must  be  allowed  a  reasonable  time  in  which  to 
bring  in  their  claims  before  final  distribution;  and  it  is  not 
necessary  that  the  assignment  itself  should  contain  any  provision 
upon  that  subject.  That  the  plaintiffs  assented  to  the  assignment 
in  this  case  can  not  make  any  difference.  Being  void  under  the 
net,  they  could  take  nothing  by  it,  other  creditors  having  com- 
menced suits,  unless  there  was  a  surplus. 

Trustees  charged. 

Effect  of  Clause  in  Assionmknt  for  the  benefit  of  creditors,  oTncting  a 
release  from  the  creditor  of  all  demands  against  the  debtor,  is  discussed  in 
the  notes  to  LippeneoU  v.  Barker,  4  Am.  Dec  433;  Bordan  v.  Sumner,  16  Id. 
338;  Atkinson  v.  Jordan,  24  Id.  281;  see  also  Niohn  v.  Douglas,  30  Id.  368; 
Skipwith  T.  Cunningham,  31  Id.  642. 
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Newport  Mechanics  Manuf'g  Co.  v.  Stabbird. 

[10  Kbw  Hampbhzbk,  138.] 
Pbomissoby  Nots,  Payabls  to  the  "  President,  Dieeotobs,  and  Com- 

PAmr  OF**  a  certain  corporatioD,  is  payable  to  the  corporation. 
Pabol  Evidencb  is  Admissible  to  show  who  were  intended  as  payees  by  a 

description  in  a  promissory  note. 

Action  on  the  following  promissoiynote: 

"Newport,  May  27,  1836.  For  value  received,  I  promise  to 
pay  the  president,  directors,  and  company  of  the  Newport  Me- 
<diamcs  manufacturing  company,  five  hundred  dollars,  on  de- 
mand, with  interest  annually.  Natlob  Stabbibd." 

Defendant  objected  to  parol  testimony  to  prove  to  whom  the 
note  was  intended  to  be  given,  but  the  objection  was  overruled. 
Plaintiff  had  verdict;  defendant  appealed. 

Edes^  for  the  plaintiffs. 

Burke  and  Handerson,  for  the  defendant. 

XJpHAM,  J.  The  general  rule  as  to  corporations  is,  that  each 
-corporation  shall  have  a  name  by  which  it  is  to  sue  and  be 
sued,  and  do  all  legal  acts:  Com.  Dig.,  tit.  Franchise,  F,  9; 
10  Co.  Lit.  29,  b.  The  name  of  a  corporation  in  this  respect, 
designates  the  corporation,  in  the  same  manner  that  the  name 
of  an  individual  designates  the  person.  There  is  this  difference, 
however,  that  the  alteration  of  a  letter,  or  transposition  of  a 
word,  usually  makes  an  entirely  different  name  of  the  person, 
while  the  name  of  a  corporation  frequently  consists  of  several 
iescriptive  words,  and  the  transposition  of  them,  or  an  interpo- 
lation, or  omission,  or  alteration  of  some  of  them,  may  make  no 
.essential  difference  in  their  sense.  It  is  said  in  10  Co.  135,  that 
in  all  grants  by  or  to  corporations,  if  there  is  enough  expressed 
to  show  that  there  is  such  an  artificial  being,  and  to  distinguish 
it  from  all  others,  the  body  politic  is  well  named,  although  there 
is  a  variation  of  words  and  syllables.  See,  also,  Bac.  Abr. ,  Cor- 
porations, c.  2;  Bro.  Abr.,  Misnomer,  73;  Mayor  and  Burgesses 
of  Stafford  v.  Bolton,  1  Bos.  &  Pul.  40;  Mayor  and  Burgesses  of 
Midden  v.  MiUer,  1  Bam.  &  Aid.  699;  Medway  CoUon  Manufactory 
V.  Adams  eial.,  10  Mass.  360. 

The  inquiry  in  this  case  is  the  same  as  in  10  Mass.  360, 
*'  whether  the  name  of  the  note  sufficiently  indicates  the  plaint- 
iffs, and  were  they  known  by  it  as  the  promisees  ?  "  That  case 
is  far  stronger  than  the  present,  and  it  would  seem  quite  clear, 
in  the  absence  of  evidence  to  the  contraiy,  that  a  note  to  the 
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president^  directors,  and  company  of  the  Newport  Mechanics 
mannfactoring  company  was  a  note  to  the  Newport  Mechanics 
manufacturing  company;  at  least,  as  much  so  as  a  grant  to  the 
mayor,  burgesses,  etc.,  of  the  borough  town  of  Maiden,  is  a 
grant  to  the  mayor,  burgesses,  etc. ,  of  Maiden;  which  is  the  case 
cited  from  1  Bam.  &  Aid.  699.  It  is  held  that  the  utmost  certainty 
required  in  grants  concerning  the  names  of  the  parties  is,  '*  thai 
there  be  sufficient  shown  to  ascertain  the  grantor  and  grantee, 
and  to  distinguish  them  from  all  others:"  Bac.  Abr.,  Grant,  6; 
Co.  Lit  3. 

The  description  in  the  note  declared  on  would  seem  clearly  to- 
indicate  the  plaintiffs  as  the  promisees,  in  distinction  from  all 
others.  But  however  this  may  be,  as  an  inference  from  the  face 
of  the  paper,  the  fact  is  clearly  so,  as  shown  in  the  case.  The 
case  finds  *'  that  the  plaintiffs  were  the  persons  interested  in  the 
note  as  payees,  by  the  description  in  said  note,  and  that  it  was 
given  to  the  plaintiffs  for  ona  tenth  part  of  their  capital  stock, 
being  the  value  of  five  shares  taken  by  the  defendant."  This 
fact  may  be  shown  by  extraneous  evidence.  It  is  sometimes 
made  a  question  for  the  jury,  whether  a  particular  corporation 
was  intended  under  some  given  description:  Society  for  Propor 
gating  the  Oospel  v.  Young,  2  N.  H.  310;  and  we  have  no  hesita- 
tion in  holding  that  where  such  fact  appears,  and  the  whole 
corporate  name  is  given,  with  the  addition  prefixed  merely  of 
the  names  of  the  officers  and  company  of  said  corporation,  the 
promise  may  be  regarded  as  to  the  corporation  itself,  and  the  vari- 
ance is  not  such  as  to  preclude  a  recovery  in  the  corporate  name. 

Judgment  on  the  verdict  for  the  plaintiffs. 

Snrr  by  Principal  on  Notb  to  Agent. — ^The  doctrine  laid  down  in  the 
foregoing  cose  is  similar  to  that  of  Arlington  v.  Hinds^  12  Am.  Dec  704» 
where  it  was  held  that  a  note  made  payable  to  a  town  treasurer  may  be  sued 
on  by  the  town;  and  see  also  Johnson  v.  Harris,  26  Id.  425.  In  the  note  to 
Arlington  v.  Hinds,  swpra,  a  general  dlBcnssion  of  the  right  of  principals  to 
sue  on  notes  made  to  their  agents,  especially  in  the  case  of  corporation  and 
public  ofScers,  may  be  found. 

The  principal  case  is  cited  in  PeopU  v.  Sierra  B.  Q,  M,  Co,,  39  Cal.  514» 
as  an  authority  to  the  point  that  slight  diBcrepandes  in  the  name  of  a  cor- 
poration will  not  vitiate  contracts  of  the  corporation,  and  to  the  same  point 
in  Board  of  Educaiion  etc,  v.  Ortenehaum,  39  BL  614. 


Sublet  v.  Russell. 

[10  NXW  HAMPtHIBK,  184.] 

MnroB  IS  not  Estopped  to  Avoid  his  Contbagt  on  the  ground  of  infancy, 
by  reason  of  false  representations  as  to  his  age,  made  at  the  time  of  con 
traoting. 
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Infakt  is  Liable,  in  an  Action  on  the  Case,  for  the  fraudulent  affirmation 
that  he  is  of  age,  if  he  afterwards  avoids  his  contract  by  reason  of  his 
infancy. 

Assumpsit  on  four  promissory  notes,  executed  by  defendant 
when  a  minor.  Plaintiff  contended  that  defendant  was  estopped 
from  proving  his  infancy,  by  reason  of  certain  declarations  made 
by  ^iim  at  the  time  the  notes  were  made,  to  the  effect  that  he 
was  then  of  full  age.  Defendant  had  verdict.  Plaintiff  moved 
for  new  trial. 

Bartleti  and  Qmncy,  for  the  plaintiff. 

Bogers,  for  the  defendant. 

Pabkeb,  C.  J.  The  position  contended  for  by  the  counsel, 
that  the  declaration  of  the  defendant,  that  he  was  of  age,  is 
an  estoppel  to  him  to  set  up  his  infancy,  in  avoidance  of  the 
contract,  it  is  conceded  is  not  supported  by  any  direct  au- 
thority; and  our  decision  in  FUts  v.  Hall,  9  N.  H.  441,  does  not 
lead  to  such  a  result.  That  decision  is,  that  an  infant  is  liable, 
in  case,  for  a  fraudulent  afiSrmation  that  he  is  of  age,  whereby 
another  is  induced  to  enter  into  a  contract  with  him,  if  he  after- 
wards avoids  the  contract,  by  reason  of  his  inf^mcy .  In  an  action 
of  that  description,  he  is  subjected  to  such  damages  as  the  other 
pariy  has  sustained.  But  this  may  or  may  not  be  to  the  amount 
which  he  promised  to  pay  by  his  contract.  The  measure  of  dam* 
ages  is  by  no  means  necessarily  the  same.  The  amount  prom* 
ised  to  be  paid  may  be  greater  than  the  damage  sustained,  by 
reason  of  the  inexperience  of  the  minor,  which  has  led  him  ta 
promise  a  greater  sum  than  the  property  received  is  worth.  Ta 
hold  him  estopped  might  punish  him,  tiierefore,  beyond  his  de- 
merits. 

And,  besides,  this  would  overturn  much  of  the  doctrine  whichi 
has  long  been  received  in  relation  to  the  right  of  a  minor  ta 
avoid  his  contracts,  and  introduce  a  new  rule,  which  seems  not 
to  be  required  by  the  exigency  of  the  case,  or  justified  by  prin* 
<ciple  or  precedent. 

Judgment  on  the  verdict. 

Infants'  Contbacts,  when  Voidable:  See  the  cases  in  this  series  coUected 
in  the  note  to  Lyndt  v.  Budd^  21  Am.  Dec.  86.  In  Conroe  v.  Birdaall^  1  Id. 
105,  it  was  decided  that  although  an  infant,  at  the  time  of  making  a  bond, 
fraudulently  alleged  that  he  was  of  full  age,  yet  the  bond  was  nevertheless 
voidable  at  his  election;  but  in  Badger  v.  PMrmey,  8  Id.  105,  it  was  held  that 
where  goods  are  sold  to  an  infant  upon  such  representations,  and  the  infancy 
is  pleaded  to  avoid  payment,  the  vendor  may  reclaim  the  goods,  as  the  prop 
erty  did  not  ] 
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no  Nbw  Hampshibs,  230.] 

Bbokise  op  a  Pebson  after  He  Abrives  at  Age,  to  pay  a  debt  oontracted 
daring  his  minority,  removes  the  bar  of  infancy,  and  authorizes  a  recov- 
ery on  the  original  contract. 

JBathioation  of  a  Ooktract  Entered  into  dorino  Infakot,  after  a  mi- 
nor's arrival  at  age,  is  sufficient  although  made  to  the  undisclosed  agent 
of  the  other  contracting  party. 

.Admissions  of  a  Spendthrift,  made  while  under  a  commission  of  guardian- 
ship, are  competent  evidence  to  show  a  contract,  or  a  ratification  of  one, 
made  prior  to  the  guardianship. 

Assumpsit  for  money  paid.  Defendant  having  been  adjudged 
a  spendthrift  after  his  arrival  at  age,  appeared  by  his  guardian, 
who  set  up  as  a  defense,  the  plea  of  infancy  at  the  time  the  con- 
tract was  made.  The  other  facts  sufficiency  appear  in  the  opin- 
ion.    Plaintiff  had  verdict. 

PiUsbury,  for  the  plaintiff. 

/E.  F.  French,  for  the  defendant. 

Paeeeb,  C.  J.  It  appears  that  the  defendant,  after  he  be- 
•^came  of  age,  before  this  suit  was  commenced  and  before  the 
appointment  of  a  guardian,  made  a  promise  that  he  would  pay 
the  plaintiff  the  debt  now  claimed.  The  promise  was  made  to 
<&  person  who  was  in  fact  the  agent  of  the  plaintiff,  specially 
Authorized  to  call  on  the  defendant  and  see  what  he  would  say, 
:and  if  he  would  not  pay  what  the  plaintiff  had  paid  for  him.  In 
'.this  respect  this  case  differs  from  the  case  before  us  at  the  last 
tterm:  9  N.  H.  436,*  It  does  not  appear,  however,  that  the  fact 
that  the  person  was  agent  of  the  plaintiff  was  disclosed  to  the 
defendant  at  the  time. 

Upon  this  evidence,  it  is  objected,  that  there  could  be  no  con- 
tract, because  the  defendant,  if  he  made  the  declaration  without 
^knowledge  that  the  party  to  whom  he  made  it  was  agent,  could 
mot  ha^e  understood  that  he  was  making  a  contract,  but  must 
9iave  made  a  mere  declaration  of  intention. 

This  objection  comes,  perhaps,  with  a  better  grace  from  a 
^ruardian  of  the  defendant  than  it  would  from  the  party  himself . 
It  may  well  be  answered,  that  the  promise  of  an  infant,  vrhen 
he  becomes  of  age,  operates  only  to  remove  the  legal  bar  to  a 
recovery,  on  a  contract  made  before.  The  suit  is  on  the  original 
contract.  And  an  infant  may  remove  this  bar,  without  any  com- 
jnunication  with  the  creditor,  or  any  agent  of  his.     It  is  well 

1.  Hoa  T.  UnderkOL  ^ 
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settled  that  he  may  ratify  the  contract  by  his  act:  Aldrich  y. 
Grimes,  10  N.  H.  194;  Onns  y.  Kimbally  and  authorities  cited,  3^ 
Id.  315;  Boberta  y.  Wiggin,  1  Id.  76  [8  Am.  Dec.  88].  And  this 
not  only  without  the  presence  of  the  creditor,  or  any  agent  of 
his,  but  without  his  haYing,  at  the  time,  either  by  himself,  or 
any  agent,  any  knowledge  whateYer  of  any  such  ratification. 
That  he  may  ratify  by  acts  alone,  shows  that  the  action  should^ 
not  be  instituted  on  the  new  promise,  if  there  is  one,  and  that, 
the  original  contract  is  the  foundation  of  the  suit,  although  ii 
furnishes  no  legal  cause  of  action  until  it  is  ratified  after  the- 
party  is  of  full  age:  Merriam  v,  WUkins,  6  Id.  372  [25  Am.  Dec.. 
472];  7  Id.  372;'  8  Id.  432.'  It  is  not  necessary,  therefore,  that 
there  should  be  a  new  contract,  according  to  the  technical  defi- 
nition of  a  contract.  There  is  no  need  of  a  new  bargain  between 
the  creditor  and  debtor.  The  infant  may  ratify  after  he  is  of 
age,  eYen  against  the  consent  of  the  other  party. 

While,  then,  in  order  to  guard  his  rights,  he  should  not  be^ 
bound  by  loose  declarations  of  lus  intentions  (3  N.  H.  315),  or 
by  any  mere  expression  of  an  intention  to  pay,  made  to  a  per- 
son haYing  no  authority  whateYer  in  the  matter  (9  Id.  436),  it: 
would  seem  to  be  enough,  if  the  ratification  is  made  by  a  de- 
liberate declaration,  made  to  a  third  person,  who  was  in  fact 
agent,  on  an  application  well  calculated  to  lead  him  to  presume 
that  the  party  thus  applying  came  in  behalf  of  the  creditor,, 
without  any  express  declaration  of  authority,  and  without  any 
express  eridence  that  the  defendant  had  knowledge  of  the  au- 
thority. And  we  are  of  opinion  that  this  eYidence  is  sufficient 
to  sustain  the  action. 

The  other  eridence  in  the  case,  if  it  stood  alone,  is  sufficient 
to  charge  the  defendant.  A  promise  by  the  defendant,  after 
he  was  placed  under  guardianship,  or  after  suit,  would  be 
insufficient;  but  an  admission,  after  suit,  of  a  promise  made 
before  the  suit,  would  be  competent  eridence  where  no^ 
guardianship  existed;  and  the  guardianship  does  not  change 
all  the  ordinary  rules  of  eYidence.  The  defendant  might  be 
charged  for  any  tortious  acts,  notwithstanding  the  guardian- 
ship; and  those  acts  might  be  proYed,  we  think,  by  his  confes- 
sions; and  if  so,  he  may  make  declarations  in  relation  to  his 
preYious  transactions,  which  will  be  competent  to  be  weighed 
by  the  jury.  He  could  not  make  a  contract  after  he  was  placed 
under  guardianship,  and  the  eYidence  was  not  offered  to  proYe 
one.    It  was  offered  for  the  purpose  of  showing  that  he  had. 

1.  Oomm  T.  Co^mrn.  2.  Merriam  v.  WWeim,  6  N.  H.  432. 
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previouslj  made  such  contract,  or  ratified  one,  and  was  in  that 
point  of  view  admissible,  and  to  be  weighed  by  the  jniy.  Un- 
less they  believed  that  the  promise  was  actually  made  before  the 
guardianship,  and  before  the  suit,  the  evidence  of  the  admis- 
sions would  be  unavailing  to  sustain  the  action;  but  there  was 
no  evidence  tending  to  contradict  it,  and  no  desire  to  have  the 
jury  pass  upon  it.  As  the  evidence  was  rightly  admitted,  there 
must  be 
Judgment  on  the  verdict. 

Ratihgation  of  Infant's  Contract,  what  Amounts  to:  See  Bogen  r. 
Hurd,  4  Am.  Dec  182,  and  note;  Martin  v.  Mayo,  6  Id.  108;  Whitney  v. 
Dutch,  7  Id.  229,  and  note;  Overbach  v.  ffeermance,  14  Id.  546;  Thompton  v. 
Lapt  16  Id.  325;  Cfheshire  v.  Barreti,  17  Id.  735;  Benham  t.  Bishop,  23  Id. 
358;  JMano  y.  Blabe,  25  Id.  617;  Wheaton  v.  East,  26  Id.  251. 


Wood  v.  Gale. 

[10  Nkw  Hampihxbx,  247.] 
OUABDIAN  HAS  THE  BlOHT  TO  ReMOVB  AN  ImPBOPSB  PlBSON  fOT  hu  W«rd  tO 

associate  with,  £rom  the  ward's  premises,  using  no  more  force,  and  re- 
moving such  person  no  further  than  is  necessary  to  preyent  a  renewal  of 
such  association. 
Evidence  of  Want  of  Chastity  in  the  Pebson  Removei)  is  Admissible, 
in  an  action  of  trespass,  to  show  the  reasons  a  guardian  may  have  had  to 
expect  such  person's  return,  and  to  justify  the  removaL 

Tbespass  for  an  assault  and  imprisonment,  done  by  defendant, 
the  guardian  of  one  Bartlett,  in  removing  plaintiff  from  Bart- 
lett's  house,  and  in  carrying  her  a  considerable  distance  to  a 
neighboring  town.  Defendant  set  up  in  justification  that  plaint- 
iff was  a  person  of  ill-fame,  not  fit  to  associate  with  his  ward, 
and  that  the  removal  was  necessary  by  reason  of  her  refusal  to 
leave  the  premises.  The  trial  court,  against  plaintiff's  objec- 
tions, admitted  evidence  to  show  plaintiff's  want  of  chastity. 
Defendant  had  verdict;  plaintiff  appealed. 

TUton  and  BeU,  for  the  plaintiff. 

JSuUivan  and  Bartlett,  for  the  defendant. 

XJpHAH,  J.  It  is  not  contended  in  this  case  that  the  guardian 
had  no  authoriiy  to  remove  an  improper  person  for  his  ward  to 
associate  with,  ^om  the  ward's  premises;  but  it  is  alleged  that 
no  legal  right  exists  for  a  removal  to  any  greater  distance. 

The  original  act  of  the  defendant,  then,  is  not  objected  to, 
but  that  the  exercise  of  authority,  which  was  originally  legal, 
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was  contmued  to  such  extent  as  to  render  the  defendants  tres- 
passers ab  inUio.  It  can  hardly  be  contended  that  the  right  of 
remoTal  would  be  limited  to  the  precise  line  of  the  premises 
owned  by  the  ward.  This  doctrine  wotdd  preclude  the  right  of 
removal  of  an  improper  associate,  or  a  separation  of  him  from  the 
company  of  the  ward,  except  on  the  ground  of  a  mere  right  in 
the  soil.  But  the  guardian's  right  to  protect  his  ward  from  the 
company  or  intrusions  of  improper  associates,  is  a  personal  right 
which  can  not  be  limited  in  this  manner.  He  had  a  clear  right 
of  removal  of  the  plaintiff  from  the  premises,  on  her  refusal  to 
retire;  and,  to  protect  his  ward  from  a  threatened  return,  a  far- 
ther removal,  under  some  circumstances,  would  be  clearly  justi- 
fiable. The  same  right  would  exist  as  in  the  removal  of  a  com- 
mon brawler  or  disturber  of  the  public  peace;  which,  if  it  existed 
at  all,  would  justify  a  removal  to  such  extent  as  to  obviate  the 
nuisance. 

Any  exercise  of  authority  of  this  kind  is  an  exception  to  the 
general  rule,  and  can  not  be  too  strictly  limited,  lest,  under 
some  pretense  of  the  preservation  of  the  peace,  or  maintenance 
of  personal  privilege,  the  rights  of  the  citizen  should  be  in- 
fringed. We  apprehend,  however,  that  no  injury  can  arise  in  these 
special  cases  from  the  ruling  of  the  court,  that  the  party  injured 
may  remove  an  individual  from  his  premises,  under  the  circum- 
stances here  disclosed,  and  keep  her  out,  '*  using  no  more  force, 
and  removing  her  no  further  than  is  necessary  to  effect  this  ob- 
ject." The  rights  of  the  citizen  will  be  sufficiently  protected 
under  such  a  limitation.  The  jury  have  found  that  the  acts  of 
the  defendants  were  within  the  rule  thus  prescribed,  and  we 
think  their  verdict  should  be  sustained. 

It  has  been  further  contended,  that  evidence  of  the  character 
of  a  party  could  not  be  offered  except  when  it  is  put  directly  in 
issue.  To  this  it  is  replied,  that  the  character  of  the  plaintiff 
for  chastity,  owing  to  the  peculiar  nature  of  the  &cts  in  this 
case,  was  in  issue,  and  that  the  case  is  thus  brought  within  the 
general  principle  laid  down  in  Stark.  Ev.,  pt.  4,  866.  It  be- 
came necessary  to  show  that  the  plaintiff  had  repeatedly  sought 
the  intimacy  of  the  defendant's  ward,  against  the  prohibition  of 
the  defendant  for  her  to  continue  to  associate  with  h\m  or  to  be 
upon  his  premises;  and  also  to  put  in  evidence,  not  only  the 
manner  of  her  being  found  in  company  with  the  ward,  but  her 
character  for  chastity,  in  order  to  show  the  reasons  the  defend- 
ant had  to  expect  her  immediate  return,  unless  he  caused  her  to 
be  removed  to  some  short  distance  from  the  premises;  and  to 


Digitized  by 


Google 


152  Jenness  v.  Bean.  [N.  H 

justify  her  removal  to  that  extent,  we  are  of  opinion  the  eyidence- 
submitted  was  admissible,  as  directly  bearing  on  the  ground  of 
defense  set  up  in  justification. 
Judgment  on  the  verdict. 

Rights  and  Powxbs  of  Guardian. — In  general,  see  notes  to  Thompson  r. 
Boardman,  18  Am.  Dec.  689;  MaUer  of  Van  Hauten,  29  Id.  712;  to  sabmil 
claim  of  ward  to  arbitration:  fftUehins  v.  Johmon^  90  Id.  622,  and  note  on. 
page  633. 


Jenness  v.  Bean. 

[10  New  Hampibibb,  960.] 

Indobsbment  of  a  Promissory  Note  after  maturity,  given  in  pledge  a» 
■  collateral  security,  is  not  one  which  Ib  protected  as  a  commercial  in- 
dorsement for  value. 

Upon  the  Indorsement  of  a  PRomssoRr  Note  in  Pledge  after  maturity, 
the  general  property  in  the  note  remains  in  the  indoraer,  and  the  in- 
dorsee takes  it,  like  a  chose  in  action  not  negotiable,  subject  to  all 
equities  existing  in  favor  of  the  maker  as  against  the  indorser,  at  the 
time  when  notice  is  given  of  the  indorsement;  and  the  maker  may  set 
off  a  debt  due  to  himself  from  the  indorser,  at  the  time  of  the  transfer, 
in  an  action  by  the  indorsee  on  such  note,  notwithstanding  the  insolvency 
of  the  indorser. 

AssuMFsrr  on  a  promissory  note  of  defendant,  payable  on  de» 
mand  to  Moore  &  Sargent,  or  order,  and  indorsed  by  plaintiff. 
Defendant  filed  the  general  issue,  and  set  off  claims  in  bis  favor 
against  Moore  &  Sargent,  existing  at  the  time  of  indorsement. 
It  appeared  that  the  note  was  indorsed  by  Moore  &  Sargent, 
after  maturity,  in  pledge  to  secure  certain  obligations  of  their 
own,  and  that  they  were  now  insolvent.  Verdict  for  defendant. 
Plaintiff  moved  for  new  trial. 

CUley,  for  the  plaintiff* 

SL  Clair  and  BeU,  for  the  defendant. 

Pareeb,  C.  J.  If  the  property  of  the  note,  upon  which 
this  action  is  founded,  had  been  transferred  absolutely  and 
bona  fide,  to  Eaton,  when  it  was  indorsed  to  him,  no  demand 
in  favor  of  the  maker  against  the  payees  could  have  been  filed 
in  set-off,  notwithstanding  the  note  might  have  been  con- 
sidered as  a  discredited  note,  from  the  time  which  had  elapsed 
subsequent  to  its  date;  Chandler  v.  Drew,  6  N.  H.  469  [26  Am. 
Dec.  704.]  The  defendant  having  by  his  contract  made  the 
legal  title  assignable,  and  promised  to  pay  any  one  to  whom 
the  note  should  be  duly  transferred  and  indoi*sed,  could  not,. 
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after  such  a  transfer,  be  permitted  to  avoid  the  obligation  of  liia 
contract  to  pay  the  indorsee,  by  alleging  that  another  distinct 
and  separate  debt  was  due  from  the  payees  to  himself,  and  of- 
fering to  set  ofif  the  one  against  the  other.  The  case  before  us, 
however,  does  not  find  a  transfer  of  that  character.  The  note 
has  not,  in  fact,  been  negotiated  in  the  usual  course  of  business, 
and  become  absolutely  the  property  of  the  indorsee.  It  is  trans- 
ferred to  him,  to  hold  merely  as  a  collateral  securiiy  for  a  debt 
due  from  the  payees  to  himself.  The  indorsement,  it  is  true, 
transferred  the  legal  title  to  the  indorsee,  so  that  he  could  insti- 
tute a  suit  in  his  own  name,  or,  as  in  this  instance,  in  the  name- 
of  a  third  person.  And  the  indorsee  is  not  a  mere  nominal 
party  having  no  interest  in  the  matter.  If  no  defense  exists,  and 
no  rights  of  the  maker  intervene,  the  indorsee,  as  between  the 
indorser  and  himself,  has  the  right  to  collect  the  note  and  ap- 
ply the  avails  to  the  satisfaction  of  his  claims  against  the  in- 
dorser. 

But  the  question  still  remains,  whether  the  right  and  title  of 
the  indorsee  is  not  subject  to  a  right  in  the  maker,  to  set  up  any 
defense  he  could  make  against  the  payees,  had  the  suit  been 
by  them,  and  to  set  off  any  demand  he  had  against  them  at  the- 
time  when  he  received  notice  of  the  indorsement. 

Aside  from  the  insolvency  of  the  payees,  which  seems  to  have^ 
occurred  since  the  indorsement,  we  think  there  is  no  reason  to 
deny  such  a  right.  The  general  property  of  the  note  still  re- 
mains in  the  payees.  So  £ur  as  the  general  property  is  concerned, 
they  are  the  real  owners  of  the  note,  and  parties  in  interest.  If 
the  amount  is  recovered  of  the  defendant  it  will  go  to  discharge 
so  much  of  a  claim  which  the  indorsee  holds  against  them. 

If  the  demand  should  be  lost  by  the  insolvency  of  the  defend- 
ant, without  any  fault  of  the  indorsee,  the  loss  would  not  be  his. 
If  the  payees  were  solvent,  it  would  be  wholly  immaterial  to  the- 
indorsee  whether  the  defendant  was  solvent  or  insolvent,  or 
whether  he  recovered  judgment  or  not,  except  that  a  loss  of  cost 
might  fall  upon  him.  He  could,  in  that  case,  collect  his  demands 
against  the  payees,  and  by  that  act  terminate  all  his  interest 
under  the  indorsement;  and  the  payees,  by  a  settlement  of  the 
demand  against  them,  might  put  an  end  to  lii&  interest.  It  is 
true  that  by  reason  of  the  insolvency  of  Moore  &  Sargent,  if 
Eaton  is  unable  to  collect  the  money  he  may  sustain  a  loss  to 
that  amoxmt;  but  we  are  of  opinion  that  their  insolvency  can 
not  change  the  principle  upon  which  the  case  is  to  be  decided. 
It  does  not  change  the  legal  relation  in  which  the  parties  stand 
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to  each  other.  It  neither  transfers  any  new  title,  nor  enlarges 
any  right.  The  indorsee  still  holds  the  note  as  a  security  merely. 
His  debt  against  the  indorsers  is  not  discharged,  nor  their  in- 
terest in  the  note  ended,  by  their  insolvency.  If  Eaton  sus- 
tains a  loss,  it  will  be  upon  his  demand  against  Moore  &  Sar« 
gent,  and  not  a  loss  of  a  debt  due  from  the  defendant.  It  will 
not  be  a  loss  of  this  demand.  If  the  set-off  is  allowed  he  will 
be  unable  to  appropriate  the  interest  of  his  debtors  in  this  de- 
mand, to  the  payment  of  his  debt;  but  this  will  be  because  his 
rights  were  dependent  upon  their  interest,  which  is  thus  dis- 
charged and  defeated. 

If  the  insolvency  made  a  distinction,  a  question  of  difficult 
fiolution  might  arise  in  some  cases;  that  is,  whether  the  indorser 
was  in  fact  insolvent,  and  whether  therefore  the  right  of  defense 
existed  or  not.  If  the  rights  of  the  indorsee  were  enlarged  by  the 
insolvency,  it  might  not  be  easy  to  determine  at  what  time  he 
commenced  holding  this  note  exonerated  from  any  defense  or 
set-off. 

For  these  reasons  we  are  of  opinion  that  an  indorsement  of  a 
note  in  pledge  as  a  collateral  security  is  not  one  which  is  pro- 
tected as  a  commercial  indorsement  for  value.  The  general 
properiy  remaining  in  the  indorser,  the  indorsee  takes  it,  like  a 
chose  in  action  not  negotiable,  subject  to  all  defenses  to  which 
it  would  be  subject,  in  the  hands  of  the  indorser,  at  the  time 
when  notice  is  given  of  the  indorsement;  and  the  maker  may  set 
off  a  debt,  due  to  himself  from  the  indorser,  at  that  time. 

Judgment  on  the  verdict. 

Pbopkbtt  in  Prouissobt  Note  Pleoosd.— In  Oarlick  v.  James,  7  Am. 
Bee  294,  the  general  property  in  a  promissory  note,  given  in  pledge,  was 
held  to  remain  in  the  pledgor.  In  the  case  of  Cortdyou  v.  Lcmsing,  2  Cai. 
Cas.  200,  reported  in  the  note  to  Oarlick  v.  James,  the  opinion  of  Chancellor 
Kent  discnsses,  1,  the  right  of  the  pledgee  to  dispose  of  the  security;  2, 
whether  the  property  in  the  pledge  becomes  absolute  by  the  death  of  the 
pledgor;  3,  whether  a  tender  is  requisite  before  suit;  and  4,  whether  the  meas- 
ure  of  damages  is  in  the  discretion  of  the  jury. 

Set-off,  generally,  as  to  what  may  be  the  subject  of,  see  note  to  Ortgg  v. 
James,  12  Am.  Dec.  152.  Demand  for  unliquidated  damages  can  not  be  set 
off  against  an  ascertained  demand:  Christian  v.  Miller,  23  Id.  251;  assignee  of 
an  account  takes  it  subject  to  the  debtor's  right  to  set  off  a  subsisting  note 
held  by  him  against  the  assignor:  Cary  v.  Bancroft,  25  Id.  393.  In  Chand' 
ler  V.  DtfVf,  26  Id.  704,  and  note,  it  is  held  that  the  maker  of  a  promis- 
sory note,  although  discredited,  can  not  set  off  against  the  indorsee,  demands 
which  he  may  have  against  the  indorser. 
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Stevenson  v.  Mudgett. 

[10  New  IlAicPSHZBK,  9ii8,] 

AMExnjMEsra  are  not  Allowed  which  are  Inconsistent  with  the  nature 
of  the  pleadings,  or  change  the  cause  of  action.  Particular  allegations 
may  be  changed,  and  others  added,  provided  the  identity  of  the  cause  of 
action  is  preserved. 

Deuvebt  of  a  Release  by  a  Witness  to  an  AtTobnst  in  a  cause,  is  a  de- 
livery to  the  party  who  employed  him. 

Release  of  a  Witness  who  Appears  to  be  the  Real  Plaintiff  of  all  in- 
terest in  the  suit,  which  he  delivers  to  the  attorney  of  the  plaintiff  of 
record,  is  a  delivery  to  himself,  and  consequently  unavailing. 

Witness  who  Appears  to  be  Interested  in  a  Suit  can  not  be  made  com- 
petent  by  his  own  testimony. 

Evidence  that  an  Attorney  was  Employed  by  the  Plaintiff  of  Rboobd, 
and  not  by  a  witness,  may  be  given  after  verdict. 

Assumpsit.  The  original  writ  contained  but  one  count,  upon  a 
note,  dated  November  30, 1830,  signed  by  defendant,  to  the  effect 
that  three  years  from  date,  at  a  certain  place,  for  value  received, 
he  would  pay  to  plaintiff  the  sum  of  one  hundred  and  four  dol- 
lars and  sixteen  cents,  in  young,  likely  neat  stock.  Subsequently 
plaintiff  moved  to  amend  by  filing  a  new  count,  which  set  forth 
defendant's  indebtedness,  and  that  afterwards  defendant,  in 
consideration  of  plaintiff's  allowing  him  the  sum  of  forty  dollars 
in  part  payment  for  a  pair  of  steers  sold  to  plaintiff,  and  in 
extending  the  time  of  payment  one  year,  had  promised  to  pay 
the  balance  of  the  one  hundred  and  four  dollars  and  sixteen 
cents,  in  like  manner,  at  plaintifi^s  house.  The  amendment  was 
allowed,  subject  to  defendant's  exceptions.  John  M.  Ste- 
venson, a  witness  of  plaintiff,  was  objected  to  by  defend- 
ant, on  the  ground  that  he  was  the  real  plaintiff  in  in- 
terest, and  it  was  proved  that  the  plaintiff  of  record  had  stated 
that  the  note  belonged  to  witness.  Stevenson  then  executed  a 
release  of  all  claim  in  the  action,  and  gave  it  to  plaintiff's 
attorney.  Plaintiff  was  not  present,  and  there  was  no  further 
delivery  of  the  release.  The  witness  then  testified  that  he  had 
no  intcurest  in  the  claim.  Plaintiff  had  verdict  on  the  amended 
count,  and  defendant  appealed. 

Peabody,  Emerson,  and  BarUett,  for  the  plaintiff. 

Bkuo  and  Christie,  for  the  defendant. 

Pabxeb,  0.  J.  An  amendment  is  not  admissible  which  is 
inconsistent  with  the  nature  of  the  declaration,  or  which 
changes  the  cause,  of  action.  This  is  the  rule  laid  down  in 
BuUerfield  v.  HarveU,  3  N.  H.  201,  and  which  has  since  been 
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Tinifcrmly  recognized  as  the  true  principle.  The  application  of 
the  principle,  in  that  case,  is,  perhaps,  somewhat  questionable. 
It  is  evident  that  the  matter  of  the  amendment  there  offered 
might  hare  been  regarded  as  merely  an  additional  particular  of 
the  contract  declared  on,  which  had  been  omitted  in  the  original' 
draft  of  the  declaration,  although  it  undoubtedly  superadded  a> 
further  item  to  the  obligation,  which  the  declaration  alleged 
that  the  defendant  had  assumed  by  his  contract.  The  difficulty 
which  sometimes  exists,  in  the  application  of  the  rule,  arises 
from  the  fact  that  almost  all  amendments  change,  to  some  ex* 
tent,  the  cause  of  action,  as  originally  stated.  An  amendment 
which  changes  the  alleged  date  of  a  contract,  or  the  sum  to  be 
paid,  or  any  particular  of  the  matter  to  be  performed,  or  the 
time  or  manner  of  performance,  changes,  in  one  sense,  the 
cause  of  the  action;  but  it  is  not  in  this  sense  that  the  rule  is  to 
be  understood.  Amendments  of  that  character,  so  long  as  the 
identity  of  the  matter  upon  which  the  action  is  founded  is  pre- 
served, are  admissible;  the  alteration  being  made,  not  to  enable- 
the  plaintiff  to  recover  for  another  matter  than  that  for  which  he 
originally  brought  his  action,  but  to  cure  an  imperfect  or  errone- 
ous statement  of  the  subject-matter,  upon  which  the  action  was 
in  feet  founded.  So  long  as  the  form  of  action  is  not  changed, 
and  the  court  can  see  that  the  identity  of  the  cause  of  action  is 
preserved,  the  particular  allegations  of  the  declaration  may  be 
changed,  and  others  superadded,  in  order  to  cure  imperfections 
and  mistakes  in  the  manner  of  stating  the  plaintiff's  case. 

The  new  count,  which  was  admitted  in  this  case,  in  addition 
to  the  statement  of  the  written  contract,  which  was  set  forth  in 
the  original  count,  contains  averments  of  further  stipulations 
betwen  the  parties,  made  subsequently  to  that  time,  and  which 
constituted,  in  fact,  a  further  contract,  superadded  to  the  con- 
tract in  writing.  In  one  sense  this  may  be  regarded  as  another 
contract,  made  at  a  subsequent  date,  and  the  breach  of  which 
would  furnish  a  different  cause  of  action  from  that  which  would 
have  arisen  by  a  breach  of  the  original  agreement.  But  this 
subsequent  matter  was  merely  an  extension  of  the  original  con- 
tract, with  a  variation  of  the  place  of  i)erformance;  and  accord- 
ing to  the  statement  of  the  counsel  the  action  was  in  fact  founded 
upon  the  breach  of  the  contract,  as  modified  and  varied  by  the 
subsequent  agreement;  the  additional  averments,  contained  in 
the  amended  count,  being  omitted,  under  a  supposition  that  thi(« 
additional  matter  might  be  offered  in  evidence,  by  way  of  answer 
to  any  defense  which  might  be  attempted.     In  that  view  the  case- 
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IB  clearly  one  of  an  imperfect  declaration  upon  the  contract  in- 
tended as  the  foundation  of  the  action,  by  the  omission  to  set  out 
the  further  matter,  which  modified  the  original  contract  and 
altered  the  time  and  place  of  performance.  The  cause  of  action 
in  both  counts  is  a  contract  for  the  delivery  of  certain  cattle, 
and  a  breach  of  that  contract.  The  particulars  of  time  and 
place,  set  forth  in  the  amended  count,  are  materially  different 
from  those  in  the  original;  and  the  additional  averments  are 
founded  upon  matter  superadded  by  a  further  contract  between 
the  parties,  after  the  original  agreement  was  entered  into.  But 
it  was  upon  a  breach  of  the  contract  as  modified  that  the  plaint- 
iff brought  his  suit;  and  he  asked,  by  his  amendment,  to  perfect 
his  declaration,  so  that  he  might  be  enabled  to  prosecute  it,  and 
recover  for  that  breach.  In  this  view  of  the  case  the  amend- 
ment was  rightly  admitted.  The  form  of  the  action  is  not 
•changed,  and  the  identity  of  the  cause  is  preserved:  It  is  a  va- 
riation in  the  mode  of  demanding  the  same  thing,  that  is,  dam- 
ages for  the  breach  of  the  original  contract  for  the  delivery  of 
the  cattle,  some  of  the  terms  of  which  were  modified  by  the 
subsequent  agreement  of  the  parties,  but  the  additional  matter, 
through  mistake,  was  not  stated:  Bumham  v.  Spooner,  10  N.  H. 
165;  BaU  v.  Clqflin,  5  Pick.  305  [16  Am.  Dec.  407];  Swan  v.  Nea- 
rnHh,  7  Id.  220  [19  Am.  Dec.  282];  Ifixer  v.  Howarth,  21  Id.  205. 

In  Ooddard  v.  Perkins,  9N.  H.  488,  the  proposed  amendment 
de^Mui^d  wholly  from  the  cause  of  action  originally  stated;  the 
declaration,  as  drawn  in  the  first  instance,  being  founded  upon 
iin  tmlawful  conversion  of  the  plaintiff's  properiy,  and  the  pro- 
posed amendment  alleging  a  breach  of  duty  by  the  defendant, 
as  deputy  sheriff,  in  neglecting  to  retain  certain  property,  at- 
tached by  him  on  a  writ  in  favor  of  the  plaintiff. 

The  release  from  the  witness,  as  the  case  now  stands,  was  not 
weD  delivered.  The  evidence  introduced  by  the  defendant,  to 
-exclude  his  testimony,  went  to  show  that  the  contract  upon 
which  the  action  was  founded  belonged  to  the  witness;  and  if 
-so,  the  inference  is  that  the  suit  vTas  in  fact  his  own.  If  he  is 
the  real  plaintiff,  the  attorney  in  the  suit  is  his  attorney,  and  the 
delivery  of  the  release  to  his  attorney  is  a  delivery  to  himself. 
The  witness,  however,  on  being  admitted,  testified  that  he  never 
in  fact  had  any  interest  in  the  contract.  If  it  had  been  shown 
that  the  attorney  to  whom  the  release  was  delivered  was  in  fact 
•employed  by  the  plaintiff  on  the  record,  it  would  have  been 
.sufficient;  but  the  witness  can  not  be  made  competent  by  his 
■own  testimony. 


Digitized  by 


Google 


168  Stevenson  v.  Mudgett.  [N.  H. 

We  have  no  doubt  that  a  deliveiy  of  a  release,  by  a  witness, 
to  the  attorney  employed  to  conduct  the  cause,  is  a  sufficient 
delivery  to  the  party  who  employed  him.  And  a  delivery  to  a 
third  person,  who  was  not  in  fact  the  agent  of  the  releasor^ 
might,  perhaps,  be  a  good  delivery;  for  when  it  appears  that 
the  release  is  for  the  benefit  of  the  party,  his  assent  may  be 
presumed,  until  his  dissent  is  shown. 

The  evidence  that  the  attorney  was  in  fact  employed  by  the 
plaintiff  of  record,  is  evidence  to  the  court,  and  not  to  the  jury, 
and  it  is  not  too  late  now  to  offer  it.  If  that  fact  is  established^ 
judgment  may  be  rendered  upon  the  verdict. 

Amkndmxkts  Vabtdto  OB  Alterdto  Cause  of  Action,  how  vak  Al- 
lowed.— ^The  oonrts  of  this  oonntry  and  of  England,  both  prior  and  snbse- 
qnent  to  any  of  the  late  statutory  changes  in  methods  of  prooednre,  have 
always  been  actuated  by  a  greater  or  less  degree  of  liberality  in  allowing 
amendments  to  pleadings,  for  the  purpose  of  doing  substantial  justice  between 
litigants,  and  deciding  controversies  upon  their  merits.  At  the  present  day, 
the  subject  of  amendments  to  pleadings,  and  the  powers  of  the  courts  to  grant 
or  refuse  the  same,  are  very  generally  regulated  by  statute.  Such  statutory 
provisions,  especially  those  which  are  contained  in  the  codes  of  the  several 
states  which  have  adopted  the  reformed  system  of  procedure,  although  they 
differ  somewhat  in  detail,  are  remarkably  similar  in  their  general  scope  and 
effect.  They  divide  amendments  to  pleadings  into  two  classes:  Jlrst,  those 
which  are  permitted  before  trial,  which  include  amendments  allowed  as  a 
matter  of  course,  without  any  special  application  to  the  court,  and  amend- 
ments made  as  the  result  of  a  motion  for  such  purpose,  or  which  are  allowed 
after  a  demurrer  is  sustained;  and  aeeond,  amendments  made  during  or  after 
trial,  for  the  purpose  of  harmonizing  the  allegatioDS  of  the  pleadings  with  the 
facts  proved,  or  offered  to  be  proved.  The  granting  or  refusing  a  proposed 
amendment,  in  the  latter  class  of  cases,  is  a  matter  of  discretion  with  the 
court,  to  be  liberally  exercised  In  furtherance  of  justice:  Tieman  v.  Woodrt^f, 
5  McLean,  135;  Hayden  v.  Hoyden^  46  CaL  332;  and  the  refusal  to  allow  an 
amendment  will  be  presumed  to  be  just  unless  the  contrary  appears  in  the 
record:  Je»9up  ▼.  King^  4  Id.  331.  Such  discretion,  however,  is  by  no  means 
arbitrary  or  capricious,  and  if  it  appears  to  the  appellate  court  that  there  haa 
been  an  abuse  of  discretionary  power,  the  action  of  the  lower  court  will  be 
reversed:  Coohe  v.  Spears,  2  Id.  410;  Pienon  v.  McCahiU,  22  Id.  128;  MeJIiirm 
V.  O'Connor,  27  Id.  239;  Lord  v.  Hophin$,  30  Id.  76;  and  the  same  result  will 
follow  if  the  amendment  is  refused  on  the  ground  of  want  of  power  in  th» 
court  to  allow  it,  when  such  power  does  in  fact  exist:  RusaeU  v.  Conn,  20  N. 
Y.  81. 

In  the  practical  application  of  the  power  of  granting  amendments  to  plead- 
ings, the  rule  laid  down  in  the  principal  case,  that  no  amendments  which 
change  or  alter  the  cause  of  action  contained  in  the  original  pleading  are  al- 
lowed, has,  in  legal  actions,  been  maintained  by  an  overwhelming  weight  of 
judicial  authority,  and  must  be  considered  as  the  settled  doctjrine  on  the  sub- 
ject: Chit.  PI.  198;  Pomeroy's  Remedies,  sec.  566;  Bliss  on  Code  PL,  sec. 
429.  Thus  amendments  have  been  refused  which  sought  to  change  the  oaoae 
of  action  from  assumpsit,  on  the  judgment  of  another  state,  to  debt:  huUa. 
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Rmbber  Co.  v.  llopt^  15  Vt.  92; 'or  from  assampsit  to  acconnt  rendered:  Strock 
Y.  Little,  33  Pa.  St.  409;  or  from  a  real  action  to  an  action  of  forcible  entry 
and  detainer:  Fay  v.  Tc^,  12  Gush.  448;  or  from  trover  to  assampsit:  Peojie 
V.  CkreuU  Judge,  13  Mich.  206;  or  from  debt  to  case;  bat  after  such  amend- 
ment has  been  allowed,  leave  will  be  given  to  the  plaintiff  to  change  his  action 
to  its  original  form:  Houghton  v.  SUnoell,  28  Me.  215;  or  from  an  action  in 
rem,  to  foreclose  a  mortgage  on  a  vessel,  to  an  action  to  recover  possession 
thereof:  In  re  John  Jay,  3  Blatchf.  C.  C.  67.  Nor  in  real  actions  will  an 
amendment  be  allowed  so  as  to  embrace  more  or  different  land  from  that  de- 
scribed in  the  complaint:  Wyman  v.  KUgore,  47  Me.  184;  Slater  v.  Maaon,  15 
Pick.  345;  but  see  Ruesell  v.  Conn,  20  N.  T.  81^  where  the  refusal  to  allow  an 
amendment  to  the  description  of  land  described  as  bounded  on  the  east,  etc., 
80  as  to  make  it  read  as  bounded  on  the  west,  etc,  was  held  error.  Nor  in 
an  action  against  a  stockholder,  where  the  declaration  contained  allegations 
sufficient  to  bring  the  case  within  one  statute,  will  an  amendment  be  per- 
mitted so  as  to  bring  it  within  a  different  statute:  MuUiken  v.  Whif^hotue,  49 
Me.  527.  The  following  additional  cases,  upholding  the  general  doctnno,  are 
dted,  not  so  mnch  for  the  purpose  of  supporting  the  rule,  as  of  illustrating 
some  of  the  many  instances  in  which  it  has  been  applied:  Casnard  v.  Eve, 
Dudley,  108;  LiUie  v.  Morgan,  31  N.  H.  499;  Bishop  v.  BaJ:er,  19  Pick.  517; 
OuUford  V.  Adams,  19  Id.  376;  Boss  v.  BaUs,  2  Root,  198;  Williams  v.  HoUis, 
19  Ga.  313;  Cooper  v.  Waldron,  50  Me.  80;  Lawrence  v.  Langley,  14  N.  H. 
70;  BuUerJield  v.  HarreU,  3  Id.  201;  Edgerly  v.  Emerson,  4  Id.  147;  EagU  v. 
Aimer,  1  Johns.  Gas.  332;  8t\ffy  v.  Carpenter,  27  Pa.  St.  41;  Carpenter  v. 
Gookin,  2  Vt  495;  Sumner  v.  Brown,  34  Id.  194.  When  the  amendment 
sought  to  be  introduced  has  been  apparently  barred  by  the  statute  of  limita- 
tions, the  general  rule  is  especially  applicable:  Wood  v.  Anderson,  25  Pn.  St. 
407;  Wright  v.  Hart,  44  Id.  454;  and  the  same  is  true  if  the  effect  of  the 
amendment  would  be  to  deprive  defendant  of  his  right  to  plead  the  statute  of 
limitations:'  Van  Sycbels  v.  Perry,  3  Bobt.  621.  It  follows,  also,  trom  the 
tenor  of  the  adjudications,  that  no  distinction  can  bo  drawn  between  a  pro- 
posed amendment  which  is  embodied  in  a  new  and  independent  count,  pro- 
vided a  separate  and  distinct  cause  of  action  is  stated  therein,  and  an  amend- 
ment of  the  same  character  to  a  count  already  contained  in  the  original  plead- 
ing: Thompson  v.  Phelan,  22  N.  H.  339;  Wood  v.  Folsom,  42  Id.  70;  BuH  v. 
Kinne,  47  Id.  361. 

For  the  purpose  of  determining  whether  the  new  matter  contained  in  an 
amendment  is  entirely  foreign  to  the  cause  of  action  already  set  forth,  the 
latter,  as  was  said  by  the  court  in  Nevada  etc  Canal  Co,  v.  Kidd,  28  C2al.  673, 
must  receive  a  liberal  construction.  Thus  in  the  case  last  cited,  where  the 
complaint  alleged  ownership  of  certain  lands  in  the  bed  of,  and  near  the  bank 
of  a  stream,  and  sought  to  recover  possession  thereof  from  an  adverse  holder, 
an  amendment,  by  inserting  proper  averments  of  prior  appropriation  of  the 
water,  and  a  diversion  by  defendant,  with  prayer  for  an  injunction,  was 
allowed.  In  fact  it  may  be  laid  down  as  a  general  rule,  that  so  long  as  the 
plaintitf  adheres  to  the  original  instrument  or  contract  on  which  his  pleading 
is  based,  any  alteration  of  the  grounds  of  recovery  on  that  instrument  or  con- 
tract, or  of  the  modes  in  which  the  defendant  has  violated  it,  is  not  an  altera- 
tion of  the  cause  of  action:  Tost  v.  Eby,  23  Pa.  St.  327;  Stevenson  v.  iftic^ 
geU,  10  N.  H.  338;  Church  v.  Syracuse  etc.  Co.,  32  Conn.  372;  Cabarga  v. 
Suget,  17  Pa.  St  514.  This  latter  rule,  however,  is  subject  to  the  limitations, 
that  an  action,  in  form  ex  contractu,  can  not  be  changed  to  an  action  ex  delicto, 
Sanborn  v.  Sanborn,  9  Gray,  142;  Lcuie  v.  Beam,  19  Barb.  51;  Bamirez  v. 
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Murray^  5  GaL  222;  nor,  oonveraely,  can  an  action  in  form  ex  ddkto  be 
Amended  bo  as  to  state  an  action  ex  contractu:  Whitcon^  r.  Hungerford^  42 
Bufo.  177. 

So,  also,  where  an  intended  cause  of  action,  although  defectively  set  forth, 
•can  bo  distinguished  as  clearly  irom,  another  cause  of  action  as  if  the  original 
pleading  had  been  perfect,  the  defect  may  be  cured  without  infringing  against 
the  rule  prohibiting  a  new  cause  of  action  from  being  stated:  PuUen  v. 
Hutcliinsonj  25  Me.  249;  Kinner  v.  OroKt,  12  Vt.  456.  Thus  in  an  action  of 
■assumpsit  by  one  town  against  another,  lor  supplies  furnished  to  a  family,  an 
amendment  was  allowed  showing  a  liability  of  the  defendants  under  the 
pauper  act:  Brewer  v.  East  Machku,  27  Me.  439. 

Amendments  in  Eqititablb  Suits. — ^Tho  discussion  of  the  doctrine  in 
reference  to  the  extent  to  which  amendments  to  pleadings  are  allowed,  which 
4dter  or  vary  the  cause  of  action,  has  thus  far  been  confined  to  legal  actions. 
Notwithstanding  the  liberal  tendencies  of  equity,  its  repugnance  to  mere 
form,  and  its  continued  struggle  to  decide  controversies  upon  their  merits, 
the  rule  was  as  equally  well  settled  in  equity  as  it  was  in  law,  that  amend- 
ments which  altered  or  varied  the  cause  of  action  could  not  be  permitted. 
Bee  in  support  of  this  rule,  and  for  illustrations  of  its  application:  CurUi 
V.  LeavUl,  11  Paige,  386;  Dudd  v.  Astor,  2  Barb.  Ch.  395;  Darling  v.  Roartp, 
5  Gray,  71;  Ha/yward  v.  Hapgood,  4  Id.  437;  Hannum  v.  Cameron^  20  Miss. 
509;  Rogers  v.  Atkinson,  14  Ga.  320;  Larkins  v.  BiddUy  21  Ala.  252;  Fenno 
V.  Coulter,  14  Ark.  39;  Goodyear  v.  Bnum,  3  Blatchf.  C.  C.  266;  Sneed  x, 
AfcCoull,  12  How.  407;  Shields  v.  Barrow,  17  Id.  130;  Verplank  v.  Mercan- 
UU  Ins,  Co.,  1  Edw.  Ch.  46;  Carey  v.  Smith,  11  Ga.  539.  In  Tourtebt  v. 
Touj-telof,  4  Mass.  506,  however,  a  bill  for  divorce  on  the  ground  of  adultery 
was  amended  by  alleging  a  different  day  for  the  adulterous  act  from  that 
•originally  pleaded,  and  in  Anderson  v.  Anderson,  4  Me.  100,  a  similar  bill 
was  amended  by  adding  a  char^  of  extreme  cruelty  and  praying  for  • 
limited  divorce.  But  see  Hoffman  v.  Hqffman,  35  How.  Pr.  384,  where  • 
contrary  doctrine  is  held. 

Amendments  under  the  Codes. —Notwithstanding  the  similarity  of  the 
provisions  in  the  codes  governing  amendments  to  pleadings,  a  decided  con- 
flict of  opinion  exists  between  the  decisions  of  the  various  states  on  the  sub- 
ject of  amendments  which  alte.'  c<t  vary  the  cause  of  action.  In  a  majority 
•of  the  code  states,  the  courts  ha  *«  established  the  doctrine,  that  the  powers 
•conferred  upon  them  by  their  codes  in  this  respect,  are  no  greater  than  had 
previously  existed  at  the  common  law,  and  that  they  were  not  authorized  to 
grant  amendments,  at  any  stage  of  the  proceedings,  which  altered  or  varied 
the  cause  of  action:  Pomeroy's  Remedies,  sec.  566;  Bliss  on  Code  PI., 
sec.  429;  Ramirez  v.  Murray,  5  Cal.  222;  Supervisors  v.  Decker,  34  Wise 
378;  Johnson  v.  FUkington,  39  Id.  62;  Skinners  v.  Brett,  38  Id.  648;  Rutledge 
V.  Vanmeter,  8  Bush,  354;  McOraih  v.  Balse}\  6  K  Mon.  141.  Thus  in 
Supervisors  v.  Decker,  34  Wise.  378,  the  complaint  as  originally  framed 
stated  a  cause  of  action  for  the  conversion  of  money.  After  a  demurrer 
thereto  had  been  sustained,  plaintiff  amended  by  omitting  the  allegations, 
"and  converted  the  same  to  his  own  use,''  etc  Upon  an  appeal  from  an 
order  striking  this  amended  complaint  from  the  files,  the  appellate  courts  in 
affirming  the  action  of  the  lower  tribunal,  said:  "An  amendment  which  at- 
tempts to  change  the  nature  of  the  action  from  one  in  tort  to  one  in  contract 
is  properly  not  an  amendment,  but  a  substitution  of  a  cause  of  action  different 
in  nature  and  substance  from  that  originally  stated.  The  power  of  amend- 
ment does  not  ko  to  that  extent.*'    The  correctness  of  this  decision  has  been 
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questioned  by  subseqaent  text-writers.  Mr.  Pomeroy,  in  oommenting  upon 
it,  remarks:  "  It  should  be  noticed  that  the  actual  substantial  cause  of  action 
was  unchanged;  the  only  variation  was  in  the  manner  and  form  of  its  state- 
ment:" Pomeroy's  Remedies,  sec.  566,  n.  1.  And  Mr.  Bliss,  in  his  work  on 
Code  Pleading,  page  520,  n.  5,  says:  "  It  is  believed  that  in  most  of  the  code 
states  this  amendment  would  be  permitted."  The  same  court  has  also  held, 
ihat  in  an  action  to  enforce  a  lien  for  work  done  and  materials  furnished 
under  contract,  an  amendment  cojild  not  be  had,  at  the  trial,  for  damages 
«esulting  from  defendant's  refusal  to  permit  plaintiff  to  perform  the  contract: 
Jchnaon  v.  FUkmgion^  39  Wise.  62;  but  in  another  case,  an  action  for  work 
and  labor  was  allowed  to  be  amended  so  as  to  charge  a  lien  upon  defendant's 
fffoperty :  Ladener  v.  Tumbull,  7  Id.  105.  Nor  can  an  action  against  a  sheriff 
to  restrain  him  from  removing  and  selling  certain  goods,  be  changed  to  one 
for  conversion:  Skmnera  v.  Brett,  38  Id.  648.  Nor  in  an  action  for  overflow- 
ing land,  will  an  amendment  be  allowed  to  charge  defendant,  under  a  statute, 
lor  appropriating  the  land  to  his  own  use:  Newton  v.  AlliSf  12  Id.  378.  But, 
im  the  other  hand,  in  an  action  against  a  corporation  upon  an  express  contract, 
which  the  court  held  to  be  ultra  vires,  an  amendment  seeking  to  charge  de- 
fendant upon  an  implied  contract  was  allowed :  North  Westei-n  etc,  Co,  v.  Shaw, 
37  Id.  655.  Again,  when  a  complaint  was  held  bad  on  demurrer,  because  no 
<cause  of  action  was  stated,  an  amendment  was  allowed  which  changed  the 
•cause  of  action  from  what  it  was  originally  intended  or  purported  to  be: 
VUet  v.  Shtrwood,  38  Id.  159. 

In  striking  contrast  to,  and  in  fact  in  direct  conflict  with,  the  line  of  de- 
-cisions  last  referred  to,  a  few  of  the  states  have  established  a  contrary  doctrine, 
and  allow  amendments  which  vary  or  alter  the  cause  of  action  as  originally 
Alleged,  when  upon  a  full  consideration  of  the  circumstances  attending  the 
application,  it  appears  just.  This  liberal  rule  now  prevails  in  New  York,  the 
earlier  decisions  to  the  contrary  having  been  overruled.  The  courts  of  that 
state  have  settled  the  doctrine,  that  the  right  of  amendment  is  not  restricted 
to  setting  forth  a  cause  of  action  of  the  same  class  as  that  contained  in  the 
original  complaint,  but  that  one  of  an  entirely  different  class  may  be  inserted, 
provided  the  summons  continue  to  be  appropriate:  Brown  v,  Leigh,  12  Abb. 
Pr.  (N.  S.)  193.  SoT  also,  upon  an  amendment  of  course,  a  new  cause  of  ac- 
tion may  bo  inserted,  the  only  restrictions  imposed  being  that  the  amendment 
4hall  not  be  for  purposes  of  delay,  nor  to  prevent  a  trial  at  a  term  for  which 
the  action  is  or  may  be  noticed  for  trial,  and  that  the  cause  of  action  added 
be  one  that  may  properly  be  united  witli  the  one  contained  in  the  original 
^complaint:  Mcuon  t.  WkUely,  1  Abb.  Pr.  85.  And  the  same  liberality  of 
amendment  is  allowed,  when  a  trial  has  once  been  had,  and  a  new  trial  or- 
^tered:  Troy  etc  R.  R,  v.  Tihheis,  11  How.  Pr.  163.  For  further  illustrations 
•of  the  application  of  the  rule  as  settled  in  New  York,  the  following  cases  may 
be  consulted  with  profit:  Brown  v.  Bdbcock,  3  How.  305;  McQueen  v.  Bab' 
<eock,  13  Abb.  Pr.  268;  S.  C,  3  Keyes,  428;  Wyman  v.  Remond,  18  How.  Pr. 
272;  Prindle  v.  Aldrich,  13  Id.  466;  Wntson  v.  Ruahn^ore,  15  N.  Y.  51.  An 
•equally  liberal  doctrine  prevails  in  North  Carolina.  Thus,  in  Robinson  v. 
WiBoughby,  67  N.  C.  84,  an  action  in  the  form  of  ejectment,  to  recover  posses- 
mon  of  land  under  an  absolute  deed,  which  the  court  held  to  be  a  mortgage, 
was  allowed  to  be  amended  so  as  to  change  the  form  of  the  action  into  a  bill 
•of  foreclosure;  and  in  Bvllard  v.  Johnson,  65  Id.  436,  a  still  greater  free- 
dom of  amendment  was  allowed.  This  was  an  action  brought  by  a  lessor  to  re- 
cover rent.  It  appeared  upon  the  trial  that  during  the  continuance  of  the 
term,  the  plaintiff  had  assigned  his  right  in  the  premises.  The  court,  however. 
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ordered  the  asKignee  to  be  made  a  party  plaintiff,  diHmiwied  the  complaint  a* 
to  the  original  plaintiff,  and  gave  judgment  in  favor  of  the  one  sabstitated. 

In  Texas,  alaOt  amendments  changing  the  cause  of  action  are  allowable,  pro- 
Tided:  1.  That  the  amendment  does  not  prejudice  the  defendants;  2.  That 
the  plaintiff  pays  the  costs  up  to  the  time  of  making  such  amendment;  3. 
That  the  amendmeoat  aMl  not  relate  back  to  the  commencement  of  the  suit» 
so  as  to  interrupt  the  running  of  the  statutes  of  limitations,  but  be  confined,, 
in  all  respects,  to  the  time  of  filing:  WiUkunB  v.  Bandonf  10  Tes.  74. 


State   v.  Kean. 


[10  Nbw  Hamvobx,  847.] 

Uabbzaob  in  a  Fobxion  Statb  mat  bb  Peovxd  by  the  testimony  of  any 
person  who  was  present  at  the  ceremony,  provided  it  is  also  shown  to 
have  been  valid  according  to  the  laws  of  the  country  in  which  it  waa 
celebrated. 

Pboof  that  a  Mabriaoe  was  Pebvobmed  bt  an  OFnciATiNO  Pbixst,  and 
that  it  was  understood  by  the  parties  to  be  the  marriage  ceremony,  ac- 
cording to  the  customs  of  the  foreign  country,  is  presumptive  evidence 
of  marriage. 

Bvbbt  Obdainsp  Ministxb,  Rbsidino  in  this  State,  mat  Solemnize  Mab- 
BiAGES,  after  having  recorded  the  credentials  of  his  ordination.  Such 
recording  will  be  presumed  until  the  contzary  appears. 

Indictment  fob  Bigamt  need  not  Allege  that  the  same  was  committed 
"  with  force  and  arms.*' 

Abbbeviations  or  the  Pbopbb  Names  of  persons  described  in  an  indict- 
ment are  allowable. 

Indictment  which  Concludes,  "against  the  peace  and  dignity  of  our  said 
state,**  instead  of  ''the  peace  and  dignity  of  the  state,*'  as  required  by 
the  constitution,  is  not  such  a  substantial  variance  as  to  vitiate  the  same. 

Indiotment  for  bigamy.  The  defendant  was  convicted,  and 
moved  for  a  new  trial  and  an  arrest  of  judgment.  The  facts  of 
the  case  and  the  grounds  of  the  motion  are  stated  in  the  opinion* 

Woodman,  for  the  state. 

Christie,  for  the  respondent. 

Upham,  J.  The  evidence  offered  to  show  the  first  marriage 
of  the  respondent  was  by  a  witness  who  was  present  at  the 
time  of  the  marriage,  and  who  testified  that  it  was  solem- 
nized at  Cornish,  in  the  state  of  Maine,  and  that  the  set- 
tled minister  of  Cornish  officiated  in  the  services  on  thai 
occasion.  The  witness  testified  that  the  same  clergyman  offi- 
ciated in  the  marriage  services  of  the  witness,  and  that  he  had 
also  been  present  at  several  other  marriages  at  Cornish,  when 
the  marriage  ceremony  was  performed  by  him.  There  was 
&rther  evidence  showing  a  cohabitation  of  some  years  subee* 
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quent  to  this  maniage.  In  many  cases,  long-continaed  cohab- 
itation as  husband  and  wife  ia  prima  facie  evidence  of  marriage: 
Newburypari  v.  BooPibay,  9  Mass.  414;  People  v.  Humphrey,  1 
Johns.  814;  Van  Buskirk  y.  ClaWy  18  Id.  846.  A  copy  of  the 
record  of  the  certificate,  however,  of  the  {lerson  by  whom  the 
ceremony  is  performed,  is  the  evidence  which  is  most  ordinarily 
offered  of  a  marriage.  But  this  evidence  is  in  no  case  indis- 
pensable. In  CommjonweaUh  v.  LUilqohn,  15  Mass.  163,  which 
was  an  indictment  for  lascivious  cohabitation,  it  was  holden 
that  the  marriage  of  one  of  the  parties  might  be  proved  either 
by  the  record  of  the  minister  or  magistrate  who  solemnized  the 
marriage,  or  by  the  testimony  of  witnesses  who  were  present; 
and  in  CommonxveaUh  v.  Norcrass,  9  Id.  492,  which  was  an  in- 
dictment for  adultery,  it  was  remarked  by  the  court  that  the 
testimony  of  witnesses  who  were  present  at  the  solemnization  of 
the  marriage  is  more  satisfactory  than  a  copy  of  the  record,  and 
is,  moreover,  necessary  to  prove  the  identily  of  the  party. 

In  the  case  before  us,  the  marriage  was  in  another  govern- 
ment, and  the  rule  as  settied  in  England  in  such  cases  is  that 
the  marriage  may  be  proved  by  any  person  who  was  present  at 
the  ceremony,  provided  that  such  circumstances  are  also  proved 
from  which  the  jury  may  presume  that  it  was  a  valid  marriage 
according  to  the  laws  of  the  country  in  which  it  was  celebrated. 
Proof  that  the  ceremony  was  performed  by  a  person  appearing 
and  officiating  as  a  priest,  and  that  it  was  understood  by  the 
parties  to  be  the  marriage  ceremony,  according  to  the  rights 
and  custom  of  the  foreign  country  where  they  were  residing  at 
the  time,  is  presumptive  evidence  of  marriage:  Bex  v.  Brampton, 
10  East,  282;  2  Stark.  Ev.  988.  Under  these  authorities  the 
evidence  of  the  marriage  offered  in  this  case  is  clearly  sufficient. 

The  objection  to  the  evidence  showing  a  second  marriage  is, 
that  it  does  not  appear  that  it  was  solemnized  by  any  person 
authorized  to  do  so  by  the  laws  of  this  state.  This  exception  is 
founded  on  the  statute  of  1791  (1  Laws  N.  H.  172),  which  pro- 
vided that  every  ordained  minister  of  the  gospel,  in  the  couniy 
where  he  is  settied,  or  hath  his  permanent  residence,  and  in  no 
other  place,  is  empowered  to  solemnize  marriages;  but  this  re- 
striction is  vrithdrawn  by  the  act  of  December  12, 1882.  By 
that  act  every  regular  ordained  minister  of  the  gospel,  residing 
in  this  state,  and  in  regular  standing  with  the  denomination  to 
which  he  belongs,  is  authorized  and  empowered  to  solemnize 
marriages  in  any  county  within  the  state,  after  having  caused 
the  credentials  of  his  ordination  to  be  recorded  in  the  office  of 


Digitized  by 


Google 


164  State  u  Eean.  [N.  H. 

the  clerk  of  the  court  of  common  pleas,  in  the  connly  where  he 
shall  solemnize  any  marriage  as  aforesaid.  The  obligation  of 
causing  such  record  to  be  made  is  directory  upon  the  minister, 
and  may  be  presumed  to  be  complied  with,  until  the  contrary 
is  shown.  The  case  is  silent  upon  that  point.  As  the  facts  now 
appear,  the  exception  can  not  prevail.  There  was  a  marriage 
in  fact,  and  that  is  sufBcient. 

Motion  is  also  made  in  arrest  of  judgment,  for  the  reasons 
that  the  offense  is  not  alleged  in  the  indictment  to  have  been 
committed  with  force  and  arms;  that  the  indictment  contains 
characters  and  abbreviations  instead  of  words;  and  that  it  does 
not  conclude,  as  required  by  the  constitution,  *'  against  the  peace 
and  digniiy  of  the  state."  Courts  hold  to  a  high  degree  of  strict- 
ness in  pleadings  in  criminal  cases;  but  this  strictness  has  been 
much  relaxed  from  the  earlier  decisions.  It  is  very  questionable, 
however,  whether  under  any  former  decisions  the  exceptions  here 
taken  would  prevail.  Hawkins  sajs,  in  his  pleas  of  the  crown, 
that  the  words  vi  et  armiSy  are  necessary  in  indictments  for  offenses 
which  amount  to  an  actual  disturbance  of  the  peace,  as  nuisances, 
assaults,  etc. ,  but  that  they  were  never  necessary  where  it  would 
be  absurd  to  use  them,  as  in  indictments  for  conspiracies,  slan- 
•ders,  cheats,  escapes,  and  such  like :  2  Hawk.  P.  C. ,  c.  25,  sec.  90. 

The  abbreviation  complained  of  in  the  indictment,  is  the  writ- 
ing of  the  original  name  of  the  former  wife,  as  McKusic;  but 
this  has  become  the  more  ordinary  spelling,  or  at  least  writing 
of  names  with  such  a  prefix,  and  custom  must  govern  in  this 
respect. 

The  indictment  concludes,  ''  against  the  peace  and  dignity  of 
•our  said  state,"  instead  of  ''  the  peace  and  dignity  of  the  state," 
as  required  by  the  constitution.  It  is  unnecessary  for  us  to  de- 
termine here  how  far  a  departure  from  the  precise  words  required 
by  the  constitution  would  be  admissible  in  indictments.  We 
are  satisfied,  however,  that  a  departure  to  this  extent  from  the 
words,  "  the  state,"  to  ''  our  said  state,"  is  not  such  a  variance 
from  the  provision  of  the  constitution,  and  from  a  strict  and 
jjgid  compliance  with  the  same,  as  to  vitiate  an  indictment. 

Judgment  against  the  respondent. 

FoBBiGN  Marriages,  when  Vaud:  Midway  v.  Needham,  8  Am.  Deo. 
131,  and  note;  West  Cambridge  v.  Lexington,  11  Id.  231;  FonuhiU  v.  Murray^ 
18  Id.  344,  and  see  also  cases  in  this  series  cited  in  note;  Sneed  v.  Ewing,  29 
Id.  41;  Hardinfj  v.  Allen,  23  Id.  649. 

Marriages,  how  Proved.— The  general  subject  is  discnssed  in  note  ta 
Taylor  ▼.  Sweet,  22  Am.  Deo.  157;  see  also  Holmes  v.  Holmes,  26  Id.  482. 

Who  mat  Perform  Ceremony  of  Marriage;  Churchill  v.  Warren,  9  Am. 
Dec.  73,  and  note. 
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Clabk  v.  Clabk. 

[10  KKW  HAMPtBIBS,  880.] 

QwsKBLkL  Laws  Pbovidino  for  the  Dissolution  or  Ezistino  Marbiaois» 
but  opermting  upon  transactions  subsequent  to  their  passage,  are  not: 
within  the  provision  of  the  United  States  constitution,  prohibiting  the- 
states  from  passing  any  laws  impairing  the  obligations  of  contracts. 

Petition  for  I>iyoROE  has,  in  New  Hampshire,  the  character  of  a  civil  judk 
cial  proceeding. 

Laws  mat  be  Retrospectivs,  if  they  affect  an  existing  cause  of  action,  or 
an  existing  right  of  defense,  by  taking  away  or  abrogating' the  same,  al- 
though no  suit  or  legal  proceeding  then  exists. 

DiYOBCE  ICAT  BE  HAD  AOOORDiNO  TO  THE  Law  or  DOMICILE  of  the  parties,  at 
the  time  of  the  injury  complained  of,  and  is  not  confined  to  the  Ux  lod 
eonirxutMS. 

Desertion,  to  Gonstitutb  a  Ground  or  Divorce,  must  have  continued  up 
to  the  time  of  filing  the  libeL 

Statute,  Authorizino  a  Diyoroe  ok  Account  or  Desertion  which  had  oc- 
curred prior  to  its  passage,  is  a  retrospective  law,  and  consequently  in; 
valid. 

Libel  for  divorce,  brought  under  the  statute  of  July  6,  1839, 
on  the  ground  of  desertion,  alleged  to  have  continued  since. 
Febmaiy  28, 183B.    The  libelee  made  no  defense. 

TebbetSy  for  the  libelant. 

Pabeeb^  C.  J.  This  is  one  among  a  number  of  applications^ 
under  the  statute  of  July  6,  1839,  to  regulate  divorces,  and. 
providing,  among  other  causes,  that  **  where  either  of  the  par- 
ties shall  tmnecessarily,  without  sufficient  cause,  and  against 
the  consent  of  the  other,  leave  the  other,  or  has  heretofore  left 
the  other,  and  shall  unnecessarily,  and  without  sufficient  cause, 
refuse,  or  has  heretofore  refused,  to  cohabit  with  the  other,  for 
the  space  of  three  years  together,  it  shall  be  deemed  and  taken, 
to  be  a  sufficient  cause  of  divorce,  provided  such  cause  shall 
continue  to  exist  at  the  time  when  the  petition  for  a  divorce- 
shaU  be  filed." 

Upon  the  policy  or  impolicy  of  granting  a  divorce  for  mere^ 
desertion  and  refusal  to  cohabit,  we  have  not  to  decide.  In  some 
governments  no  divorce  a  vinculo  is  granted  for  any  cause. 
Others  make  adultery  only  an  exception  to  that  rule;  but  the 
policy  of  this  state  has  never  been  quite  so  far  restrictive.  Cases 
of  great  hardship  often  exist,  where  wives  are  deserted  by  their 
husbands,  and  left  to  struggle  with  the  difficulties  and  disabilities 
necessarily  attendant  upon  such  a  situation;  and  cases  of  this 
character  undoubtedly  have  appealed  very  strongly  to  the  sym- 
pathies of  the  legislature. 
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This  case  is  of  a  different  character,  but  addresses  itself  per- 
haps not  the  less  forcibly  to  a  sense  of  justice.  One  of  the  evils 
resulting  from  a  dissolution  of  a  marriage  is,  that  it  usually 
leaves  the  guilty  party  free  to  form  another  connection,  and  for 
that  reason  the  guilt  is  sometimes  deliberately  contracted,  with 
the  design  and  purpose  of  producing  a  divorce.  If  a  divorce 
tnay  be  decreed  in  this  instance,  it  will  operate  to  release  the 
libelee  from  vows  and  obligations  which,  it  would  seem,  she  has 
violated  very  lightiy  and  recklessly;  and  it  will  empower  her  to 
contract  another  marriage,  the  duties  of  which  may  be  as  sud- 
denly and  as  criminally  discarded;  but,  on  the  other  hand,  there 
is  something  of  humanity  in  discharging  the  libelant  from  his 
obligations  to  one  who  has  proved  herself  so  unworthy  of  his 
confidence  and  affection. 

The  language  of  the  statute  is  explicit  enough.  •  It  embraces 
cases  whidi  are  past,  as  well  as  those  which  shall  occur  hereafter. 
In  this  case,  the  desertion  has  continued  up  to  the  present  time; 
but  what  has  occurred  since  the  passage  of  the  statute  can  make 
no  difference,  three  years  not  having  elapsed  since  that  period. 
The  statute  has  no  provision  that  where  a  desertion  has  existed 
for  a  certain  period  before  its  passage,  and  shall  continue  for  a 
<;ertain  time  after,  giving  reasonable  time  for  a  return,  that  the 
whole  matter  shall  be  a  cause  of  divorce.  It  is  of  no  conse- 
<|uence,  therefore,  that  this  libel  was  not  filed  until  some  time 
had  elapsed  after  the  passage  'of  the  act.  If  a  divorce  may  be 
granted  upon  this  libel,  one  might  have  been  granted  had  it  been 
filed  on  the  next  day  after  the  act  was  passed. 

We  come,  then,  to  the  broad  question,  whether  the  legislature 
can  authorize  this  court  to  grant  a  divorce  for  any  matter  which 
was  entirely  past  at  the  time  of  the  passage  of  the  act,  and 
which  did  not,  when  it  arose,  furnish  any  ground  for  such  a 
proceeding. 

A  perfected  negotiation,  or  treaty,  of  marriage,  is  undoubtedly 
a  civil  contract:  Londonderry  v.  Chester,  2  N.  H.  268  [9  Am. 
Dec.  61].  It  contains  all  the  essential  characteristics  of  a  con- 
tract, and  it  has  something  superadded.  It  has  been  said  to  be^ 
a  matter  of  civil  institution,  and  to  be  the  very  basis  of  the 
whole  fabric  of  civilized  society;  by  which,  of  course,  is  not  in- 
tended that  it  is  anyway  a  part  of  the  structure  of  civil  gov- 
ernment, but  that  it  is  a  contract,  and  relation,  necessary  to  the 
existence  of  civilized  society,  and  to  be  regulated  accordingly — as 
to  its  continuance  and  obligations — not  by  the  mere  will  of  the 
l^arties,  but  by  the  general  provisions  of  the  municipal  law.     It 
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18  a  contract  of  a  yery  peculiar  character;  and  on  account  of  the 
interest  which  society  has  in  it,  public  notice  that  the  parties 
intend  to  enter  into  the  relation  of  husband  and  wife  is  required 
in  some  states,  and  in  others  a  license  is  to  be  taken  out.  In 
many  instances  the  law  prescribes  what  persons  may  solemnize 
the  marriage,  or  give  the  public  sanction  of  the  govemment  to 
the  agreement,  and  prohibits  others  from  interfering,  under  pen- 
alties. But  in  most  govemments  the  contract  is  held  to  be  Talid 
and  binding,  notwithstanding  it  is  entered  into  with  no  rites  or 
Kieremonies.  It  may  be  said  that  to  a  certain  extent  it  has  made 
its  own  law — ^the  evil  consequences  of  too  great  restriction  upon 
it  having  sometimes  induced  the  legislative  authorily  to  modify 
its  regulations,  and  the  judicial  to  admit  certain  exceptions  in 
relation  to  it,  particularly  respecting  the  application  of  the  lex 
loci  coTUractus,  which  are  not  allowed  in  other  matters  of  con- 
tract: Vide  2  Kent's  Com.  77-80,  lee.  26;  Story's  Conf.  L.  116. 

And  the  peculiarities  of  the  contract,  and  of  the  relations  and 
duties  inseparable  from  its  existence,  have  not  only  induced  civ- 
ilized governments  to  regulate,  in  a  greater  or'less  degree,  the 
manner  in  which  the  contract  is  to  be  perfected,  or  celebrated; 
but  have  also  required  corresponding  peculiarities  in  the  reme- 
dies for  enforcing  its  obligations,  or  proceeding  in  some  cases 
for  a  breach  of  them.  For  a  breach  of  some  of  the  duties  aris- 
ing from  it,  no  government  provides  a  legal  remedy.  In  other 
cases,  proceedings  may  be  had,  in  some  governments,  for  a  resti- 
tution of  conjugal  rights.  Unlike  most  other  contracts,  damages 
are  not  deemed  an  appropriate  remedy  for  a  breach  of  the  obli- 
gations arising  out  of  it;  but  the  suffering  party,  in  the  grosser 
instances  of  their  infraction,  has  been  relieved  by  a  divorce  from 
bed  and  board,  or  by  an  entire  dissolution  of  the  marriage,  an- 
nulling all  further  obligation  of  the  contract.  A  dissolution  of 
^  marriage,  however,  in  the  life-time  of  the  parties,  is  usually 
Attended  with  such  injurious  consequences  to  sociefy,  and  to  the 
ofiiBpring  of  the  marriage,  that  civilized  governments  do  not  per- 
mit the  parties  to  dissolve  it  at  their  pleasure.  In  England  a 
•divorce  a  vinculo  is  only  to  be  obtained  by  special  act  of  parlia- 
ment; but  a  divorce  a  mensa  et  (horo  may  be  sought  through  the 
action  of  the  ecclesiastical  courts. 

In  some  states  of  the  union,  divorces  are  granted  by  the  leg- 
islature alone.  It  was  so  here  until  the  adoption  of  the  consti- 
tution, which  took  effect  in  June,  1784.  From  the  nature  of  the 
contract,  and  the  manner  in  which  the  relation  affects  the  public 
interest,  it  has  been  deemed  competent  for  the  government  to 
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provide  for  this  dissolution  of  it,  on  the  application  of  one  part^* 
against  the  consent  of  the  other;  and  a  contract  of  marriage  is 
understood  to  be  subject  to  this  power.  It  has  been  said  thai 
it  "  may  be  abrogated  by  the  sovereign  will,  either  with  or  with- 
out the  consent  of  both  parties,  whenever  the  public  good,  or 
justice  to  both  or  either  of  the  parties,  will  thereby  be  subserved.  ** 
If  by  this  it  is  intended  that  the  sovereign  power  may  dissolve^ 
a  marriage,  regularly  contracted  and  celebrated  according  to  law, 
without  the  consent  of  either  of  the  parties,  and  without  any 
breach  of  the  contract,  the  proposition  is  not  admitted. 

There  is  no  doubt  that  the  legislative  power  may,  by  law,  pro- 
vide, in  certain  cases,  for  the  dissolution  of  existing  marriages. 
And  this  may  be  done  upon  facts  and  transactions,  past  at  the- 
time  of  the  passage  of  the  act,  in  those  goTcmments  where- 
divorces  are  obtained  only  by  a  special  act  of  the  legislature. 
How  far  the  legislative  power  ought,  in  such  case,  to  be  consid- 
ered as  restricted,  if  at  all;  and  whether  a  divorce  can  regularly 
be  granted  in  such  states,  by  the  legislature,  upon  past  transac- 
tions of  a  character  never  before  deemed  sufficient  to  justify  a 
dissolution  of  the  marriage,  we  need  not  inquire. 

Notwithstanding  marriage  is  a  civil  contract,  it  appears,  from 
the  nature  of  the  obligations  it  imposes,  from  the  appropriate 
lemedies  when  they  are  violated,  and  from  the  reasons  whicli 
must  have  actuated  the  framers  of  the  constitution  of  the  United 
States,  that  general  laws,  providing  for  the  dissolution  of  exist- 
ing marriages,  but  operating  upon  transactions  subsequent  to 
their  passage,  are  not  within  that  clause  of  the  constitution,  pro- 
hibiting the  several  states  from  passing  any  law  impairing  the 
obligation  of  contracts.  If  anything  more  than  this  is  to  be 
understood  by  the  incidental  opinions  expressed  in  DartmoiUh 
College  v.  Woodward  (1  N.  H.  132;  4  Wheat.  G29,  695,  S.  C.  in 
error),  it  seems  only  to  be,  that  the  legislature  in  those  states 
where  divorces  are  not  regulated  by  general  laws,  may  provide 
for  divorces,  by  special  acts,  for  causes  which  have  been  previ- 
ously deemed  good  grounds  of  divorce,  and  perhaps  for  any 
causes  within  the  discretion  of  the  legislature.  But  it  is  not 
necessary  to  pursue  this -part  of  the  subject. 

The  constitudon  of  this  state  provides,  that  all  causes  of  mar- 
riage, divorce,  and  alimony,  ''  shall  be  heard  and  tried  by  the 
superior  court,  until  the  legislature  shall  by  law  make  other  pro- 
vision." That  the  provision  here  intended,  was  a  provision  by 
ordinary  legal  enactment,  for  the  action  of  some  judicial  tri- 
btmal,  is  not  to  be  doubted;  and  this  gives  to  a  grant  of  a 


Digitized  by 


Google 


Dec.  1839.]        Clark  v.  Clark.  169 

divorce,  here,  the  character  of  a  judicial  proceeding.  The  leg- 
islatare,  it  is  believed,  have  not,  since  that  period,  passed  anj 
special  law  granting  a  divorce,  nor  is  it  supposed  to  be  within 
iheir  constitutional  power  so  to  do. 

The  twenly-third  article  of  the  bill  of  rights  denounces  retro- 
spective laws  as  "highly  injurious,  oppressive,  and  unjust, "^ 
and  declares  that  "  no  such  laws  should  be  made,  either  for  the 
decision  of  civil  causes,  or  the  punishment  of  offenses." 

In  WoaH  v.  Winnick,  3  K.  H.  481  [14  Am.  Dec.  384],  this 
court  held,  that  this  clause,  so  far  as  it  applied  to  civil  causes, 
'*  was  intended  to  prohibit  the  making  of  any  law  prescribing 
new  rules  for  the  decision  of  existing  causes,  so  as  to  change 
the  ground  of  the  action,  or  the  nature  of  the  defense."  That 
was  sufficient  for  the  case  then  under  consideration,  which  was 
in  fact  pending  when  the  law  then  in  question  was  passed.  But 
the  considerations  there  suggested  evidently  point  to  a  broader 
application  of  it  than  one  which  would  make  it  operative  merely 
upon  actions,  or  causes,  pending  in  court  at  the  time  of  the 
passage  of  the, act.  A  law  may  be  retrospective  in  its  opera- 
tion, if  it  affect  an  existing  cause  of  action,  or  an  existing  right 
of  defense,  by  taking  away  or  abrogating  a  perfect  existing 
right,  although  no  suit  or  legal  proceeding  then  exists.  Of 
courso  it  is  not  intended  to  deny  the  right  of  the  legislature  to 
vary  the  mode  of  enforcing  a  remedy;  or  to  provide  for  the 
more  effectual  securily  of  existing  rights;  or  to  pass  laws  which 
change  existing  rules,  under  which  rights  would  be  acquired  by 
the  lapse  of  a  certain  period  of  time,  part  of  which  has  already 
passed.  The  statute  of  limitations  may  be  changed  by  an  ex- 
tension of  the  time,  or  by  an  entire  repeal,  and  affect  existing 
causes  of  action,  which  by  the  existing  law  would  soon  be 
barred.  In  such  cases  the  right  of  acticm  is  perfect,  and  no 
right  of  defense  has  accrued  from  the  time  already  elapsed. 
But  if  a  right  has  become  vested,  and  perfect,  a  law  which  after- 
wards annuls  or  takes  it  away,  is  retrospective.  Thus  a  law 
which  should  provide  that  promissory  notes  made  payable  on  de- 
nmnd  should  be  payable  at  the  expiration  of  a  year,  and  that  no 
suit  should  be  maintained  upon  them  until  the  expiration  of 
that  time,  if  applied  to  existing  contracts  of  that  character, 
would  be  a  retrospective  law  for  the  decision  of  a  civil  cause, 
not  only  in  relation  to  actions  then  pending  upon  such  con* 
tracts,  but  also  as  to  all  notes  of  that  description  then  in  exist- 
ence. And  so  of  any  other  law  which  impairs  vested  rights  ac- 
quired by  existing  laws:  Merrill  v.  Sherburne,  1  N.  H.  213  [8 
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Am.  Dec.  52].  To  subject  a  party  to  the  payment  of  damages, 
or  to  other  loss  or  detriment,  upon  considerations  entirely  past, 
is  within  the  principle.  Thus  a  statute  of  this  state,  passed  in 
1805,  made  provision,  that  where  there  had  b'^n  peaceable  pos- 
session and  actual  improvement  of  land  by  virtue  sJ  a  supposed 
legal  title,  under  a  bona  fide  purchase,  for  more  than  six  years 
before  the  commencement  of  an  action  for  the  recovery  of  it, 
the  tenant  should  be  entitled  to  the  increased  value  of  the  prem- 
ises by  virtue  of  buildings  and  improvements,  if  the  demandant 
recovered.  In  an  action  brought  in  1807,  it  was  held  that  the 
act,  applied  to  a  possession  existing,  and  to  improvements 
made,  prior  to  its  passage,  was  a  retrospective  law,  within  the 
clause  of  the  constitution  already  cited:  Society  v.  Wheeler ^  2 
Gall.  105. 

A  statute  which  attempts  to  corner  authority  upon  the  court  to 
grant  a  divorce,  for  matters  aheady  past,  and  which,  at  the  time 
when  they  occurred,  furnished  no  ground  for  a  dissolution  of  the 
marriage,  or  for  other  legal  proceedings,  is,  in  our  view,  clearly 
a  retrospective  law,  and  well  entitled  to  the  epithets  applied  to 
such  laws  in  the  constitution.  On  the  supposition  that  the  past 
matter,  which  is  thus  made  the  ground  of  a  divorce,  was  of  a 
character  inconsistent  with  the  perfect  obligations  of  the  mar- 
riage covenant,  and  such,  therefore,  as  could  not  be  justified,  or 
even  excused,  in  a  court  of  morals;  still,  if  it  was  not  such  as 
subjected  the  party,  when  it  took  place,  to  any  penally  or  pun- 
ishment; or  entitled  the  other  party  to  any  remedy;  and  espe- 
cially, if  it  was  not  such  as  then  furnished  any  ground  upon 
which  a  dissolution  of  those  obligations  could  be  sought  or 
predicated;  it  must,  by  a  law  making  it  a  groomd  for  a  divorce, 
have  a  different  character  and  operation  bestowed  upon  it.  Its 
legal  character  would  thereby  be  changed,  and  its  effect  en- 
larged. That  which,  if  not  of  itself  innocent,  was  not,  when  it 
occurred,  such  a  breach  of  marital  obligations  as  to  warrant  an 
interference  with  them,  would  be  n^tde  operative  not  only  to  re- 
lease one  party  from  the  further  obligations  of  what  is  generally 
admitted  to  be  a  contract,  but  would  be  made  the  means  of  de- 
priving the  other  party  of  the  benefit  of  those  obligations,  and 
of  rights  of  property  derived  from  them.  It  would  subject  that 
party  to  loss  and  detriment  for  past  acts,  altogether  by  the  ret- 
rospective operation  of  the  law  which  authorized  and  gave 
effect  to  the  divorce.  Such  a  law  can  not  enforce  the  obliga- 
tions of  the  marriage,  nor  is  it  a  provision  relating  to  the  remedy 
merely;  for  whatever  breach  may  have  occurred,  the  obligation 
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of  the  controot  still  remains,  and  requires  a  prospeotiye  per- 
formance of  marital  duties.  But  the  principle  upon  which  the 
law  must  be  founded,  would,  if  admitted,  dissolve  all  marriages 
at  the  will  of  the  legislative  power. 

Desertion  for  three  years,  by  the  husband,  coupled  with  neg- 
lect to  make  suitable  provision  for  the  support  and  maintenance 
of  the  wife,  where  it  was  in  his  power  so  to  do,  has,  for  a  long 
period,  furnished  a  sufficient  cause  for  a  dissolution  of  the  mar- 
riage, in  this  state.  But,  under  that  statute,  if  the  husband  had 
not  pecuniary  ability,  there  was  no  cause  for  a  divorce.  The 
present  act  makes  desertion  alone,  by  either  party,  for  the  term 
of  three  years,  if  without  sufficient  cause  and  against  the  con- 
sent of  the  other,  a  substantive  ground  of  divorce.  It  is,  there- 
fore, a  new  cause;  and  that  part  of  the  act  which  attempts  to 
make  such  desertion,  then  past,  sufficient,  must,  if  enforced, 
impair  vested  rights,  provided  there  are  any  vested  rights  in  the 
existence  of  a  marriage.  We  shall  not  add  to  the  length  of  this 
opinion,  by  attempting  to  show  that  such  rights  exist. 

But  in  order  to  bring  a  law  within  the  constitutional  provis- 
ion we  are  considering,  it  must  be  a  law  for  the  decision  of  a 
dvil  cause,  or  for  the  punishment  of  an  offense.  All  retro- 
spective laws  are  not  within  the  prohibition,  notwithstanding 
the  general  terms  of  the  first  part  of  the  article.  They  may  be 
made  for  the  mitigation  of  punishment:  3  N.  H.  476.'  That  a 
retrospective  law  for  a  divorce  operates  oppressively  and  un- 
justly, however,  tends  to  show  that  it  is  within  the  condenma- 
tion  of  the  constitution. 

*'  Regulations  on  the  subject  of  marriage  and  divorce,"  it  has 
been  said,  ''  are  rather  parts  of  the  criminal  than  of  the  civil 
code:"  Barber  v.  Boot,  10  Mass.  265.  And  in  the  same  opinion 
it  is  farther  stated,  that  ''a  divorce,  for  example,  in  a  case  of 
public  scandal  and  reproach,  is  not  a  vindication  of  the  contract 
of  marriage,  or  a  remedy  to  enforce  it;  but  a  species  of  punish- 
ment, which  the  public  have  placed  in  the  hands  of  the  injured 
party  to  inflict,  under  the  sanction,  and  with  the  aid  of  the  com- 
pet^t  tribunal;  operating  as  a  redress  of  the  injury,  where,  the 
contract  having  been  violated,  the  relation  of  the  parties,  and 
their  continuance  in  the  marriage  state,  has  become  iiitolerable 
or  vexatious  to  them,  and  of  evil  example  to  others."  If  a  pro- 
ceeding for  a  divorce  was  to  be  regarded  as  a  part  of  the  crim- 
inal code,  and  the  divorce  itself  as  a  punishment,  a  retrospective 
law  for  the  purpose  would  be  an  ear  post  facto  law,  and  thus 
clearly  void. 

1.  Woartr.  Wlmdck,  tmpra. 
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We  are  inclined,  however,  to  regard  a  petition  or  libel  for 
a  divorce,  especially  under  our  considtation  and  laws,  as  a  pro- 
ceeding in  a  civil  cause.  It  may,  in  its  result,  partake,  in  soma 
instances,  of  the  character  of  a  punishment  of  the  oflfending- 
party;  but  it  is  too  true,  in  point  of  fact,  that  it  is  very  often 
considered  and  felt  to  be  otherwise.  In  all  cases  it  operates- 
upon  the  civil  rights  of  the  parties,  and  especially  upon  the^ 
rights  of  property.  The  husband  is  no  longer  bound  to  suppoil 
the  wife,  or  answerable  for  her  acts;  nor  can  he  afterwards  claim 
her  services,  or  derive  a  title  to  her  earnings,  or  to  properly 
which  may  descend  to  her.  He  loses  the  right  to  the  income  of 
her  real  estate.  There  is  a  corresponding  change  in  the  situation 
of  the  wife;  and  in  addition  to  this,  she  may  have,  in  some  in- 
instances,  a  decree  assigning  to  her  a  part  of  the  proi)erty  of  tha 
husband,  or  entitling  her  to  a  sum  of  money  from  him,  which 
may  be  enforced  by  action,  or,  under  our  practice,  by  execution. 
This  is  not  as  damages  for  the  past,  nor  as  a  penalty;  for  it  ia 
regulated  more  by  the  necessities  of  the  wife,  and  the  ability  of 
the  husband,  than  by  the  aggravation  of  the  causes  of  divorce. 
If  it  were  a  penalty,  that  wordd  not  show  that  the  cause  was  not 
a  civil  cause,  for  penal  actions  belong  to  the  civil  side  of  the 
court:  3  N.  H.  481.'  Nor  is  the  deprivation  of  the  society  of 
the  injured  party  a  mere  punishment '  of  the  o£Eender,  in  any 
case.  It  resrdts  from  the  dissolution  of  the  contract,  by  which  it 
was  originally  secured.  Where  a  disability  to  many  again,  dur- 
ing the  life  of  the  injured  party,  is  part  of  the  effect  of  a  divorce, 
it  may  perhaps  be  regarded  as  punishment;  but  this  does  not 
necessarily  accompany  a  divorce,  nor  does  it  result  from  one,  in 
any  case  in  this  state.  Where  it  does,  it  is  only  a  denial  of  a 
rigl^t  in  the  party  to  enter  into  another  similar  contract,  so  long 
as  the  previous  one  ought  to  have  existed.  The  proceeding, 
therefore,  seems  to  have  all  the  characteristics  of  a  civil  cause. 

From  the  character  of  the  contract,  its  appropriate  remedies, 
when  it  is  broken,  may  be  had  according  to  the  law  of  the  act- 
ual domicile  of  the  parties  at  the  time  of  the  injtiry,  and  is  not 
confined  to  the  lex  loci  corUractws.  But  this  does  not  prove  that 
it  is  a  criminal  proceeding.  The  matter  is  not  prosecuted  by 
the  government,  or  for  the  government;  and  there  is  neither  fine 
nor  imprisonment,  nor  usually  any  incapacity  or  disability  of  any 
kind.  Forgiveness  of  the  wrong  by  the  party  injured,  precludes 
any  divorce,  except  upon  some  new  violation  of  conjugal  obliga- 
tions: Quincy  v.  Quincy,  10  N.  H.  272.     And  by  the  terms  of 

1.  Woart  v.  Winniek^  tupra. 
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the  statute  upon  which  this  application  is  founded,  whether  the 
desertion  be  one  before  or  after  the  passage  of  the  act,  and  how- 
ever long  it  may  have  continued,  no  divorce  is  to  be  had  unless 
it  continues  up  to  the  time  of  filing  the  libel.  And  further- 
more, for  adrdtery,  which  constitutes  one  of  the  causes  of  di- 
vorce, a  specific  punishment  is  provided  in  the  criminal  code. 
These  considerations  seem  to  show,  conclusively  enough,  that  a 
divorce  is  not  to  be  regarded  as  the*  punishment  of  the  o£Eender. 
If  it  were  so,  two  punishments  would  be  prescribed  for  the 
offense  of  adulteiy.  And  in  confirmation  of  this  view  we  bave 
the  express  opinion  of  Chancellor  Kent,  which  perhaps  might 
w^  sustain  the  position,  without  any  reasoning  upon  the  sub- 
ject. "  The  remedy  by  divorce,"  he  says,  "  is  purely  a  civil  and 
private  prosecution,  under  the  control,  and  at  the  volition  of 
the  party  aggrieved,  and  he  may  bar  himself  of  the  remedy  by 
his  own  act:"  2  Kent's  Com.  84,  lee.  27. 

Considering  a  petition  for  a  divorce  as  a  civil  and  private 
prosecution,  so  much  of  the  statute  as  purports  to  authorize  a 
divorce  on  account  of  desertion  which  had  occurred  prior  to  its 
passage,  must  be  held  to  be  a  retrospective  law  for  the  decision 
of  a  civil  cause,  and  as  such  within  the  constitutional  prohibition. 

That  part  of  the  act  which  provides  for  divorces  on  account  of 
desertion  and  refusal  to  cohabit  for  three  years  after  its  passage, 
is  not  objectionable,  notwithstanding  it  may  operate  upon  exist- 
ing marriages.  Begulations  intended  to  enforce  the  obligations 
of  the  contract  in  future,  impair  no  vested  rights.  The  contract 
of  marriage,  it  is  well  understood,  is  subject  to  them,  and  all 
persons  may  avoid  their  operation  by  an  adherence  to  the  duties 
imposed  by  the  contract  itself.  And  we  have  no  doubt  that  the 
legislature  may  so  amend  the  act  that  a  continuance  of  a  prior 
desertion,  for  a  period  after  the  passage  of  the  new  statute  long 
enough  to  give  a  reasonable  time  for  a  return,  and  a  resumption 
of  marital  duties,  shall  be  a  good  cause  for  a  dissolution  of  the 
marriage. 

Libel  dismissed. 

DrvoBCE,  AS  Impairing  Obligation  of  Contbaots.— In  Tolen  v.  Tolen,  21 
Am.  Dec  742,  it  was  held  that  general  laws  authorizing  divorces  are  not  in 
conflict  with  the  constitutional  provision  prohibiting  laws  impairing  the  ob- 
ligations of  contracts,  provided  the  legislatnre,  in*  the  exercise  of  its  power, 
does  not  pass  beyond  the  rights  of  its  own  citizens,  and  act  upon  the  rights 
of  citizens  of  other  states. 

Lex  DoinciLU  Governs  in  Divoroe:  Tolen  v.  ToUti,  21  Am.  Dec.  742, 
and  Bote:  Harteau  v.  ffarteau,  25  Id.  372. 

Retrospeciivx  Laws  Authorizing  Divorces.— The  doctrine  of  Clark  v. 
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Cflark,  supra,  seems  to  be  in  conflict  with  that  of  Jonea  y.  Jones,  5  Id.  645r 
which  holds,  that  a  statute  declaring  adnltery  to  be  a  cause  of  diyorce,  and 
giving  power  to  the  courts  to  grant  divorces  for  adultery  committed  befor* 
its  passage,  is  not  retrospective  within  the  meaning  of  the  oonstitntionai 
prohibition. 


Batoheldeb  v.  Kelly. 

[10  New  Hampihzbs,  i3G.] 
Tbkblb  Damages  can  be  Recovered  fob  Trespass  on  Timbeb  Lanbs,  only- 

when  the  act  was  done  knowingly  and  willfully.    If  done  by  mistake  or 

accident,  recovery  can  be  had  only  for  the  value  of  the  injury  actually 

sustained. 
ruBBLB  Damages  oan  not  be  Reooyerbd  for  Hauling  awat  Tzmbsr  cut 

by  mistake  on  another's  land,  even  if  done  after  the  mistake  was  dis 

covered. 
Evidence  in  an  Action  for  Trespass  on  Timber  Lands,  under  the  statute 

is  regulated  by  the  rules  of  the  common  law,  and  is  not  confined  to  the 

parties  to  the  action;  such  latter  evidence  is  merely  cumulative. 

Trespass,  to  recover  the  penalties  under  the  statute  for  cutting 
and  carrying  away  trees  from  the  land  of  plaintiff.  It  appeared 
by  several  witnesses,  not  parties  to  the  action,  that  the  trees 
were  cut  down  by  mistake,  by  the  agent  of  defendant,  and  were 
carried  away  by  the  latter  after  the  mistake  was  discovered. 
Defendant  objected  to  this  testimony  on  the  ground  that  the 
statute  confined  the  evidence  to  the  oath  of  the  parties,  but  the 
objection  was  overruled.  Verdict  was  given  for  the  plaintiff,  in 
accordance  with  the  instructiojis  of  the  court,  the  excepted  por- 
tions of  which,  together  with  the  further  facta,  are  contained  in 
the  opinion. 

Fletcher  and  Perley,  for  the  plaintiff. 

Pierce  and  Fowler,  for  the  defendant. 

Upham,  J.  This  action  is  founded  exclusively  upon  the  stat* 
ate  for  preventing  trespasses  upon  timber  lands.  The  jury 
have  found  a  verdict  against  the  defendant.  Their  verdict, 
however,  f olloves  the  charge  of  the  court  rather  than  the  declara- 
tion in  the  plaintiff's  writ.  The  allegation  in  the  plaintiff's 
writ  is,  that  the  defendant  cut  and  carried  away  divers  trees,  of 
more  than  one  foot  in  diameter,  and  the  penal  damage  of  forty 
shillings,  prescribed  by  the  statute,  is  claimed  for  each  of  tha 
trees  so  cut,  together  with  three  times  their  actual  value,  in  ad- 
dition to  the  forty  shillings.  The  verdict  finds  that  the  defend- 
ant is  guilty  of  carrying  away  two  trees  belonging  to  the  plaint* 
iff,  of  more  than  one  foot  in  diameter,  and  that  the  value  of  ih% 
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trees  is  eighty-fiye  cents.  It  admits  of  serious  doubt  whether 
this  verdict  can  be  sustained,  as  not  meeting  the  charge  in  the 
plaintiff's  declaration;  but  however  this  may  be»  there  are  ex- 
ceptions taken  to  the  charge  of  the  court  which  must  be  fatal  to 
the  verdict  taken  in  the  case. 

The  charge  is  correct  in  this  respect,  that  to  subject  a  i>artj 
to  the  penally  prescribed  in  the  statute,  it  must  appear  that  the 
act  was  done  knowingly  and  willfully,  and  not  through  mistake 
or  accident;  in  which  latter  case  the  party  wordd  be  entitled  to 
recover  only  the  value  of  the  injury  he  had  actually  sustained. 
The  general  tenor  of  the  statute  is  such  as  wholly  to  preclude 
the  idea  that  it  was  designed  to  apply  to  unintentional  tres- 
passes. This  has  been  in  previous  instances  holden  to  be  the 
Irue  construction  of  the  statute,  and  it  fully  conforms  to  the 
present  views  of  the  court  in  relation  to  it. 

But  the  charge  proceeds  farther.  The  jury  were  instructed, 
if  the  evidence  satisfied  them  that,  after  the  line  was  ascertained 
And  well  known  to  the  defendant,  the  defendant  went  upon  the 
plaintiff's  land  and  hauled  away  the  timber  for  his  own  use, 
that  wordd  in  law  be  an  afSrmance  of  what  his  servant  had  done 
in  cutting  over  the  line,  and  render  the  defendant  answerable 
for  the  act  of  the  servant,  in  the  same  manner  as  if  he  had 
knowingly  and  intentionally  committed  the  act  himself.  Cany- 
ing  the  timber  away  might  have  had  some  tendency  to  have  con- 
vinced the  jury  that  the  defendant  was  cognizant  of  and  ap- 
proved the  original  cutting;  but  such  would  not  have  been  the 
necessary  legal  effect  of  the  evidence,  as  a  rule  of  law;  and  most 
clearly  an  afSrmance  of  the  cutting  in  this  manner  would  not 
have  altered  the  original  nature  of  the  act,  so  as  to  have  ren- 
dered that  willful  and  malicious  that  was  originally  an  uninten- 
tional and  accidental  trespass.  Gould  it  have  had  any  bearing 
in  this  point  of  view,  it  would  only  have  been  for  the  considera- 
tion of  the  jtuy ;  but  the  evidence  was  not  submitted  to  the  jury  in 
this  manner,  but  was  held  to  be  conclusive  against  the  party  a» 
a  matter  of  law.    The  instruction  was  therefore  erroneous. 

The  exception  was  taken  on  the  trial,  that  the  testimony  of- 
fered was  inadmissible,  for  the  reason  that  the  statute  on  which 
the  action  was  founded  confined  the  evidence  to  the  oath  of  the 
parties.  This  exception  was  rightly  overruled.  Such  a  mode 
of  trial  is  merely  cumulative.  The  act  provides  that  the  oath  of 
the  parties  may  be  admitted,  for  the  reason,  ''that  it  is  very 
hard  and  difficult  to  detect  and  convict  any  trespasser  against 
the  statute,  in  the  ordinary  method  or  course  of  law,  because 
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the  trespasses  which  the  act  is  intended  to  prohibit  are  gen- 
erally committed  where  positive  evidence  can  scarcely  ever  be 
had."  This  is  a  sufficient  reason  for  the  special  provision  as  to 
the  admission  of  such  testimony,  under  circumstances  where 
the  party  injured  may  deem  it  essential;  but  it  is  no  good 
ground  to  prevent  a  trial  by  the  rules  of  common  law,  in  those 
<:ases  where  no  such  necessity  exists  on  account  of  the  want  of 
the  testimony  ordinarily  admissible.  The  evidence,  therefore, 
admitted  on  trial,  was  properly  received;  but,  for  misdirection 
of  the  court  in  relation  to  its  effect,  the  verdict  must  be  set 
aside,  and  a 

New  trial  granted. 

Trespass  by  Cuttino  down  Tbees. — In  California  a  statute  (Practioe  act, 
«eo.  251),  which  provided  that  a  person  who  cat  down  or  injnred  the  trees  on 
the  land  of  another,  '* without  lawful  authority,"  should  be  liable  for  treble 
the  amount  of  the  damages  done  to  the  owner,  received  a  construction  sim- 
ilar to  the  foregoing,  in  Barnes  v.  Jones,  51  Cal.  303.  In  this  case,  the  trial 
•court  awarded  the  plaintiff  treble  damages  for  injury  done  to  his  trees 
through  the  defendant's  mistake.  In  modifying  this  judgment,  the  supreme 
<!ourt  said:  '*The  ground  chiefly  relied  upon  for  a  reversal  of  the  judgment 
is,  that  the  court  erred  in  trebling  the  damages;  and  we  are  of  opinion  that 
the  judgment  is  erroneous  in  this  particular.  While  the  statute  does  not  so 
«tate  in  terms,  it  is  clear,  we  think,  that  it  was  not  intended  to  apply  to  cases 
in  which  the  trespass,  was  committed  through  an  innocent  mistake  as  to  the 
boundary  or  location  of  a  tract  of  land  claimed  by  the  defendant.  Similar 
statutes  of  other  states  have  received  this  construction,  and  we  are  satisfied 
it  is  correct:"  Citing  Balchelder  v.  Kelly,  supra;  RusseU  v.  Irhy,  13  Ala.  131; 
Perkins  v.  Hackelman,  26  Miss.  41;  Whiiecra/t  v.  Vanderver,  12  HI.  235,  in 
4JI  of  which  cases,  as  also  in  Cohn  v.  Neeves,  40  Wise.  401,  and  Morrison  v. 
Bedellf  22  N.  H.  237,  a  similar  doctrine  was  laid  down,  and  the  principal 
<ia8e  cited  as  an  authority. 

The  principal  case  is  also  cited  in  Thum  v.  AUa  Tel,  Co.,  15  CaL  474»  to 
the  effect  that  a  statute  imposing  a  penalty  should  be  strictly  ooogtmed. 


Hale  v.  Woods. 

[10  New  HAXPtBiBS,  470.] 

Deed  by  an  Attorney  must  be  Executed  in  the  Name,  and  as  the  act 
and  deed,  of  the  principaL  Whether  such  is  the  case,  must  be  deter- 
mined by  a  construction  of  the  whole  instrument,  and  not  from  any  par- 
ticular dause. 

Deed,  the  Granting  Clause  and  Covenants  of  Which  are  in  the  Nams 
OF  the  Principal,  but  signed  '*  D.  K.,  attorney  for  Z.  K.,"  is  the  act  of 
the  principal,  and  passes  his  estate. 

Writ  of  entry.  Demandant  claimed  title  to  one  half  the 
premises  in  conixoversy,  under  the  deed  referred  to  in  the  opin- 
ion,  and  recovered  verdict.    Defendant  appealed. 
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Farley,  for  the  demandant. 
Jiherton,  for  the  defendant. 

XTpham,  J.  The  deed  of  an  attorney,  to  be  yalid,  must  be 
in  the  name,  and  purport  to  be  the  act  and  deed  of  the  prin- 
•<npal:  Fowler  ▼.  Shearer,  7  Mass.  14  [8  Am.  Dec.  126];  ElweU  v. 
Shaw,  16  Id.  42;  Stinchfield  v.  LUOe,  1  Greenl.  231  [10  Am. 
Dec.  65];  Elwdl  v.  Shaw,  Id.  339;  Go/ran  v.  Cochran,  5  N.  H. 
459;  Montgomery  v.  Dorion,  7  Id.  484.  But  whether  such  is  the 
purport  of  an  instrument,  must  be  determined  from  its  general 
ienor,  and  not  from  any  particular  clause.  Such  construction 
must  be  given,  in  this  as  well  as  in  other  questions  arising  on 
-oonTeyances,  as  shall  make  CTery  part  of  the  instrument  opera- 
tire  as  far  as  possible;  and  where  the  intention  of  the  parties 
<saai  be  discovered,  such  intention  should  be  carried  into  effect, 
if  it  can  be  done  consistently  with  the  rules  of  law:  Jackson  v. 
Blodgetl,  16  Johns.  172;  Bridget.  Wellington,  1  Mass.  219;  Davis 
T.  Hoyden,  9  Id.  514;  Hatch  v.  Dwighi,  17  Id.  289  [9  Am.  Dec. 
145]. 

The  deed  which  is  under  consideration  in  this  case,  is  executed 
by  Daniel  King,  for  himself  and  for  Zachariah  King,  a  joint 
owner  of  the  land.  The  terms  of  the  conveyance  are:  ,"I, 
Daniel  King,  as  well  for  myself  as  attorney  for  Zachariah  King, 
doth  for  myself  and  the  said  Zachariah,  remise,  release,  and  for- 
ever quitclaim  the  premises  described  in  the  deed,  together  with 
all  the  estate,  right,  title,  interest,  use,  property,  claim,  and  de- 
mand whatsoever,  of  me,  the  said  Daniel,  and  said  2jachariah, 
which  we  now  have,  or  heretofore  had  at  any  time,  in  said 
premises.  And  we,  the  said  Daniel  and  2jachariah,  do  hereby, 
for  ourselves,  our  heirs,  and  executors,  covenant  that  the  prem- 
ises are  free  of  all  incumbrance,  and  that  the  grantee  may  quietly 
<enjoy  the  same  without  any  claim  or  hindrance  from  us,  or  any 
one  claiming  under  us,  or  either  of  us.  In  witness  whereof,  we, 
the  said  Daniel  for  himself,  and  as  attorney  aforesaid,  have  here- 
unto set  our  hands  and  seals,"  etc.  Signed  Daniel  King;  and 
Jtiao,  "Daniel  King,  attorney  for  Zachariah  King,  being  duly 
authorized  as  appears  of  record,"  with  seals  afi&xed  to  each 
signature. 

The  covenants  in  this  case  in  the  deed  are  clearly  the  cove- 
nants of  the  principal;  and  we  think,  from  the  terms  used,  the 
^prant  purports  to  be  the  act  of  the  principal.  The  grant  is  for  said 
Daniel  and .  2jachariah,  of  all  the  interest  which  we  now  have  or 
liave  heretofore  had  in  the  premises.    If  these  terms,  together  with 
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the  covenantB,  purport  a  conveyance  of  the  interest  of  the  prin- 
cipal, the  execution  of  the  deed  wordd  seem  to  be  sufficient  to- 
e£Eect  the  intent  of  the  instrument.  In  WUks  v.  Back,  2  East, 
142,  the  court  say:  "  There  is  no  particular  form  of  words  re- 
quired to  be  used,  provided  the  act  be  in  the  name  of  the  princi- 
pal; for  where  is  the  difference  between  signing  I.  B.,  by  M. 
*  W.,  his  attorney  (which  must  be  admitted  to  be  good),  and  M. 
W.  for  I.  B.  ?  In  either  case  the  act  of  sealing  and  delivery  is- 
done  in  the  name  of  the  principal,  and  by  his  authority. 
Whether  the  attorney  put  his  name  first  or  last  can  not  a£Eect  the^ 
validity  of  the  act  done:"  2  Stark.  Ev.  477,  605;  see,  also,  Mont- 
gamery  v.  Dorion,  7  N.  H.  484,  where  the  principle  of  the  case- 
of  WUks  V.  Back  is  fully  sustained. 

We  are  of  opinion  that  the  deed  as  executed  passed  the  title^ 
both  of  Daniel  and  2jachariah  King.  The  plaintiff  is,  therefore, 
entitled  to  recover  one  half  the  demanded  premises;  and  judg- 
ment will  be  entered  on  the  verdict  for  that  amount. 

Deed  bt  Agent,  when  Binds  Principal. — As  to  the  maimer  of  executing^ 
s  deed  by  an  agent,  in  order  to  bind  his  principal,  see  ScoU  v.  McAlpm,  7 
Am.  Dec.  70;  Mwell  ▼.  Shaw,  8  Id.  126;  Bellas  v.  Hays,  9  Id.  385;  Stinehfieid 
V.  LiUle,  10  Id.  65;  Loche  v.  AUsumder,  11  Id.  750;  MagiU  v.  Hinsdale,  16  Id. 
70;  Garrison  v..  Combs,  22  Id.  120.  In  Majill  v.  Hinsdale,  it  was  held  that 
no  particnlar  form  of  words  is  necessary  for  an  agent  to  bind  his  principal, 
provided  it  i^pears  from  the  instrument  that  he  intended  the  act  for  the 
principal  Where  this  intent  appears  in  the  body  of  the  instmment*  wigning 
the  same  '*  A.  as  agent  for  B..*'  is  sufficient. 


Peaslee,  Adm'b,  v.  Bbeed. 

[10  Nkw  Hamvshzbb,  489.] 
Right  of  Ck>NTiiiBunoN  Exists  between  the  Joint  Makers  of  a  prom* 
issory  note,  in  favor  of  one  who  has  paid  the  whole  thereof,  notwithstand- 
ing the  remedy  of  the  holder  against  the  maker  in  default  is  barred  by 
the  statute  of  limitations. 

Action  for  contribution  for  money  paid  by  plaintiff,  as  admin- 
istrator, and  by  his  intestate,  Israel  Peaslee,  on  a  promissory 
note,  dated  October  22,  1827,  jointly  executed  by  intestate  and 
defendant,  and  payable  on  demand.  The  note  was  allowed  by 
the  commissioner  of  the  estate,  and  a  dividend  paid  thereon  July 
25,  1836.  The  principal  question  was,  whether  the  joint  maker 
was  liable  to  contribute  for  such  payment.  Verdict  was  taken, 
for  the  plaintiff,  by  consent,  subject  to  the  opinion  of  this  court. 
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Farley,  Sawyer ,  and  Emerson,  for  the  defendant. 
AiherUm  and  Brown,  for  the  plaintifif. 

Pabxsb,  C.  J.  When  the  intestate  paid  the  interest,  in  1831, 
and  in  1883,  the  defendant  was  liable  on  the  note,  as  well 
as  himself,  and  a  cause  of  action  arose  in  favor  of  the  intes* 
tate,  to  recoTer  one  half  of  those  sums.  The  action  was  com- 
menced within  six  years  from  the  time  when  the  first  of  those 
sums  was  paid,  and  of  course  no  question  can  be  raised  as  to 
them.  The  intestate  might  have  maintained  a  suit,  had  he  liyed : 
Odlin  V.  Greenleaf,  3  N.  H.  270;  Crosby  v.  WyaU,  10  Id.  318. 
The  other  part  of  the  case  raises  the  question  whether,  when  one 
of  two  makers  of  a  note  is  discharged  by  the  statute  of  limita- 
tions, and  the  other  remains  liable,  and  pays,  the  latter  is  en- 
titled to  recover  of  the  former  a  contribution. 

Sibley  V.  McAllaster,  Ea^r,  8  N.  H.  389,  was  an  action  brought 
to  recover  money  paid.  The  plaintiff  was  surety  on  a  note 
signed  by  the  defendant's  intestate.  The  creditors  neglected  to 
present  the  note  to  the  executor  for  more  than  two  years,  al- 
though its  existence  was  mentioned  within  that  time.  The 
plaintiff  afterwards  paid  the  note,  and  brought  his  action  to  re- 
cover the  amount.  The  executor  contended  that  all  proceedings 
to  recover  the  note  of  the  estate  were  barred  by  the  neglect  to 
present  it — ^that  the  surety  was  thereby  discharged,  and  could 
not  make  his  voluntary  payment  a  ground  of  action.  It  was 
held  that  the  omission  to  call  upon  the  executor  for  payment^ 
was  mere  neglect  to  proceed  against  the  principal,  which  would 
not  discharge  the  surety,  even  if  it  had  continued  so  long  thai 
the  remedy  against  the  principal  was  barred — that  the  plaintiff, 
continuing  liable,  might  well  pay,  and  that  he  thereupon  had  a 
remedy  to  recover  of  the  estate  the  amount  he  had  paid.  The 
principal  question  in  that  case  was,  whether  the  surety  was  not 
discharged,  and  thus  far  it  has  no  application  here.  No  doubt 
was  entertained,  that  if  the  surety  continued  liable,  he  had  the 
right  to  recover,  notwithstanding  a  direct  remedy,  by  the  cred- 
itor, against  the  estate,  was  barred  by  the  provisions  of  the  stat- 
ute that  no  action  shordd  be  sustained  against  an  executor  or 
administrator,  unless  the  demand  was  exhibited  within  two 
years  from  the  original  grant  of  administration.  Upon  this 
latter  point  that  case  bears  a  strong  analogy  to  this;  and  we  are 
of  opinion  that  the  plaintiff  in  this  case  is  well  entitled  to  re- 
cover, for  the  amount  paid  by  his  intestate  after  the  period 
when,  according  to  the  facts  stated  in  the  case,  no  action  could 
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have  been  sustained  directlj  against  the  defendant,  by  the  payee 
of  the  note. 

When  the  plaintiff's  intestate,  and  the  defendant,  signed  the 
note  to  Thompson,  there  was  an  implied  promise,  on  the  pari 
of  each,  to  pay  the  other  one  half  of  any  sum  that  the  other 
might  lawfully  pay  on  the  note.  This  promise  was  a  subsisting' 
implied  promise  when  the  estate  made  the  payment.  The  lia* 
biliiy  of  Peaslee,  the  intestate,  having  been  continued  by  pay* 
ments,  from  time  to  time;  when  he,  or  his  estate,  paid,  a  cause 
of  action  arose  in  his  favor,  or  in  favor  of  his  administrator^ 
against  the  defendant,  on  that  promise.  And  this  liability  is  in 
no  way  a£Eected  by  the  circumstance  that  Thompson  could  not 
have  compelled  the  defendant  to  pay.  He  could  have  compelled 
both  to  pay  when  the  partial  payments  were  made  by  Peaslee, 
in  1831  and  1833;  and  by  means  of  the  recognition  of  the  debt^ 
arising  out  of  those  payments,  thus  made  when  Peaslee  had  no 
defense,  and  which  furnished  evidence  to  take  the  case  out 
of  the  statute  as  to  him,  Thompson  could  enforce  a  payment 
of  the  remainder  from  his  estate. 

The  cause  of  action  which  accrued  to  the  plaintiff,  as  Peaslee's 
administrator,  upon  this  last  payment,  is  not  affected  by  the 
question,  whether  Thompson  could  or  could  hot,  at  that  time, 
maintain  an  action  against  the  defendant,  upon  the  note.  The 
case,  in  this  respect,  is,  in  principle,  like  that  of  Crosby  v. 
Wyail,  decided  in  Strafford,  upon  the  present  circuit,  although 
different  in  other  particulars.  It  is  immaterial  whether  Peaslee's 
liability  was  continued  by  evidence  of  partial  payments,  made 
at  a  time  when  he  was  liable  to  pay  the  whole,  and  accompanied 
with  no  disclaimer  of  further  liability,  or  whether  it  was  con* 
tinned  by  a  judgment.  The  administrator  brings  this  action  on 
an  entire  different  promise  of  the  defendant  from  that  which  he 
made  to  Thompson;  one  arising  by  operation  of  law  from  the 
same  transaction,  but  not  a  promise  between  the  same  parties. 
There  is  nothing  to  bar  an  action  on  this  promise.  Had  it 
appeared  that  Peaslee  was  at  any  time  discharged  by  the 
operation  of  the  statute  of  limitations,  and  that  he,  or  his 
administrator,  after  that,  refused  to  avail  himself  of  the  defense, 
and  voluntarily  paid  money  which  he  could  not  at  the  time  be 
compelled  to  pay,  that  would  have  presented  a  very  different  case. 

On  the  facts  of  this  case,  the  liability  of  Peaslee  was  at  aU 
times  continued,  and  the  case,  as  to  him,  taken  out  of  the  oper* 
ation  of  the  statute  of  limitations;  not  by  any  new  agreement^ 
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or  by  an  assent  to  any  new  agreement,  not  contemplated  bj 
the  original  contract;  but  by  a  part  performance  of  what  was 
stipulated  in  the  original  contract  itself.  The  defendant,  there- 
fore, can  not  object  that  Peaslee  paid  wrongfully,  or  that  the  pay- 
ment does  not  come  within  the  implied  promise  to  contribute. 
Judgment  on  the  verdict. 


CoNTBiBunoK  BBTWBiK  JoiNT  Qbuoobs,  whut  Exdib:  See  the  OAMS  ia 
tUa  Mries  cited  in  the  notee  to  Harrimm  r.  Lame,  27  Am.  Deo.  012|  f%omi^ 
mm  T.  Mwrmif,  29  Id.  72. 
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Obart  V.  Letbon. 

[1  Harbison.  78.] 
Sherdtf  Holding  Inquest  to  Try  a  Claim  to  Pbopebtt  has  Mithority  to 

ezolade  illegal  testimony. 
RioupT  Given  by  the  Defendant  in  Attachment  to  the  Claimant  for  tlko 

purchase  price  of  the  property  is  competent,  and  prima  fcuie  eridenoa 

that  the  property  was  sold  to  the  claimant. 

The  opinion  states  the  case. 

IF.  H.  Lapp,  for  the  plaintiff  in  certiorari. 

J.  Van  Wyke,  for  the  defendant,  who  was  plaintiff  in  attach- 
ment. 

By  Court,  Datton,  J.  A  writ  of  attachment  haying  issued 
from  the  Middlesex  pleas,  returnable  December  term,  1838, 
against  one  Wareham  Fifield,  the  sheriff,  by  virtue  thereof,  at- 
tached one  bay  mare,  which  was  claimed  by  Obart,  the  plaintiff 
in  certiorari.  Upon  the  trial  of  his  claim,  before  the  sheriff's 
inquest,  Obart  offered  in  evidence,  after  the  same  was  duly 
proved,  a  receipt  from  Fifield  for  one  hundred  and  ten  dollars, 
for  a  bay  mare  about  six  years  old,  dated  October  30, 1838.  I 
infer  from  the  dates  and  proceedings,  that  the  receipt  was  prior 
to  the  execution  of  the  attachment,  and  that  there  was  no  dis- 
pute as  to  the  identity  of  the  mare.  The  receipt  having  been 
overruled  by  the  sheriff,  it  is  agreed  that  the  case  here  shall  be 
decided  on  the  errors  assigned:  1.  That  the  sheriff  holding  said 
inquest,  had  no  authority  to  exclude  testimony.  2.  That  the 
receipt  which  he  excluded,  was  competent  evidence. 
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That  the  legislature  intended  the  sheriff  should  hatre  authority 
to  exclude  testimony  in  such  a  case  is  evident  from  the  language 
of  the  fifth  section  of  the  supplement  to  the  attachment  act 
passed  thirteenth  of  February,  1830,  Harr.  Gomp.  293,  which 
enacts  among  other  things,  that  ''the  sheriff  or  other  officer 
shall  have  power,  not  only  to  administer  the  usual  oath  or  affirm- 
ations to  the  jurors,  but  to  swear  or  affirm  the  witnesses  offered 
by  either  party,  and  admitted  by  him."  This  language  most 
clearly  recognizes  his  right  to  a^nit  or  reject  testimony.  The 
<»se  of  TiUoiaon  t.  Cheediam,  2  Johns.  63,  cited  upon  the  part  of 
the  plaintiff,  simply  shows  that  the  powers  of  the  sheriff  on  the 
ordinary  inquest  of  damages,  after  a  judgment  by  defardt,  are 
ministerial,  and  may  be  exercised  by  deputy;  not  that  he  may 
not  admit  or  reject  evidence,  which  is  really  requisite  to  the  per- 
formance of  his  ministerial,  act.  The  power  to  admit  or  reject 
evidence,  in  such  cases,  is  in  the  sheriff,  not  the  jtiry :  Snowden 
V.  Johnson,  2  Penn.  469;  WOLiamB  v.  Coiyper,  3  Dowl.  204;  3 
Chit.  Pr.  48,  673. 

And  of  course  nothing  is  competent,  except  such  as  would  be 
competent  upon  the  trial  of  an  issue  in  court:  2  Saund.  on  PI.  and 
Ev.  686.  The  sheriff  had  authority  in  this  case,  to  reject  illegal 
evidence;  but  the  receipt  offered  was  not  illegal  evidence — ^it  was 
clearly  competent.  The  issue  was,  did  Fifield  own  the  mare  ? 
The  receipt  was  prima  facie  evidence  that  he  had  sold  her  to  the 
claimant,  and  received  the  purchase  money.  It  was  not  neces- 
sarytto  produce  Fifield  himself,  even  if  he  had  been  disposed  to 
come.  If  fraud  or  collusion  were  alleged,  it  was  the  duty  of 
Obart  to  prove  it. 

For  the  rejection  of  this  evidence,  the  inquisition  must  be  set 
aside. 

HoBNBLowEB,  C.  J.,  and  Fobd,  WHrni,  and  Nbvtos,  JJ.,  con- 
curred. 

Inquisition  set  aside. 

BxcEiPTS  AS  EvioEKOE:  See  Endgn  v.  fFeftster,  1  Am.  Deo.  106;  OanmU 
▼.  Cooke,  11  Id.  610;  Walton  v.  Blaine,  14  Id.  669;  Jieid  v.  Jieid,  18  Id.  570; 
FuUer  V.  CriUenden,  23  Id.  364. 

Parol  Evidbncb  to  Vary  Effect  of  Receipt:  See  Fhmgn  v.  Webster,  1 
Am.  Dec.  108;  Tri8:er  v.  WilUanuon,  Id.  396;  Tobetf  v.  Barber,  4  Id.  826; 
StaekpoU  v.  Arnold,  6  Id.  150;  Baymond  v.  BoberU,  16  Id.  698;  Orkr  v.  Hu- 
ll Id.  627;  Bridge  v.  Oray,  25  Id.  358. 
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SiNNiOKSON  V.  Johnson. 

[2  Habbdoh,  120.] 

Act  AuTHOBiznro  Private  Pebson  to  Stop  cp  a  Navioablb  Cbebk  lipoid 
condition  that  he  cat  a  canal  upon  his  own  property  at  his  own  expense- 
in  lien  thereof,  is  a  private  act  for^e  individual  benefit  of  such  person. 

If  Private  Owner  Erects  Dam  in  Pitrsuakge  of  such  Act,  and  thoreby^ 
injures  the  land  lying  back,  he  is  responsible  to  the  owners  in  damages. 

Damages.     The  facts  sufficientlj  appear  from  the  opinion. 

R,  P,  Thompson,  for  the  plaintiff. 

W.  N,  Jeff^ers,  contra, 

Datton,  J.  The  declaration  complains  of  the  defendants  for 
an  injtiry  done  to  their  meadows  by  reason  of  the  erection  and 
continuance  of  a  dam  over  Salem  creek.  The  defendants  plead 
as  a  justification,  that  said  dam  was  erected  and  continued  hj 
virtue  of  an  act  of  the  legislature  of  this  state,  entitled,  "  An 
act  to  authorize  John  Denn,  of  the  county  of  Salem,  to  shorten 
the  navigation  of  Salem  creek,  by  cutting  a  canal,"  passed  No- 
vember 6, 1818.  All  which  is  set  out  with  proper  averments. 
To  this  plea,  the  plaintiff  has  demurred,  and  the  defendants 
have  filed  a  joinder. 

The  act  in  question  (Pamph.  L.  of  1818,  p.  5),  enacts  substan* 
tially  as  follows: 

Section  1.  That  John  Denn  be  authonzed  to  cut  the  canal,  as- 
therein  prescribed. 

Sec.  2.  That  the  canal  shall  be  cut  wholly  on  the  land  of  said 
Denn,  at  least  twenty-two  feet  broad  at  the  top,  and  of  suffi- 
cient width  at  the  bottom,  and  depth  of  water  for  all  vessels, 
navigating  said  creek;  and  shall,  when  cut  and  opened,  be  at  all 
times  afterward  a  public  highway,  and  be  kept  open  at  least  of 
the  depth  and  width  aforesaid,  at  the  sole  expense  of  said  Denn^ 
his  heirs  and  assigns. 

Sec.  3.  That  when  said  Denn  shall  have  completed  the  canal,, 
as  is  directed,  and  obtained  a  certificate  thereof  from  the  chosen 
freeholders  of  the  townships  of  Mannington  and  Lower  Penns 
Neck,  or  a  majority  of  them,  and  filed  the  same  in  the  clerk's 
office  of  the  county  of  Salem,  "  it  shall  and  may  be  lawful  for 
the  said  John  Denn,  his  heirs  and  assigns,  to  build  a  bridge  over 
the  said  Salem  creek,  for  the  accommodation  of  himself,  hia 
heirs  and  assigns,  opposite  the  mansion-house  of  the  said  John 
Denn,"  provided  that  the  land  to  be  occupied  in  its  construction 
be  his  own,  and  that  he  do  not  by  its  abutments,  contract  ths 
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creek  so  as  to  injure  the  navigation;  and  do  put  a  draw  in  the^ 
same,  at  least  tweniy-two  feet  wide,  and  that  he,  his  heirs  and 
assigns,  TnaiTifAiTi  said  bridge  and  draw,  at  their  own  cost  and 
charges. 

Sec.  4.  That  any  person  who  shall  obstruct  the  digging  of 
the  canal,  etc.,  or  injure  the  bridge,  etc.,  shall  forfeit  one  htm- 
dred  dollars  to  said  Denn,  his  heirs  and  assigns. 

Sec.  5.  That  when  the  canal  shall  have  been  completely 
finished,  and  made  navigable  for  vessels  as  aforesaid,  and  shall 
be  used  and  found  sufficient  for  the  space  of  three  years  after 
being  first  used,  ''  it  shall  and  may  be  lawful  for  the  said  Denn, 
his  heirs,  or  assigns,  to  stop  the  creek  at  the  place  where  the 
said  bridge  may  have  been  erected;"  from  which  time,  his  lia- 
bility to  maintain  the  bridge  and  draw  shall  cease. 

The  point  presented  by  the  demurrer,  is  this:  Does  the  above- 
act  exonerate  John  Denn,  his  heirs  and  assigns,  from  the  pay- 
ment of  damages  done  to  individuals,  by  stoppage  of  the- 
creek  ?  Great  care  has  been  used  by  the  legislature,  in  provid- 
ing another  navigable  highway  for  the  public,  in  lieu  of  thai 
which  was  authorized  to  be  stopped  up.  So,  too,  the  legislature- 
have  provided  against  all  damages  (which  cordd  be  anticipated) 
to  private  rights.  John  Denn  was  to  use  no  one's  land  but  his- 
own,  and  everything  was  to  be  done  at  his  individual  expense. 
But  although  I  think  it  plain  that  the  legiRlature  never  intended 
to  injure  private  rights,  yet  the  unforeseen  result  is  otherwise. 
The  meadows  in  question  are  admitted  by  the  state  of  the  plead- 
ings to  have  been  damnified  by  the  stopx>age  of  this  creek;  and 
yot  the  statute  which  authorizes  the  act  has  not  provided  com- 
pensation for  the  injtiry.  The  constitutionality  of  the  law  is- 
not  now  questioned;  but  it  is  insisted  that  the  common  law  right 
of  the  plaintiff  to  recover  damages,  is  in  full  force.  And  in  this- 
position,  I  think,  the  plaintiff  is  right. 

It  is  a  well-settled  rule,  that  statutes  in  derogation  of  common 
law  rights,  are  to  be  strictly  construed;  and  we  are  not  to  infer 
that  the  legislature  intended  to  alter  the  common  law  princi- 
ples, otherwise  than  is  clearly  expressed:  11  Mod.  149.  Chan- 
cellor Yroom,  in  an  opinion  delivered  in  the  term  of  August,  1835, 
in  reference  to  another  branch  of  the  same  subject-matter 
which  is  now  before  us,  laid  down  the  position  distinctly,  thai 
the  act  in  question  does  not  exempt  him  who  does  an  injury, 
from  damages;  which  opinion,  thus  far,  the  counsel  contend,  ia 
not  law.  But  the  question  whether  a  party  who  has  acted  in 
pursuance  of  a  statute,  is  protected  from  damages,  where  the 
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statute  itself  is  silent,  has  been  before  some,  at  least,  of  our 
most  respectable  state  courts.  In  the  case  of  Oardnery,  The 
Trustees  o/Newburgh  eiel.,2  Johns.  Ch.  Cas.  162  [7  Am.  Dec. 
<526],  a  company  had  been  chartered  to  supply  the  town  of  New- 
burgh  with  pure  water,  but  were  restrained  by  injunction 
from  diverting  a  water-course,  as  authorized  by  the  statute, 
until  compensation  was  made  to  the  owners  of  the  land  through 
which  it  ran,  although  the  act  made  no  provision  for  such  com- 
pensation to  them;  and  Kent,  Ch.,  observed,  that  the  owner  of 
the  lands  *'  would  be  entitled  to  his  action  at  law,  for  the  inter- 
ruption of  his  right,  and  all  his  remedies  at  law,  and  in  that 
<50urt,  remained  equally  in  force." 

The  case  of  Crittenden  v.  WUson,  6  Cow.  166  [16  Am.  Dec. 
462],  is  in  point.  In  this  case,  the  court  held  that  the  right  of 
the  legistature  to  grant  the  privilege  of  making  a  dam  over  the 
Otselic  river,  which  was  a  public  highway,  was  too  clear  to  be 
disputed,  but  the  grantee  took  it  subject  to  the  restriction,  sic 
lUere  iuo,  ui  alienum  non  Icedas.  That  if  no  provision  for  the 
payment  of  damages  done  to  individuals,  by  reason  of  the  dam, 
had  been  made  by  statute,  the  defendant  would  still  be  liable  to 
pay  them.  It  is  true  that  in  Rogers  v.  Bradshaw,  20  Johns.  786, 
it  is  intimated  that  an  exception  to  this  rule  may  exist  in  the 
<;ase  of  public  commissioners  acting'  under  direction  of  the 
statute,  as  the  direct  agents  of  the  state  in  the  execution  of  a 
great  public  improvement,  and  not  as  volunteers  for  their  own 
benefit.  In  the  case  of  Stevens  v.  Proprietors  of  the  Mddlesex 
Canal,  12  Mass.  466,  it  is  said  that  should  the  legislature  au- 
thorize an  improvement  (as  cutting  a  canal),  the  execution  of 
which  would  require  or  produce  the  destruction,  or  diminution 
of  private  property,  without  at  the  same  time  giving  relief,  the 
owner  would  undoubtedly  have  his  action  at  common  law  for 
damages. 

These  authorities  would  appear  to  cover  and  rule  the  present 
<»se.  But  it  was  contended  by  counsel,  that  they  were  decided 
upon  their  respective  states'  bills  of  rights,  which  declare  that 
private  property  shall  not  be  taken  for  public  use,  without  just 
<3ompensation,  and  that  as  our  constitution  contains  no  such 
limit  or  restriction,  the  cases  have  no  application,  or  in  other 
^  words,  that  the  legislature  of  New  Jersey,  being  unrestricted  by 
•constitutional  provisions,  is  omnipotent,  and  may  take  private 
property  for  public  use,  without  compensation,  whenever  it 
«hall  will  to  do  so. 

The  right  to  take  private  property  for  public  use,  does  not 
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depend  on  constitutional  provisions,  but  is  one  of  the  attributes 
of  sovereign  power;  and  the  constitution  of  the  United  States 
recognizes  it  as  such,  when  it  says,  the  right  shall  not  be  exer- 
cised without  just  compensation.  This  power  to  take  private 
property  reaches  back  of  all  constitutional  provisions;  and  it 
3eems  to  have  been  considered  a  settled  principle  of  universal 
law,  that  the  right  to  compensation,  is  an  incident  to  the  exer- 
<dse  of  that  power:  that  the  one  is  so  inseparably  connected  with 
the  other,  that  they  may  be  said  to  exist  not  as  separate  and 
-distinct  principles,  but  as  parts  of  one  and  the  same  principle: 
Puflfendorf,  b.  8,  c.  5,  p.  222;  2  Montesquieu,  c.  15,  p.  200;  Vatt. 
112,  113;  1  Bl.  Com.  139;  2  Kent's  Com,  339,  340;  2  Johns. 
<3h.  Cas.  168;"  1  Pet.  Com.  99,  111;*  3  Story's  Com.  on  Constitu- 
tion, 661;  Bonaparte  v.  Camden  and  Amboy  Railroad  Company, 
Baldw.  220.  The  language  of  Judge  Baldwin  in  the  case  last 
cited,  is  "the  obligation"  (to  make  compensation),  "attaches 
to  the  exercise  of  tiie  power"  (to  take  the  property),  "  though 
it  is  not  provided  for  by  the  state  constitution,  or  that  of  the 
United  States  had  not  enjoined  it." 

And  Story  calls  the  provision  on  this  subject,  in  the  constitu- 
tion of  the  United  States,  merely  "  an  afiBrmance  of  a  great  doc- 
trine established  by  the  common  law."  This  principle  of  public 
law,  has  been  made  by  express  enactment,  a  part  of  the  consti- 
tution of  the  United  States  {mde  fifth  amendment);  but  it  has 
been  decided  that  as  a  constitutional  provision,  it  does  not  ap- 
ply to  the  several  states:  Barron  v.  Mayor  of  Baltimore ,  7  Pet. 
247;  Livingston's  Lessee  v.  Moore,  Id.  661, 562.  Still,  if  the  opin- 
ions of  the  above  distinguished  jurists  be  correct,  it  is  operative 
as  a  principle  of  universal  law;  and  the  legislature  of  this  state 
can  no  more  take  private  property  for  public  use,  without  just 
compensation,  than  if  this  restraining  principle  were  incorpo- 
rated into,  and  made  part  of  its  state  constitution.  I  have  felt 
it  a  duty  to  notice  this  point,  thus  far,  because  of  its  interest 
and  importance  in  the  abstract,  and  of  the  great  reliance  placed 
upon  it  in  the  argument  of  the  counsel,  though  I  scarcely  con- 
sidered it  necessaiy  for  the  settlement  of  this  case,  to  pronounce 
upon  it  a  definite  opinion. 

According  to  my  understanding  of  the  act  in  question,  the  leg- 
islature neither  intended  to  take,  nor  has  it  taken,  private  prop- 
erty for  public  use,  in  the  sense  in  which  these  terms  are  properly 
to  be  understood.  For  the  accommodation  of  John  Denn,  they 
authorized  him  (if  he  thought  proper  so  to  do),  to  stop  up  a  nav<> 

1.  ^ordiMr  T.  Ntw^urgk,  supra.    2.  Ware  ▼.  Hylton,  1  Pet.  Con.  09;  S.  C,  8  Dftll.  109 
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igable  creek,  upon  condition  that  he  cnt  a  canal  at  his  own  ex«- 
pense  and  upon  his  own  property,  as  a  highway  for  the  public,, 
in  lieu  of  the  creek.  By  the  terms  of  the  act,  therefore,  I  thinks 
the  legislature  has  manifested  a  clear  intent  to  provide  against 
any  interference  with  private  property.  It  merely  agreed  to  give 
up  its  right  of 'passage  upon  the  creek  (or,  in  other  words,  it» 
public  property  there),  for  another  right  of  passage  equally  or 
more  valuable,  to  be  provided  by  John  Denn.  The  damagea 
which  have  accrued' to  the  meadow  owners,  have  not  arisen  from 
cutting  the  canal,  which  in  one  sense,  was  for  the  benefit  of  the 
public,  but  by  the  stoppage  of  the  creek,  which  was  for  the  in* 
dividual  benefit,  or  private  emolument  of  John  Denn. 

The  case  therefore,  is  not  within  the  principle  laid  down  in  4 
T.  R.  796,  and  SvUon  v.  Clarice,  6  Taunt.  29,  41,  where  it  was 
held  that  public  oflEicers  acting  under  the  authorify  of  an  act  of 
parliament,  in  repairing  public  streets,  were  not  answerable  for 
damages,  unless  they  were  guilfy  of  an  excess  of  jurisdiction; 
that  the  maxim  applied, ' '  aalus  populi,  suprema  est  lex"  and  that 
if  no  satisfaction  were  given  by  the  act  of  parliament,  the  i)arty 
was  without  remedy.  It  is  not  therefore  necessary  to  inquire 
whether  or  not  these  cases  conflict  in  principle  with  tiiose  already 
cited.  Gibbs,  C.  J.,  in  SuUon  v.  Clarke,  carefully  distinguishes 
the  case  of  a  public  officer,  who  is  bound  to  execute  a  duty 
imposed  on  him  by  statute,  from  that  of  a  mere  volunteer, 
who  acts  not  for  public  purposes,  but  private  emolimient.  I 
think  it  can  hardly  be  pretended,  that  John  Denn  stopped  Salem 
creek  for  public  purposes  under  any  obligatory  directions  of  the 
statute.  So  far  from  this,  it  is  evident  on  the  face  of  the  act, 
that  it  was  done  voluntarily,  and  for  his  own  accommodation. 
The  most  that  can  be  said  for  him  is,  that  by  cutting  the  canal^ 
he  paid  a  consideration  to  the  public,  for  the  privilege  of  do* 
ing  so. 

The  powers  given  by  the  act  to  John  Denn,  are  such  only  as- 
he  would  have  had,  if  the  creek  in  question  had  been  his  own. 
He  can  build  his  bridge  over  it,  or  dam  it  up,  at  his  pleasure, 
and  his  bridge  or  dam  can  not  be  complained  of  by  the  public,, 
as  a  nuisance;  but  if  in  exercising  his  rights,  he  damnifies  the 
property  of  his  neighbors,  he  is  liable,  like  every  other  citizen, 
to  respond  in  damages  to  the  amount  of  the  injury. 

Judgment  must  be  entered  for  the  plaintiff  on  demurrer,  with 
costs. 

Nevius,  J.  The  declaration  in  this  case  sets  forth  that  the- 
plaintiff  was  seised  in  fee  on  the  first  day  of  July,  1835,  of  sev* 
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<enil  tracts  of  meadow  land,  containing  together  one  hundred 
and  thirty  acres  more  or  less,  situate  in  the  township  of  Lower 
Penns  Neck  in  the  county  of  Salem,  adjoining  an  ancient 
stream  of  water  called  Salem  creek,  the  water  of  which  from 
time  immemorial  has  and  still  ought  to  run  in  its  ancient  and 
usual  channel  along  said  lands  without  obstruction.  That  the 
defendants,  meaning  to  injure  the  plaintiff  in  the  enjoyment  of 
Ids  said  lands,  and  to  deprive  him  of  the  profits  arising  there- 
from, on  the  day  aforesaid,  did  raise  and  build  anew,  a  dam 
across  said  creek,  without  the  plaintiff's  license,  and  below  his 
said  lands,  and  have  continued  the  same,  and  so  obstructed, 
lieightened,  and  impeded  the  flow  of  said  stream,  that  after- 
wards, on  the  day  aforesaid,  and  on  divers  other  days  between 
that  day  and  the  eighteenth  of  June,  1836,  the  waters  of  sai<? 
•creek  did  not  run  off  or  subside  low  enough  to  let  the  rain-water 
and  other  water  run  off  said  lands,  out  of  the  sluices  and 
water  works  of  said  lands,  as  formerly,  before  the  said  dam 
was  erected;  but  by  reason  of  said  dam,  the  flow  of  the  water 
in  said  creek  prevented  the  water  in  the  ditches  and  drains 
^n  said  lands  from  running  off  and  draining  the  same  as  bef ore, 
and  that  by  means  of  said  dam  the  said  lands  have  been  and  are 
overflowed,  and  the  herbage  and  grass  thereon  drowned  and  de- 
stroyed, and  rushes  and  worthless  grasses,  and  noxious  weeds^ 
by  reason  thereof,  have  grown  up  and  spread  over  the  said  lands, 
sud  the  same  rendered  useless  and  unproductive,  and  impassable 
for  men  and  cattle  and  teams,  and  the  ditches  and  drains  filled 
up  and  rendered  useless,  by  means  of  which  the  plaintiff  is  in- 
jured and  aggrieved,  and  sustained  loss,  in  his  said  lands,  and 
is  deprived  of  the  benefit  and  advantage  he  was  accustomed  to 
liave  from  them,  before  the  erection  of  said  dam,  and  has  sus« 
iained  damages  to  the  amount  of  five  thousand  dollars. 

To  this  declaration,  the  substance  of  which  is  above  stated, 
ihe  defendants  have  pleaded: 

1.  The  general  issue. 

2.  That  by  an  act  of  the  legislature  of  New  Jersey,  passed  the 
.sixth  day  of  November,  1818,  entitled  ''  an  act  to  authorize 
John  Denn  of  the  county  of  Salem  to  shorten  the  navigation  of 
Salem  creek,  by  cutting  a  canal,"  it  was  enacted  (setting  forth 
'the  act  in  full)  in  substance  as  follows,  viz. :  That  John  Denn 
be  and  hereby  is  authorized  to  cut  a  canal  to  shorten  the  navi- 

-gation  of  Salem  creek,  describing  the  course  of  such  canal  to 
be  on  the  line  between  John  Denn's  land  and  the  land  of  David 
T7are. 
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2.  That  it  shall  be  wholly  upon  the  land  of  John  Denn,  and 
twenfy-two  feet  in  width  at  the  top,  and  of  sufficient  width  at  the^ 
bottom,  and  sufficient  depth  of  water  throughout,  for  the  free^ 
passage  of  all  vessels  navigating  the  said  Salem  creek;  and  shall 
be  a  public  highway  and  kept  open  of  the  depth  and  width 
foresaid,  at  the  sole  expense  of  John  Denn,  his  heirs  and  assigns- 
forever,  and  he  and  his  heirs  are  bound  accordingly. 

3.  When  the  canal  is  opened  and  completed,  and  John  Denn 
has  obtained  a  certificate  of  the  chosen  freeholders,  or  & 
majority  of  them  of  the  townships  of  Mannington  and  Lower 
Penns  Neck,  that  the  same  is  completed  and  sufficient  for  the 
purposes  aforesaid,  it  should  be  lawfid  for  the  said  John  Denn,. 
his  heirs  and  assigns,  to  build  a  bridge  over  Salem  creek  oppo- 
site his  own  mansion-house,  for  the  accommodation  of  him, 
his  heirs  and  assigns;  provided  it  be  upon  his  own  lands,  and 
have  a  sufficient  draw  so  as  not  to  obstruct  the  navigation  of 
said  creek,  and  that  he,  his  heirs  and  assigns  shoidd  alwaya 
maintain  said  bridge  at  his  and  their  own  costs  and  charges. 

4.  That  any  person  obstructing  the  construction  of  said  canal^ 
or  injuring  its  banks,  or  the  bridge  or  draw,  should  forfeit  to 
the  said  John  Denn,  his  heirs  and  assigns  one  hundred  dollars. 

5.  That  when  the  canal  should  be  finished  and  made  naviga- 
ble and  shall  be  used  and  found  sufficient  for  the  space  of  three 
years  after  being  first  used,  it  shall  be  lawful  for  the  said  John 
Denn,  his  heirs  and  assigns  to  stop  the  said  creek  at  the  place 
where  the  said  bridge  shall  have  been  erected,  and  from  thai 
time,  their  liability  to  keep  up  said  bridge  and  draw  shall  cease. 

The  plea  then  proceeds  to  aver  that  John  Denn,  named  in  the 
said  act,  cut  the  said  canal  to  shorten  the  navigation  of  Salem 
creek,  and  that  the  same  was  constructed  in  the  place  and  manner 
directed  and  required  by  said  act,  and  has  at  all  times  since  been 
a  public  highway  and  kept  open  according  to  the  requirements 
of  said  act,  at  the  expense  of  him  the  said  John  Denn  and  his 
assigns.  And  that  having  completed  said  canal,  he  obtained 
the  required  certificate,  which  was  filed  according  to  law,  after 
which  he  erected  a  bridge  at  the  place,  and  of  the  description 
required  by  said  act,  and  for  the  purpose  named  in  said  act. 

And  it  further  avers  that  the  said  John  Denn  having  finished 
the  said  canal,  and  made  it  navigable  agreeably  to  said  act,  and 
the  same  having  been  used  and  found  sufficient  for  more  than 
three  years  after  having  been  first  used,  he,  the  said  John  Denn, 
erected  the  said  dam  and  stopped  the  creek  at  the  place  where 
said  bridge  had  been  erected.     And  it  further  avers  that  on  the 
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seventeenth  of  April,  1834,  L^aac  Johnson,  one  of  the  defend- 
ants, purchased  of  John  Denn,  all  his  right,  title,  property^ 
claim,  and  demand  in  and  unto  the  said  lands  on  each  side  of 
said  bridge,  and  in  and  unto  the  bridge,  dam,  stopping,  and 
privileges  as  granted  bj  the  said  act,  by  deed  of  conveyance 
(which  is  set  out  in  said  plea),  and  that  on  the  twenty-ninth  of 
January,  1835,  Isaac  Johnson  conveyed  the  one  moiefy  thereof  to 
William  Johnson,  the  other  defendant;  and  that  tiie  said  de- 
fendants being  the  assignees  of  the  said  John  Denn,  as  aforesaid, 
entered  upon  and  raised  and  new  erected  the  said  dam  as  law- 
fully they  might  do,  and  this  they  are  ready  to  verify,  etc. 

To  this  plea,  the  plaintiff  has  filed  a  genci*al  demurrer,  and 
insists  that  the  same  constitutes  no  legal  answer  or  defense  to 
the  cause  of  action  set  forth  in  his  declaration.  The  defendants 
by  this  plea  do  not  deny  the  injury  complained  of  by  the  plaint- 
iff, but  justify  their  own  acti  under  the  authority  of  the  legisla- 
ture, as  contained  in  the  act  of  1818,  and  insist  that  they  are 
not  responsible  for  such  injury.  -  The  demurrer  admits  the  truth 
of  the  matters  alleged  by  the  plea,  and  denies  that  they  consti- 
tute a  justification  or  defense  of  the  acts  complained  of. 

The  character  of  this  act  of  the  legislature  by  which  John 
Denn  was  authorized  to  construct  this  canal,  becomes  the  first 
subject  of  inquiry.  Is  it  a  public  act  and  designed  exclusively 
to  promote  the  interest,  and  convenience,  and  welfare  of  the 
public,  and  was  this  authority  vested  in  John  Denn  as  an  agent 
on  the  part  of  New  Jersey,  to  carry  into  effect  an  object  of 
public  interest  or  importance?  Or  is  it  to  be  considered  as  a 
mere  private  act,  designed  to  secure  or  advance,  or  protect  the 
private  interest  of  John  Denn,  his  heirs  or  assigns;  or  is  it  to 
be  esteemed  as  an  act  designed  for  private  purposes,  whilst  at 
the  same  time  it  might  incidentally  promote  the  public  interest? 
A.  correct  answer  to  these  questions,  may  and  will  have  an  im- 
portant bearing  upon  the  decision  of  the  case.  If  the  statute  is 
wholly  of  a  public  character,  and  designed  exclusively  for  the 
public  welfare,  and  John  Denn  is  to  be  esteemed  as  the  agent  of 
the  government,  employed  imder  this  act  to  effect  in  the  name 
and  for  the  use  of  the  state,  a  public  improvement  wholly  dis- 
tinct from  any  private  interest,  I  can  not  doubt  but  that  the  plea 
is  a  complete  answer  to  the  complaint  in  the  declaration.  Where 
the  state  authorizes  an  act  to  be  done  exclusively  for  the  public 
interest,  and  appoints  an  agent  to  execute  that  act,  and  such 
agent  shall  act  within  the  scope  of  his  authority,  he  can  not  be 
personally  responsible  to  individuals  for  the  consequences  of 
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•exeoutmg  his  commission.  Should  private  property  be  neces- 
sarily and  unavoidably  injured,  taken  away,  or  destroyed  by  the 
execution  of  such  trust,  without  any  compensation  provided  in 
the  act  itself,  the  remedy  can  only  be  by  contesting  the  consti- 
tutionaliiy  of  the  law,  or  appealing  to  the  justice  and  mag- 
nanimity of  the  legislature.  But  if  the  statute  has  provided  a 
mode  of  compensation  in  puch  case,  the  jpaxty  injured  must  re- 
port to  that,  and  can  not  pursue  his  common  law  remedy,  by 
resorting  to  a  suit  at  law.  In  support  of  these  general  positions, 
I  refer  to  the  case  of  Bogers  v.  Bradahaw,  20  Johns.  735,  decided 
upon  a  very  conclusive  argument  in  the  court  of  errors  of  New 
York.  And  also,  to  the  case  of  CdUcing  el  al.  v.  Baldwin,  re- 
ported in  4  Wend.  667,  and  the  case  of  Steele  v.  Prea.  etc. 
Western  Inland  Lock  Navigation  Company,  2  Johns.  283;  and 
■also  to  the  case  reported  in  4  Taunt.  44.' 

But  if  on  the  other  hand,  the  act  of  the  legislature  is  to  be 
-considered  of  a  private  character,  designed  to  confer  upon  John 
Denn  exclusive  privileges  •  for  his  own  private  and  individual 
interest  and  convenience,  and  if  the  act  itself  in  no  wise  violates 
any  constitutional  provision,  and  does  not  in  terms  provide 
compensation  for  private  property  that  may  be  taken,  injured, 
or  destroyed,  the  same  not  having  been  foreseen,  John  Denn 
or  his  assigns  must  execute  that  act  at  their  peril  and  must  re- 
spond for  "ill  consequencep  that  may  result  from  it  to  private 
property  See  Crittenden  y.  Wilson,  5  Cow.  166  [16  Am.  Dec. 
462].  Aud  why  should  it  not  be  so?  The  legislature  can  not 
take  prirate  property  for  public  purposes  without  compensation, 
much  less  can  they  take  it  for  private  purposes  or  take  the  piop- 
<erty  of  one  citizen  and  give  it  to  another.  I  refer  also  to  the  opin- 
ion of  Chancellor  Vroom,  rendered  in  a  case  between  the  same 
parties,  where  this  question  was  distinctly  raised,  and  under- 
went a  full  examination.  In  the  present  case,  if  the  design  of 
the  legislature  was  to  confer  upon  John  Denn,  his  heirs  and 
assigns,  a  personal  and  private  privilege,  for  his  own  exclusive 
use  and  interest,  he  can  protect  himself  by  virtue  of  such  act, 
only  against  any  public  complaint.  It  may  be  lawful  for  him 
and  his  assignees,  to  execute  this  act,  so  for  as  the  public  inter- 
ests, the  rights  of  navigation,  fishing,  etc..  are  concerned,  and 
he  may  plead,  and  successfully  plead  the  act,  to  any  indictment 
for  a  nuisance,  or  against  any  complaint  for  an  infringement  of 
a  public  right,  but  can  not  plead  it  as  a  justification  for  a  private 
injury,  which  may  result  from  the  execution  of  the  statute.     Or 

1.  Suitan  t.  Clarke, «  Taiut.  U. 
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again,  if  it  is  to  be  eeteemed  an  act  to  promote  the  interest  of 
John  Denn  whilst  the  execution  of  it  may  incidentaUy  advance 
the  public  interest,  I  apprehend  the  same  construction  is  to  be 
giren  to  it  as  in  the  latter  case.    And  the  defendants  are  to  be 
answerable  to  the  same  extent  for  any  consequences  resulting 
from  the  execution  of  the  act  as  if  it  was  wholly  a  private  act. 
Upon  examining  this  act  I  can  not  view  it  in  any  other  light 
than  a  private  act  and  intended  for  the  benefit  of  John  Denn. 
He  seeks  the  privilege  of  erecting  a  dam  across  a  navigable 
stream,  and  the  legislature  having  the  constitutional  right  to 
grant  such  privilege  (see  WxUson  et  al,  v.  The  Blackbird  Creek 
Marsh  Company,  2  Pet.  245),  do  grant  it  and  impose  upon  him 
certain  terms,  among  others  that  he  shaU  construct  a  canal  to 
answer  the  purposes  of  navigation.     It  is  to  be  of  sufficient 
depth  and  width  to  admit  the  passage  of  such  vessels  as  were 
used  to  navigate  this  creek.     It  was  to  be  constructed  upon  his 
own  land  and  at  his  own  expense,  and  forever  to  be  kept  in  re- 
pair at  his  own  cost,  to  be  fairly  tested  and  tried,  fyetore  the 
^rant  to  him  to  erect  a  dam,  should  become  complete  and  abso- 
lute.    Nor  was  it  made  incumbent  on  him  to  construct  this  canal. 
After  the  passage  of  the  act  it  was  entirely  optional  with  him 
whether  he  would  construct  it  or  not.     It  was  not  made  obliga- 
tory except  he  availed  himself  of  the  benefit  of  the  grant,  by 
ihe  erection  of  the  dam.     In  all  these  particulars,  the  act  bears 
no  resemblance  to  a  public  act.     It  would  seem  to  have  been  in- 
duced by  the  application  of  John  Denn  himself,  and  in  its  pas- 
sage, the  legislature  seem  only  to  have  been  careful  to  protect 
the  public  interests.     The  construction  of  this  canal  was  a  per- 
mission and  not  a  direction  or  obligation  imposed  upon  the 
grantee;  it  was  an  authority  to  do  it,  not  a  requirement.    Nor 
does  the  language  used  in  the  title  and  in  the  first  section  of  the 
.act  ''  to  shorten  the  navigation  of  Salem  creek"  at  all  change 
its  character.    It  was  essentially  and  to  all  intents  and  purposes 
^  private  act  and  designed  for  the  benefit  of  John  Denn,  and 
only  induced  by  the  consideration  that  it  might  not  be  injurious 
to  public  interest,  but  that  the  public  interest  might  thereby  be 
incidentally  promoted. 

Does  this  act,  then,  confer  upon  John  Denn  and  his  assigns, 
the  right  to  take,  injure,  or  destroy  private  property  without 
compensation  to  the  owners?  If  it  does,  it  is  unconstitutional 
and  void,  and  in  violation  of  natural  justice,  and  therefore 
would  not  be  a  defense  to  the  plaintifTs  claim.  If  it  does  not 
-confer  such  right,  it  constitutes  no  justification,  and  the  plea 
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can  not  therefore  be  sustained.  The  legislature  are  to  be  con- 
sidered as  conferring  nothing  but  what  they  had  a  constitutional 
right  to  grant.  They  could  not  grant  to  him  the  right  to  over- 
flow the  land  of  the  plaintiff,  or  in  any  other  way  to  injure  or 
destroy  it  without  compensation,  and  if  no  such  compensation 
is  provided  for,  the  plaintiff  has  a  right  to  seek  his  remedy 
through  courts  of  justice  by  suit.  It  is  no  answer  to  say  that 
the  party  injured  must  or  may  resort  to  the  justice  of  the  legis- 
lature. If  such  be  his  only  remedy,  it  is  of  too  vague,  indeiSnite^ 
alid  uncertain  a  character  to  be  recognized  by  courts.  The  con- 
stitution and  laws  of  this  state  can  never  leave  the  citizen  such 
remedy  only,  for  a  clear  infringement  of  his  private  rights.  Kor 
is  it  an  available  argument  to  say  that  if  the  defendants,  as  the 
assignees  of  John  Denn,  are  to  respond  to  the  plaintiff  in  this 
action  for  the  injury  to  his  property  by  reason  of  an  act  author- 
ized by  law,  the  consequences  to  them  may  be  ruinous,  and  the 
work  contemplated  by  the  act,  absolutely  prevented.  Suppose 
it  to  be  so,  may  it  not  be  answered  that  in  accepting  the  grant, 
they  acted  voluntarily,  and  should  have  foreseen  and  provided 
against  the  consequences,  and  would  it  not  be  equally  if  not  more 
unjust  and  oppressive  upon  the  plaintiff,  to  ruin  and  destroy  his 
property,  without  the  slightest  compensation  or  recompense? 

I  am  of  opinion,  that  the  plea  is  no  justification  to  the  act 
complained  of ,  and  that  the  demurrer,  therefore,  be  sustained. 

HoBMifLowEB,  0.  J.,  concurred  in  sustaining  the  demurrer. 
He  had  not  time  to  prepare  a  written  opinion.  Fobd,  J. ,  read  an 
opinion  sustaining  the  demurrer.  Wbtte,  J.,  was  not  present  at 
the  argument,  and  gave  no  opinion. 

Judgment  for  plaintiff,  on  the  demurrer,  with  costs. 


Compensation  for  Damaobs  occasiooed  by  an  act  anthoriaed  by  privafta 
aUtate:  See  (JaUoimg  ▼.  Baldwin,  21  Am.  Deo.  16S. 
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CASES 

IX  THE 

COURT  OF  CHANCERY 

OF 

NEW  JERSEY. 


Garwood  v.  Eldridob. 

[1  OBKEV't  GBA>0BXT»  14S.] 

loNORAVOB  OP  Law  no  Ground  op  Relief  in  Eqititt.— Where  a  perty  par- 
chases  land  subject  to  two  mortgages,  and  after  paying  them  cancels  them 
on  the  record,  and  in  consequence  the  land  is  sold  under  the  lien  of  a 
judgment  subsequent  to  the  mortgages  but  prior  to  the  deed,  of  which  he 
was  ignorant,  he  will  not  be  relieved  in  equity  on  the  ground  that  he  was 
ignorant  of  the  legal  effect  of  the  cancellation. 

Vesioee  op  Land,  Satisftino  Mobtgaoe  thereon  and  canceling  it,  will  not 
be  substituted  to  the  place  of  mortgagee,  where  through  his  gross  neglect 
he  has  failed  to  discover  the  existence  of  a  prior  incumbrance  on  the  land, 
under  which  it  is  sold. 

Cancellation  of  Record  mthen  the  Mortgage  has  been  Redeemed,  paid, 
and  discharged,  is  an  absolute  bar  and  discharge  of  the  same  in  the  ab«^ 
sence  of  fraud,  accident,  or  mistake. 

Thb  opinion  states  the  case. 

Wall,  for  the  complainant. 

ESnaey  and  H.  W.  Oreen,  contra. 

Pknuhcoton,  Chancellor.  A  short  statement  of  facts  will  pre- 
sent eyerything  in  this  case  necessaij  for  its  decision.  Josiah 
Smith,  being  the  owner  in  fee  of  a  lot  of  land  of  between  nine 
and  ten  acres,  in  the  county  of  Burlington,  executed  with  hia 
wife  a  mortgage  on  the  same  on  the  twenty-sixth  of  February, 
1810,  to  the  executors  of  John  Smith,  to  secure  a  bond  for  three 
hundred  and  seTeniy  dollars.  Sarah  Jones  was  also  a  party  to 
this  mortgage,  and  there  was  embraced  in  it  a  lot  belonging  to 
her.  This  bond  and  mortgage  was  assigned  finally  to  Zebedee 
Wills  and  Isaac  Haines.    On  the  tweniy-ninth  of  April,  1815, 
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Joaah  Smith  and  his  wife  made  a  second  mortgage  on  Che  same 
premises  to  Aaron  Engle,  to  secure  a  bond  for  seven  hundred  and 
fifty  dollars.  These  mortgages  were  both  placed  on  record  in 
the  county  of  Burlington,  shortly  after  their  execution.  On  the 
-sixth  of  Januaiy,  1824,  the  mortgaged  premises  were  conveyed 
%yj  Josiah  Smith  and  wife,  the  above-stated  mortgagors,  to  the 
"Complainant,  for  the  consideration  of  five  hundred  dollars.  This 
money  was  applied  to  the  payment  of  the  two  mortgages  on  the 
property,  on  which  there  was  then  due  about  five  hundred  dol- 
lars; upon  which,  by  the  consent  of  all  parties,  they  were  dis- 
<!harged  and  canceled  of  record. 

William  Eldridge  obtained  a  judgment  against  Josiah  Smith 
in  the  inferior  court  of  common  pleas  of  the  county  of  Burling- 
ton, on  the  thirtieth  of  May,  1822,  and  issued  execution  thereon 
to  the  sherifT  of  that  county,  returnable  to  the  term  of  August 
thereafter.  This  judgment,  although  long  subsequent  to  the 
date  of  the  canceled  mortgages,  was  prior  to  the  complainant's 
deed,  and  therefore  at  law  boimd  the  property  free  and  clear  of 
incumbrances.  By  virtue  of  this  execution  the  sheriff,  shortly 
lifter  the  complainant's  purchase,  and  on  the  nineteenth  of  April, 
1824,  sold  and  conveyed  the  aforesaid  premises  to  William  Eld- 
ridge, the  plaintiff  in  the  execution,  for  three  hundred  and  thirty 
4lollars.  From  the  evidence  of  John  Crispen,  the  only  witness 
examined  on  this  subject,  it  would  seem  that  the  price  paid  by 
the  complainant  was  a  full  and  fair  consideration  for  the  prem- 
ises; and  from  Eldridge's  lying  still  with  his  execution,  from 
August,  1822,  until  after  the  complainant  had  dischaiged  the 
,  mortgages,  as  well  as  from  the  price  paid  by  him  at  the  sheriff's 
sale,  it  is  to  be  presumed  that  the  property  would  have  brought 
nothing  beyond  the  incumbrances.  Under  these  circumstances, 
(the  complainant  asks  the  interference  of  this  court.  At  law,  it 
is  quite  certain,  he  is  without  remedy;'for  although  he  may  have 
been,  as  he  alleges,  without  actual  notice  of  the  Eldridge  judg* 
ment  at  the  time  he  purchased,  yet  he  had  constructive  notice 
by  the  record,  and  unless  the  power  of  this  court  is  sufficient  to 
grant  relief,  the  complainant  will  have  lost  the  five  hundred  dol- 
lars with  which  he  paid  off  the  mortgages,  and  Eldridge  will 
have  received  on  his  purchase  the  exclusive  benefit  thereof. 
There  is  then,  to  my  mind,  a  natural  justice  in  the  complainant's 
case,  to  which  I  should  be  disposed  to  extend  relief,  if  I  could 
do  so  without  disturbing  well-established  principles. 

The  first  ground  upon  which  this  relief  is  asked,  is,  that  the 
4X>mplainant  canceled  these  mortgages  unwittingly,  and  with* 
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oat  a  knowledge  of  the  l^;al  effect  of  that  act.  It  is  not  from 
any  mistake  or  want  of  knowledge  of  facts,  but  of  the  law;  for 
as  to  the  existence  of  the  judgment^  he  had,  or  might  have  had 
fall  knowledge,  by  using  the  ordinary  and  proper  precaution  of 
examining  the  public  records.  '^IgnorarUia  legia  neminem  ex- 
cusal,"  is  the  general  rule,  as  well  in  equity  as  at  law.  This  rale- 
is  not  without  its  exceptions,  and  it  would  seem  those  excep- 
tions are  not  by  any  means  well  settled.  The  American  ca8e» 
have  been  strenuous  in  supporting  the  general  rule,  from  the^ 
great  danger  of  opening  a  doqr  for  so  common  a  pretense.  li 
has  been  decided,  that  a  court  of  equity  could  not  relieye  ant 
obligee,  when  he  released  one  joint  obligor,  supposing  the  other 
to  be  bound.  In  the  case  of  Lyon  and  another  y.  Bichmond  et 
aL,  2  Johns.  Ch.  60,  the  chancellor  says:  "The  courts  do 
not  undertake  to  relieve  parties  from  their  acts  and  deeds  fairly 
done  on  a  full  knowledge  of  facts,  though  under  a  mistake  of 
the  law.  Every  man  is  to  be  charged  at  his  peril  with  a  knowl- 
edge of  the  law.  There  is  no  other  principle  which  is  safe  and 
practicable  in  the  common  intercourse  of  mankind."  The  Fame- 
principle  is  afterwards  recognized  in  the  case  of  Storrs  v.  Barker, 
6  Johns.  Gh.  170  [10  Am.  Dec.  316].  Many  of  the  cases  in 
which  exceptions  to  this  general  rule  have  been  allowed,  are 
those  in  which  a  mistake  in  the  facts,  as  well  as  the  law,  haa 
taken  place,  or  some  suppression  of  the  truth,  fraud,  or  con- 
trivance in  the  party.  In  such  cases,  there  can  be  no  doubt^ 
it  is  the  pectdiar  province  of  this  court  to  interpose.  This  whole- 
subject,  with  a  reference  to  the  cases,  will  be  found  ably  and 
folly  discussed  in  1  Story's  Eq.  121;  in  which  it  wiU  be  founds 
that  able  judge  is  tenacious  of  adhering  to  the  general  principle. 
In  the  present  case,  I  can  not  bring  myself  to  believe  that  the- 
complainant  acted  under  any  misapprehension  of  the  law.  He 
had  purchased  the  property;  and  his  plain  course,  believing  a» 
he  alleges  he  did,  that  the  property  had  no  other  liens  upon  it 
than  the  two  mortgages,  was  to  take  them  up  and  cancel  them» 
There  is  no  fraud  proved  on  the  part  of  Eldridge,  the  judgment 
creditor.  He  was  not  bound  to  give  any  more  information  of 
the  existence  of  his  judgment,  than  the  records  of  the  court 
furnish.  It  was  the  result  of  carelessness  and  neglect  in  the 
party  not  to  have  examined  at  the  proper  office  for  liens  on  the 
property.  It  is  asking  too  much  of  the  credulity  of  the  court, 
to  believe  that  a  man  competent  to  the  transaction  of  business, 
and  buying  property,  should  not  understand  the  law  upon  tear- 
ing off  the  seals  and  canceling  mortgages  of  record.    It  is  fai 
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more  natural  to  suppose  that  the  complainant,  belieying  these 
the  only  incumbrances,  intended  to  relieve  his  property  from 
them  by  their  discharge  and  cancellation.  Upon  this  ground, 
therefore,  I  must  deny  the  complainant  the  relief  here  sought. 

The  remaining  ground  taken  by  the  complainant  is,  that  he 
should  be  placed  in  the  situation  of  the  mortgagee;  in  other 
words,  that  new  life  and  action  should  be  given  to  those  instru- 
ments, so  that  they  may  stand  now  in  the  complainant's  hands 
as  subsisting  liens  on  the  property.  There  are  cases,  undoubt- 
edly, in  which  courts  of  equity  have,  after  the  discharge  of  a 
bond  and  mortgage,  substituted  the  person  who  took  them  up 
in  the  place  of  the  mortgagee,  and  kept  them  alive.  This  was 
expressly  recognized  in  tiie  case  of  Ex  parte  Cosier,  2  Johns.  Ch. 
503.  These  cases  are  where  the  bond  and  mortgage  are  dis- 
charged by  a  third  person,  and  not  where  they  are  taken  up  by 
the  obligor  himself.  In  fact,  in  the  case  just  cited,  the  chan- 
cellor declined  making  any  order  for  assigning  the  bond  and 
zxx)rtgage,  because  it  had  been  paid  off  by  the  obligor  himself. 
In  the  present  case  the  bonds  and  mortgages  can  hardly  be  said 
to  have  been  taken  up  by  a  stranger — ^they  were  virtually  taken 
up  by  Smith  himself.  This  was  done  with  the  purchase  money 
for  which  he  sold  the  land,  and  that  money  extinguished  the 
incumbrahces.  Smith's  deed  covenants  against  all  incum- 
brances, and  obliged  him,  therefore,  to  have  them  discharged. 
In  such  cases,  the  courts  have  refused  to  interfere:  Ibulmin  v. 
Steere,  3  Meriv.  221;  Parry  v.  Wrighi  ei  al.,^  1  Oond.  Ch.  188. 
The  complainant  purchased  the  prpperty,  subject  of  course  to  aU 
incumbrances;  and  if  by  lus  own  neglect,  in  examining  the  pub- 
lic records,  he  has  found  himself  embarrassed  by  this  judgment, 
it  is  his  own  fault.  Was  it  his  intention  to  cancel  the  mort- 
gages ?  I  have  no  doubt  it  was.  He  meant  to  extinguish  the 
incumbrances;  and  shoidd  they  now  be  reinstated,  it  would  be 
against  the  express  intention  of  the  parties.  What  right  has 
this  court  to  bring  to  life  obligations  which  Smith  himself,  the 
obligor,  has  taken  up  and  caused,  by  the  understanding  of  all 
parties,  to  be  canceled  on  the  public  records  ?  The  complainant 
purchased  only  the  equity  of  redemption  of  Smith  in  these  lands, 
and  he  was  as  much  bound  to  see  that  the  judgment  was  removed 
as  the  mortgages.  There  is  nothing  in  the  case  looking  like 
fraud  or  improper  concealment  of  Uie  Eldridge  judgment,  or 
mistake  in  canceling  the  papers,  but  a  mere  neglect  of  com- 
plainant in  not  examining  the  records.     To  interfere  in  such  a 
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<a^ae,  and  put  the  complainant  in  the  place  of  the  mortgagees, 
would  introduce,  in  mj  opinion,  a  dangerous  precedent,  and 
encourage  parties  in  the  grossest  negligence.  Should  this  course 
be  taken,  what  shall  be  done  with  the  purchase  by  Eldridge? 
By  reason  of  the  property  being  freed  from  all  incumbrances,  he 
paid  three  himdred  and  thirty  dollars  for  his  purchase.  Is  he 
to  lose  this  money?  Suppose  another  had  purchased,  could  he 
be  affected  by  it  ?  And  if  not,  can  the  plaintiff  in  the  execution, 
standing  as  the  purchaser,  be  any  otherwise  affected? 

It  must  be  borne  in  mind,  too,  that  the  complainant  not  only 
neglected  to  have  an  assignment  of  these  bonds  and  mortgages 
made  to  him,  and  had  the  seals  torn  off  as  eridence  of  their  be- 
ing discharged,  but  caused  them  to  be  canceled  on  the  public 
records.  Our  statute  (Rev.  L.  464)  declares  such  cancellation 
of  record,  when  the  mortgage  has  been  redeemed,  paid,  and  dis- 
charged, to  be  an  absolute  bar  and  discharge  of  the  same.  I  am 
aware  that  this  statute  has  been  held  repeatedly  not  to  apply  to 
a  case  where  such  cancellation  may  have  taken  place  through 
fraud,  accident,  or  mistake.  In  the  present  case,  the  cancella- 
tion was  made  without  either  fraud,  accident,  or  mistake,  but 
with  the  consent  and  tmderstanding  of  all  the  parties.  After  the 
best  reflection  on  this  part  of  the  case,  and  from  looking  into  the 
authorities,  I  am  constrained  to  think  it  would  be  an  improper 
exercise  of  the  jurisdiction  of  the  court,  to  grant  the  relief  asked. 

The  remaining  point  in  the  case  relates  to  the  Eldridge  judg- 
ment. The  complainant  alleges  that  it  has  been  paid  off.  There 
is  some  cTidence  to  that  effect.  It  seems  to  have  been  given  as 
an  indemnity,  and  I  am  willing  to  have  this  subject  more  fully 
inquired  into.  I  shaU,  therefore,  direct  a  reference  to  a  master 
to  ascertain  and  report  whether  the  Eldridge  judgment  has  been 
paid,  when,  and  under  what  circumstances.  The  question  of 
costs,  and  all  other  matters,  are  reserved. 

Order  accordingly. 

Reukf  AOAI98T  THE  Satisfaotion  OP  A  MoBTOAOB  WAS  given  in  Bu$$ea 
T.  Mixer,  42  CaL  475.  Rasaell  and  one  MiUer  agreed  that  the  fonner  should 
fmrchase  of  the  Utter  a  certain  mortgage  m^de  by  Mixer.  "Rasaell  and 
Miller  proceeded  together  to  the  recorder's  office;  when  they  arrived  there, 
Miller,  at  the  suggestion  of  Russell,  entered  satisfaction  of  the  mortgage 
upon  the  record,  both  he  and  Russell  supposing  that  the  prerious  agree* 
oient  to  assign  it  would  be  effectuated  thereby,  and  both  being  surprised 
when  they  afterwards  learned  that  they  had  thereby  wholly  discharged  the 
Hen  of  the  mortgage,  instead  of  keeping  it  on  foot  in  the  hands  of  Russell,  as 
they  intended  to  do."  Russell  sued  to  vacate  the  satisfaction  and  foreclose 
the  mortgage.    It  would  seem  that  his  difficulty  arose  solely  from  his  mis- 
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taking  or  being  ignonnt  of  the  legal  effect  of  the  satis&ctioii  of  a  mortgage, 
and  assuming  that  a  satisfaction  would,  in  law,  operate  as  a  transfer.  His^ 
right  to  relief  was  denied  on  the  ground  that  he  was  not  entitled  to  relief 
founded  on  his  ignorance  or  mistake  of  law.  But  a  majority  of  the  court  held 
that  "there  is  no  ^preciaUe  distinotion  between  this  case,  and  that  where 
a  scrivener,  through  ignorance  or  inattention,  fails  to  select  or  prepare  such 
an  instrument  as  effectuates  the  previous  agreement  of  parties,  and  relief  i» 
always  decreed  in  that  .-08016. " 

loNORANCB  OR  MiSTAKS  OF  Law,  Rklodt  aoadtst  IN  Equitt:  See  WUUanu^ 
V.  Hodgson,  3  Am.  Dec.  503;  Warder  v.  Tuchery  6  Id.  62;  Drew  v.  Clarke^ 
Id.  G98;  Fitilier  v.  JbToy,  Id.  026;  McKean  v.  Reed,  12  Id.  318;  Lowndes  v. 
Chisholm,  16  Id.  667;  Lawrence  t.  Beaubien,  23  Id.  155;  Underwood  v.  Brock- 
man,  29  Id.  407;  Storrs  v.  Barker,  10  Id.  316,  and  note,  in  which  the  subject- 
of  ignorance  of  law,  as  a  ground  of  equitable  relief,  is  discussed  at  length. 

Discharge  of  Mortoaob,  what  Amounts  to:  See  MeEwen  v.  WeJJU,  ) 
Am.  Dec.  39;  CoUins  t.  Torry,  5  Id.  273;  Jackson  v.  Wood,  7  Id.  315;  Dun- 
liam  V.  Dey,  8  Id.  282;  Brinckerhoff  v.  Lansing,  8  Id.  538;  Jackson  v.  Stack- 
house,  13  Id.  514;  Johnston  v.  Gray,  16  Id.  577;  Breckenridge  v.  Ormtby,  1^ 
Id.  71.  The  principal  case  is  cited  to  the  effect  that  the  cancellation  of  a> 
mortgage  and  a  discharge  of  reoord,  unless  effected  through  accident,  mis- 
take, or  fraud,  is  an  absolute  bar  and  a  discharge  of  the  mortgage,  in  Ouy  v.. 
Du  Uprey,  16  GaL  199,  and  BtnOey  v.  WhUbemore,  3  C.  K  Qreen,  374. 


Seaman  v.  Rigging 

[1  OasBH's  Obahosbt,  214.] 

To  JuwnwY  Imtxrfkrbnob  by  this  Ck)nRT  in  Sheriff's  SkLta,  there  most 
be  a  foundation  of  fraud,  accident,  or  mistake  laid,  by  which  the  rights^ 
of  the  parties  have  been  affected. 

Mistake  in  Naming  Plage  of  Sale,  by  complainant's  solicitor,  and  ai^ 
accident  happening  to  an  agent  of  a  party  wishing  to  bid,  by  which  he- 
misses  the  road,  form  sufficient  ground  for  the  interferenoe  of  this  court,, 
when  the  property  is  sold  for  less  than  its  value  in  consequenoe. 

Discretion  Exercised,  bt  Sheriff  in  Conductino  Sales,  must  be  a  l^ga) 
one,  and  this  court  will  not  permit  such  an  exercise  of  it  as  shall  work 
injustice  and  wrong. 

Petition  to  avoid  afieriff's  sale.     The  opinion  states  the  case. 

A.  Whitehead  and  Vanarsdale,  for  the  petitioner. 

Williamson  and  Speer,  contra, 

Penninoton,  Chancellor.  This  is  an  application  by  John  Moir,. 
a  defendant,  to  set  aside  a  sale  made  under  the  execution  issued 
in  this  cause,  on  the  eighteenth  of  Februaiy  last,  by  the  sheriff" 
of  the  counfy  of  Middlesex.  By  the  execution,  the  sheriff  was. 
directed  to  sell  the  mortgaged  premises,  and  to  satisfy  out  of  the* 
proceeds,  first,  four  thousand  three  hundred  and  fifty  dollars- 
due  the  complainant  on  his  mortgage,  with  interest  and  costs; 
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and  second,  to  satisfy  John  Moir,  a  defendant,  three  thousand 
and  forty-five  dollars  and  forty-five  cents,  the  amount  of  & 
second  mortgage,  with  interest  and  costs.  The  property  was. 
owned  by  William  Biggins,  the  other  defendant,  and  the  amount 
of  these  two  mortgages  was  to  be  raised  by  the  sale.  It  is  ad* 
mitted  by  all  tbe  witnesses,  by  Mr.  Travers,  by  the  sheriff,  and 
by  the  solicitors  for  both  parties,  that  the  property  is  worth  th& 
amount  to  be  raised  by  the  exQCution,  as  well  that  due  to  Mr. 
Moir  as  that  due  the  complainant.  The  sale  was  first  advertised 
for  the  fourth  of  February,  at  South  Amboy,  and  was  then  ad- 
journed to  Applegate's  tavern,  at  the  mouth  of  Cheesequakes- 
creek,  between  two  and  three  miles  south  of  South  Amboy. 
Mr.  Moir  constituted  his  solicitor  his  agent  to  attend  the  sale, 
and  authorized  him  to  bid  up  the  property  to  the  amount  due- 
the  complainant  and  himself.  On  the  first  day  fixed  for  the  sale» 
Mr.  Moir's  agent  did  not  attend,  having  the  promise  of  the  com- 
plainant's solicitor  that  no  sale  should  take  place  in  his  absence  ;^ 
and  though  a  sale  was  then  pressed,  it  was  postponed  by  the 
firmness  of  the  complainant's  solicitor,  who  had  given  his  word 
that  none  should  take  place  in  the  absence  of  Mr.  Whitehead^ 
the  agent  of  Mr.  Moir.  The  complainant's  solicitor,  after  tha 
first  day  of  sale,  wrote  Mr.  Whitehead  that  the  sale  was  ad- 
journed to  the  eighteenth  day  of  February,  at  one  o'clock,  at 
the  house  of  Mr.  Appleby,  about  a  mile  or  a  mile  and  a  half 
from  the  ferry  at  Souti  Amboy.  On  the  day  of  sale,  Mr.  White- 
head, being  under  the  impression,  from  inquiries  made,  that  the 
place  of  sale  was  between  South  Amboy  and  New  Brunswick, 
and  having  further  learned  that  the  steamboat  from  New  York 
to  South  Amboy  did  not  stop  at  Elizabeth  town  point,  took  the 
train  of  cars  that  pass  through  Newark  about  a  quarter  before 
ten  in  the  morning,  for  New  Brunswick,  and  from  thence  set 
out  in  a  private  conveyance  to  attend  the  sale.  After  pursuing 
his  journey  and  making  inquiries  on  the  road,  he  came  to  a 
tavern-house  belonging  to  a  Mr.  Appleby,  though  not  occupied 
by  him,  between  New  Brunswick  and  South  Amboy.  When  he 
arrived  there,  he  found  out  by  a  person  who  happened  to  have 
been  present  at  the  time  of  the  adjournment  of  the  sale,  that 
the  place  of  sale  was  at  William  Applegate's  tavern,  on  the  other 
side  of  South  Amboy,  and  that  he  had  gone  out  of  his  way  soma 
five  or  six  miles.  He  then  went  on  and  arrived  at  the  place  of 
sale  at  five  minutes  before  two  o'clock,  and  found  that  the  prop- 
erty had  been  sold  to  Mr.  John  Travers,  for  and  in  behalf  of 
William  Biggins,  the  defendant,  for  four  thousand  five  hundred 
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dollars,  a  sum  about  suffident  to  satisfy  the  complamanf  s  mort- 
gage, and  cutting  off  entirely  the  defendant,  John  Moir.  The 
sale  was  fixed  for  one  o'clock,  and  the  property  struck  oflF  with- 
out any  other  bidder  than  Mr.  Travers,  at  about  half  past  one. 
Under  this  state  of  facts,  John  Moir  applies  by  petition  to  set 
aside  this  sale,  offering  on  his  part  to  bid  upon  a  resale  the  full 
amount  due  him  and  the  complainant  also.  Biimet,  the  mort- 
gagor in  the  mortgage  of  Mr.  Moir,  is  stated  to  be  insolvent; 
and  unless  the  relief  here  asked  is  granted,  the  money  on  this 
second  mbrtgage  must  be  entirely  lost.  No  deed  has  yet  been 
executed  by  the  sheriff  to  the  purchaser. 

The  power  of  the  court  to  interfere  in  this  case  is  not  denied. 
It  has  been  frequently  done  in  the  state  of  New  York,  and  in 
this  court.  No  exercise  of  the  power  of  the  court  can  be  plainer, 
than  that  of  controlling  sales  by  public  officers  on  its  own  pro- 
<5ess:  Williamson  v.  Dale,  3  Johns.  Ch.  290;  Duncan  et  al.  V. 
Dodd  etal,,2  Paige,  99;  Hequa  v.  Rea  and  Wife,  Id.  339. 

In  this  court,  the  case  of  the  Ex'rs  of  Oouvemeur  Morris  v. 
Swartwoui  et  al.  was  cited  at  the  bar,  though  not  reported.  The 
cases  ref erred'to  on  the  argument  from  the  English  courts,  on  the 
subject  of  the  opening  of  biddings,  though  not  applicable  to  our 
method  of  making  sales,  show  a  very  strong  disposition  to  open 
sales  upon  the  single  ground  that  more  can  be  got  for  the  prop- 
erty. They  open  the  biddings  continually,  upon  an  offer  made 
to  bid  more  for  the  property,  without  any  allegation  of  surprise 
■or  fraud.  Holding  a  power  over  the  subject,  they  do  so  for  the 
interest  of  the  estate  alone.  These  cases  do  not  apply  to  sales 
made  with  us;  they  have  never  been  adopted  either  in  the  state 
of  New  York  or  in  this  state.  To  justify  the  interference  of  the 
<30urt,  there  must  be  a  foundation  laid— either  fraud  or  mistake, 
or  some  accident,  by  which  the  rights  of  parties  have  been  af- 
fected. In  the  present  case,  I  have  no  doubt  either  as  to  the 
power  of  the  court,  or  its  plain  duty,  to  interpose  and  set  aside 
this  sale.  The  bare  statement  of  the  facts  shows,  that  an  acci- 
dent on  the  part  of  the  agent  in  missing  the  road,  and  a  mistake 
wholly  unintentional  in  the  complainant's  solicitor  in  nAtm'ng 
the  house  at  which  the  sale  was  to  take  place,  have  occasioned 
the  whole  difficulty;  and  it  would  be  a  reproach  on  the  adminis- 
tration of  justice  if  no  remedy  could  be  afforded.  Had  Mr.  Moir, 
or  his  agent,  neglected  his  business,  there  might  have  been  some 
reason  against  interfering;  but  they  both  have  shown  dib'gence, 
and  certainly  did  intend  to  be  present  and  to  bid,  and  would 
have  done  so  but  for  the  accidental  occurrences  which  have  been 
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stated.  I  consider  the  misapprehension  tinder  which  the  agent 
labored,  and  honestly  so,  no  doubt,  as  to  the  situation  of  the 
place  where  the  sale  wa»to  take  place,  and  the  wrong  informa- 
tion given  him  by  the  complainant's  solicitor,  as  a  sufficient 
ground  for  interference.  Moir  was  not  a  mere  stranger,  who 
contemplated  attending  the  sale  as  a  purchc^ser,  but  a  party 
having  a  deep  interest,  and  manifesting  in  all  his  conduct  a  de- 
termination to  be  present,  and  to  bid  the  amount  due  him.  The 
property  was  worth  the  amount,  and  his  mortgagor  was  insol- 
vent; he  had  therefore  every  motive  for  such  a -course. 

But  it  is  said  that  it  is  dangerous  to  interfere  with  sheriffs' 
flales;  that  they  have  a  right,  as  public  officers,  to  exercise  a  dis- 
cretion as  to  sales,  and  the  manner  of  conducting  them;  and  that, 
if  the  court  will  set  aside  such  sales,  purchasers  will  not  attend. 
A  sheriff  is  a  public  officer,  and  as  such  has  a  certain  discretion, 
intrusted  to  him  by  law,  and  with  that  it  is  not  my  intention  or 
desire  to  interfere;  that  discretion  must,  however,  be  a  legal 
one,  and  the  court  will  not  permit  such  an  exercise  of  it  as  shall 
work  injustice  and  wrong.  Thus  far  my  opinion  is  formed  from 
reasons  wholly  independeiit  of  the  sheriff;  and  without  intend- 
ing now  to  charge  on  that  officer  in  this  case  a  designed  fraud, 
I  can  never  be  led  to  think  his  conduct  in  respect  to  this  execu- 
tion was  right.  It  may  have  been,  and  I  incline  to  think  it  was, 
more  the  result  of  indiscretion  than  design.  He  had  a  large  ex- 
ecution in  his  hands;  he  knew  that  the  sale,  made  as  it  was, 
would  cut  off  entirely  the  second  mortgage,  amounting  to  more 
than  three  thousand  dollars;  he  knew  that  it  was  the  intention 
of  the  person  holding  this  second  mortgage  to  be  represented  at 
the  sale;  and  he  knew  the  property  to  be  worth  the  amount  of 
both  the  mortgages.  Under  such  circumstances,  his  plain  duty 
was,  either  to  adjourn  the  sale,  or  to  have  waited  until  a  later 
hour.  In  the  absence  of  this  party,  to  strike  off  the  property  in 
half  an  hour,  when  he  had  until  five  o'clock,  more  than  three 
hours,  at  his  disposal,  was  imnecessary  and  unreasonable  haste. 

As  to  the  course  pursued  by  Mr.  Travers,  it  is  very  clear  his 
interest  and  that  of  Mr.  Biggins,  the  purchaser,  was  one  in  this 
transaction.  Mr.  Biggins  was  his  relative,  and  probably  has 
acted  thoughout  with  a  view  to  befriend  Mr.  Travers,  which  he 
had  a  perfect  right  to  do.  One  thing  is  certain;  Mr.  Travers 
meant  to  get  this  property  at  as  cheap  a  rate  as  possible,  and 
availed  himself  of  the  opportunity  which  he  considered  pre- 
sented itself  of  defeating  this  second  mortgage.  At  the  first  day 
fixed  for  the  sale,  after  learning  that  a  sale  for  the  amount  of 
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the  first  mortgage  would  defeat  the  second  entirelj,  he  still* 
pressed  the  sale  of  the  property,  which  must  then  have  taken 
place  but  for  the  commendable  course  j[>ursued  by  Mr.  William- 
son. He  may  have  excused  this  course  to  himself,  upon  the 
ground  that  considerable  improvements  had  been  put  on  this 
property  by  himself  and  Mr.  Biggins,  and  that  without  such  im» 
provements  the  property  would  not  have  been  worth  the  amount 
of  this  second  mortgage.  This  consideration,  it  can  not  be  pre- 
tended, should  enter  into  this  question.  Any  improTements 
thus  made  can  never  be  set  up  as  a  reason  for  defeating  a  bona 
Jlde  mortgage. 

The  place,  too,  for  the  sale,  was  fixed  by  Mr.  Travers — a  place 
every  way  imfit  for  such  a  sale,  and  only  to  be  excused  for  the^ 
reason  that  it  was  near  the  premises  to  be  sold. 

The  sale  made  by  the  sheriff  must  be  set  aside,  and  a  new  sale 
made,  upon  a  readvertisement  according  to  law.  Each  party  to 
pay  their  own  costs  on  this  application. 

Sale  set  aside. 


Discretion  of  Sheriff  in  Execution  Sales:  See  MeLeod  v.  Pearce^ 
11  Am.  Dec  742;  Keanv,  Newell,  14  Am.  Deo.  321;  MeDanaldv,  NeUwn,  Id. 
431»  and  note  457;  Chrltam  v.  Oale,  17  Id.  549;  Cain  v.  Maples,  26  Id.  184^ 
RttsidlT.  Richards,  Id.  532;  NesbiU  v.  Dallam,  28  Id.  236. 

Sheriffs'  Sales,  when  Set  aside:  See  Creaaon  v.  Stout,  8  Am.  Dec 
373;  Aiimworth  v.  Oreenlee,  9  Id.  615;  Stockton  v.  Owings,  12  Id.  392;  MilU 
v.  Rogers,  13  Id.  263;  PatUraon  v.  Corneal,  Id.  208;  Kean  v.  ITetoeJl,  14  Id. 
321;  Smith  v.  Oreenlee,  18  Id.  564;  Martin  v.  BUghi,  20  Id.  226;  Orcg  y. 
Jones,  22  Id.  545;  Farr  v.  Sims,  24  Id.  396;  Reed  v.  Carter,  26  Id.  422;  Me- 
Meelin  v.  Edmonds,  Id.  203;  Crary  v.  Sprague,  27  Id.  110;  NesbU  v.  Dallam, 
28  Id.  236;  SmUh  v.  TriU,  Id.  565;  Eastin  v.  Dugal,  29  Id.  461.  The  prin- 
cipal case  has  been  cited  to  the  effect  that  a  snpervision  of  sheriflb*  sales  is  of 
common  occurrence  with  courts  of  chancery,  in  MarlaU  v.  Warrkk,  3  C.  E. 
Green,  123,  and  Aldrich  v.  Wilcox,  10  R.  I.  414;  and  also  in  support  of  the 
position  that  there  is  no  doubt  of  a  court  of  chancery's  power  to  set  aside 
a  sheriff's  sale  where  there  is  gross  inadequacy  of  prioe,  or  the  party  whose 
interest  is  injured  is  prevented  from  attending,  by  mistake  or  aoddent,  ia 
Wetzlerv.  Scliaumann,  9  C.  E.  Green,  64. 


Read  u  Gbaheb. 

[1  Qbesn's  Cbanokbt,  377.] 
Where  Pabtt  Sells  La^d  according  to  a  Map  as  containing  < 'fifteen 
acres,  more  or  less,"  and  in  the  deed  describes  the  land  according  to  the 
map,  but  is  induced  by  the  fraudulent  representations  of  the  grantee  to 
alter  the  description  so  as  to  make  it  include  an  additional  twenty-sevcD 
acres,  the  grantor  being  ignorant  of  the  effect  produced  by  the  alteration,, 
the  grantee  will  be  decreed  to  reconvey  the  portion  thus  fimidnleacly  ob 
tained. 
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Bill  for  relief.    The  opinion  states  the  case. 
.  J.  Wilson  ttnd  /.  H.  WiUiamscm,  for  the  complainants. 
VrooTti^  contra. 

PENNiHaTON,  Chancellor.  Samuel  J.  Bead,  in  the  year  1834» 
purchased  at  a  sheriff's  sale  a  &rm  at  Little  Eggharbor,  in  the 
<xmaty  of  Burlington.  The  property  formerly  belonged  to 
Samnel  Loyeland,  and  was  sold  under  a  decree  of  this  court  to 
satisfy  certain  mortgages.  After  making  this  purchase,  General 
Head  determined  to  sell  off  the  property  in  parcels  at  auction, 
and  for  that  purpose  he  advertised  it  for  sale  in  the  spring  of  the 
year  1835.  Not  knowing  much  about  the  premises,  previous  to 
the  day  of  sale  he  sent  Robert  Leeds,  a  surveyor,  to  run  out 
the  land  and  make  a  map  of  it;  this  he  did,  and  furnished  the 
map  to  General  Read  before  the  time  fixed  for  the  sale.  On  this 
map  there  is  a  tract  lying  south  of  a  thoroughfare,  said  to  con- 
tain about  fifteen  acres,  which  at  the  auction  was  sold  to 
Oharles  Cramer,  one  of  the  defendants;  and  the  controversy  in 
this  cause  relates  entirely  to  the  sale  of  this  lot.  The  bill 
<*harges,  that  the  complainant  sold  this  lot  according  to  the  map, 
for  a  fifteen-acre  tract,  more  or  less,  and  with  the  agreement 
ihat  the  purchaser  should  pay  for  fifteen  acres  whether  it  turned 
out  to  be  more  or  less.  That  after  the  sale  he  made  out  a  deed 
according  to  the  map,  when,  by  the  fraud  and  misrepresentation 
of  the  defendants,  he  was  induced  to  vary  the  description  of  the 
premises,  and  besides  the  fifteen  acres  which  he  really  sold,  he 
has  included  twenty-seven  acres  additional  which  were  never  sold, 
8o  that  the  defendant,  instead  of  fifteen  acres,  has  a  deed  for  forty- 
two  acres.  The  prayer  of  the  bill  is,  that  the  deed  may  be  cor- 
rected, or  that  the  defendant,  Cramer,  may  reconvey  the  twenty- 
i3even  acres  and  account  for  the  profits  of  this  excess  of  land 
during  the  time  he  has  possessed  it. 

The  answer  denies  that  any  such  map  was  exhibited  at  the 
^e,  or  that  the  defendant  bought  by  any  map,  and  on  the  con- 
trary insists  that  he  bought  the  land  by  certain  boundaries  which 
Were  publicly  announced  by  the  complainant  at  the  time  of  the 
.dale,  and  by  which  boundaries  he  is  entitled  to  all  the  forty-two 
Acres  described  in  the  deed.  There  is  a  mass  of  evidence  taken  in 
the  cause,  agreeing  in  many  particulars  but  widely  differing  in 
others,  so  that  the  main  difficulty  is  to  arrive  at  the  true  state  of 
facts.  This  was  a  public  sale,  and  at  the  distance  of  two  years  and 
4i  half  persons  at  the  sale  are  called  upon  to  state  what  took  place. 
In  such  casesit  will  always  be  found,  that  among  perfectly  upright 
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men  their  stories  will  diffsr,  and  perhaps  materially.  I  deem  it 
unnecessary  to  go  oyer  the  whole  evidence.  I  have  examined 
it  carefully,  and  shall  now  content  myself  with  stating  thA  con- 
clusions to  which  I  have  come,  and  the  principles  on  which  the 
case  must  be  decided. 

In  the  first  place,  I  consider  it  fully  made  out  by  the  evidence 
that  General  Bead  sold  by  the  map.  The  answer  denies  that 
any  map  of  this  lot  was  exhibited  at  the  sale  to  the  knowledge  of 
the  defendant  who  purchased,  or  that  he  heard  of  any;  but  thai 
the  map  was  exhibited,  is  stated  by  almost  every  witness,  and  by 
some  of  them  it  is  said  that  at  the  time  the  defendants  were  not 
more  than  ten  or  twelve  feet  off.  The  defendants'  own  witnesses 
admit  that  the  map  was  exhibited  at  the  sale.  It  is  very  mani- 
fest that  General  Bead  himself,  at  the  time  of  the  sale,  did  not 
know  the  extent  of  the  property  he  owned  there.  He  thought 
he  owned  only  the  fifteen  acres  or  thereabouts,  south  of  the 
thoroughfare,  when  in  truth  he  did  own  f orfy-two  acres.  He  had 
purchased  the  entire  farm  a  short  time  before,  and  without  any 
knowledge  of  the  metes  and  bounds  himself,  had  sent  a  surveyor 
to  lay  off  the  land  for  sale  from  the  best  information  he  could 
derive  from  others.  The  surveyor  who  made  the  map  testifies^ 
that  he  only  put  on  the  map  the  fifteen  acres  which  he  supposed 
the  extent  of  the  Samuel  Loveland  line.  And  this  was  the  ex- 
tent of  the  line  for  a  period  of  forty  years,  but  Samuel  had 
bought  another  strip  of  Charles  Loveland,  which  carried  his 
line  down  to  Cramer's  land  and  the  ditch. 

In  the  second  place.  General  Bead,  when  he  made  out  the 
first  deed,  made  it  from  the  map,  and  when  he  made  the  altera- 
tion in  the  description  in  the  second  deed,  he  did  so  from  the 
information  alone  which  he  derived  from  the  defendants^ 
and  from  the  confidence  which  he  reposed  in  them.  They  in- 
deed stated  to  him  that  his  description  did  not  embrace  all  the 
land  which  they  purchased,  but  they  did  not  explain  to  him  in 
an  open,  frank  manner,  as  they  were  bound  to  do,  the  extent 
they  claimed.  He  had  no  idea  that  this  new  starting-place  in 
the  description  made  the  difference  between  fifteen  and  forty-two* 
acres.  Had  they  so  explained  it,  his  eyes  would  have  been 
opened,  and  the  deed  would  never  have  been  executed  as  it  was. 

In  the  third  place,  although  the  evidence  is  contradictory  on 
this  point,  yet  from  the  fact  that  the  defendants'  witnesses 
swear  positively  to  it,  and  among  the  rest  the  auctioneer  him- 
self, and  the  complainants'  witnesses  only  speak  negatively  that 
they  did  not  hear  it,  I  must  believe  that  General  Bead,  when  h» 
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1VB8  called  upon  for  the  bounds  of  the  land  at  the  auction^  did 
saj  that  it  bounded  on  the  thoroughfare.  Wading  river,  Cramer^s 
line,  and  others;  and  that  he  particularly  mentioned  Cramer's 
line.  But  it  is  equally  certain  that  he  did  so  mthout  under- 
standing where  Cramer's  line  was,  and  without  any  intention  of 
going  beyond  the  fifteen  acres  set  off  in  the  map. 

In  the  fourth  place,  as  the  land  was  sold  for  fifteen  acres^ 
more  or  less,  although  General  Bead  did  say  they  were  only  to 
pay  for  that  quantiiy  if  the  land  turned  out  to  be  more  or  less, 
yet  the  defendants,  as  reasonable  men,  could  never  have  supposed 
that  he  intended  in  a  sale  of  fifteen  acres  to  embrace  a  tract  of 
forty-two  acres.  The  difference  was  too  great.  They  must  have 
seen,  as  other  witnesses  swear  they  did,  that  he  was  laboring  under 
a  mistake  when  he  declared  he  sold  to  Cramer's  line.  The  ex- 
pression he  used  was  clearly  intended  to  cover  a  miscalculation 
of  a  fraction,  or  a  few  acres  at  most:  it  never  could  have  been 
intended  to  cover  so  lar^  a  difference  as  twenty-seven  acres. 
The  defendants  resided  in  the  neighborhood  and  knew  all  about 
the  land,  and  General  Bead  did  not. 

In  the  fifth  place,  the  price  at  which  the  land  sold  was  suffi- 
cient to  have  satisfied  the  purchaser  of  the  mistake.  The  land 
sold  was  worth  the  price  paid  per  acre,  and  could  the  defendants 
have  believed  they  were  to  receive  twenty-seven  acres  in  addition, 
worth  at  least  fifteen  dollars  per  acre?  This  was  enough,  surely, 
to  have  demanded  an  explanation  on  their  part. 

In  the  sixth  place,  the  offer  inade  by  General  Bead  when  he 
discovered  the  mistake,  was  a  perfectly  fair  and  reasonable  one. 
He  said  in  substance:  By  your  directions  I  have  given  you  a 
deed  for  more  land  than  I  intended.  I  supposed  you  to  be  fair, 
honest  men.  You  must  re-convey  the  land  and  I  will  return 
yon  what  you  have  paid,  and  thus  put  an  end  to  the  whole 
contract,  or  you  must  pay  me  the  same  price  for  the  addi- 
tional acres  ^t  you  paid  for  the  others,  or  I  shall  seek  my 
redress  in  the  courts  of  law.  The  defendants  refused  the 
proposition,  and  it  is  my  duty,  upon  this  state  of  facts,  to  settle 
the  rights  of  these  parties  according  to  the  principles  and  rules 
of  this  court. 

If  this  land  was  sold,  as  I  believe  it  was,  from  the  map,  the 
twenty-seven  acres  were  not  in  it  at  all,  and  therefore  could  not 
have  been  sold.  When  the  deed  was  made,  the  twenty-seven 
ftcres  were  put  in  it  from  the  representation  alone  of  the  defend- 
ants and  from  the  confidence  reposed  in  them,  and  it  covers  that 
much  more  land  than  was  intended,  or  than  would  have  been 


Digitized  by 


Google 


208  Read  u  Cramee.  [New  Jersey. 

put  in,  hiid  the  grantor  at  the  time  been  informed  of  all  the  cir* 
oumstances  attending  the  case.  As  the  defendants  knew  the 
fact  that  the  alteration  in  the  description  would  take  in  this 
whole  tract,  ihej  should  have  so  explained  it  to  the  grantor. 

It  is  among  the  first  principles  of  a  court  of  equity  to  correct 
mistakes,  and  to  prevent  parties  from  being  injured  in  their 
property,  and  especially  their  freeholds,  by  any  misapprehension 
or  concealment  of  the  true  state  of  facts.  The  cases  are  numer- 
•ous  where  relief  has  been  afforded  under  like  circumstances: 
Bingham  v.  Bingham,  1  Ves.  sen.  126;  Gee  v.  Spencer,  1  Vem. 
32;  Bvans  v.  Llewellyn,  2  Bro.  Ch.  151;  De  Eiemer  v.  De  Cantil- 
l<m,  4  Johns.  Ch.  88;  1  Story's  Eq.  159,  160.  Charles  Cramer 
has,  in  my  opinion,  a  deed  for  twenty-seven  acres  more  land 
than  he  should  have,  and  I  shall  decree  a  reconveyance  from 
him  to  the  heirs  at  law  of  General  Bead,  for  all  the  land  in  his 
•deed  beyond  the  fifteen  acres  described  on  the  map  under  which 
Hie  sale  was  made,  or  that  the  present. deed  be  rectified,  as  ma^ 
be  most  convenient  for  t^e  parties,  the  result  being  the  same  in, 
•either  case;  and  that  he  pay  the  annual  value  of  the  excess  from 
the  time  he  entered  into  possession,  to  be  ascertained  by  a  mas- 
ter. The  bill  as  to  Isaac  Cramer  must  be  dismissed,  there  being 
no  ground  for  a  decree  against  him. 

As  some  reason  was  given  by  the  course  of  General  Bead  at 
the  auction,  for  the  purchaser  to  suppose  the  land  sold  bounded 
•on  Cramer,  though  not  enough,  in  view  of  all  the  circumstances^ 
to  justify  me  in  letting  him  hold  to  that  line,  I  do  not  think  he 
should  pay  costs.    The  decree  will  be  without  costs. 

Decree  accordingly. 

Fraud  in  Deed,  EFfBor  of:  See  Taylor  v.  King,  S  Am.  Deo.  746;  OheHer* 
man  y.  Cfardner,  9  Id.  206;  Thomas  v.  Thonuu,  13  Id.  220;  Jackmm  y.  Gng, 
15  Id.  354. 

BcLiEp  WAS  Asked  fob  on  the  Gbound  of  Fraud  in  the  principal  case, 
4tnd  was  granted  on  the  ground  of  the  complainant's  mistake  as  to  the  real 
amount  of  the  land  conyeyed;  and  hence  the  principal  case  has  become  an 
authority  for  the  position  that  though  relief  is  asked  for  on  the  ground  of 
fraud,  it  will  be  granted  on  the  ground  of  mistake,  and  has  been  cited  as  i 
4q  Grahcbm  y.  Berryman,  4  C.  E.  Green,  34;  S.  C,  0  Id.  378. 
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Matter  op  Galloway. 

[21  WKKDXLIi,  83.] 

Adminisirator  of  Decsased  Tenant  is  Pebsonallt  Liable  on  a  covenant 
in  the  lease  to  pay  assessments,  etc.,  as  an  assignee,  where  he  receives 
^e  rents  and  profits  after  his  intestate's  death,  and  need  not  be  named 
as  ezecntor,  though  in  certain  special  cases  he  may  defend  in  part,  as  by 
showing  that  there  are  no  assets  and  that  the  land  is  worth  less  than  the 
snm  dne;  bat  this  is  strictly  matter  of  defense. 

Attaghmsnt  Lies  against  a  Non-resident  Administrator  as  a  non-resi- 
dent debtor  under  the  statute  in  an  action  on  a  covenant  in  a  lease  to  hii 
intestate  to  pay  assessments,  etc.,  upon  which  he  is  personally  liable  by 
reason  of  having  received  the  rents  and  profits. 

CxBnosABi  to  the  first  judge  of  Kings  counly,  to  review  pro- 
ceedings relatiye  to  the  issuance  of  an  attachment  against  John 
<}alloway,  jun.,  as  a  non-resident  debtor.  From  the  return  it 
appeared  that  letters  of  administration  had  been  issued  to  the 
isaid  Galloway,  a  resident  of  England,  upon  the  estate  of  John 
<}alloway^  sen.,  late  of  Kings  county;  that  prior  to  his  decease 
the  intestate  had  taken  a  lease  from  one  Johnson  for  certain 
premises  in  Brooklyn  for  a  term  of  years  at  a  certain  annual 
rent,  in  which  lease  the  tenant  coTenanted  that  he,  his  executors 
or  administrators  or  assigns  would  pay  all  "  taxes,  duties,  and 
assessments"  upon  the  premises.  The  administrator  had  re- 
ceiTed  the  rents  and  profits  of  the  premises  up  to  the  issuance 
of  the  attachment.  The  proceedings  were  instituted  to  collect 
a  certain  sum  which  Johnson,  the  lessor,  was  compelled  to  pay 
on  account  of  an  assessment  imposed  upon  the  premises  for 
opening  a  certain  road.     The  allegation  was  that  John  Cktlloway , 
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jtm.,  was  personallj  indebted  to  the  attaching  oieditor  in  the 
stun*  named. 

M.  T.  BeynoldSf  for  the  debtor. 

J.  A.  LoU,  for  the  creditor. 

By  Court,  Cowen,  J.  The  only  objection  to  the  proceeding» 
insisted  on  was,thatthisbeingadebtagainst  John  Gkdloway  the 
younger  in  his  representative  character,  he  coiQd  not  be  proceeded 
against  as  an  absent  debtor. 

The  ground  taken  for  the  debtor  is  in  general  true,  and  indeed 
always  so  where  the  debt  is  due  by  the  administrator  or  execu- 
tor, solely  in  his  representative  character:  Matter  ofHwrd  and  Sel- 
deriy  9  Wend.  465.  But  it  is  also  perfectiy  well  settied,  that 
where  rent  or  money  for  breach  of  covenant  falls  due  after  the 
death  of  the  testator  or  intestate,  and  the  executor  or  adminis- 
trator enters,  or  which  is  the  same  thing,  as  here  charged,  re- 
ceives the  rents  and  profits,  he  is  chargeable  in  the  debet  and 
detinet,  or  directly  on  the  covenant  as  an  assignee,  and  need  not 
be  named  as  executor  or  administrator.  In  certain  special  casea 
he  may,  it  is  true,  defend  in  part,  as  where  he  has  no  assets  and 
the  land  is  in  truth  worth  less  than  the  sum  due.  But  this  ia 
strictly  matter  of  defense.  Prima  facie  the  land  is  worth  more. 
The  authorities  to  the^e  points  are  numerous,  and  are  all  one 
way;  and  most  of  them  may  be  seen  collected  in  2  Wms.  Ex« 
1076, 1077,  Phila.  ed.  of  1832,  where  the  doctrine  is  fully  stated. 

The  result  is,  that  John  Galloway  the  younger  may  be  pursued 
in  the  case  presented  here  as  an  absent  debtor,  within  the  stat- 
ute. The  proceedings  are  affirmed,  and  must  be  remitted  to  the 
first  judge  of  the  cotmty  of  Kings,  to  be  followed  up  in  du& 
form  of  law. 

Liabujty.  ov  Bxsouroa  oa  ADMnnsTBATOB  ov  Covenants  in  deeds  of 
testator  or  intestate:  See  Booth  v.  Starr,  5  Am.  Deo.  149;  McCrady  v.  ^m- 
(one,  9  Id.  676.  The  prindpal  case  is  recognixed  as  anthority  for  the  posi- 
tion, that  an  exeontor  of  a  lessee  is  liable  for  the  rent  so  far  as  he  reoeivea 
the  rents  and  profits,  in  MHUr  v.  Knox,  48  N.  Y.  236.  It  is  dted  also  as  an 
analogous  case  in  discussing  the  liability  of  assignees  for  the  benefit  of  cred- 
itors of  an  insolvent  tenant,  for  the  rent  of  the  leased  premises,  in  Dennistoun 
V.  HvhbeUy  10  Bosw.  1^  and  JermeUn  v.  PaUiwn,  46  Barb.  14. 

AssBSSMBNT  FOB  Paviko  Stebbt  IB  NOT  Bmbbaoed  in  **  taxos  and  othe# 
public  dues,'*  which  a  lessee  undertakes  to  pay:  Boiling  v.  Stoheat  21  Am. 
Dec.  606. 
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SWABT  V.  SbRVIOB. 

[21  Wkhdkll,  86.] 
Mbrx  Mortoaoxb,  or  Those  Claimixg  under  Him,  can  not  Bxootxr  nr 

EjEOTMBar  under  the  revised  sti^tates  of  New  York. 
I>EBD  Absolute  ok  its  Face  mat  be  Shown  bt  Parol  to  be  a  Mobtoaor 

to  defeat  a  recovery  by  the  grantee  in  ejectment  against  a  defendant  in 

possession,  though  the  latter  shows  no  privity  of  title  with  the  grantor. 

Contra,  Bronson,  J.,  dissenting. 
Lapse  of  Time  mat  Afford  PRBsuMPnYE  Evioenge  of  Payment  of  a 

Mortoaoe. 

EracTMENT  by  the  children  of  the  heir  at  law  of  Deriok  Swart, 
deceased.  As  evidence  of  title,  the  plaintiffs  introduced  a  lease 
and  release  of  the  premises  to  Derick  Swart,  executed  in  1784 
by  one  Cuerdon,  who  died  in  possession  several  years  before  the 
trial. .  The  defendant  offered  to  show  that  the  lease  and  release 
constituted  in  fact  a  mortgage,  which  was  paid  by  Cuerdon  be- 
fore his  death,  but  the  evidence  was  rejected  because  the  defend- 
ant showed  no  privity  of  title  with  Cuerdon.  The  defendant 
also  requested  an  instruction,  that  the  evidence  showed  an  ad- 
verse possession  by  Cuerdon,  which  instruction  was  refused. 
Verdict  for  the  plaintiffs.  Motion  for  a  new  trial  on  the  above 
grounds,  and  also  because  the  lapse  of  time  afforded  a  presump- 
tion of  payment  of  the  mortgage. 

if.  T.  Beynolds,  for  the  defendant. 

8.  Stevens,  for  the  plaintiffa. 

Bj  Court,  CowEN,  J.  The  first  offer  made  by  the  defendant 
had  no  dependence  on  privily  of  title  between  him  and  Cuer- 
don. It  vTas  a  simple  offer  to  prove  an  outstanding  title,  by 
turning  the  conyeyance  by  lease  and  release  into  a  mortgage,. 
and  showing  its  extinction  by  payment.  That  would  divest  the- 
title  of  Swart  and  of  his  grandchildren,  the  plaintiffs;  for  pay- 
ment extinguishes  a  mortgage  at  law  as  well  as  in  equity:  Jack^ 
son  ex  dem.  BoseveU  v.  Stackhouse,  1  Cow.  122  [13  Am.  Dec 
514].  But  independent  of  that,  if  Swart  were  a  mere  mort- 
gagee, neither  he  nor  those  claiming  imder  hitn  could  recover: 
2  R.  S.  237,  sec.  37,  2d  ed.  Jackson  ex  dem.  Titus  v.  My^ 
ers,  11  Wend.  533,  538,  539;  Stewart  v.  Hutchins,  13  Id.  485; 
Morris  v.  MovoaU,  2  Paige,  586  [22  Am.  Dec.  GGl]. 

It  has  often  been  held  in  the  cotirts  of  equiiy  of  this  state, 
that  a  deed,  though  absolute  on  its  face,  may,  by  parol  evi- 
dence, be  shown  to  have  been  in  fact  a  mortgage  in  the  terms 
offered  here;  and  the  same  doctrine  was  held  by  this  court  in 


Digitized  by 


Google 


212  SwAKT  V.  Service.  [New  York^ 

Boach  V.  Cosine^  9  Wend.  227,  and  WdUUm  v.  Cronhfs  Adrn'r, 
14  Id.  63,  equally  applicable  to  a  court  of  law,  and  has,  it 
Beems,  ceaseti  to  be  the  subject  of  contest;  for  no  objection  to 
the  doctrine  is  now  made.  For  one,  I  was  always  at  a  loss  to 
see  on  what  principle  the  doctrine  could  be  rested,  either  at  law 
or  in  equity,  unless  fraud  or  mistake  were  shown  in  obtaining 
an  absolute  deed  where  it  should  have  been  a  mortgage.  In 
either  case,  the  deed  might  be  rectified  in  equity;  and  perhai>s 
even  at  law,  in  this  state,  where  mortgages  stand  much  on  the 
same  footing  in  both  courts.  Short  of  that,  the  evidence  is  a 
-direct  contradiction  of  the  deed;  and  I  am  not  aware  that  it  has 
•ever  been  allowed  in  any  other  courts  of  equity  or  law.  But 
with  us  the  doctrine  is  settled,  and  I  am  not  disposed  to  ex- 
:amine  its  foundations,  at  least,  without  the  advantage  of  discus- 
sion. It  is  not  necessary  to  say  whether  the  lapse  of  time  might 
be  called  in  as  presumptive  proof  of  payment,  though  that,  as 
•a  general  doctrine,  is  too  clear  to  be  disputed.  If  the  defend- 
4int,  on  a  new  trial,  shall  succeed  in  making  out  a  mortgage,  he 
will  be  entitled  to  such  proofs  of  payment  as  the  nature  of  his 
<!ase  may  afford,  subject  to  the  answering  proofs  of  the  plaint- 
iffs, provided  proof  of  payment  shall  become  necessary. 

It  will  not,  however,  be  necessary  that  we  see,  to  complete  his 
defense  here,  whatever  it  may  be  on  a  bill  filed  to  foreclose  by 
tiie  representatives  of  Derick  Swart;  for  since  the  revised  stat- 
utes, showing  that  the  plaintiffs  or  those  under  whom  they 
claim  are  mere  mortgagees,  proves,  as  we  have  seen,  an  out- 
standing title. 

There  was  no  evidence  of  adverse  possession  in  Guerdon.  I 
am  of  opinion  that  a  new  trial  should  be  granted,  the  costs  to 
abide  the  event. . 

The  chief  justice  concurred. 

BsoNSON,  J.  Although  I  seldom  allow  myself  to  depart  from 
the  decisions  of  those  who  have  gone  before  me  in  this  court, 
I  can  not  agree  with  my  brethren  in  following  one  or  two  re- 
cent cases  which  hold  that  an  absolute  deed  can  be  turned  into 
a  mortgage  in  a  court  of  law,  by  parol  evidence.  Where  the 
transaction  was  intended  as  a  mortgage,  and  through  fraud  or 
mistake  the  conveyance  has  been  made  absolute  in  its  terms,  a 
court  of  equity,  acting  upon  well-established  principles,  can  re- 
form the  deed.  But  this  will  only  be  done  on  a  direct  and  ap- 
propriate proceeding  for  that  purpose,  and  after  such  ample 
notice  to  all  parties  in  interest,  as  will  tend  most  effectually  to 
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guard  against  surprise,  fraud,  and  false  swearing.  And  besides, 
a  court  of  equify  can  and  -will  protect  third  persons,  who  m&j 
have  parted  with  their  money  on  the  faith  of  the  deed.  But  a 
court  of  law  has  neither  power  nor  process  to  reform  a  deed.  If 
parol  evidence  to  contradict  or  insert  a  condition  in  the  conyey- 
ance  can  be  received  at  all,  it  must  of  necessity  be  in  a  collat- 
eral proceeding;  and  it  must  be  received  whenever  either  party 
chooses  to  offer  it.  It  can  be  given  without  notice,  and  without 
the  means  of  guarding  against  the  obvious  danger  of  fraud,  sur- 
prise, and  perjury.  And  beyond  this:  when  a  court  of  law  turns 
an  absolute  deed  into  a  mortgage,  it  has  no  power  to  protect  a 
bona  fide  purchaser.  Other  mischiefs  will  be  likely  to  result 
from  admitting  such  evidence;  but  without  attempting  at  this 
time  to  point  them  out,  I  shall  content  myself  with  dissenting 
from  what  I  deem  a  new  and  very  dangerous  doctrine. 

MoBTOAOEE  CAN  NOT  Rbooveb  IN  EJECTMENT  IN  Nkw  Yokk:  See  Mcrr%9 
y.  MowaU,  22  Am.  Dec  661.  See  also  Runyan  ▼.  Mersereau^  6  Id.  303;  Wil- 
ton V.  Troup^  14  Id.  458,  and  Jandeson  v.  Bruce,  26  Id.  557,  and  cases  dted 
in.  the  note  thereto  as  to  the  role  in  other  states. 

Admissibilitt  of  Pabol  Evidence  to  Show  Absolute  Deed  a  Mort* 
CAGE:  See  Boea  v.  Norvell,  I  Am.  Dec.  422;  WaahbutTi  v.  MerviiU,  2  Id.  59; 
Thompson  v.  Patton,  15  Id.  44,  and  note;  Reading  v.  WesUm^  20  Id.  97,  and 
note;  Hale  v.  Jewell,  22  Id.  212.  See  also  the  note  to  Chase^B  case,  17  Id. 
300.  The  case  of  Swart  v.  Set'viee  is  cited  on  this  point  in  Lee  v.  Evans,  S 
Cal.  433,  where,  however,  it  was  held  that  parol  evidence  was  not  admissihle 
to  prove  a  deed  a  mortgage,  except  in  cases  of  fraud  or  mistake.  In  Jackson  v. 
Lodge,  36  Id.  44,  65,  the  case  is  also  referred  to,  and  its  doctrine  adopted  by 
the  majority  of  the  court.  It  is  cited  and  commented  on  also  in  Brainerd  v. 
Brainerd,  15  Conn.  586,  and  in  Fuller  v.  Parrish,  3  Mich.  223,  per  Martin, 
J.,  diBsenting.  It  is  referred  to  in  EgUston  v.  Knickerbocker,  6  Barb.  464,  and 
Cook  V.  Eaton,  16  Id.  444,  as  overruled  on  this  point  by  Wdh  v.  Rice,  6  HilU 
219.  Other  references  to  the  case  on  the  same  point  are  fonnd  in  Russell  v. 
Khme^f,  I  Sandf.  Ch.  37;  Carr  v.  Carr,  4  Lans.  329,  and  Bank  qf  AOnon  y. 
SniUh,  27  Barb.  491. 

Presumption  of  Payment  of  Mortgage  from  Lapse  of  Time:  See  Wan^ 
maker  v.  Van  Buskirk,  23  Am.  Dec.  748,  and  note.  As  to  the  presumption  of 
payment,  generally,  from  lapse  of  time,  see  Bailey  v.  Jackson,  8  Id.  309;  At* 
kinson  y.  Dance,  ^  Id.  422,  and  other  cases  in  this  series  cited  in  the  not* 
thereto. 


Smith  v.  Glabk. 

[21  WXHDZZX,  88.] 
COHTBAOT  TO  DELIVER  WHEAT  TO  A  MiLLER  AND  TO  TaKE  FlOUR  THERE- 
FOR of  a  specified  quality,  at  the  rate  of  a  certain  number  of  pounds  for 
■o  many  bushels  of  the  wheat,  is  a  sale  and  not  a  bailment,  where  ther< 
is  no  agreement  to  manufactcire  the  flour  from  the  wheat  delivered;  and! 
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one  pnichMiikg  from  the  miller  floor  nmde  from  the  wheat  eo  delhrered« 
is  not  liable  in  replevin  to  the  party  delivering  snch  wheat. 

PUROBASBB  OF  Q0OD8  FROM  A  BaILEB  IB  NOT  LZABLB  UT  BXPLEVIir  to  the 

owner,  for  a  tortious  taking,  but  only  for  the  detention,  and  the  dedtra- 
tion  should  be  in  the  deiinet  only. 

Beplevik  for  the  taking  and  detention  of  certain  barrels  of 
flour.  Pleas,  non  cepU  and  property  in  defendant.  It  appeared 
at  the  trial  at  the  circuit,  that  the  defendant  purchased  the  flour 
from  one  Hubbard,  a  miller;  that  prior  to  the  purchase,  the 
plaintifGB  had  entered  into  an  agreement  with  Hubbard,  to  de- 
liver wheat  at  his  mill,  for  which  he  was  to  deliver  to  the  plaint- 
i£B9  warranted  superfine  flour,  at  the  rate  of  one  barrel  for  CTery 
four  bushels  and  fifty-five  pounds  of  the  wheat.  A  large  quan- 
tity of  wheat  was  delivered  under  the  contract,  and  was  stored 
by  Hubbard  in  a  large  bin,  with  other  wheat  belonging  to  him- 
self and  others.  Only  part  of  the  flour  called  for  by  the  con- 
tract was  delivered.  The  flour  purchased  by  the  defendant  was 
made  from  wheat  taken  from  tjbe  bin  above  referred  to.  The 
plaintiffs  claimed  also  that  Hubbard  had  previously  delivered  to 
them  the  barrels  of  flour  purchased  by  the  defendant.  Motion 
for  a  nonsuit  denied.  Verdict  for  the  plaintiffa  under  the  direc- 
tion of  the  court,  and  a  motion  for  a  new  trial.  Other  facts  ap- 
pear from  the  opinion. 

H.  WeOea  and  8.  Stevens^  for  the  defendant. 

JS.  Cheever,  for  the  plaintifBs. 

By  Court,  Bbonson,  J.  The  contract  between  the  plaintiffii 
and  Hubbard  was,  in  effect,  one  of  sale — ^not  of  bailment.  The 
property  in  the  wheat  passed  from  the  plaintiffs  at  the  time  it 
was  deliyered  at  the  mill,  and  Hubbard  became  a  debtor,  and 
was  bound  to  pay  for  the  grain  in  flour,  of  the  specified  descrip- 
tion and  quantity.  There  was  no  agreement  or  understanding, 
that  the  wheat  delivered  by  the  plaintiffs  should  be  kept  sepa- 
rate from  other  grain,  or  that  this  identical  wheat  should  be  re- 
turned in  the  form  of  flour.  Hubbard  vras  only  to  deliver  flour 
of  a  particular  quality,  and  it  was  wholly  unimportant  whether 
it  was  manufactured  from  this  or  other  grain:  Jones  on  Bail. 
102,  64.  A  different  doctrine  was  laid  down  in  Seymour  y. 
Broum,  19  Johns.  44;  but  the  authority  of  that  case  has  often 
been  questioned:  2  Kent,  589;  Story  on  Bail.  193,  194,  285; 
Buffum  V.  Merry,  3  Mason,  478;  and  the  decision  was  Tirtually 
overruled  in  Hurd  v.  Wesiy  7  Cow.  752,  and  see  766,  note. 
The  case  of  Slaughter  v.  Oreen,  1  Band.  (Ya.)  3  [10  Am.  Dec 
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488],  is  mach  like  Seymour  y.  Brown.  They  were  both  hard 
<.*aaes  and  have  made  bEtd  precedents. 

There  was,  I  think,  no  evidence  which  woiQd  authorize  the 
jury  to  find  that  the  flonr  in  question  had  been  delivered  by 
Hubbard  to  the  plaintiflh.  There  certainly  was  no  direct  evi- 
dence of  that  fact,  and  Hubbard  himself  testified  expressly  that 
there  had  been  no  delivery.  The  proof  given  by  the  plaintiffs 
of  what  Hubbard  had  said  to  others  about  the  flour  in  the  mill, 
was  not  necessarily  inconsistent  vrith  his  testimony.  But  if 
there  had  been  a  delivery,  so  that  the  property  in  the  flour 
passed  to  the  plaintiffs,  they  still  labor  tmder  a  difficuUy  in  rela- 
tion to  the  form  of  the  remedy.  Notwithstanding  the  transfer, 
the  property  v^as  left  in  the  possession  and  tmder  the  care  of 
Hubbard.  He  was  a  bailee  of  the  goods,  and  as  such  would 
have  been  answerable  to  the  plaintiffs  for  any  loss  happening 
through  gross  negligence  on  his  part.  The  defendant  took  the 
flour  on  delivery  from  the  bailee,  who  had  a  special  property  in 
It.  Such  a  taking  is  not  tortious :  MarsTuHX  v.  Ptms,  1  Wend.  109 
(19  Am.  Dec.  463];  Earl  v.  Campy  16  Id.  670.  The  plaintiffs 
should  have  counted  on  the  detention,  not  on  the  taking  of  the 
goods:  BandaU  v.  Cook,  17  Id.  57;  10  Id.  629.'  There  must  be 
a  new  trial. 

New  trial  granted. 

Delivxrt  of  Wheat  to  Milleb,  to  bb  Paid  vob  in  Floub,  oonstitatM  a 
iMuhiiaiit  and  not  a  sale,  when:  See  Slaughter  v.  Ch-een,  10  Am.  Deo.  488,  and 
note.  The  doctrine  of  SmUh  v.  Cfkurk  is  approved  and  followed  in  Baker  ▼. 
Woodri^f^  2  Barb.  623,  and  it  was  there  said  that  the  two  oases  were  not  dis- 
^goishable.  There  the  contract  between  the  miller  and  the  other  party  was 
to  take  wheat  and  to  give  therefor  one  barrel  of  superfine  flonr  for  every  four 
boshels  and  thirty-six  pounds.  This  was  held  a  sale,  and  not  a  bailment. 
This  dedsbn  was  affirmed  by  the  court  of  appeals,  where  the  principal  esse 
was  again  referred  to  with  approval.  The  principle  of  the  case  was  approved 
and  applied  also  in  Beed  v.  Abbey,  2  N.  Y.  S.  C.  (T.  &  C.)  882,  where  one 
agreed  to  take  a  certain  number  of  sheep  from  another  in  1869,  to  be  returned 
in  1871,  "said  sheep  to  be  returned  as  good  and  in  as  good  condition  and  age 
as  when  taken.**  This  too  was  held  a  sale  and  not  a  bailment.  The  principal 
^ase  was  distinguished,  however,  in  Mcdloi'y  v.  WiUie^  where  the  contract 
was  to  deliver  good  merchantable  wheat  at  a  mill,  "  to  be  manufactured  into 
floor,**  the  defendant  agreeing  to  deliver  one  hundred  and  ninety-six  pounds 
of  superfine  flour  for  every  four  bushels  and  fifteen  pounds  of  wheat.  The 
defendant  was  to  receive  a  certain  sum  per  barrel,  and  a  certain  other  sum 
«xtra  if  the  plaintiffs  should  make  a  certain  profit.  The  plainti£b  were  to  have 
the  "  offiUs.*'  This  was  held  a  bailment  because  the  flour  returned  was  to  be 
ground  from  the  identical  wheat.  The  principal  case  was  distinguished  also 
in  Pierce  t.  Sehenekt  3  Hill,  30,  31,  which  was  a  contract  to  deliver  logs  to  be 
made  into  boards,  «Rch  party  to  have  half  the  boards;  and  again  in  WescoU  v. 

1.  NidkoU  V.  XidMt. 
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TiUon,  1  Daer,  55,  where  ale  was  sold  in  barrels,  the  barrels  to  be  retomed,. 
and  if  not  returned  to  be  charged  at  a  certain  price.  Jn  both  these  cases  thr 
transactions  were  construed  to  be  bailments. 

In  Baker  v.  Woodruff ^  2  Barb.  523,  some  facts  are  given  by  Welles,  J.,  a# 
to  the  subsequent  history  of  the  principal  case.  He  says  in  substanoe  that 
the  case  was  taken  to  the  court  of  errors  and  reversed,  though  the  decision 
reversing  it  was  never  reported,  because  the  principle  settled  by  the  supreme 
court  was  not  intended  to  be  disturbed.  The  ground  of  the  reversal,  he  says, 
was  that  the  judge  at  the  circuit  erred  in  telling  the  jury  that  there  was  na 
evidence  of  a  delivery  of  the  flour  to  the  plaintiffs,  when  there  was  some  ev- 
idence on  that  point  on  both  sides,  and  also  in  taking  from  the  jury  the  ques- 
tion as  to  what  the  contract  in  fact  was  between  Hubbard  and  the  plaintiffs, 
inasmuch  as  it  was  an  oral  contract.  His  honor  concludes  that  the  dedsioA 
of  the  supreme  court  on  the  main  point  is  unshaken  by  this  reversal,  and  i^ 
to  be  "  regarded  as  a  sound  exposition  of  the  law.'* 

Deltvsbt  bt  Bailbs,  not  a  Wrongful  Takino  so  as  to  Sufpobt  Rb^ 
plbvin:  See  Marshall  v.  DaoU^  19  Am.  Dec  463,  and  note. 


Hanna  v.  Mills  and  Hooebb. 

[21  WXHDELL,  90.] 

EviDBNCB  OF  Payment  under  General  Issue  in  Assumpsit  Lb  admissible. 

Verdict  for  Plaintiff  on  Issue  of  Non  Assumpsit  where  payment  is  alscy 
pleaded,  without  noticing  the  latter  plea,  is  informal  merely,  and  not  de- 
fective in  substance. 

Vendor  of  Goods  to  be  Paid  for  by  Note  Payable  in  Futuro,  if  such  note- 
is  not  given,  may  sue  immediately  for  a  breach  of  the  special  agreement- 
and  recover  the  value  of  the  goods  as  damages,  though  he  can  not  sue  for 
goods  sold  and  delivered  until  the  term  of  credit  expires. 

Etidenoe  of  a  Sale  of  Goods  to  be  Paid  for  by  a  **  Satisfactory  Note**^ 
will  not  support  a  declaration  on  a  sale  for  the  purchaser's  note  "to  the- 
order  of,  and  indorsed  by,  a  person  who  should  be  satisfactory"  to  the 
vendor,  there  being  no  evidence  of  a  usage  attaching  such  meaning  to> 
the  words  used  at  the  sale. 

Ebbor  to  the  New  York  superior  court  in  assumpsit,  to  which 
non  assumpsit  and  payment  were  pleaded.  The  principal  and 
only  material  count  of  the  declaration  set  forth  a  sale  of  certain 
goods  by  the  plaintiffs  to  the  defendant,  for  which  the  defendant 
promised  to  pay  by  his  promissory  note,  payable  six  montha 
from  date,  **  to  the  order  of,  and  indorsed  by,  a  person  wha 
should  be  satisfactory  as  such  indorser  to  the  plaintiffs,"  and 
that  the  goods  were  delivered  and  the  note  not  given  though  de- 
manded. The  evidence  was  that  the  sale  was  at  auction,  and 
that  the  terms,  stated  in  the  sales  book,  were,  ''  six  months' 
satisfactory  notes,"  and  that  the  notes  demanded  were  notea 
**  with  satisfactory  indorsers."    Motion  for  nonsuit  overruled* 
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Verdict  for  plaintiflffl  on  the  plea  of  non  assumpsit,  asseBsmg  aa 
damages  the  yalne  of  the  goods,  ^thout  noticmg  the  plea  of 
payment.  Judgment  for  plaintiffs,  and  the  defendant  brought 
error. 

S.  Stevens,  for  the  plaintiff  in  error. 

M.  T.  Reynolds,  for  the  defendants  in  error. 

By  Court,  Bbonbon,  J.  Several  objections  are  taken  to  thi» 
judgment.  1.  It  is  said  that  the  jury  did  not  pass  upon  the  issue 
on  the  plea  of  payment.  The  verdict  is  only  informal — ^not  de- 
fective in  substance.  Payment  might  have  been  given  in  evi- 
dence under  the  general  issue,  as  well  as  under  the  special  plea; 
and  if  it  was  proved,  the  jury  could  not  have  found  for  the- 
plaintifEs  on  non  assumpsit.  The  jury  have  therefore  in  effect, 
though  not  in  form,  passed  upon  both  issues:  Law  v.  Merrills, 
6  Wend.  268.  This  is  not  like  the  case  of  Boyrdmi  v.  Page,  1ft 
Id.  425,  on  which  the  plaintiff  in  error  relies.  There  the  jury  in 
an  action  of  replevin  found  for  the  plaintiff  on  the  plea  of  non 
cepit  without  taking  any  notice  of  another  plea,  of  property,  in 
a  third  person,  and  justifying  the  taking  under  an  attachment. 
This  matter  could  not  have  been  given  in  evidence  under  the 
plea  of  non  cepU;  and  the  second  issue  was  not  at  all  involved  in 
the  first.  It  might  very  well  be  that  the  defendant  took  the 
goods,  and  that  he  had  a  right  to  do  so,  because  they  belonged 
to  the  third  person  against  whom  he  had  an  attachment.  The- 
verdict  did  not  go  to  the  question  of  property  in  the  goods — 
neither  directiy,  nor  by  necessary  implication;  and  consequently 
it  could  not  authorize  a  judgment  for  the  plaintiff.  But  bere^ 
the  verdict,  though  informal,  covers  the  whole  ground. 

2.  When  goods  are  sold  to  be  paid  for  by  a  note  or  bill  pay- 
able at  a  future  day,  and  the  note  or  bill  is  not  given,  the  vendor 
can  not  maintain  assumpsit  on  the  general  count  for  goods  sold 
and  delivered,  until  the  credit  has  expired;  but  he  can  sue  im- 
mediately for  a  breach  of  the  special  agreement:  4  East,  147;'  ft 
Bos.  &  Pul.  582;'  9  East,  498;'  3  Camp.  329.'  In  such  an  action 
he  will  be  entitied  to  recover  as  damages  the  whole  value  of  the 
goods,  imless  perhaps  there  should  be  a  rebate  of  interest  diur- 
ing  the  stipulated  credit.  The  cases  referred  to  by  the  counsel 
for  the  plaintiff  in  error  give  no  countenance  to  the  argument 
in  favor  of  a  different  rule  of  damages.  The  right  of  action  i» 
as  perfect  on  a  neglect  or  refusal  to  give  the  note  or  bill,  as  it 

1.  ifiMMii  T.  Price.  8.  Hotkins  t.  Dupervif. 

3.  Dmttcn  t.  Solomonton,  4.  HtUehituon  r.  Reid, 
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oan  be  after  the  credit  has  expired.  The  only  difference  between 
suing  at  one  time  or  the  other,  relates  to  the  foitn  of  the  remedy; 
in  the  one  case  the  plaintiff  must  declare  specially,  in  the  other 
he  may  declare  generally.  The  remedy  itself  is  the  same  in  both 
•cases.  The  damages  are  the  price  of  the  goods.  The  party  can 
not  have  two  actions  for  one  breach  of  a  single  contract;  and 
the  contract  is  no  more  broken  after  the  credit  expires,  than  it 
was  the  moment  the  note  or  bill  was  wrongfully  withheld. 

3.  According  to  the  terms  of  sale,  the  purchaser  was  to  pay 
for  the  goods  by  a  satisfactory  note.  The  contract  laid  in  the 
•declaration  is  to  pay  for  the  goods  by  a  note  to  be  made  by  the 
purchaser,  payable  to  the  order  of,  and  indorsed  by  a  person  who 
shall  be  satisfactory  as  such  indorser  to  the  vendor.  It  is  not 
improbable  that  persons  acquainted  with  the  course  of  this  busi- 
ness may  have  understood  the  terms  of  sale  as  the  pleader  has 
expounded  them.  But  there  was  no  proof  that  the  words  had 
acquired  any  peculiar  meaning  among  merchants,  and  I  am 
unable  to  say  that  a  satisfactory  note  necessarily  means  either  a 
note  of  the  Tendee  or  an  indorsed  note.  For  aught  I  can  see, 
the  note  of  a  third  person  of  undoubted  solvency,  or  a  note  of 
the  vendee  with  sufficient  sureties,  would  have  been  a  perform- 
ance of  the  contract  of  sale.  Much  as  we  may  regret  the  neces- 
sity of  reversing  the  judgment  on  this  narrow  ground,  I  think 
the  objection  that  the  proof  did  not  support  the  declaration, 
<;an  not  be  got  over.  The  defendant  will  probably  gain  nothing 
in  the  end  by  the  writ  of  error.  The  costs  will  be  ordered  to 
abide  the  event,  and  on  another  trial  the  plaintiffs  n:iay  be  able 
to  help  out  their  case  by  further  evidence,  or  the  court  n:iay  al- 
low such  an  amendment  as  will  avoid  the  question  of  variance. 

Judgment  reserved. 

VSNDOB  MAY  SU£  ImMBDIATSLT,  KOTWITHSTANDIHO  A  StXPULATION  fOB 

Cbsdit,  where  the  purchaser  agrees  to  give  his  notes  payable  infiUiiro  for 
the  contract  price,  and  fails  to  give  the  notes,  but  the  action,  in  such  a  case, 
is  not  to  recover  the  price,  but  damages  for  the  breach  of  the  contract.  The 
-doctrine  of  the  foregoing  decision  on  this  point  is  approved  and  applied  in 
O'Connor  v.  Durgley,  26  Cal.  22,  and  in  Lee  v.  Decker,  3  Abb.  App.  Dea 
M;  S.  C,  6  Abb.  Pr.  (N.  S.)  394;  43  How.  Pr.  480;  see,  also,  3  McLean,  564. 
Vebdict  U17ST  Pass  upon  all  Material  Issues  submitted  to  the  jury: 
Jenkins  v.  Sichardson,  22  Am.  Dec.  82,  unless,  as  in  the  principal  case,  a 
finding  upon  one  issue  necessarily  disposes  of  the  rest.  The  case  is  cited 
•on  this  point  in  Van  Steenbvrgh  v.  Bqfman,  6  How.  Pr.  492. 
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Newoomb  V.  Raynob. 

[21  WsXDKZiL,  108.] 
0I8CHABOB  OF  PrIOB  l2n>0BSXK  BT  THB  HOLDSB  RkT.IAHIW  SuBSBQITBMT  IV* 

DOBSEBS  of  a  promisBOty  note. 

AsstTMPsrr  against  defendants  as  indorsers  of  a  certain  prom* 
issoiynote.  Pleaptmciarmncon^ntfance  that  the  plaintiff,  since 
ihe  commencement  of  the  action,  had,  by  a  release  under  seal, 
discharged  one  Qoings,  the  payee,  and  first  indorser  of  the  note* 
from  all  liabiliiy  thereon.    Demurrer  to  this  plea. 

B.  Davis  Noxen,  for  ihe  plaintiff. 

If.  T.  Beynolds,  for  the  defendants. 

By  Court,  Nelson,  0.  J.  I  am  of  opinion  the  plea  consti- 
tutes a  good  bar  to  the  action.  As  between  the  first  and  sub- 
sequent indorsers,  the  former  must  be  regarded  in  the  light  of 
principal;  he  stands  behind  them  upon  the  paper,  and  is  boimd 
to  take  it  up,  in  case  of  default  of  the  maker.  A  discharge  of 
liim,  therefore,  by  the  holder  (regarding  the  relatiye  position  of 
the  parties),  on  general  principles,  operates  to  release  them. 

It  is  said  their  rights  are  not  prejudiced,  as  they  may  still  re- 
port to  an  action  against  him  if  subjected  to  the  x)ayment  of  the 
note,  as  the  release  leaves  the  implied  contract  existing  between 
ihe  first  and  subsequent  indorsers  unimpaired.  Conceding  this 
io  be  so,  to  x>emiit  a  recovery  against  the  defendants  would  but 
lead  to  an  unnecessary  circuity  of  action.  The  plea  shows  a  dis- 
charge for  a  presumed  good  consideration  (as  it  is  under  seal)  of 
the  first  indorser,  and  it  can  not  be  doubted  as  the  case  stands, 
that  if  the  defendants  should  be  obliged  to  call  upon  him,  the 
plaintiff  would  be  bound  to  take  his  place.  The  case,  therefore, 
<!omes  within  the  familiar  rule,  that  a  release  of  the  principal  op- 
^erates  to  discharge  the  surety. 

It  is  further  said,  that  Goings  may  not  have  been  legally 
•charged  as  an  indorser.  If  this  were  so,  the  plaintiff  should 
have  replied  the  fact,  as  we  will  not  presume  it  in  the  face  of  the 
acts  of  both  him  and  the  plaintiff  to  the  contrary.  The  release 
would  not  have  been  necessary  on  such  a  supposition. 

Judgment  for  defendants  on  demurrer;  leave  to  amend  on 
usual  terms. 

Relbasb  of  First  Indobseb  bt  thb  Holdeb  releases  sabeequent  indoraers: 
Farmer^  Bank  o/AfMterdam  v.  BkUr,  44  Barb.  654;  Deck  v.  Works,  18  Hon, 
"272;  S.  C,  57  How.  Pr.  308,  both  eiting  Newcomb  v.  Raynor, 
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Hbrkimbr  County  Bane  v.  Cox. 

[21  WXSDKLL,  119.1 
CXBTmCATB  Of  A  NOTABT  WhO  IS  A  STOCKHOLDER  IN  A  BaNK  SUIMO  the  in-- 

dorser  on  a  note,  is  inadmissible  to  prove  demand  and  notice. 

Assumpsit  against  tho  indorsers  of  a  note.  To  proye  demand^ 
protest,  and  notice,  the  plaintiflffl  offered  in  evidence  the  oertifi*^ 
cate  of  one  Story,  a  notary,  who  was  at  the  time  a  stockholder 
and  cashier  of  the  plaintiife'  bank,  which  was  admitted  against  the- 
defendants'  objection.  Verdict  for  the  plaintiflw  and  a  motioa 
for  a  new  trial. 

M.  T,  Reynolds,  for  the  defendants. 

D.  Burwelly  for  the  plaintiffs. 

By  Court,  Bbonson,  J.  Although  the  language  of  the  statate 
is  general,  that  the  certificate  of  a  notary  shall  be  presumptiy^ 
evidence  of  the  facts  contained  in  it,  Stat.  Sess.  of  1833,  p.  395^ 
sec.  8, 1  think  it  should  not  be  so  construed  as  to  admit  the 
certificate  in  a  case  where  the  notary,  by  reason  of  interest,, 
would  be  an  incompetent  witness.  The  legislature  did  not  in- 
tend to  dispense  with  the  necessity  of  proving  a  demand  and 
notice,  for  the  purpose  of  charging  an  indorser,  but  only  to 
change  the  mode  of  proof.  The  statute  has  rendered  it  imnec* 
essary  to  call  the  notary,  by  giving  the  same  effect  to  certain 
facts  set  forth  in  his  official  certificate,  as  though  he  had  ap- 
peared in  court,  and  sworn  to  those  facts.  I  can  not  think  that 
the  legislature  intended  to  sanction  this  secondary  evidence  in 
a  case  where  the  officer  was  an  incompetent  witness  at  the  time 
he  made  the  certificate.  The  same  question  has  arisen  in  Penn- 
sylvania, Bank  v.  Porter,  2  Watts,  141,  and  the  certificate  waa 
rejected. 

New  trial  granted. 

Utioa  and  Soheneotady  R.  R.  Ca  t;.  Bbinokeb-^ 

HOFF. 

[21  Wemdell,  189.] 
MtTTUAL    PrOMISBS    MUST    BE   CONCUBRENT  AND  ObLIOATOBT  AT  THE  SaMM 

Time  to  render  either  binding,  and  must  be  so  stated  in  the  declaration. 
Declaration  Setting  out  No  Promise  by  PLAurriFFas  consideration  for  the- 
defendant's  promise  is  fatally  defective  on  demurrer;  as  where  a  declara- 
tion by  a  railroad  company  sets  out  a  written  agreement  with  the  de- 
fendant, stipulating  that  if  the  company  would  locate  their  road  in  » 
certain  place,  the  defendant,  in  consideration  of  benefits  aocming  to  hiiD' 
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there£roin»  would  pay  the  value  of  certain  lands  required  for  such  loca- 
tion, and  that  afterwards,  on  the  same  day,  in  consideration  of  such 
agreement,  and  that  the  plaintififs,  at  the  defendant's  request,  promised 
to  perform  the  agreement  on  their  part,  the  defendant  undertook  and 
promised  to  perform  it  on  his  part,  and  alleges  performance  by  the 
plaintifffl  and  nen-performance  by  the  defendant. 

Assumpsit.  The  declaration  alleged  an  agreement  in  writing 
on  a  certain  day  between  the  plaintiffs  and  the  defendant,  whereby 
it  was  stipulated  that  if  the  plaintiffs  would  locate  their  road  on 
a  certain  street,  and  should  require  certain  lands  for  that  pur- 
pose, the  defendant,  in  consideration  of  benefits  to  be  deriyed 
irom  such  location,  would  pay  the  appraised  value  of  lands 
taken  for  such  purpose;  and  the  declaration  further  alleged  that 
afterwards,  at  the  same  time  and  place,  in  consideration  of  said 
agreement,  and  that  the  plaintiffis  at  the  defendant's  request 
had  then  and  there  promised  to  perform  the  same  on  their  part, 
the  defendant  faithfully  promised  to  perform  the  same  on  her 
2»rt,  but  that,  though  the  plaintiffs  had  performed  the  agreement 
l>y  locating  the  road  at  the  place  mentioned,  the  defendant  had 
not  performed  the  agreement  on  her  part.  There  was  a  second 
-count,  setting  out  substantially  the  same  facts,  but  with  greater 
particularity.  Demurrer  to  both  counts,  assigning  among  other 
^px)und8  that  no  consideration  for  the  defendant's  promise  was 
«hown. 

8.  Stevens,  for  the  defendant. 

Jf.  T.  Beyndds,  for  the  plaintifEs. 

By  Court,  Nelson,  0.  J.  The  difficulty  in  sustaining  this  ac- 
tion is,  that  no  consideration  appears  for  the  undertaking  of  the 
defendant.  The  written  instrument  is  but  a  simple  proposition, 
jind  no  ayerment  that  it  was  acceded  to  by  the  plaintiffs.  The 
&ct  that  they  afterwards  located  the  road  agreeably  to  the  terms 
of  the  proposition  is,  of  itself,  nothing;  it  should  baye  ap- 
j)eared  that  they  had  agreed  with  the  defendant,  thus  to  locate 
it  as  a  consideration  for  the  promise.  The  promise  of  each 
must  be  concurrent  and  obligatory  at  the  some  time  to  render 
-either  binding,  and  should  be  so  stated  in  the  declaration:  1 
Cai.  585;'  4  Johns.  235 ;»  7  Id.  87,^  3  T.  B.  653,*  148;*^  9  Wend. 
586.' 

This  case  is  not  unlike  Burnet  y.  Biscoe,  4  Johns.  235,  and 
Vooke  y.  Oxley,  3  T.  B.  653.  In  the  first,  the  defendant  made 
jm  agreement  with  the  plaintiff  on  the  twentieth  of  February,  by 

1.  ZdvingitOH  t.  Bogen.  3.  Comstock  v.  Smith,  6.  Payne  t.  Cave. 

3.  Bunut  T.  BUco,  4,  Cooke  r.  Oxley,  6.  De  Zeng  t.  Battey, 
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which  she  agreed  to  give  him  the  refusal  of  her  farm  for  iwo> 
years,  from  the  first  of  April  following,  on  certain  terms  speci- 
fied. The  plaintiff  averred,  that  on  the  first  of  April  he  per- 
formed the  agreement,  etc.  On  demurrer,  the  court  say,  ther» 
was  no  consideration  stated;  that  though  the  defendant  agreed 
to  give  the  refusal  of  the  farm,  the  plaintiff  did  not  agree  to 
take  it;  that  there  was  no  promise  on  his  part  for  the  promise  of 
the  defendant,  nor  any  money  paid,  or  other  valuable  consider- 
ation given.  The  other  case  is,  if  possible,  still  stronger.  There- 
the  defendant  agreed  to  give  the  plaintiff  till  four  o'clock  p.  u., 
to  agree  to  the  proposal,  and  the  declaration  averred  that  he  did 
agree  and  gave  notice  before  the  hour;  still  the  judgment  was 
arrested.  At  the  time  of  entering  into  the  contract,  the  engage- 
ment was  considered  all  on  one  side,  and  it  did  not  appear  thai 
the  parties  came  to  any  subsequent  agreement. 

The  pleader  in  the  cause  before  us,  assumes  that  the  instru- 
ment was  obligatory  on  both  parties  on  the  fourth  of  August, 
when  it  was  executed  by  the  defendant,  and  upon  the  strength 
of  the  legal  liability  arising  thereupon,  alleges,  as  usual,  mu- 
tual promises  by  the  parties  to  fulfill  and  perform  the  aforesaid 
agreement.  Where  this  legal  liability  arises  from  the  contract 
as  set  forth,  it  is  sufficient  to  state  it  without  alleging  formally 
that  the  defendant  promised:  1  Chit.  PI.  299;  2  N.  B.  62.  And 
it  is  equally  clear,  if  none  appears,  the  fiuper  se  asaumpsii  will 
not  help  tilie  count.  Without  the  legal  liability,  the  promise 
fails.  The  radical  vice  in  the  pleading  is,  that  the  agreement, 
and  the  undertaking  and  promise  of  the  plaintiffs  to  perform  it, 
which  they  set  forth  as  the  sole  consideration  for  the  promise  of 
the  defendant,  amounts  to  nothing,  as  the  agreement  is  not  bind- 
ing upon  them;  it  is  an  agreement  only  upon  one  side. 

The  other  objections  I  am  inclined  to  think  imtenable.  The 
appndsal  referred  to,  was  to  be  made  agreeably  to  the  act  of  in- 
corporation in  such  cases  provided. 

Judgment  for  defendant. 

Mutual  Pbomisss  as  Consideration:  See  Howe  ▼.  (yifaUy,  8  Am.  Deo. 
093;  Tucker  v.  WoodU,  7  Id.  305;  Oould  v.  Banks,  24  Id.  90.  Upon  the  gen- 
eral propoeition  that  where  no  promise  by  the  plaintifir  ia  set  oat  aa  the  con- 
sideration for  the  defendant*8  promise,  bat  it  ia  merely  averred  that  the  de- 
fendant's promise  was  sabeeqaently  acted  on  by  the  plaintiff,  sach  promise 
can  not  be  enforced,  the  principal  case  is  cited  as  aathority  in  Boyce  v.  BrowUp 
7  Barb.  90;  Bamea  v.  Perme,  15  Id.  254;  Walker  v.  OUberi,  2  Daly,  S4;  S.  C.« 
2  Rob.  223.  The  case  is  distingaished  on  the  same  point  in  BurreU  ▼.  Boot, 
40  K.  Y.  489.  See  also  McConneU  v.  BriUhart,  17  111.  861,  leferring  to  the 
\  as  aathority  on  this  subject. 
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Downing  v.  Rugab. 

[21  WXMDBLL,  178.] 
PUSnifPnON  18  THAT  A   ToWN   HAS  Two    OVSBSBXBS   OF  THS   POOB  Until 

the  oontrary  appeara,  where  the  statute  requires  each  town  to  elect  twa 
Whxbs  Public  ob  Pbivatb  Axtthobitt  is  Coivtebbed  ok  Sevsbal,  all 
must  confer;  but  if  the  authority  be  public,  a  majority  may  decide  and 
bind  the  minority. 
PuBUO  Axtthobitt  Convebbxd  upon  Two  can  not  bb  Exxbcised  bt  One 
without  the  other's  consent,  because  the  number  does  not  admit  of  a 
majority;  but  it  seems  that  to  prevent  a  foilure  of  justice,  where  im- 
mediate action  is  necessary,  one  may  act  alone  if  the  other  is  dead,  ab- 
sent, or  interested.  ' 

OmB  of  Two  OVBBSEEBS  OF  THB    POOB   HAT,  BY    Ck)NSBNT  OF  THX  OtH£B» 

Act  alonb,  as  the  agent  or  deputy  of  both,  in  applying  for  and  execut- 
ing a  warrant,  under  the  statute,  against  the  property  of  one  who  has 
absconded,  leaving  his  family  chargeable  to  the  town,  and  the  consent  of 
the  other  overseer  will  be  presumed,  if  the  warrant  is  regular  on  its  face, 
and  recites  an  application  by  both. 

PBMUMPTION  THAT  AN    OVEBSBEB    OF  THE  PoOB    ACTED    RbOULABLT,   and 

with  the  consent  of  his  colleague,  in  proceeding  against  the  property  of 
one  who  has  absconded  leaving  his  family  chargeable  to  the  town,  must 
prevail,  and  justify  his  acts  until  the  want  of  such  consent  is  affinn- 
atively  shown  by  the  testimony  of  the  other  overseer,  he  being  a  com* 
petent  witness. 

Rbtubn  in  THE  Name  of  onlt  One  of  the  Ovebsebbs  of  the  poor  of  a 
seizure  of  the  property  of  one  who  has  absconded,  leaving  his  family 
chargeable  to  the  towil,  is  informal  only,  if  jurisdiction  has  been  regu- 
larly acquired,  and*Dot  imfSeaohable  in  an  action  against  the  overseer  who 
made  the  seizure. 

bBUANGB  OF  A  Wabbant  ON  Incomfbtent  Tbstimont  is  merely  erroneous, 
and  does  not  render  the  proceeding  void,  as  where  the  warrant  is  issued 
solely  on  the  testimony  of  the  wife  of  the  person  whose  property  is  seized 
thereunder. 

Tbotbb  for  the  taking  of  certain  chattels.  Justification,  that 
the  seizure  Tras  made  by  the  def  endimt  as  oTcrse^  of  the  poor 
of  the  town  of  Potter,  in  Yates  county,  under  a  warrant  issued 
against  the  property  of  the  plaintiff  as  having  absconded,  leay- 
ing  his  family  chargeable  to  the  public.  The  warrant,  which 
was  regular  on  its  face,  was  introduced  in  evidence.  The 
plaintiff  proved,  however,  that  the  application  for  the  warrant, 
the  seizure,  and  the  return  were  made  by  the  defendant  alone, 
no  other  overseer  of  the  poor  acting  with  him,  and  that  the  war- 
rant was  issued  solely  on  the  testimony  of  the  plaintiff's  wife, 
and  insisted  that  the  proceedings  were  therefore  without  juris- 
diction, and  void.  The  provisions  of  the  statute  and  other  facts 
are  set  out  in  the  opinion.    Another  objection  insisted  on  by 
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the  plaintiff  was,  that  the  duties  of  the  overseers  of  the  i>oor  of 
the  several  towns  in  Yates  county  had  been,  by  the  supervisors, 
transferred  to  the  county  superintendents  of  the  poor,  which 
<[uestion  was  left  to  the  jury  by  the  judge.  Verdict  for  the  de- 
fendant.   Motion  for  a  new  trial. 

S.  Stevens,  for  the  plaintiff. 

D,  B,  Frosser,  for  the  defendant. 

By  Court,  Cowen,  J.  The  jury  found,  under  the  charge  of 
ihe  judge,  that  the  distinction  between  town  and  county  i>oor 
had  not  been  abolished  in  the  cotmiy  of  Yates,  and  the  only 
-questions  presented  by  this  case  are:  1.  Whether  the  proceed- 
ing was  void  for  want  of  action  by  two  overseers;  and  if  not, 
ihen,  2.  Whether  it  was  void  because  the  plaintiffs  wife  was  the 
«ole  witness  before  the  justices. 

1.  The  statute  requires  each  town  to  elect  two  overseers:  1  B. 
'S.  832,  sec.  4.  I  therefore  think,  till  the  contraiy  be  shown, 
we  must  intend  there  were  two  in  the  town  of  Potter.  Besides, 
it  is  quite  doubtful  whether,  if  there  be  not  two,  any  act  what- 
•ever  can  be  done  as  overseer  by  the  other.  Should  the  town 
omit  to  choose  the  requisite  number,  they  would  not  pursue  the 
statute  authorify;  though  if  one  should  die  or  be  disqualified, 
it  would  seem  that  the  other  might  then  act  alone:  14  Yin.  Abr. 
Joint  and  Several  (B),  pi.  1;  45  Ass.,  pi.  3;  Jenk.  40,  case  76. 
Though  otherwise  of  judicial  officers:  Auditor  Curie's  case,  11 
Eep.  2;  Jenk.  40,  case  76. 

The  statute  under  which  the  defendant  proceeded,  1  B.  S. 
"624,  sees.  8-10,  provides  that  when  a  father,  etc.,  shall  abscond, 
leaving  his  wife  and  children  chargeable  to  any  town,  or  likely 
io  become  so,  the  overseers  may  apply  to  any  two  justices,  who, 
upon  due  proof,  may  issue  their  warrant  authorizing  the  over- 
seers to  seize  his  goods.  By  virtue  of  this  warrant  the  overseers 
may  seize  the  goods  and  be  vested  thereby  with  all  the  owner's 
Tight.  The  overseers  shall  make  an  inventory,  and  return  it,  to- 
cgether  with  their  proceedings,  to  the  next  general  sessions,  there 
to  be  filed;  and  the  court  may  confirm  the  warrant  and  seizure, 
or  discharge  the  same.  The  statute  in  terms  confers  a  joint  au- 
thoriiy;  and  containing  no  express  provision  that  each  of  the 
overseers  may  proceed  separately,  it  is  objected  that  all  is  void 
here  for  want  of  jurisdiction,  because  it  did  not  appear  affirm- 
4itively  that  both  of  them  actually  joined  in  the  complaint  and 
subsequent  proceedings.  The  rule  seems  to  be  well  established, 
that  in  the  exercise  of  a  public  as  well  as  private  authoril^. 
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'whether  it  be  ministerial  or  judicial,  all  the  persons  to  whom  it 
is  committed  must  confer  and  act  together,  imless  there  be  a  pro- 
vision that  a  less  number  may  proceed.  Where  the  authority  is 
public,  and  the  number  is  such  as  to  admit  of  a  majority,  that 
will  bind  the  minority,  after  all  have  duly  met  and  conferred: 
<Jreen  v.  MiUer,  6  Johns.  39,  41  [5  Am.  Dec.  184];  Grindley  v. 
Barker,  1  Bos.  &  Pul.  236;  2  K.  S.  458,  sec.  27,  2d  ed.;  3  Id. 
780,  note,  sec.  44,  referring  to  6  Johns.  39;  Bex  v.  Beeston,  3  T. 
B.  592, 594.  It  follows,  that  where  there  are  only  two,  nothing 
'Can  be  done  without  the  consent  of  both.  And  this  has  been 
held  as  a  general  rule  where  a  county  has  two  coroners  or  sher- 
iflfe :  6  Vin.  Abr. ,  Coroner  (H),  pi. ;  14  Vin. ,  vi  supra;  Bex  v.  War- 
rington,  1  Salk.  152.  Yet,  there  are  authorities  which  hold 
•clearly,  that  to  prevent  a  failure  of  justice,  one  may  act  alone 
without  consulting  the  other;  as  if  one  be  dead,  or  interested, 
or  absent  where  it  is  necessaiy  to  make  an  immediate  arrest.  All 
this  may  be  collected  from  Yiner  and  Salkeld,  before  cited,  to 
which  may  be  added  Naylor  v.  Sharplesa,  2  Mod.  23;  uid  see 
Auditor  Curie's  case,  11  Rep.  2,  and  Bich  v.  Player,  2  Show.  286. 
I  should  infer,  from  these  authorities,  that  one  overseer  alone 
might  at  his  pleasure  make  a  seizure  of  the  goods. 

But  admitting  that  it  were  necessary  they  should  act  jointly 
-throughout,  and  that  should  one  act  without  the  assent  of  the 
•other,  all  would  be  void,  the  warrant  here  on  its  face  appears  to 
be  regular.  It  recites  the  application  as  being  made  by  both; 
and  it  being  the  duty  of  the  acting  overseer  not  to  proceed  with- 
out obtaining  the  other's  consent,  I  think  we  are  bound  strongly 
to  presume  that  such  consent  was  obtained.  It  can  not  be 
necessary  that  both  should  be  corporally  present.  The  duty  is 
4eKtrictly  ministerial,  and  one  may  act  alone  as  the  agent  or  deputy 
of  both,  with  the  other's  consent.  Ministerial  officers  may,  in 
^neral,  depute  their  powers  to  one  another  or  to  a  third  person : 
Toml.  L.  Diet.,  Deputy.  Can  there  be  a  doubt,  that  over- 
seers of  the  poor,  in  prosecuting  under  the  excise  law,  or  other- 
wise appearing  as  parties,  may  make  an  attorney?  So  of  various 
other  municipd  officers.  This  right  has  never  been  questioned, 
nor  that  they  may  delegate  all  their  authority  to  one  of  their 
body  to  act  as  attorney.  The  delegation  need  not  be  in  writing; 
it  is  good,  though  merely  oral:  Gaul  v.  Groat,  1  Cow.  113;  Tul- 
lock  V.  Cunningham,  Id.  256.  It  is  very  common  for  such  offi- 
<sexs  and  others,  acting  as  commissioners  under  various  statutes,^ 
not  only  to  delegate  in  particular  instances,  but  to  agree  gener- 
ally, that  one  of  the  board  shall  act  in  behalf  of  the  whc'L-  i  i 
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the  exeoation  of  whateTer  measure  thej  may  resolve  on.  This 
is  conyement,  and  it  is  many  times  impossible  that  ministerial 
duties  should  be  executed  without  the  employment  of  agents 
or  deputies.  The  law  allows  it  in  respect  to  such  convenience, 
always  holding  the  officers  themselves  accoimtable  for  the  acts 
of  their  agents;  of  this,  various  instances  are  put  in  the  Earl  of 
Shrewsbury's  case,  9  Rep.  48, 49.  It  being  the  duty  of  the  over- 
seers to  act  jointly,  and  they  having  power  thus  to  act  by  one  of 
their  body  in  the  mere  execution  of  their  resolves;  and  such  too 
being  the  common  course  of  business,  which  is  convenient  and 
□aany  times  absolutely  necessary,  a  very  strong  intendment  arises 
when  one  comes  to  act  for  all,  that  he  hAa  done  his  duiy  by  con- 
ferring with  his  companions,  and  obtaining  the  requisite  power. 

There  is  also  another  principle  on  which  the  assent  of  the 
other  overseer  should  be  presumed.  The  case  was  a  fit  one  for 
prosecution,  and  the  suit  beneficial  to  the  tovm  represented  by 
the  overseers.  It  has  been  often  held,  that  any  of  the  principles 
mentioned  authorize  a  presumption  that  the  party  charged  with 
a  neglect  of  duiy  proceeded  regularly.  This  presumption  pre- 
vails till  the  contrary  be  clearly  shown.  One  instance  of  presump- 
tion from  official  duty,  is  a  constable  being  sued  for  making  an 
arrest  on  execution  without  first  searching  for  property.  He 
shall  be  presumed  to  have  made  the  search,  and  the  plaintiff  be 
put  to  prove  the  negative:  Barhydt  v.  VaUc,  12  Wend.  145, 146 
[27  Am.  Dec.  124].  The  cases  are  numerous  under  all  the  heads 
of  presimiption  I  have  mentioned,  and  too  familiar  to  need  cita- 
tion. It  was  said  by  Bayley  and  Littiedale,  justices,  in  Bailey 
V.  GiUverweU,  8  Bam.  &  Cress.  448,  that  where  an  act  is  for  the 
benefit  of  the  party,  though  it  be  done  by  another  without  any 
apparent  authority,  a  subsequent  assent  is  sufficient,  and  shall 
be  presumed.  Can  there  be  a  doubt  of  this?  Suppose  one  of 
two  overseers  of  the  i>oor  receives  money  due  to  the  i>oor  fund, 
who  would  hesitate  to  presume  that  the  other  would  assent  to 
the  payment? 

The  presumptions  of  which  I  have  spoken,  especially  those 
arising  from  official  duty,  are  very  strong;  and  that  the  duty  was 
not  performed  must  be  shown  by  calling  those  whose  relation  to 
the  transaction  can  put  a  direct  negative  upon  it,  imless  their 
absence  be  accounted  for.  This  was  distinctiy  held  in  WilliafM 
V.  The  East  India  Co.,  8  East,  192,  wherein  it  was  sought  to 
charge  the  company  because  their  officer  had  neglected  to  give 
notice  to  the  plaintiff's  chief  mate,  that  certain  combustibles 
laden  by  the  defendants  on  board  the  plaintiff's  ship  were  of 
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each  a  character  as  to  endanger  its  safety.  The  court  presumed 
that  the  defendant's  officer  had  given  notice;  and  the  chief  mate 
being  dead,  it  was  held  essential  to  produce  the  officer  him* 
iself  who  delivered  the  materials — ^f or  want  of  which  the  plaintiff 
was  nonsuited.  Proof  by  the  captain  and  second  mate  that 
they  had  no  notice,  was  held  to  be  merely  circumstantial,  and 
therefore  insufficient. 

In  the  case  at  bar,  if  the  absent  oyerseer  had  not  given  his 
consent  and  authority  to  proceed,  he  alone  could  say  so;  and  I 
think  it  due  to  the  defendant  and  the  general  safety  of  this  kind 
of  officers  to  presume  they  proceeded  regularly,  till  the  best 
sources  of  information  are  exhausted.  The  other  oyerseer  was 
a  competent  witness;  and  in  his  absence  it  was  right  at  the  cir- 
cuit to  regard  the  defendant  as  properly  acting  for  both.  Had 
the  other  been  dead  or  his  absence  otherwise  accounted  for,  the 
circumstances  might  have  been  sufficient  to  negatiye  the  proi>er 
authority  till  it  was  shown  affirmatiyely.  As  the  case  stands, 
nothing  was*  shown  which  is  necessarily  inconsistent  with  the 
assent  of  the  other  overseer.  The  proof  establishes  merely  that 
he  did  not  appear  in  the  matter  personally.  The  process  then 
must  be  taken  to  have  been  regularly  sued  out  so  far  as  authority 
was  concerned.  The  seizure  of  the  plaintiff's  goods  was  conse- 
quently lawful,  imless  the  proceeding  be  otherwise  impeachable; 
and  though  the  return  to  the  general  sessions  should  regularly 
have  been  in  the  name  of  both  overseers,  the  omission  is  but  an 
informality,  which  after  jurisdiction  properly  acquired,  can  not 
be  objected  in  this  collateral  action.  It  was  but  a  clerical  error, 
which  might  have  been  amended  on  motion  so  as  to  speak  accord- 
ing to  the  legal  effect  of  the  seizure. 

Next  it  is  objected  that  the  wife  was  an  incompetent  witness; 
and  that  the  warrant  was  taken  out  on  her  testimony  alone,  there 
was  a  want  of  jurisdiction.  But  according  to  Van  Steenbergh  y. 
Zorte,  10  Johns.  167,  the  admission  of  improper  proof  is  a  mere 
error  of  the  magistrate;  and  can  not  be  objected  as  rendering 
the  proceeding  void. 

New  trial  denied. 

AUTHOBITY   DSLBOATKD   TO  SSYSRAL  FOB  PUBUO  OB  PBIVATB   PcrBPOBX, 

HOW  BxxBCisxD:  See  McCoy  v.  CurUee,  24  Am.  Dea  118,  and  other  coses  in 
this  series  and  elsewhere  died  in  the  note  to  that  decision.  See  also  PHrce  v. 
If.  O,  Building  (7o.,29Id.  448;  WiUiams  ▼.  School Duiiriei,S2Id.  248, and  note; 
and  Crocker  v.  Crane^  poit.  The  general  doctrine  laid  down  in  the  foregoing 
dedsion,  that  where  an  anthority  is  conferred  npon  several,  either  for  a  pub- 
lic or  private  purpose,  and  whether  snch  power  be  ministerial  or  judicial,  aU 
must  meet  and  confer  together  in  order  to  render  its  exercise  ^lid,  is  r» 
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f erred  to  with  approral  in  Schujfier  v.  Marsh,  37  Barb.  355;  ParroU  r. 
Kniekerhocher  Ice  Co.,  38  How.  Pr.  510;  S.  C,  8  Abb.  (N.  S.)  236;  Powea  v. 
IkUtie,  3  N.  T.  401.  The  language  of  Coweu,  J.,  on  this  point  is  said,  how- 
ever, in  People  v.  Walker,  2  Abb.  Pr.  427;  S.  C,  23  Barb.  310,  to  be  merely 
•dictam,  not  sustained  by  the  authorities  cited  by  him,  so  to  as  it  relates  to 
public  bodies  not  acting  judicially,  and  that  in  such  cases,  if  a  majority  may 
•decide,  a  majority  is  a  quorum.  In  Perry  v.  7)ftien^  22  Barb.  140,  Paige,  J., 
citing  the  principal  case,  states  the  rule  to  be,  that  when  a  public  authority, 
judicial  in  its  nature,  is  conferred  on  several,  all  must  meet  and  consult, 
though  a  majority  may  decide;  and  that  where  the  power  Ib  ministerial,  a 
majority  must  concur  in  the  performance  of  the  act,  but  they  may  act  sep- 
arately. For  the  former  of  these  two  principles,  Doummg  v.  Rttgar  is  relied 
-on  as  authority  in  Harris  v.  Whitney,  6  How.  Pr.  176;  Matter  of  Thirty- 
fourth  Street  Sewer,  31  Id.  61;  Matter  of  FouHh  Avenue,  11  Abb.  Pr.  200; 
Keeler  v.  Ih>si,  22  Barb.  401;  People  v.  Supervisors  of  Chenango  Co,,  11  N. 
Y.  571;  Johnson  v.  Dodd,  56  Id.  79.  To  the  point  that  where  an  act  to  be 
•done  by  several  under  a  public  authority  is  performed  by  less  than  the  whole 
number,  if  the  proceedings  are  otherwise  regular,  it  will  be  presumed,  in. the 
absence  of  proof  to  the  contrary,  that  all  met  and  consulted,  the  principal 
«ase  is  cited  in  Tucker  v.  Rankin,  15  Barb.  480;  Perry  v.  Tynen,  22  Id.  141; 
DougJity  v.  Hope,  3  Denio,  253;  Board  of  Commissioners  v.  Doherty,  16  How. 
Pr.  49;  Board  of  Excise  v.  Saekrider,  36  N.  Y.  158;  People  v.  Palmer,  62 
Id.  87. 

Presumption  that  Official  Dutt  was  Reoularlt  Pkrformbd:  See 
Hartweli  v.  Root,  10  Am.  Dec.  232;  Terry  v.  Bleight,  16  Id.  101;  Farr  v.  Sims, 
'24  Id.  396.  The  principal  case  is  dted  as  an  authority  on  this  subject  in  Briets 
estate,  15  Abb.  Pr.  41;  TuthiU  v.  Wheeler,  6  Barb.  366;  Miller  v.  Lewis,  4  N. 
Y.  668. 

Justification  of  Officbbs  by  their  Process. —This  subject  is  discussed 
at  length  in  the  note  to  Savaeool  v.  Boughton,  21  Am.  Dec.  190.  See  also 
-Carle  v.  Delesdemier,  29  Id.  508;  Parker  v.  Walrod,  30  Id.  124;  Pierson  v. 
■<kile.  Id.  487;  Lewis  v.  Avery,  Id.  469;  Haskins  v.  Toung,  31  Id.  426,  and 
the  notes  to  those  decisions  referring  to  other  cases  in  this  series  on  the  same 
^int. 


Gbooeeb  v.  Gbane. 

[21  Wbxdxll,  211.] 

l^OTUtT's  Csbtifioatb  18  Priha  Facib  Sufficient  Evidbnob  that  notice  of 
non-payment  of  a  check  was  properly  directed. 

-Special  Words  are  not  Essential  to  Revive  a  Statute  providing  for  the 
construction  of  a  railroad,  which  has  expired  because  the  work  has  not 
been  commenced  within  the  time  therein  limited,  but  a  statute  passed  af- 
ter such  expiration  extending  the  time,  will  be  a  sufficient  revivor. 

IEeceivino  Subscriptions  of  Stock  is  a  Ministerial  Act  under  a  statute 
authorizing  commissioners  to  take  subscriptions,  and  subsequently  to  dis- 
tribute the  stock,  and  such  act  may  be  performed  by  an  agent  or  deputy, 
or  by  one  without  authority,  whose  act  is  afterwards  ratified  by  the  com- 
missioners. 

Distribution  of  Stock  is  a  Judicial  Act  under  a  statute  empowering  cer- 
tain oommiasioners  to  distribute  the  stock  of  a  corporation  among  the 
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tabscriben  "  in  such  maimer  as  they  shall  deem  most  conducive  to  the  ii>- 
terests  of  the  said  corporation,*'  and  all  the  commissioners  must  be  pres-^ 
ent  and  consult  respecting  such  distribution,  or  the  proceeding  w\ll  be- 
without  jurisdiction  and  void. 

CoMMiasiONXBS  ExsBCisiNo  J(7DioiAL  PowKBS  Under  a  statute  must  all  meet- 
and  consult,  though  a  majority  may  decide. 

Distribution  of  Stock  is  a  Condition  Precedent  to  the  existence  ot  a  cor- 
poration under  a  statute  providing  that  certain  parties  and  such  other- 
persons  as  shall  become  stockholders  shall  constitute  the  corporation. 

Check  Given  for  Stock  in  a  Corporation  which  Acquires  no  Existenck 
because  the  stock  is  not  distributed  by  the  number  of  commissioners  re- 
quired to  constitute  a  legal  board,  is  void  for  want  of  consideration. 

Commissioners  have  no  AuTHORmr  to  Receive  Indorsed  Checks  in  Lieit 
OF  Cash,  especially  where  it  is  known  that  the  drawers  have  no  funds>. 
under  an  act  authorizing  them  to  take  subscriptions  for  stock  in  a  cor- 
poration, and  requiring  the  payment  of  a  certain  sum  upon  each  share 
at  the  time  of  subscription,  and  a  check  so  taken  is  void  as  against  the 
policy  of  the  statute. 

JUDOB  AND  not' THE  JURT  MUST  DECIDE  WHETHER  CHECKS  ARE  ReCEIVABLR 

iilstead  of  cash  in  payment  of  a  percentage  required  by  statute  to  be  paidi 
at  the  time  of  subscribing  for  stock  in  a  corporation. 

Fraud  Practiced  bt  Commissioner  upon  his  Co-commissioners  as  to  the- 
distribution  of  stock  in  a  corporation,  that  being  a  matter  in  which  they 
are  acting  judicially,  does  not  r^der  their  proceedings  void  as  respects- 
the  subscribers,  if  they  have  jurisdiction  in  the  premises. 

Misapplication  of  a  Check  Taken  upon  a  Subscription  of  stock  in  a  cor- 
poration by  paying  it  away  upon  the  private  debt  of  one  of  the  directors,, 
will  not  vitiate  it  if  otherwise  valid. 

Assumpsit  against  the  defendant,  as  drawer  of  a  certain  check,, 
payable  to  the  order  of  one  Sazton,  and  indorsed  by  him  and 
certain  other  parties.  The  plaintiffs  introduced  the  certificate  of 
a  notary  to  prove  presentment  and  notice,  from  which  it  ap- 
peared that  the  notice  was  sent  by  mail  to  the  drawer  and  in- 
dorsers  at  Fredonia,  but  there  being  no  evidence  offered  to  show 
that  they  resided  at  that  place,  the  defendant  moved  for  a  non- 
suit on  that  ground,  and  also  on  the  ground  of  an  alleged  va- 
riance between  the  check  produced  in  evidence  and  that  de- 
scribed in  the  plaintiffs'  bill  of  particrdars.  The  motion  wa» 
overruled.  From  the  evidence  offered  by  the  defendant,  it  ap- 
peared that  the  check  in  question  was  given  in  payment  of  the- 
percentage  required  by  statute  upon  a  subscription  by  the  de- 
fendant for  certain  shares  of  stock  in  the  Buffalo  and  Erie  rail- 
road company.  The  evidence  tended  further  to  show  that  the 
commissioners  who  took  the  subscription  and  received  the  check, 
knew  that  the  defendant  had  no  funds  in  the  bank,  and  trusted 
entirely  to  the  credit  of  the  drawer  and  indorsers,  and  that  it 
was  the  understanding  that  it  was  not  to  be  presented  for  thirty 
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days.  The  evidence  as  to  the  oommiBsionerB'  praotice  in  taking 
uncurrent  bills  and  indorsed  checks  from  other  subscribers,  is 
snfficientlj  stated  in  the  opinion.  It  further  appeared  that  some- 
of  the  commissioners  appointed  by  the  act  to  receiye  subscriptions, 
were  not  present  when  the  subscriptions  were  received,  nor  when 
the  stock  was  distributed.  This  was  one  of  the  grounds  relied 
on  by  the  defendant  as  rendering  the  proceedings  Toid,  and  his 
check  worthless.  It  further  appeared  that  one  of  the  commis- 
sioners practiced  a  fraud  on  his  colleagues  by  acting,  without 
their  knowledge,  as  the  agent  of  a  person  who  desired  to  have  the 
road  established  along  a  certain  route,  and  by  procuring  large 
subscriptions  of  stock  for  his  benefit,  in  the  names  of  other  par- 
ties. The  result  was,  that  although  the  majority  of  the  com- 
missioners intended,  in  distributing  the  stock,  to  give  a  majoriiy 
of  it  to  tho8e>faToring  another  route,  they  were  induced  by  the 
practices  of  their  colleague,  to  distribute  the  majority  of  the 
stock  to  those  subscribers  who  favored  the  route  preferred  by 
the  person  in  whose  interest  such  colleagi^e  was  acting.  It  fur- 
ther appeared  that  the  defendant's  check  was  put  in  circulation 
with  others,  contrary  to  the  express  directions  of  a  majority  of 
the  commissioners,  made  after  discovering  the  fraud  practiced 
on  them,  and  it  was  paid  away  on  the  private  debt  of  Van  Buren, 
one  of  the  directors  of  the  corporation.  The  plaintiffs  admitted 
that  the  check  in  their  hands  was  subject  to  the  same  equities 
as  it  would  be  in  the  hands  of  the  corporation.  It  further  ap- 
peared that  the  construction  of  the  road  was  not  commenced 
until  July,  1836,  after  the  expiration  of  the  time  limited  in  the 
original  act  of  incorporation  of  April  14,  1832.  The  plaintiffs 
contended,  however,  that  the  provisions  of  that  act  were  re- 
vived and  continued  by  the  act  of  May  7, 1836,  by  which  the 
time  for  commencing  the  work  was  extended,  and  tibe  judge  so 
charged  the  jury  against  the  request  of  the  defendant.  The 
judge  also  instructed  the  jury,  contrary  to  the  request  and 
prayer  of  the  defendant,  that  the  commissioners  acted  minis- 
terially, and  not  judicially,  in  receiving  subscriptions  and  dis- 
tributing the  stock,  although  they  had  a  discretion  as  to  the  per- 
sons who  should  receive  stock  and  the  amounts,  and  that  there- 
fore all  need  not  concur,  but  a  majority  could  act;  and  that  the 
fraudulent  conduct  of  one  of  the  commissioners  did  not  in- 
validate the  proceedings  of  the  majority  who  acted  in  good 
faith,  and  though  it  might  affect  the  title  of  those  for  whom 
such  commissioner  obtained  stock,  it  could  not  affect  the  de- 
iendant,  who  had  received  his  stock  in  precise  accordance  with 
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tiis  subscription  and  with  the  intention  of  the  majority  of  the 
commissioners^  and  had  voted  upon  it,  and  could  not  now  object 
that  others  had  been  defrauded^  or  that  he  would  have  realized 
greater  benefits  if  the  majority  of  the  stock  had  been  issued  to 
other  parties  than  those  who  had  obtained  it  through  the  fraud- 
ulent conduct  of  one  of  the  commissioners.  The  judge  also, 
contrary  to  the  request  of  the  defendant,  left  it  to  the  jury  to 
decide,  as  a  matter  of  fact,  whether  the  checks  received  by  the 
<sommissioner8  were  received  in  the  ordinary  course  of  business 
as  cash  payments,  without  any  agreement  to  give  credit  to  the 
subscribers,  and  instructed  them  that  if  they  should  so  find,  it 
would  be  a  valid  payment  under  the  statute.  Verdict  for  the 
plaintiffs,  and  a  motion  for  a  new  trial,  based  on  exceptions  to 
the  rulings  of  the  judge  at  the  circuit. 

A.  Taber  andS.  Stevens,  for  the  defendant,  claimed:  1.  That  the 
nonsuit  should  have  been  allowed;  first,  because  of  the  variance 
Above  referred  to,  and  second,  because  there  was  no  evidence 
that  the  notice  was  sent  to  the  drawer's  place  of  residence. 
2.  That  the  act  of  1832  was  not  revived  by  the  act  of  1836. 
Z.  That  the  acts  of  the  commissioners  in  receiving  subscrip- 
tions and  distributing  stock  were  void  because  all  did  not  unite. 
4.  That  the  check  was  void;  first,  because  taken  without  author- 
ity, and  second,  because  there  was  no  legal  payee.  5.  That  the 
check  was  void  because  the  commissioners  could  take  cash  only 
in  payment.  6.  That  the  fraud  of  one  of  the  commissioners 
vitiated  the  proceedings.  7.  That  the  misapplication  of  the 
check  would  bar  a  recovery. 

M.  T.  Eeynolds,  for  the  plaintiffs. 

By  Court,  Cowen,  J.  The  first  subdivision  of  the  plaintiff's 
^rst  x)oint  does  not  arise.  The  declaration  and  bill  of  particu- 
lars delivered  with  it  are  not  set  out  in  the  bill  of  exceptions, 
BO  that  we  can  judge  whether  there  was  a  variance  or  not  from 
the  check  given  in  evidence.  As  to  the  second  subdivision  of 
the  first  point,  the  notary's  certificate  is  not  set  forth.  Non  con" 
ttaiy  but  it  was  well  on  its  face,  and  sufficient  to  prove  notice. 
If  the  objection  mean  that  index>endent  proof  should  have  been 
given  that  the  notice  was  properly  directed,  that  is  a  mistake. 
The  certificate  is,  per  se,  prima  facie  sufficient  evidence  that  it 
was  properly  directed:  2  B.  S.  212,  sec.  46,  2d  ed. 

The  second  point  of  the  defendant  is  not  well  taken.  The 
•act  of  1836  does  not  say  in  terms  that  the  first  act  shall  be  re- 
vived; but  it  doea  the  same  thing  by  implication.    The  first  act 
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had  expired  by  its  own  provision,  because  the  road  had  not  been 
commenced  within  four  years.  The  last  act  declares  that  the 
time  shall  be  extended,  and  then  professes  to  amend  the  former  . 
act  and  repeal  parts  of  it.  The  meaning  of  the  legislature  ia 
perfectly  plain;  and  apt  words  are  not  essential:  Dwarns  on 
Statutes,  702,  703. 

As  to  the  defendant's  third  and  fourth  points,  the  receivings 
of  subscriptions  was  not  a  ministerial  act.  Any  one  had  a  right 
to  subscribe  and  pay  in  the  four  per  cent.  Such  an  act  might 
be  allowed  by  an  agent  or  deputy  appointed  by  the  commis- 
sioners, or  by  one  without  authority  at  the  time;  the  acts  being 
afterwards  ratified  by  the  board.  But  the  question  is  different 
as  to  the  distribution  of  stock.  The  fourth  section  provider 
that  *'  if  more  than  six  hundred  and  fifty  thousand  dollars  shall 
have  been  subscribed,  they  (the  commissioners)  shall  distribute 
the  said  istock  among  the  several  subscribers  in  such  manner  as- 
they  shall  deem  most  conducive  to  the  interests  of  the  said  cor- 
poration:" Statutes,  ses.  of  1832,  p.  191.  Here,  it  appears  to 
me,  is  a  judicial  power  vested  in  the  commissioners;  a  power  to 
exercise  a  discretion  founded  on  such  considerations  as  may  ap- 
pear to  them  beneficial  to  the  company's  interests.  These  may 
be  various  and  important,  while  the  decision  is  in  its  nature  be- 
yond the  reach  of  appeal:  Walker  v.  Devereaux,  4  Paige,  229. 
And  see  The  People  ex  reL  Case  v.  Collins,  19  Wend.  56,  60,  etc. 
Then  it  has  long  been  x>erf ectly  well  settled  that  where  a  statute 
constitutes  a  board  of  commissioners  or  other  officers  to  decide 
any  matter,  but  makes  no  provision  that  a  majority  shall  consti- 
tute a  quorum,  all  must  be  present  to  hear  and  consult,  though 
a  majority  may  then  decide :  Ex  parte  Rogers,  7  Cow.  526, 529, 530, 
and  the  cases  there  cited,  and  see  note  (a).  The  statute,  2  E.  S. 
458,  sec  27,  2d  ed.,  was  passed  in  affirmance  of  this  rule,  which 
it  adopts  in  terms.  The  rule  has  been  applied  to  ordinary  com- 
missioners of  highways:  Babcock  v.  Lamb,  1  Cow.  238,  and  a 
statute  was  thought  necessaiy  to  qualify  the  rule  in  this  case, 
which  has  been  done  slightly  by  1  E.  S.  520,  sec.  129,  2d  ed. 

The  statute  in  question,  section  1 ,  provides  that  Heman  McClure, 
Benjamin  Walworth,  John  Crane,  and  such  other  'X>er8ons  as 
shall  become  stockholders,  shall  constitute  the  corporation,  and 
if  no  stock  was  distributed,  there  is  no  corporation.  The  objec- 
tion that  there  was  no  party  pavee  who  could  legally  receive  the 
check,  is  untounded  in  tact.  Saxion  was  a  coLipet^u^  t^^ap 
But  the  awarding  and  distributing  of  the  stock  by  the  proY«r^ 
authority  was  a  condition  precedent  to  the  existence  of  the  c^ 
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poration.  This  is  the  Tiew  taken  by  the  present  chancellor  in 
Walker  t.  Devereaux,  4  Paige,  229,  upon  a  statute  with  similar 
proyisions  as  to  the  mode  of  organization,  under  which  the  Utica 
and  Schenectady  railroad  company  was  constituted,  and  which 
view  I  am  satisfied  is  perfectly  sound.  The  distribution  being 
conducted  throughout  by  a  number  of  commissioners  not  suffi- 
cient to  constitute  a  legal  board,  was  coram  non  judice,  and  void. 
It  follows  that  there  never  was  any  corporation.  The  defendant 
got  no  stock,  and  all  consideration  for  the  check  has  failed. 
See  also  the  reasoning  of  Lansing,  chancellor,  in  Jenkins  y. 
Union  Turnpike  Co.,  1  Cai.  Cas.  in  Err.  94,  95. 

With  regard  to  the  fifth  point,  the  commissioners,  in  a  matter 
wherein  they  had  a  right  to  act,  received  uncurrent  money  and 
indorsed  checks,  instead  of  cash  for  the  percentage,  required 
by  the  act  to  be  paid  at  the  time  of  the  subscription.  I  can  not 
collect  from  the  evidence  that  they  made  any  serious  stand  on 
the  condition  that  cash  should  be  paid.  By  cash  I  mean  specie^ 
or  its  equivalent  in  current  bills  of  specie-paying  banks.  They 
received  uncurrent  money  for  a  while,  and  at  last  resolved  to 
receive  checks,  lending  an  easy  ear  to  the  presumption  urged 
upon  them,  that  a  drawer  of  a  check  ha^  current  funds  in  place. 
I  can  not  feel  a  doubt  on  reading  the  evidence  that  the  whole 
was  a  mere  evasion  of  the  statute.  In  that  I  certainly  differ 
from  the  jury  to  whom  the  question  was  left.  It  ought  not  to 
have  been  left  to  a  jury,  whether  knowingly  paying  and  receiv- 
ing uncurrent  money  was  a  compliance  with  the  mandate  of  the 
legislature.  At  what  discount  the  money  stood  does  not  appear. 
It  must,  I  think,  have  been  wretchedly  worthless  to  have  been 
uncurrent  amid  the  inflations  of  1836.  The  checks  were  received 
mainly  because  they  were  preferred  to  this  uncurrent  money. 
There  was  some  question  started  whether  the  drawers  had  funds^ 
those  very  drawers  too  who  had,  it  seems,  nothing  but  uncurrent 
money  to  pay.  A  good  indorser  was  required;  but  looking  at 
the  whole  transaction,  this  was  evidently  a  substitution  of  indi- 
vidual credit  for  cash  payment.  Giving  time  of  payment  was 
talked  of,  inasmuch  as  the  money  would  not  be  wanted  for  im- 
mediate use.  I  think  the  jury  fell  into  a  plain  mistake  when^ 
under  the  charge  of  the  judge,  they  pronounced  this  the  ordi- 
nary course  of  receiving  checks,  to  effectuate  a  cash  payment. 
Why  are  they  taken  as  cash  in  the  ordinary  course  of  business  ? 
Because  they  are  a  mere  transfer  of  money  which  a  man  has  at 
his  banker's.  I  do  not  deny  that  receiving  an  occasional  check 
might  have  been  a  fair  substitute.    But  checks  being  crowded 
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on  the  commissionerB  in  a  mass,  because  no  subscriber  had 
anything  but  uncurrent  money  to  pay,  is  another  matter.  The 
commissioners  might  as  well  have  receiTod  anything  else  which 
an  accommodating  construction  would  call  an  equivalent  for 
cash.  But  the  statute  did  not  allow  a  mere  equivalent.  It  would 
not,  for  instance,  have  recognized  a  mortgage  or  stocks  as  a  pay- 
ment, of  whatever  value.  The  commissioners  were  here  acting 
ministerially,  and  if  they  have  not  pursued  the  puixK>8es  of  the 
statute,  their  acts  can  not  be  sustained. 

I  am  therefore  strongly  inclined  to  the  opinion  that  the  check 
in  question  was  void,  as  contrary  to  the  policy  of  the  statute. 
Nor  can  there  be  any  doubt,  I  imagine,  that  the  comtemplated 
corporation,  if  I  am  right  as  to  the  facts,  failed  of  going  into, 
existence,  for  want  of  the  proper  payments  as  a  condition  prece- 
denti  Such  is  the  doctrine  laid  down  by  Chancellor  Lansing  in 
Jenbins  v.  Union  TwrnpUce  Go.y  1  Cai.  Cas.  in  Err.  94,  95,  and 
recognized  by  this  court  in  Goshen  Turnpike  Co.  v.  Hwrtln^  9 
Johns.  217  [6  Am.  Dec.  273];  and  see  Highland  T.  P.  Co.  v.  Mo- 
Kean,  11  Johns.  98,  and  Dutchess  Cotton  Manufactory  v.  Davis, 
14  Id.  238  [7  Am.  Dec.  459].  These  cases  go  farther.  Each  sub- 
scriber must  pay  as  a  condition  to  his  own  liability  attaching. 
Payment  was  a  requisite  which  the  commissioners  could  not 
waive:  Starr  v.  Scott,  8  Conn.  483. 

As  to  the  sixth  point:  the  fraud  practiced  by  one  of  the  com- 
missioners was,  I  think,  properly  treated  by  the  judge  as  not 
vitiating  the  whole  proceeding,  if  it  had  been  otherwise  regular. 
He  deceived  his  co-commissioners,  who  took  it  upon  them  to  dis- 
tribute the  stock.  In  this  they  acted  judicially;  and  had  they 
been  a  quorum,  their  judgment  Would  have  been  binding,  not- 
withstanding the  fraud.  A  judgment  is  sometimes  void  where 
it  is  got  up  coUusively,  and  with  a  view  to  cheat  a  third  person, 
who  has  no  chance  of  being  heard.  It  is  then  void  in  respect 
to  that  person,  who  may  impeach  it  in  a  collateral  suit.  But  it 
is  nev^^r  holden  void  as  to  a  party  who  has  legal  notice  and  may 
be  heard  to  contest  it,  even  though  the  judges  and  party  com- 
plaining may  be  defrauded  either  in  respect  to  the  form  of  pro- 
ceeding or  the  merits.  The  party  injured  being  before  the  court, 
must  take  his  remedy  there  in  the  course  of  the  suit.  That  a 
stranger  may  impeach  a  covinous  or  collusive  judgment,  see  The 
Ducliess  of  Kingston's  case,  passim,  11  St.  Tr.  198,  Hargr.  ed., 
and  especially  page  262.  But  that  a  party  or  privy  shall  not, 
see  1  Ph.  Ev.,  7th  Lond.  ed.  346;  Peck  v.  Woodbridge,  3  Day,  30; 
and  note  (c)  to  Doe  dem.  Day  v.  Haddon,  3  Doug.  312,  813. 
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'Where,  in  a  prooeeding  like  that  now  in  question,  a  quorum  of 
<x>mmis8ioners  assemble  and  the  payments  are  regularly  made, 
the  board  acquire  jurisdiction,  and  the  subscribers  are  to  be  con- 
sidered as  parties  to  the  adjudication,  by  which  the  stock  is  dis- 
tributed. The  objection  that  the  check  was  misapplied,  being 
turned  out  by  Yan  Buren,  may  be  true;  but  it  would  not  vitiate 
it,  if  it  was  valid  in  its  concoction,  or  if  it  became  valid  by  the 
-due  organization  of  the  company.  In  such  an  event,  it  could 
not  be  material  to  the  defendant  in  what  name  the  collection 
was  enforced.  He  would  obtain  his  stock  and  pay  the  stipu- 
lated compensation;  and  the  directors  would  be  accountable  for 
the  amount  of  the  check,  at  least  Yan  Buren.  would  be,  if,  as 
suggested,  he  was  one  of  them.  The  point,  however,  does  not 
appear  to  have  been  raised  at  the  trial. 

But  as  the  corporation  do  not  appear  to  have  been  organ- 
ized, there  having  been  no  quorum  to  distribute  the  stock;  and 
as  the  receiving  of  the  uncurrent  money  and  checks  was  in  fraud 
of  the  statute,  the  check  in  question  is  void,  both  as  wanting  a 
consideration,  and  as  an  act  which  violated  the  policy  of  the  law. 

New  trial  granted;  costs  to  abide  the  event. 

KoTABT'd  Cebtdigatb  AS  EviBBNOX  or  NoTiOE:  See  Stewart  v.  AlUson^ 
1)  Am.  Dec.  433;  Brotme  v.  Philadelphia  Bank,  Id.  463;  Smith  v.  AfeManue, 
Its  Id.  519;  SmUh  v.  Janee,  32  Id.  527,  and  oasee  cited  in  the  notes  therata 

AuTHOBnT  Delegated  to  Several,  how  Execxttbd:  See  Downing  ▼. 
Ruffor,  ante^  223,  and  cases  dted  in  the  note  thereto.  To  the  point  that  where 
Apablic  aathority  is  conferred  upon  several,  all  most  meet  and  consult,  un- 
less the  statute  makes  a  less  number  a  quorum,  though  a  majority  may  de- 
tide,  especially  where  the  power  is  judicial  in  its  nature,  the  principal  case 
is  dted  as  authority  in  Doughty  v.  Hope,  3  Denio,  253;  Perry  v.  Tynen,  22 
Barb.  140;  Kedtr  v.  Froet,  Id.  400;  Parrott  v.  Kniclerhodcer  Ice  Co,,  38  How. 
fr.  510;  S.  C,  8  Abb.  Pr.  (N.  S.)  236;  Oakley  v.  AspinwaU,  3  N.  Y.  565; 
People  ▼.  Noetrand,  46  Id.  383;  Birge  v.  People,  5  Park.  Crim.  13;  People  ▼. 
CoghiU^  47  OaL  363;  Peaiy  ▼.  Sehenek,  Woolw.  C.  C.  188.  Where,  however, 
the  majority  act,  and  the  prooeeding  is  regular,  the  presence  and  concurrenoe 
<»f  all  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary:  Tticber  v. 
Banking  15  Barb.  480,  also  citing  the  prindpal  case. 

Patment  or  Pebcentaoe  Rbqtji&ed  bt  Statute  on  Subsgriptions  of 
firocK  is  a  condition  precedent,  which,  if  dispensed  with,  renders  the  sub- 
scription void:  IJibemia  T,  Corp,  v.  Henderson,  11  Am.  Dec.  593. 

.Patmbnt  .bt  Check,  whetheb  Payment  in  Cash.— To  the  general  posi- 
tion that  a  payment  by  check  is  not  a  cash  payment,  particularly  in  cases 
where  payment  of  a  percentage  on  a  subscription  of  stock  is  required,  the 
frindpal  case  is  dted  in  Ogdenaburgh  tie,  R,  R.  Co,  v.  WoUey,  1  Keyes,  130, 
per  Johnson,  J.,  dissenting;  ^yracuee  etc,  R,  R,  Co,  v.  Oere,  4  Hun,  394;  S.  C, 
6  N.  Y.  3.  C.  (T.  &  C.)  638.  In  Thofp  v.  WoodhuU,  1  Saudf.  Ch.  417, 
irhich,  like  the  case  last  above  dted,  was  one  relating  to  the  payment  of  the 
peroentage  required  by  statute  on  a  subscription  of  stock,  Crocker  v.  Crane 
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wms  commeiited  on,  and  it  was  held,  following  the  intimation  of  Cowen,  J.,. 
that  an  occasional  receipt  of  payment  by  the  snbscriber'a  check  woald  not  b» 
invalid.  In  the  case  of  Bedch  y.  Smith,  28  Barb.  261,  which  was  also  one  in- 
volving the  validity  of  a  payment  of  the  required  percentage  on  a  subscrip- 
tion of  stock,  Bacon,  J.,  referring  to  WendeH's  report  of  Crocker  v.  Craan^^ 
says:  "The  marginal  note  of  the  reporter  states,  as  a  point  decided  by  th» 
court,  that  the  company  was  not  authorized  to  receive  checks  in  payment  of 
the  sum  required  to  be  paid,  but  that  specie  or  its  equivalent  current  bills  of 
specie-paying  banks  must  be  demanded.  Looking  at  the  facts  in  that  case, 
and  the  opinion  of  the  court,  it  is  manifest  that  they  intended  to  hold  n» 
such  broad  proposition  as  this."  His  honor  then  goes  on  to  show  that  the- 
decision  in  the  principal  case,  being  limited  to  the  facts  before  the  court,  re- 
lated simply  to  the  validity  of  a  payment  by  check  upon  such  a  subscription, 
where  it  was  known  that  the  drawer  had  no  funds. 

Intbmtion  (Governs  ix  CoKSTBUixa  a  Statute  if  such  intention  can  be  dis- 
covered, though  it  be  apparently  contrary  to  the  letter  of  the  statute:  PeopU 
V.  Deming,  1  Hilt.  274;  S.  C,  13  How.  Pr.  444,  citing  Crocker  v.  Crtme. 
That  the  intention  has  a  controlling  influence  in  the  construction  of  a  statntSy. 
see  People  v.  UUca  Ins,  Co.,  8  Am.  Dec.  243;  Omdorffv,  TnrmoH,  21  Id.  608^ 
but  the  intention  must  be  sought  for  in  the  statute  itself:  SaUmg  v.  McKvi^ 
ney,  19  Id.  722. 


MORBIS  V.  SOOTT. 

[21  Wkkssll,  381.] 

Case  ior  Malicious  Prosecution  in  Court  without  JuBiSDicnoK  will  11* 
if  the  malice  and  falsehood  be  put  forward  as  the  gravamen  and  the  ar- 
rest as  the  consequence.  Hence,  in  such  an  action  an  allegation  that  the 
court  had  jurisdiction  is  unnecessary. 

Ebbob  from  Alleghany  common  pleas  in  an  action  on  the  case 
for  a  malicious  prosecution.  The  charge  was  that  the  defendant 
had  maliciously  and  without  probable  cause  complained  to  a 
magistrate  against  the  plaintiff,  and  caused  his  arrest  for  the  of- 
fense of  assisting  a  party  in  removing  his  property  to  defraud 
his  creditors,  upon  which  charge  the  plaintiff  was  tried  and  ac- 
quitted. Under  a  plea  of  the  general  issue,  evidence  offered  ta 
prove  the  declaration  was  excluded,  because  there  was  no  allega- 
tion that  the  magistrate  had  jurisdiction.  Nonsuit,  and  the 
plaintiff  brought  error. 

S.  B,  Gooley,  for  the  plaintiff. 

(?.  Mies,  for  the  defendant. 

By  Court,  Cowen,  J.  Authorities  are  cited  by  the  counsel 
for  the  plaintiff  in  error,  that  an  action  on  the  case  lies  for  a 
malicious  prosecution,  although  the  court  in  which  it  is  insti- 
tuted had  no  jurisdiction.     Ooslin  v.  WUeock^  2  Wils.  302.     In 
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Smith  T.  CaUd,  Id.  376,  itis  said:  *'  The  sting  of  all  these  kinds  of 
actions  is  malice  and  falsehood,  and  the  injury  done  in  pursuance 
thereof."  The  question  has  also  been  much  discussed  in  a  later 
case,  on  error:  EUee  v.  Smiih,  1  Dow.  &  Ry.  97 ;  S.  C. ,  2  Chit.  304. 
A  party  who  pursues  a  man  by  arrest  in  a  court  destitute  of  juris- 
Action,  may  be  sued  in  trespass  for  the  false  imprisonment;  and 
the  objection  is,  that  whatever  might  have  been  his  malice,  and 
however  plain  the  want  of  probable  cause,  the  injured  man  can 
not  bring  an  action  on  the  case,  especially  if  he  mention  and 
-claim  damages  in  his  declaration  for  the  arrest  and  imprison- 
ment. In  such  case,  he  has  committed  an  assault  and  false  im- 
prisonment, an  act  which,  in  its  own  nature,  is  a  trespass  m  et 
<irmi8.  But  taking  the  authorities  together,  they  give  a  decided 
countenance  to  an  action  on  the  case,  though  there  may  be  a 
total  want  of  jurisdiction,  provided  the  malice  and  falsehood  be 
put  forward  as  the  gravamen,  and  the  arrest  or  other  act  of  tres- 
pass be  claimed  as  the  consequence.  This  case,  therefore,  as  it 
stood  at  the  common  law,  seems  properly  set  down  by  Mr. 
'Chitty  as  presenting  a  right  to  elect  between  case  and  trespass: 
1  Chit.  PI.  127,  Phil.  ed.  of  1828.  But,  be  that  as  it  may,  a 
<dear  right  of  election  arises  under  the  statute:  2  B.  S.  456,  2d 
ed.,  sec.  16.  By  that  section,  case  may  now  be  brought  for  al- 
most any  trespass  affecting  the  person  or  personal  property. 
Conceding,  therefore^  that  the  declaration  failed  to  show  juris- 
diction, the  evidence  offered  should  have  been  received. 

The  judgment  must  be  reversed,  and  a  venire  de  novo  go  from 
the  court  below,  the  costs  to  abide  the  event. 


Cask  will  Ln  tor  Malioious  Prosecution  in  Court  ha  vino  no  Juris- 
oionoN,  WHSN:  See  Stone  v.  Stevens,  30  Am.  Dec.  611,  in  the  note  to  which 
the  previous  cases  in  this  series  respecting  actions  on  the  case  for  a  malicioas 
prosecution  are  collected.  The  doctrine  above  laid  down,  that  case  will  lie 
for  a  malicious  prosecution  in  a  court  having  no  jurisdiction,  where  malice 
-and  falsehood  are  the  gravamen  of  the  offense,  is  referred  to  with  apparent 
approval  in  Piatt  v.  I^iles,  I  Edm.  232,  but  is  held  not  to  apply  where  malice 
and  falsehood  are  not  the  gravamen.  In  the  same  case  in  the  supreme  court 
the  principal  case  was  ag»in  distinguished:  like  v.  Plait,  3  Denio,  83.  The 
case  is  also  cited  as  somewhat  analogous  to  the  one  before  the  court  in  Dennis 
v.  Ryaih  63  Barb.  149;  S.  C,  5  Iaos.  251;  S.  C.  in  court  of  appeals,  65  N. 
Y.  389.  In  that  case  the  prosecution  complained  of  was  in  a  court  of  compe- 
tent jurisdiction,  but  the  charge  on  which  the  prosecution  was  instituted  did 
not  constitate  a  crime. 
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Howard  v.  Thompson. 

[31  WSHDBLL,  819.) 

AonoN  FOB  LiB£L  LiEs  FOR  Addrbssino  Lkttbbs  to  Pubuo  Ofiickb  Ghabo* 
nro  Subordinate,  whom  he  is  authorized  to  remove,  with  fraud  and  mal- 
feasance  in  the  execution  of  his  tmst;  but  to  maintain  the  action  th** 
plaintiff  must  prove  malice  and  want  of  probable  caose,  as  in  an  action- 
for  malicions  prosecution. 

Knowledge  or  Information  of  a  Conversion  of  Puruo  Propertt  bt 
AN  Officer  to  his  own  use,  furnishes  sufficient  probable  cause  for  ad- 
dressing a  letter  to  such  officer's  superior  to  procure  his  removal  to  defeat 
an  action  of  libel  therefor,  or  at  least  to  be  left  to  the  jury,  althoim^ 
unknown  to  the  defendant,  such  conversion  was  authoriied,  and  althooglL 
the  defendant  was  actuated  by  ill-wilL 

Probable  Cause,  where  the  Facts  are  Undisputed,  is  a  question  of 
law  in  actions  for  malicious  prosecution  or  for  libel  in  the  nature  of  ma- 
licious prosecution. 

Defendant  havino  Pleaded  Justification  mat  Waive  such  Plea  at  the 
trial  and  rely  upon  proof  of  probable  cause,  in  actions  for  malicious 
prosecution  or  quasi  such,  because  probable  cause  is  a  complete  bar  to 
the  action  in  such  cases,  and  not  merely  matter  of  mitigation. 

AonoN  for  libel.  The  case  api>ears  sufficientlj  from  the  opin* 
ion.    Motion  for  a  new  trial  after  a  verdict  for  the  plaintiff. 

2>.  Lord,jun.,  and  J.  W.  Oerard^  for  the  defendant. 
« 

JET.  NtcoU,  for  the  plaintiff. 

By  Court,  Cowek,  J.  This  is  an  action  in  which  the  plaintiff, 
Howard,  complains,  that  while  he  held  the  office  of  inspector  of 
the  customs  and  keeper  of  the  public  stores  of  the  United  States, 
the  defendant  falsely  libeled  him  by  addressing  certain  letters 
to  the  secretaiy  of  the  treasury,  charging  and  offering  to  prove 
that  the  plaintiff  had  been  guilty  of  fraud  in  the  execution  of 
his  trust  as  such  keeper;  specifying  particularly  the  conyersion 
of  timber  belonging  to  the  United  States  in  1832.  The  secretaiy 
of  the  treasury  was  the  officer  who  had  legal  cognizance  of  the 
complaint,  and  the  power  of  removing  the  plaintiff  on  its  being 
substantiated.  For  some  reason,  howeyer,  the  investigation, 
which  we  must  presume  was  duly  made,  proved  so  unsatiBfac* 
toiy  to  the  secretary,  that  he  thought  it  his  duty  to  deliver  up 
the  letters  to  the  plaintiff;  and  they  were  used  by  him  as  evi« 
dence  to  the  jury.  The  defendant  had  given  notice  with  hi» 
plea,  that  he  would  prove  the  truth  of  his  charge  in  bar;  and 
seems  to  have  entertained  the  confidence  of  being  able  to  do  it, 
till,  on  the  trial,  he  became  so  doubtful  of  success  in  convincing 
the  jury,  that  on  the  plaintiff's  resting,  he  avowedly  abandoned 
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the  attempt,  and  staked  his  defense :  1.  Upon  the  unwarrantable 
nature  of  the  prosecution;  and  2.  On  evidence  that,  though  he 
might  have  been  mistaken,  yet  the  circumstances  were  such  as 
to  haTe  afforded  at  least  probable  cause  for  the  representations 
he  had  made.  The  first  grotrnd  was  presented  in  the  form  of  a 
motion  for  a  nonsuit,  insisting  that  the  plaintiff  must,  as  in  the 
ordinary  case  of  a  malicious  prosecution,  show  a  want  of  prob- 
able cause.  The  judge  thought  otherwise,  holding  that  the 
proof  given  of  the  defendant's  ill  will  towards  the  plaintiff  was 
enough  to  carry  the  cause  to  the  jury.  This  presents  the  first 
question  which  we  are  called  upon  to  examine.  Does  a  com- 
plaint addressed  by  a  citizen  to  the  proper  tribunal  against  an- 
other, from  motives  of  iU  will  towards  the  latter,  subject  the 
complainant  to  an  action  of  slander,  as  for  a  libel,  imless  it  be 
apparent  that  it  was  without  probable  cause  ?  It  may  be  put 
still  more  shortly;  is  it  subject  to  be  prosecuted  as  a  libel  ?  Musi 
it  not  be  pursued  as  a  malicious  prosecution  or  complaint? 

This  is  not  precisely  like  the  case  of  a  written  communication 
between  private  persons,  concerning  their  own  afiiEurs,  nor  was  it 
addressed  to  a  man  or  a  set  of  men  chosen  by  a  voluntary  society, 
a  bishop  or  presbytery  for  example,  and  having,  by  common 
consent  among  the  members,  a  power  to  redress  grievances. 
It  is  therefore  not  necessary  to  inquire  whether,  in  such, 
instances,  an  action  for  a  libel  may  not  be  brought  in  the  com- 
mon form.  It  has  generally  been  so  brought;  and,  though  the 
communication  has  been  deemed  prima  facie  privileged,  yet  I 
believe  where  ill  will  towards  the  plaintiff  has  appeared,  or 
motives  of  interest,  and  the  defendant  has  failed  in  proving  at 
least  probable  cause,  the  action  has  generally  bcfen  sustained. 
The  rule  in  respect  to  such  mere  private  commimications  seema 
to  have  been  laid  down  very  sensibly  by  Mr.  Justice  J.  Parke,  in 
Cockayne  v.  Eddgkisson,  6  Car.  &  P.  543.  The  defendant  had 
made  representations  by  letter  to  Lord  Anglesey  against  his 
gamekeei>er.  In  an  action  by  the  latter,  the  defendant  failed 
to  prove  the  truth,  relying  on  tiie  good  faith  with  which  he  made 
the  communication.  The  judge  left  it  to  the  jury,  mainly  on 
the  letter  itself,  whether  it  was  such  as  a  man  would  write 
merely  wishing  to  put  Lord  Anglesey  on  his  guard,  and  cause 
him  to  institute  an  inquiry;  or  whether  the  defendant  was  act- 
uated by  malice,  and  wished  to  supplant  the  plaintiff.  In  the 
former  case,  he  said  the  defendant  was  entitled  to  a  verdict;  in  the 
latter,  the  plaintiff.  This  too  was  after  very  clear  proof  that  the 
defendant  had  been  told  the  stories  which  he  had  written  to 
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Lord  Anglesey,  and  seems  to  have  had  probable  cause.  He  had 
also  been  requested  bj  Lord  Anglesey  to  give  him  information 
of  anything  wrong.  The  letter  was  put  on  the  naked  footing  of 
a  libel;  for  it  was  said  the  defendant  could  not  prove  its  truth 
without  a  plea  of  justification;  which  is  clearly  otherwise  where 
an  action  is  brought  for  a  malicious  prosecution. 

The  principle  of  the  case  cited  and  a  number  of  others  which 
preceded  it,  is  very  obvious.  The  private  business  of  society 
<30uld  not  be  conducted  without  the  liberty  of  speaking  and 
writing  in  the  honest  pursuit  of  its  purposes,  even  though, 
under  other  circumstances,  the  words  would  be  slanderous;  and 
though  all  that  is  said  be  a  mistake,  yet  the  words  shall  not, 
for  that  reason  alone,  be  actionable.  The  distinction  was  a  good 
deal  considered  in  Bromage  v.  Frosser,  4  Bam.  &  Cress.  247, 
where  it  was  allowed  in  a  case  of  oral  slander.  And  see  Holt  on 
Libels,  197;  also  Delany  v.  Jones,  4  Esp.  191.  But  actual  iU 
will  towards  the  plaintiff  may  raise  a  presumption  in  the  mind 
of  the  jury,  that  the  appearance  of  a  lawful  purpose  was  as- 
sumed in  order  to  injure  him.  When  they  are  brought  to  be- 
lieve this,  it  is  their  duty  to  find  that  the  defendant  acted  in 
fraud  of  the  law,  which  gives  the  privilege,  and  award  damages 
against  him.  Whenever  the  commtmication  is,  for  this  or 
any  other  cause,  taken  out  of  the  protective  rule,  the  law 
acts  upon  it  directly  as  a  slander. 

The  rule  is  known  to  be  different  where  the  communication 
made  or  caused  is  in  itself  the  institution  of  a  judicial  inquiry. 
There,  if  it  be  apparently  pertinent,  it  is  absolutely  exempt  from 
the  legal  imputation  of  slander;  and  the  party  injured  is  turned 
Totmd  to  a  different  remedy,  an  action  for  malicious  prosecution; 
wherein  he  is  bound  to  prove  in  the  first  instance,  not  merely 
that  the  commimication  was  made  in  bad  faith;  but  that  it  was 
not  countenanced  by  probable  cause.  Such  is  the  familiar  in- 
stance of  a  criminal  complaint  addressed  to  a  judicial  magis- 
trate or  a  grand  jury,  which  results  in  a  warrant  or  an  indictment: 
1  Curzon's  Hawk.  654.  The  same  thing  may  be  said  of  any 
other  definite  or  specific  step  in  he  progress  of  the  cause;  as 
the  presentment  of  the  bill  in  open  court  by  the  grand  jury.  Id., 
or  the  publication  of  it  by  the  clerk  or  prosecuting  attorney 
upon  arraignment.  And  yet  many  things  may  occur  incidentally 
in  the  course  of  the  cause,  which  would  subject  the  speaker  to 
an  action  of  slander.  Such  are  slanderous  words  spoken  un- 
truly and  imx>ertinently  by  witnesses,  or  by  counsel:  Bing  v. 
Wheeler^  7  Cow.   725.     Such  words  commtmicated  in  writing  . 
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-vrould  be  the  subject  of  an  action,  as  a  libel.  The  ordinary 
prosecutor  of  an  indictment  may  doubtless  make  himself  liable 
in  an  action  of  slander  in  the  same  way,  by  what  he  may  inci- 
dentally say  of  the  case.  Sergeant  Hawkins  lays  down  the  rule 
•of  exemption,  as  it  stands  upon  the  cases  in  respect  to  the  defi- 
nite proceedings  in  a  cause,  without  any  qualification.  But  he 
throws  out  the  idea  upon  his  own  authority,  that  a  malicious 
prosecution  may  subject  the  guiliy  participators  in  it  to  an 
^action,  as  for  a  libel;  Hawk.  P.  C,  b.  1,  c.  28,  sec.  8.  He  does 
not,  however,  pretend  to  be  countienanced  by  authority;  and  it 
would  be  veiy  difficult  to  apply  the  suggestion  even  to  the  pros- 
ecutor of  an  indictment  any  more  than  to  the  ministers  of  jus- 
tice: See  per  Best,  J.,  in  Fairman  v.  Ives,  5  Bam.  &  Aid.  648. 
Sound  policy  would  seem  to  exempt  the  prosecutor  to  the  same 
extent  as  the  grand  jury.  Either  is  liable  to  an  action  for  cor- 
ruptly procuring  an  indictment;  but  to  treat  it  directly  as  a 
libel,  would  be  quite  as  e£Fectual  in  discouraging  due  inquiries 
•concerning  crime,  when  applied  to  the  former,  as  to  the  latter. 
The  law,  therefore,  seems  to  require  in  such  case,  a  remedy 
more  specific  in  form,  and  calling  for  more  evidence  to  sustain 
it,  than  it  receives  as  sufficient  in  an  action  for  an  ordinary  libel. 
Another  class  of  writings  has,  in  practice,  been  pursued  as 
libels.  These  are  such  as  contain  false  and  scandalous  matter, 
^tddressed  to  executive,  administrative,  or  other  officers  in- 
trusted with  the  power  of  appointment  to  or  removal  from  infe- 
rior offices;  and  seeking  either  to  prevent  appointments  or  pro- 
mote removals,  on  charges  importing  want  of  integrity,  or  other 
<!au8e8  of  imfitness.  Such  was  a  petition  to  the  council  of  appoint- 
ment, praying  the  removal  of  a  district  attorney:  Thorn  v.  Blan- 
chard,  5  Johns.  508;  a  deposition  made  with  the  view  of  present- 
ing it  to  the  governor  of  Pennsylvania,  containing  charges  against 
4k  justice  of  the  peace:  Oray  v.  PenUand,  2  Serg.  &  B.  23;  and  a 
memorial  to  a  board  of  excise,  remonstrating  against  the  grant- 
ing of  a  tavern  license:  Vanderzee  v.  McGregor,  12  Wend.  545 
[27  Am.  Dec.  156].  In  regard  to  such  writings,  there  is  certainly 
Jio  authority  for  saying  that,  in  form,  the  injured  party  shall  be 
put  to  his  action  for  a  malicious  prosecution,  complamt,  or  re- 
monstrance; nor  would  it,  x>erhaps,  be  safe  to  interpose  such  a 
restriction.  Although  the  reason  for  giving  countenance  to  in- 
formation may  be  of  as  much  force  as  that  in  respect  to  judicial 
prosecutions  for  crime,  yet  the  precautions  against  ill-founded 
^shaiges  and  irregularities  in  conducting  them  are  much  less;  nor 
is  there  any  restraint  by  settled  precedents  and  forms  of  proceed- 

▲k.  Dm.  Vol.  XXXIV~16 


Digitized  by 


Google 


242  Howard  v.  Thompson.  [New  York, 

ing.  To  this  intermediate  class  between  judicial  prosecutions 
and  privileged  communications  in  regard  to  matters  having  no 
immediate  connection  with  the  functions  of  govemment,  the 
letters  in  question  belong.  The  form  of  the  action  we  take  to  be^ 
correct^  but  this  is  certainly  not  decisive  of  what  shall  be  deemed 
full  proof  to  sustain  it.  Must  the  plaintiff  show  not  only  malice 
but  want  of  probable  cause,  the  same  as  if  the  action  had  been 
technically  for  a  malicious  prosecution  ?  The.  evidence  estab- 
lished no  publication  at  large,  none  in  the  newspa})ers,  no  read- 
ing to  the  neighbors.  The  letters  were  addressed  to  the  officer 
having  the  power,  and  on  whom  rested  the  duty  to  remove,  if 
the  cause  assigned  were  found  by  him  to  be  true;  and  they  were- 
f  orwarded  directly  to  him.  Nothing  impertinent  can  be  imputed 
to  them.  There  is  not  the  least  doubt  that,  so  far,  they  were  for 
the  reasons  assigned  in  Thorn  v.  Blanchard,  and  other  cases  al- 
ready cited  in  connection  with  that,  as  much  without  the  doctrine 
of  libel  as  an  indictment.  They  were  equally,  not  to  say  stiU 
more  so,  upon  the  reasoning  of  Fairman  v.  Ivea  and  other  Eng- 
lish cases  hereafter  to  be  noticed;  for  some  of  the  latter,  I  think,, 
take  them  absolutely  out  of  the  doctrine,  under  any  qualification. 
They  very  nearly  resemble  the  printed  book  sought  to  be^ 
prosecuted  in  Sex  v.  Bailie,  2  Esp.  N.  P.  91,  Gould's  ed.  of 
1811.  It  contained  an  account  of  the  abuses  of  Greenwich  hos- 
pital, treating  the  officers  of  that  institution,  and  Lord  Sand- 
wich in  particular,  who  was  then  first  lord  of  the  admiralty,  with 
much  asperi^;  but  copies  were  distributed  among  the  govern- 
ors of  the  hospital  only.  On  motion  for  a  criminal  informa- 
tion. Lord  Mansfield  stbpx>ed  the  prosecution,  on  the  point  that 
such  a  proceeding  did  not  amotmt  even  to  a  publication.  He 
put  it  on  the  groimd  that  the  distribution  had  been  confined  to- 
persons  who  were,  from  their  situation,  called  on  to  redress  the 
grievances  complained  of,  and  had,  from  their  situation,  power- 
to  do  it.  If  this  was  not  a  publication,  certainly  no  private  ac- 
tion could  have  been  maintained  as  for  a  libel:  Holt  on  Libels, 
290,  N.  Y.  ed.  1818.  The  party  must  have  been  turned  over  to 
an  action  for  a  malicious  prosecution  of  the  complaint,  in  which 
form  he  must  have  shown,  on  his  own.  side,  a  want  of  probable 
cause.  It  is  better,  x>erh^ps,  that  such  a  form  of  action  should 
not  be  exacted.  There  is  room,  I  think,  for  saying,  on  princi- 
ple and  authority,  that  on  showing  enough  to  take  away  the 
privilege,  that  is  to  say,  when  the  party  has  defrauded  the  rule 
which  confers  it,  he  is  a  false  libeler.  The  rule  is  void  as  to- 
him.    What  facts  work  a  nullity?    It  does  not  follow  that  be<^ 
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cause  we  allow  an  action  of  slander,  the  defendant  shotild,. 
therefore,  be  put  to  justify,  as  in  the  ordinary  action,  by  prov- 
ing the  truth.    That  is  not  so  eyen  as  to  writings  which  concern 
priTate  matters.     On  its  appearing  that  they  are  privileged,  the- 
defendant  is  protected  under  the  general  issue,  until  malice  ia^ 
shown.     When  we  come  to  information,  in  which  not  only  the^- 
interests  of  the  private  citizen  as  related  to  the  country,  but 
those  of  the  nation  itself  are  concerned,  the  difficulty  of  turn- 
ing a  case  against  him,  wherein  he  is  presented  as  prima  facie  m^ 
the  path  of  honest  duly,  certainly  ought  not  to  be  less;  andf 
both  the  prevailing  opinions  in  Thorn  v.  Blanchard,  which  wa»< 
decided  by  the  court  of  errors,  required  more.     They  held  that 
the  action,  though  in  form  for  a  libel,  was  in  the  nature  of  a 
malicious  prosecution.    L'Hommedieu,  senator,  said  the  cotmcil 
of  appointment  being  a  court,  if  he  might  so  call  it,  to  hear  all 
complaints  againist  officers,  etc.,  there  is  an  implied  protection 
for  the  complainants,  unless  it  can  be  proved  that  the  complaints^ 
were  malicious:  5  Johns.  627.    Clinton,  senator,  carried  these- 
premises  out  more  distinctly  to  their  consequences.    He  said  iir 
was  incumbent  on  the  plaintiff  to  prove  that  the  petition  was) 
false,  malicious,  and  groundless;  and  he  goes  into  the  reasons 
at  length,  repeating  and  illustrating  the  position:  Id.  629,  et  seq. 
The  case  of  Oray  v.  Fentland,  before  the  supreme  court  of 
Pennsylvania,  was  of  the  same  character;  and  I  understand  all 
the  judges  as  admitting  that  the  suit,  though  in  form  for  a  libel,, 
was  in  the  nature  of  an  action  for  a  malicious  prosecution;., 
though  they  do  not,  like  the  opinions  in  Thorn  v.  Blanchard^ 
throw,  in  express  terms,  the  onus  of  showing  want  of  probable 
cause  on  the  plaintiff.    Fairman  v.  Ives,  6  Bam.  &  Aid.  642,  wa». 
an  action  for  a  libel.    The  paper  complained  of  was  a  represen- 
tation by  a  creditor  of  the  plaintiff,  a  half-pay  officer,  addressed^ 
to  the  secretary  of  war,  charging  him  with  fraudulently  evading- 
the  payment  of  a  debt.    All  the  court  agreed  that,  if  the  repre- 
sentation was  honestly  made,  that  was  a  defense  under  tiie  gen- 
eral issue.    Holroyd,  J.,  mentioned  as  an  analogous  case,  worda- 
spoken  by  a  barrister  in  the  course  of  a  cause,  in  which  he  sud^ 
"  it  may  not,  perhaps,  be  sufficient  to  allege  and  show  even  tt^t 
the  words  are  false  and  malicious,  without  also  alleging  andi 
showing  that  they  were  uttered  without  reasonable  or  probabli^ 
cause.''    Best,  J.,  said  he  did  not  think  there  was  a  sufficient 
publication  to  support  the  action;  and  mentioned  the  case  of 
Oreenwich  BofspikU;  but  adds,  **  if  the  communication  be  made 
jnalicionsly  and  without  probable  cause/'  an  action  will  lie.    la 
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Vanderzee  v.  McGregor,  12  Wend.  645  [27  Am.  Dec.  156],  iheie 
was  a  failure  to  prove  either  malice  or  want  of  probable  cause; 
and  the  court  said  the  plaintiff  could  not  recover  without 
proving  express  malice.  It  was  unnecessaiy  to  go  farther.  The 
court  professedly  acted  upon  the  authority  of  Thorn  y.  Blanch" 
lard;  and  they  could  not  mean  to  imply  that  you  may  recover 
on  showing  malice,  where  there  appears  to  have  been  proba- 
ble cause,  contrary  to  the  strong  expressions  in  that  case,  nor 
even  to  deny  that  the  plaintiff  must  himself  show  a  want 
of  probable  cause.  In  the  principal  cape,  there  was  nothing 
to  throw  a  shade  of  suspicion  upon  the  motive.  It  was  the 
simple  remonstrance  of  a  neighbor  against  the  licensing  of  a 
tippling  shop,  which  is,  I  must  say,  somewhat  unfortunately, 
still  recognized  as  an  object  of  legal  protection,  Incri  causa.  It 
was  a  call  to  withhold  the  privilege  of  peddling  popular  poison 
from  hands  which  were  believed  to  have  abused  that  privilege. 
It  is  to  be  feared  there  are  too  many  real  not  to  say  melan- 
choly causes  of  personal  offense  against  dealers  in  alcohol;  cases 
of  private  suffering,  which  may  engender  hatred  and  malice  in 
those  who  are  reached  by  its  influence;  and  shall  their  state  of 
mind,  where  they  act  upon  probable  appearances,  though  mis- 
taken in  the  fact,  be  imputed  to  them  as  a  fraud  per  se  upon  the 
protective  rule?  In  Fairman  v.  Ives,  the  creditor  showed  in  his 
tetteir  to  the  secretary  of  war,  that  he  must  have  been  greatly 
provoked  by  the  apparently  mean  evasions  which  the  half-pay 
ofi^r  had  practiced,  to  avoid  the  payment  of  his  honest  debt; 
and  though  it  turned  out  that  the  creditor  was  mistaken,  the 
court  held  him  protected  by  probable  cause,  without  regard  to 
his  state  of  mind.  He  was  there  personally  interested;  and  the 
supposed  provocation  had  rankled  into  a  sinister  desire  to  pun- 
ish the  delinquent — express  malice  of  a  severe  complexion;  yet 
the  protective  rule  was  held  to  be  unbroken.  In  this  case,  too, 
as  we  have  seen.  Best,  J.,  like  Lord  Mansfield,  in  the  case  of 
Oreenwich  Hospital,  denied  that  the  paper  had  been  so  published 
as  to  make  it  a  libel.  That  is  clearly  going  farther  than  did  Clin- 
ton, senator,  in  Thorn  v.  Blanchard;  for  he  thus  not  only  de- 
mands the  same  measure  of  proof,  as  in  an  action  for  a  nialidouB 
prosecution,  but  the  same  form  of  action  muiaUs  miUandis^  while 
Thorn  v.  Blanchard  is  content  with  the  proof. 

If  the  action  is  to  be  regarded  as  standing  on  the  same  foot- 
ing as  to  evidence,  with  one  for  a  malicious  prosecution,  I  need 
hardly  go  into  the  authondes  to  prove  that  whatever  degree  of 
soalice  may  be  shown,  it  is  still  necessaiy  to  go  farther,  and 
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establish  want  of  probable  cause.  The  cases  of  Purcd  v.  ifc- 
Namara^  1  Camp.  199;  Incledon  y.  Berry,  Id.  203,  note  (a),  with 
Id.  206,  note  (a),  and  the  authorities  there  cited,  are  full  to  the 
point.  The  cases  to  the  same  point  are  yet  more  fully  collected 
in  2  Sel.  N.  P.,  Phil.  ed.  1839,  p.  1079,  note  (2).  And  vide 
per  Nelson,  J.,  in  Weaver  v.  Ibionsend,  14  Wend.  193.  I  con- 
fess I  am  strongly  inclined  to  think  that  the  same  quantum  of 
proof  is  necessary  in  actions  for  this  class  of  libels,  and  that  the- 
plaintiff  should,  therefore,  have  been  nonsuited;  although  I 
admit  the  judge  was  right  in  saying  there  was  such  proof  b» 
might  be  taken  into  the  consideration  of  the  jury  on  the  ques- 
tion of  express  malice. 

But  admitting  the  onus  to  lie  on  the  defendant,  the  cases  dted 
agree  most  clearly,  that  actions  for  petitions  or  remonstrances 
addressed  to  the  appointing  power,  being  qiutsi  for  a  malicious 
prosecution,  will  not  lie  where  it  comes  out  on  the  whole  exi- 
dence,  that  there  was  probable  cause.  I  refer  particularly  to 
Thorn  y.  BlancJiard,  and  Oray  v.  Peniland,  with  the  general  re- 
mark that  they  are  entirely  sustained,  at  least  in  this,  by  the 
whole  body  of  British  authority.  Adequate  references  will  be 
found  in  Thorn  v.  Blanchard.  The  marginal  note  to  Gray  v. 
Feniland,  states  that  such  libels  are  *^  excused  if  they  did  not 
originate  in  malice  and  without  probable  cause."  Tilghman,  C» 
J. ,  there  took  the  yiew  most  f ayorable  to  the  plaintiff,  yet  re- 
marked: '*  Anything  which  satisfies  the  jury  that  the  proceeding 
did  not  originate  in  malice  and  without  probable  cause,  is  suffi- 
cient to  excuse  him:"  2  Serg.  &  B.  30.  At  any  rate,  all  the 
cases  which  haye  spoken  to  the  point,  hold  that  probable  cause, 
when  shown  by  the  defendant,  will  make  out  a  complete  defense, 
or  is  receiyable  in  mitigation:  and  so  much,  at  least,  was  agreed 
by  the  learned  judge,  who  tried  the  cause  now  before  us.  It 
was  receiyed  in  mitigation  where  the  libel  was  published  by  the 
editor  of  a  newspaper  against  an  electiye  officer,  after  he  had 
succeeded  in  his  election:  Vide  King  y.  Root,  4  Wend.  114, 139, 
143  [21  Am.  Dec.  102].  Some  cotirts  haye  held  that,  eyen  in 
the  ordinary  action  of  slander,  the  defendant  may  show  in  miti- 
gation that  a  person  told  him  what  he  uttered  as  a  slander, 
especially  where  the  slander,  in  terms,  professes  to  be  foimded 
on  a  hearsay:  Kennedy  y.  Gregory,  1  Binn.  85.  It  will  neyer  do 
to  say  that  where  there  are  circumstances  raising  strong  sus- 
picion of  official  misconduct,  the  friends  of  the  officer,  or  per- 
sons indifferent  alone,  shall  come  within  the  protection.  It  is 
important  that  others  more  ready  to  complain,  should  be  equally 
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&Tored.  There  is  no  reaton,  if  they  bear  actual  ill  will  to  the 
plaintiff,  why  this  should  remove  from  them  what  would  be,  of 
itself,  a  complete  shield  to  the  rest  of  the  communiiy. 

This  brings  us  to  the  only  remaining  question  in  the  case.    Snp- 
rpose  I  am  mistaken  as  to  the  onus^  was  there  not  here  proof  of 
iprobable  cause  ?    Or,  at  least,  so  much  evidence  that  the  judge 
'was  not  warranted  in  withdrawing  the  question  from  the  jury  ? 
The  plaintiff  himself  admits  that  he  took  the  timber  intrusted 
'to  him  as  keeper  of  the  public  stores,  and  converted  it  to  his 
*own  use,  in  building  a  dwelling-house.     The  defendant  saw,  or 
at  any  rate  was  informed  of  Uie  fact  by  a  neighbor,  who  sug- 
gested that  it  would  be  well  to  communicate  the  fact  to  the  gov- 
'emment.    This  the  defendant  did,  at  the  same  time  drawing  his 
own  inference  that  the  act  was  done  fraudulently.    Admitting 
^4oT  the  present,  that  the  plaintiff  had  a  right  thus  to  convert  the 
timber,  can  it  be  said  that  his  conduct  was  so  entirely  pure  on 
•dts  face,  as  to  raise  no  misgivings  in  the  minds  of  his  neighbors? 
They  knew  him  for  a  public  trustee;  and  saw  him  converting  to 
-^lis  own  use,  a  portion  of  what  he  had  in  charge.    They  knew 
-nothing  of  the  manner  in  which  he  had  acquired  a  title.     Sup- 
;pose  one  of  them  had  seen  a  carrier  start  with  a  box  of  goods; 
^and  overtaking  him  on  his  way,  far  from  the  eye  of  his  bailor, 
tiad  afterwards  seen  him  in  the  act  of  breaking  bulk,  and  selling 
<a  part  of  the  goods.     Such  a  juncture  of  circumstances  would, 
-in  a  court  of  justice,  be  prima  facie  evidence  of  larceny;  and 
-could  it  be  said  that  the  spectator  would  be  open  to  a  midicious 
^prosecution  should  he  procure  an  indictment  ?    If  his  neighbor, 
liappening  to  see  the  same  thing,  should  inform  him  of  it,  and  urge 
^  prosecution,  this  would  heighten  his  suspicion.    It  would  op- 
->erate  as  an  additional  cause  for  the  prosecution.    Indeed,  had 
^he  merely  heard  of  the  circumstance  from  the  observer,  it  is  by 
MHO  means  certain  that  he  would  not  be  justified  in  giving  infor- 
^mistion  to  the  magistrate.     In  Cockayne  v.  Eddgkissan,  before 
stated,  the  judge  put  it  to  the  jury  to  say,  whether  the  defendant 
^had  been  told  by  a  third  person  what  he  had  communicated  in 
■the  libel;  and  whether  he  believed  it;  and  we  have  seen  that  the 
:  same  thing  has  been  received  as  mitigating  evidence  in  actions 
'for  common  libels  and  slanderous  words.    It  would  not  differ 
^ihe  case,  that  the  carrier  had  secretly  bought  of  his  bailor,  the 
=4urticles  which  he  took  from  the  box,  unless  the  defendant  had 
il>een  informed  of  the  purchase.     Weaver  v.  Townsend^  14  Wend. 
il92,  which  was  a  case  of  malicious  prosecution,  turned  on  the 
<aot  that  the  defendant  knew  the  plaintiff  had  a  prima  facie  title 
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to  the  property,  for  stealing  whioh  the  defendant  had  caused  him 
io  be  indicted. 

I  do  not  see  that  the  case  at  bar  comes  materially  short  of  the 
-supposed  carrier's,  except  in  the  degree  of  the  offense.  In  that 
the  circnmstances  would  raise  a  suspicion  of  larceny;  in  this  a 
suspicion  of  embezzlement.  That  the  act  was  done  openly,  is 
by  no  means  condusiTe  to  the  mind,  nor  has  it  much  force,  un- 
less it  appear  that  the  owner  was  present  or  known  by  the  pecu- 
lator to  have  means  of  promptly  detecting  and  punishing  him. 
With  others  it  might  be  regarded  as  a  mere  affectation  of  con- 
scious innocence.  If  the  property  taken  was  trifling  in  amount, 
with  some  that  might  lull  suspicion,  while  mth  others  it  might 
increase  it,  and  be  considered  as  an  index  to  greater  spolia- 
tbns.  "  If,"  says  Washington,  J.,  in  WUmarth  t.  Mdunlford,  4 
Wash.  C.  C.  79,  84,  the  plaintiff,  ''by  his  folly  or  his  fraud, 
exposed  himself  to  a  well-grounded  suspicion,  the  prosecution 
had  at  least  probable  cause  for  its  basis,  and  this  is  sufficient  to 
-defeat  the  action."  It  appears  to  me  that  the  judge  in  this 
Tiew  of  the  matter  was  most  clearly  bound,  at  least,  to  have  left 
the  question  to  the  jury.  If  it  was  to  be  decided  as  matter  of 
law,  and  that  is  generally  so  with  the  question  of  probable 
cause  where  the  facts  are  undisputed,  Dallas,  J.,  in  BUI  y.  Yates, 
2  B.  Moore  80,  82;  .Fangbum  v.  BtiU,  1  Wend.  845,  Oorion  v. 
J)e  Angdis,  6  Id.  418;  then  I  think  he  should  have  told  the 
jury  that  probable  cause  had  been  established. 

But  it  is  objected  that  the  defendant  was  too  late  in  his  offer 
to  show  probable  cause  after  he  had  set  up  on  the  record  that 
he  would  proTe  the  truth.  It  is  a  sufficient  answer  to  say  that 
the  judge  did  not  think  so,  and  the  defense  proceeded  on  the 
ground  that  the  proof  was  admissible.  If  the  defendant  had 
been  denied  that  view,  nan  constat,  but  he  might  have  pursued 
his  notice  of  justification  by  giving  farther  evidence  of  its  truth. 
But  independent  of  the  course  thus  taken,  we  have  seen  enough 
to  say  that  the  objection  is  founded  on  a  misapplication  of  the 
cases.  It  is  indeed  generally  true  that  such  a  justification, 
where  the  defendant  &ils  to  prove  it,  may  be  used  as  evidence 
of  express  malice;  and  it  is  too  late  to  waive  it  at  the  trial  and 
resort  to  mistake:  Fatty  v.  Stetson,  16  Mass.  48;'  Walworth, 
Chancellor,  in  King  v.  .fioo^,  4  Wend.  139,  140  [21  Am.  Dec. 
102];  Clinton  v.  Mtchell,  3  Johns.  144;  Lent  v.  BiUler,  3  Cow. 
870.  But  the  rule  is  co-extensive  with  those  cases  only  where 
probable  cause  is  matter  of  mitigation  merely.    In  actions  for  a 
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malicious  prosecution,  or  quasi  such,  where  it  makes  a  bar,  the 
reason  ceases.  It  was  never  held  that  because  a  man  pleads  ii> 
bar  specially  or  gives  notice  of  special  matter,  he  shall  be  cut 
off  from  another  defense  which  is  receivable  under  the  general 
issue.  The  contrary  has  often  been  held:  Levy  v.  Oadaby,  3- 
Cranch,  180,  186;  Smiih  v.  Gregory,  8  Cow.  114;  FuUm  Bank  v. 
Stafford,  2  Wend.  483;  Bradley  v.  Field,  3  Id.  272. 

But  more.  It  is  not  quite  easy  to  see,  that  on  the  plaintiffs 
own  showing,  his  case  was  exempt  from  a  still  stronger  view,  had 
the  defendant  chosen  to  pursue  it.  Swartwout,  the  collector, 
had  given  the  plaintiff  leave  to  take  the  timber,  and  the  letters 
alluded  to  him  as  a  party  to  the  frauds  which  were  going  on* 
He  was  called  as  a  witness,  but  certainly  did  not  make  the  plain- 
est case  of  the  matter  against  actual  embezzlement.  Admitting^ 
him  to  have  had  a  right  to  sell  the  timber  at  auction,  or  otherwise, 
for  the  best  price  he  could  get;  that  did  not  authorize  him  to 
give,  any  more  than  it  did  the  plaintiff  to  take  it,  in  exchange 
for  an  article  of  mere  luxury,  or  at  most,  convenience,  viz.,  the^ 
bath-house  which  the  plaintiff  volunteered  to  build  for  the  United 
States.  Nor  was  the  manner  of  payment  by  any  means  the  most 
prudent.  Telling  the  plaintiff  to  carve  for  himself,  till  he  was 
satisfied,  might  certainly  have  been  no  more  than  was  due  fron> 
Mr.  Swartwout  to  him  as  an  honest  neighbor,  had  the  timber  in 
question  belonged  to  him  in  his  own  right.  Holding  for  the 
public,  it  at  least  laid  the  proceeding  open  to  invidious  remark; 
nor  can  I  collect  that  Swartwout  took  any  precaution  to  limit  the 
amount  witiiin  the  measure  of  a  just  quid  pro  quo.  In  short,  a 
carte  blanche  was  given  to  the  plaintiff,  first  for  himself,  and 
secondly  in  favor  of  the  poor  inhabitants,  for  the  purposes  of 
fuel.  I  repeat,  that  all  this  might  have  been  very  well  as  a  dis- 
position of  Mr.  Swartwout's  own  property;  but  that  it  was  not 
technical  embezzlement  when  applied  to  the  public  property,  is 
by  no  means  clear.  It  might  not  have  been  morally  so;  but  it 
was  an  instance  of  such  gross  neglect  in  a  few  things,  as  might 
well  lead  a  citizen,  jealous  of  the  public  rights,  to  question 
whether  the  same  practices  had  not  been  extended  to  many  things 
by  the  same  men.  Though  in  itself  a  '*  trifle  light  as  air,"  it 
disclosed  a  principle  which  might  have  operated  as  ''  confirma- 
tion strong"  that  more  extensive  peculation  had  been  committed 
in  secret,  especially  when  taken  in  connection  with  the  late  pov- 
erty of  the  plaintiff,  his  small  wages,  his  extravagant  living,  and 
the  now  splendid  mansion,  in  the  erection  of  which  he  was  em- 
ploying the  property  of  the  nation.     These  things  are  asserted 
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in  the  letter,  and  not  contradicted  by  the  proof.  I  admit,  that 
in  the  ordinary  action  of  slander,  they  would  be  presumed  false. 
In  this  we  have  seen  the  presumption  is  reversed,  and  I  there- 
fore mention  them. 

Had  all  the  circumstances  of  this  case  been  disclosed  to  the 
treasury  department,  I  can  hardly  believe  that  its  upright,  able, 
and  sagacious  head  would  have  voluntarily  surrendered  these 
letters  to  be  used  as  evidence.  In  Oray  v.  PenUand^  the  court 
held  that  they  could  not  compel  the  governor  to  produce  the 
paper,  nor  would  they  allow  parol  evidence  to  be  given  of  ita 
contents.  Being  a  complaint  properly  addressed  to  him  as  & 
visitorial  magistrate,  the  court  held,  upon  the  ground  of  policy, 
that  they  would  not  control  the  exercise  of  his  discretion,  nor 
would  they  allow  its  intended  effect  to  be  evaded  by  the  intro- 
duction of  secondary  evidence.  In  this  they  were  fully  sus- 
tained by  the  decisions  at  Westminster  hall,  and  several  cases 
which  might  be  cited  from  American  books*  I  know  that  the 
right  of  remonstrance  may  be  abused;  and  I  can  not  doubt  thai 
the  secretary  was  pressed  with  what  the  defendant's  counsel  ad- 
mitted at  the  bar:  the  great  public  services  and  elevated  char- 
acter of  the  plaintiff.  Had  the  defendant  printed  and  published 
his  remonstrance,  the  case  would  have  been  far  different;  hi3- 
privilege  then  would  have  been  lost.  Even  the  privilege  of 
parliament  is  forfeited  by  a  member  publishing  a  slanderous 
speech  or  a  slanderous  report.  But,  for  aught  that  appears, 
these  letters  have  performed  no  other  office  than  furnishing  a 
sort  of  information,  vital,  above  all  things,  to  the  safe  operation 
of  the  fiscal  department  of  the  government.  At  any  rate,  what- 
ever may  be  the  general  merit  of  the  plaintiff,  and  however  in- 
nocent he  may  be  in  the  p^uiicular  matter,  we  can  not  hold  the 
defendant  criminal  for  thus  communicating  what  the  plaintiff 
has  been  so  unfortunate  as  to  give  him  probable  cause  for  sup- 
posing to  be  true. 

New  trial  granted. 

CoMMinacATiON  Desionsd  ¥0  Sbousx  the  Bemoval  of  an  Offic^  and 
addressed  to  the  body  or  officer  having  power  to  remove,  is  libeloos,  when,  and 
when  not:  See  Bodwell  v.  Osgood,  15  Am.  Dec.  228,  and  note;  State  v.  Bum- 
ham,  31  Id.  217,  and  other  cases  cited  in  the  note  thereto.  See,  also,  gener- 
ally as  to  the  privilege  attaching  to  commnnications  addressed  to  bodie* 
having  power  to  remedy  an  abuse  complained  of:  Vanderzee  v.  MeOregor,  27 
Id.  156,  and  cases  in  the  note.  That  communications  made  in  good  Mth  for 
justifiable  ends  to  public  officials  having  power  to  remedy  the  evils  com- 
pkined  of,  or  to  public  or  private  persons  having  an  interest  in  the  matter* 
concerning  which  the  communications  are  made,  are  privileged,  and  that  ex* 
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press  malice  must  be  ahown  to  destroy  this  privilege,  is  a  point  to  which  the 
principal  case  is  cited  in  O^Donaghue  v.  McGovem^  23  Wend.  31;  Laihrop  y. 
Hyde,  25  Id.  449;  Hoimer  v.  Loveland,  19  Barb.  116;  8mUh  v.  Kerr,  I  Edm. 
193;  Van  Wyckv.  AspinwaU,  17  N.  Y.  193;  Omuby  v.  Douglaes,  37  Id.  480; 
Newfield  v.  Copperman,  42  N.  Y.  Super.  Ct.  (10  Jones  &  S.)  306.  So  a  writ- 
ten communication  between  private  persons  concerning  their  own  private 
afGurs:  KUnck  v.  Colby,  46  N.  Y.  433.  That  an  action  brought  for  a  commu- 
nication made  concerning  the  plaintiff  to  his  superior  officer  to  procure  his 
removal  is  an  action  for  malicious  prosecution  though  in  form  an  aetion  of 
slander  is  a  point  for  which  Howard  v.  Thompson  is  referred  to  as  authority 
in  Streety  v.  Wood,  16  How.  Pr.  110;  VideY,  Gray,  18  Id.  570.  That  an 
officer  to  whom  letters  are  addressed  to  procure  the  removal  of  a  subordinate 
<san  not  be  compelled  to  produce  the  letters  in  an  action  by  such  subordinate 
against  the  writer,  is  a  point  to  which  the  principal  case  is  cited  in  Worthing' 
ion  V.  Scribner,  109  Mass.  491. 

Pbobablb  Cause,  how  fab  a  QusanoN  of  Law  or  Fact  in  Acnoirs  for 
Maucious  PRO<iECunoN:  See  Nash  v.  Orr,  5  Am.  Dec  547;  Uh/nerY.  Ldamd^ 
10  Id.  48;  Plummer  v.  Oheen,  14  Id.  572;  MiUer  v.  Brown,  23  Id.  693; 
French  v.  SmUh,  24  Id.  616. 


Blanohabd  v.  Ely. 

[21  Wkhdkix,  342.] 
A88IONMXNT  OF  ClAIM  BT  PLAINTIFF  TO  OnS  OF   DeFBNDAMTS   befOTO   SOit 

is  no  bar  to  such  suit  except  where,  in  order  to  sue,  the  same  person 
must  appear  on  the  record  as  both  pUuntiff  and  defendant. 

ikssiONHZNT  OF  Chosb  IN  AoTiON  BT  Wat  OF  A  Pledox,  or  even  abso- 
lutely, does  not  transfer  the  assignor's  legal  interest. 

Measure  of  Damaqes  for  Defects  in  0>NSTRUcnoN  of  a  Steamboat 
under  a  contract,  which  may  be  deducted  in  an  action  to  recover  the 
contract  price,  is  the  expense  necessarily  incurred  in  making  good 
those  defects,  except  in  case  of  fraud. 

DaMAaES  FOR  Loss  of  Profits  and  Delays  of  Votaoes  by  reason  of  de- 
fects in  the  construction  of  a  steamboat  can  not  be  deducted,  where  the 
case  is  free  from  fraud,  in  an  action  to  recover  the  price  agreed  on  for 
the  construction  of  such  steamboat,  such  damages  being  too  remote. 

DlSALLOWAKOE  BT  JURT  OF  A    DEDUCTION    FOR   DaICAOES  FOR  DEFECTS  in 

executing  a  contract  in  an  action  to  recover  the  contract  price  is  ground 
for  awarding  a  new  trial,  where  there  is  a  strong  preponderance  of  evi- 
dence showing  the  defendant  entitled  to  the  deduction,  and  the  disallow- 
ance is  plainly  inferable  from  the  amount  of  the  verdict. 

Debt  to  recover  the  contract  price  for  the  constniction  of  a 
•certain  steamboat  by  the  plaintiff  for  the  defendants  under 
articles  of  agreement  entered  into  between  them.  The  boat  was 
to  have  been  finished  by  May  1, 1835,  but  was  not  so  finished^ 
but  accepted  by  the  defendants  on  condition  that  she  should  be 
•completed.  She  was  finished  in  July,  1835.  The  defendants 
claimed  a  deduction  for  damages  for  certain  defects  in  the  con« 
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^traction  of  the  boat  respecting  the  shafts,  wheels,  guards,  etc., 
which  they,  the  defendants,  had  been  compelled  to  remedy  at 
^K>nsiderable  expense.  They  also  claimed  damages  for  delays 
occasioned  by  the  necessity  of  remedying  these  defects,  and  the 
consequent  loss  of 'profits  of  a  number  of  trips  which  they 
would  have  been  able  to  make,  if  no  repairs  had  been  needed. 
The  judge,  however^  instructed  the  jury  that  the  damages  for 
loss  of  voyages  and  of  profits  were  too  remote  and  could  not 
be  allowed,  though  they  might  be  recovered  in  a  cross  action, 
4Uid  that  the  true  measure  of  damages  was  the  sum  necessarily 
expended  by  the  defendants  in  remedying  the  defects.  The  de- 
fendants also  produced  in  evidence  an  assignment  by  the  plaint- 
iff to  one  of  the  defendants,  before  suit,  of  the  contract  with 
the  defendants,  and  of  the  sum  due  thereon,  in  which  he  admit- 
ted the  receipt  of  all  but  four  thousand  five  hundred  and  twen- 
iy-four  dollmrs  and  sixty-six  cents  of  the  contract  price.  This 
.assignment,  the  defendsmts  insisted,  was  a  bar  to  the  plaintiff's 
recovery.  The  plaintiff,  however,  introduced  a  writing  of  the 
-same  date  as  the  assignment,  which  was  signed  by  the  payee, 
from  the  tenor  of  which  it  was  dear  that  the  assignment  was 
made  not  absolutely,  but  as  securiiy  for  the  payment  of  certain 
4^vances,  made  by  the  assignee  to  the  plaintiff.  The  judge  de- 
-cided  that  the  assignment  was  no  bar.  Verdict  for  plaintiff  for 
five  thousand  two  hundred  and  foriy  dollars  and  thiriy-one 
•cents.    Motion  for  a  new  trial. 

S.  Sievens,  for  the  defendants. 

S.  P.  Staples^  for  the  plaintiff. 

By  Ck>urt,  Cowen,  J.  The  objection  that  the  assignment  of 
ihe  articles  of  agreement  by  the  plaintiff  to  one  of  the  defend- 
4Uit8  should  have  been  received  as  a  bar,  is  founded  on  the  prin- 
•dple  that  where  the  right  of  the  creditor  and  the  liability  of  the 
^debtor,  or  any  one  of  several  debtors  meet  in  the  same  person, 
«nch  coincideoioe  works  a  release  by  operation  of  the  law.  The 
reason  is  that  a  man  can  not  sue  himself;  the  action  is  suspended 
by  the  voluntary  act  of  the  creditor;  and  is  gone  and  discharged 
iorever:  2  Wms.  Ex.,  Phil.  ed.  1832,  p.  811.  It  is  obvious 
from  the  bare  statement  of  the  argument,  that  it  must  mean  a 
vesting  of  the  legal  right,  or,  in  other  words,  a  right  to  sue 
in  the  creditor's  own  name,  in  the  person  of  his  debtor.  Other- 
wise the  reason  fails.  It  will,  I  apprehend,  be  found  applicable 
to  those  cases  only  where  the  same  individual,  in  order  to  sue, 
cnust  appear  on  >the  record  both  as  plaintiff  aad  delendant: 
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Mainwaring  y.  Neumian,  2  Bos.  &  Pul.  120.  The  case  of  Yon 
Ness  T.  Forrest,  8  Cranch,  30,  will  be  found  an  authorily  for  this- 
distinction.  Besides,  it  is  suggested  that  the  assignment  in  this- 
case  was  merely  by  way  of  pledge,  or  security  to  one  of  the  de* 
fendants  for  money  lent;  the  plaintiff  thus  still  retaining  his 
interest  as  general  owner.  It  is  certainly  very  clear,  that  even 
if  he  could  have  divested  his  legal  interest  by  an  absolute  assign- 
ment, that  could  not  be  done  by  merely  pledging  it;  but  he^ 
could  not  part  with  it  in  either  form.  This  court  has  held  that- 
a  defendant  may,  before  suit  brought,  purchase  a  chose  in  action 
against  the  plaintiff,  and  use  it  as  a  set-off:  and  we  have  often 
held  that  the  assignee  is  the  real  party,  and  shall  be  protected. 
But  this  has  always  been  held  in  an  equitable  sense,  which  would 
rather  go  to  favor  the  present  action  than  to  defeat  it. 

Did  the  judge  narrow  the  jury  too  much  in  the  rule  of  dam- 
ages? The  plaintiff  had  failed  in  some  comparatively  triflings 
respects,  to  make  so  perfect  a  boat  as  he  had  stipulated  for.  The^ 
shafts  were  not  of  adequate  strength,  in  consequence  of  which 
the  boat  was  interrupted  in  some  of  her  trips;  and  the  company 
incurred  expense  in  procuring  repairs  to  be  done,  and  in  towing^ 
the  boat  to  a  proper  place  for  undergoing  her  repairs.  All  this 
the  judge  left  to  the  jury  to  deduct  in  their  discretion,  from  the 
acknowledged  balance,  of  account  for  building  her.  But  he 
directed  them  not  to  allow  for  delays,  and  for  profits  which 
might  have  been  made  from  the  trips  that  were  lost.  No  com- 
mon law  authoriiy  was  cited  at  the  bar,  one  way  or  the  other, 
having  any  direct  application  to  the  measure  of  damages  in  such, 
a  case  as  this;  nor  am  I  awsxe  that  any  exists.  If  there  be  none, 
it  is  somewhat  singular,  considering  the  many  contracts  for 
building  boats  and  other  vessels  which  must  have  been  made  hi 
England  and  this  countiy. 

We  have  to  regret,  that  the  atttotion  of  the  counsel  seemed 
to  have  been  entirely  turned  from  the  character  of  this  claim  in 
the  abstract,  by  a  remark  of  the  judge  implying  that  damages- 
for  loss  of  pn^ts  were  admissible  in  a  cross  action,  but  not  in 
mitigation.  This  led  the  counsel  for  the  defendant  to  stop  with 
citing  Beab  v,  McAUister,  8  Wend.  115,  to  show  that  proof  of 
any  damages  arising  from  a  plaintiff's  breach  of  the  contract 
upon  which  he  sues,  may  be  received  to  reduce  his  claim.  This- 
we  all  understand  to  be  clearly  so.  The  counsel  for  the  defend- 
ant, too,  merely  thought  it  their  duty  to  cite  cases  showing  thai 
in  an  action  on  a  warranty  of  land,  the  plaintiff  recovers  only 
the  consideration  money  paid,  with  interest  and  costs,  etc. ;  and 
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ire  were  reminded  partacularlj  of  one  reason  for  that  rule  as 
^Ten  by  Chief  Justice  SaTage,  in  Dimmick  t.  Lockwood,  10 
Wend.  150,  viz. :  ''  That  it  would  be  ruinous  and  oppressive  to 
make  the  seller  respond  in  damages  for  any  accidental  rise  in 
value  of  the  land  or  the  increased  value  in  consequence  of  the 
improvements  by  the  purchaser.''  He,  at  the  same  time,  how- 
ever, notices  some  technical  reasons  for  the  rule  which  render  it 
less  decisive  in  respect  to  executory  contracts,  especially  those 
which  regard  personal  property.  The  prevalence  of  the  rule  is 
very  extensive  in  its  application  to  covenants  of  title:  Vide  1 
Sel.  N.  P.  533,  Phil.  ed.  1839.  The  rule  is  more  pertinent 
when  applied,  as  it  has  been  in  several  cases,  to  the  breach  by 
&ilure  of  title  of  a  covenant  to  convey:  Baldvnn  v.  Mwnn^  2 
Wend.  399  [20  Am.  Dec.  627].  Sutherland,  J.,  there  adopts  a 
former  remark  of  Chief  Justice  Kent,  importing  that  it  must 
block  up  sales  of  real  estate,  if  the  vendor  were  to  be  made 
liable  in  proportion  to  the  rise  of  property.  It  is  added  on  the 
same  authority,  that  "  the  safest  rule  is  to  limit  the  recovery  as 
much  as  possible,  to  an  indemnity  for  the  actual  injury  sustained, 
without  regard  to  the  profits  the  plaintiff  has  failed  to  make:" 
Id.  406.  This  was  a.  d.  1829.  As  long  ago  as  1811,  in  Letcher 
V.  Woodson^  1  Brock.  212,  Marshall,  C.  J.,  laid  down  the  rule 
of  damages  on  a  similar  covenant,  in  nearly  the  same  words  with 
Mr.  Justice  Sutherland:  Combs  v.  TarUon'a  Adm'rs,  2  Dana,  466, 
467,  S.  P.,  A.  D.  1834.  This  rule  would  cut  oflf  all  rise  of  the 
value  intermediate  the  contract  and  time  fixed  for  its  execution. 
The  rule  on  agreement  to  sell  and  deliver  goods,  is  imiversally 
broader;  giving  the  vendee  advantage  of  the  rise  in  market,  and 
the  consequent  advantage  of  profit  on  any  sale  which  he  might 
have  made  at  the  time  stipulated  for  delivery,  or  whenever  it  be- 
-comes  due:  Smee  v.  Huddlestone,  Sayer's  Dam.  49.  See  many 
other  cases  cited  in  Chief  Justice  Marshall's  note  to  Letcher  v. 
Woodson,  1  Brock.  218;  Clark  v.  Pinney,  7  Cow.  681,  687,  and 
the  cases  there  cited,  l^ay  liiore,  under  circumstances,  the  rise 
is  considered  even  down  to  the  time  of  the  trial:  Id. 

The  rule  of  damages  in  respect  to  contracts  for  the  sale  of 
•chattels  is  the  general  one,  and  some  courts  have  refused  to  de- 
part from  it,  in  measuring  damages  for  breach  of  covenants  to 
^nvey  real  estate:  Hopkim  v.  Lee,  6  Wheat.  109, 117, 118;  Can- 
Mill  V.  McLean,  6  Har.  &  J.  297.  I  do  not  dwell  upon  these  cases, 
more  of  which  may  perhaps  be  found.  In  both  classes,  the 
courts  are  seeking  after  an  indemnity;  that  is  to  say,  making 
iSOod  to  the  vendee  what  he  has  paid  his  money  for.    Both 
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classes  of  oases  profess  to  deny  the  allowanoe  of  damages  xe- 
motelj  consequential,  as  of  profits  resting  in  speculation.  The* 
possible  or  even  probable  use  to  which  the  vendee  may  put  the* 
property,  aside  from  a  market  sale,  is  clearly  excluded.  Goings 
upon  analogy,  then,  suppose  the  owners  of  this  boat,  the  defend- 
ants,  had  sold  out;  in  the  absence  of  evidence  that  there  had 
been  a  rise  of  the  boat's  value  in  market,  we  must  take  the  stipu- 
lated value  at  which  it  was  to  be  built:  Bailey  v.  Clay^  4  Band. 
846;  and  then  the  sum  which  would  command  the  materials  and 
work  for  making  good  the  defects,  would  be  the  measure  of  dam* 
ages  in  an  action,  or  by  way  of  recoupment  in  a  defense.  In 
like  manner,  a  contract  to  insure  a  cargo  will  not,  in  the  event 
of  loss,  carry  the  speculative  profits  of  the  adventure,  though 
these  may  be  insured  in  express  terms,  even  by  an  open  policy: 
1  Ph.  Ins.  320,  325;  Id.  46.  Yet,  insurance  is  called  pre-emi- 
nentiy  a  contract  of  indemniiy.  The  damages  are  what  will  re- 
store the  value  of  the  cargo  on  shipboard  at  the  port  of  depart- 
ure:  Id.  46,  et  eeq.  The  rule  is  nearly  the  same  in  respect  to 
damages  for  breach  oi  warranty.  The  defect  arising  from  the 
vice  warranted  against,  must  be  made  good  in  such  sense  thai 
the  article  shall  fetch  a  sound  price,  which  primafacie,  we  have 
seen  is  the  one  agreed  on  between  warrantor  and  warrantee:  4 
Band.,  ut  supra;  2  Leigh's  N.  P.,  Phil.  ed.  1838,  p.  1506.  Cav- 
eai  emptor  in  search  of  a  horse:  1  Bural  Lib.  N.  Y.,  No.  5,  for 
1837,  p.  140;  Clare  v.  Mdynard,  7  Car.  &  P.  741;  S.  C,  1  Nev. 
&  P.  701.  Chesterman  v.  Lamb,  4  Nev.  &  M.  195;  S.  C,  2  Ad. 
&  El.  129;  1  Selw.  N.  P.,  ed.  before  cited,  p.  654,  tit.  Deceit,  I, 
1,  and  notes;  Bacon  y.  Brown,  4  Bibb,  91  [4  Am.  Dec.  640]. 
Yet,  in  all  the  cases  mentioned,  as  in  that  of  insurance,  there  is 
no  doubt,  that  by  an  express  contract,  on  good  consideration, 
the  vendor  may  stipulate  expressly  to  indemnify  in  respect  to 
loss  of  profits  arising  from  the  defect  against  which  he  contraoto. 
In  short,  it  will  be  seen  by  the  cases  cited  and  many  more, 
that  on  the  subject  in  question,  our  courts  are  more  and  more 
falling  into  the  track  of  the  civil  law,  the  rule  of  which  is  thus 
laid  down  by  a  learned  writer:  ''In  general,  the  parties  are 
deemed  to  have  contemplated  only  the  damages  and  interest  which 
the  creditor  might  suffer  from  the  non-performance  of  the  obliga- 
tion, inrespectto  the  particularthingwhich  is  theobject  of  it;  and 
not  such  as  may  have  been  accidentally  occasioned  thereby  in  re- 
spect to  his  own  a£Gurs:"  1  Ev.  Poth.  91,  London  ed.  1806.  He 
illustrates  the  rule  by  the  rise  of  value  in  goods  which  the  promisor 
fails  to  deliver.    He  adds,  if  the  lessor's  titie  to  a  house  fail,  he  is 
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bound  to  pay  to  his  lessee  the  expense  of  removal,  and  indemnify 
him  against  the  advance  of  rents,  but  not  against  the  loss  of 
custom  in  a  business  he  may  have  established  while  residing  in 
the  house.  He  also  adverts  to  the  distinction  that  the  vendor 
may,  notwithstanding,  incur  liability  for  extrinsic  damages  of 
the  creditor,  if  it  appear  they  were  stipulated  for  or  tacitly  sub- 
mitted to  in  the  contract.  One  instance  is  that  of  stipulating  to 
deliver  a  horse  in  such  time  that  a  certain  advantage  may  be 
gained  by  reaching  such  a  place.  There  the  debtor  shall,  on 
default,  pay  for  the  loss  of  the  advantage.  The  case  of  tacit  sub- 
mission is  illustrated  by  a  case  of  demising  premises  expressly  for 
use  as  an  inn.  There,  if  the  tenant  be  evicted,  a  loss  of  custom 
may  be  taken  into  the  account:  Id.  91,  92.  This  latter  rule  wa» 
in  some  measure  acted  upon  in  the  late  case  of  DriggB  v.  IhoigJU, 
17  Wend.  71  [31  Am.  Dec.  283].  There  was  a  promise  to  demise 
a  tavern  stand  at  a  day  certain,  which  was  refused  by  the  pro- 
misor, after  the  promisee  had  broken  up  his  former  residence, 
and  proceeded  with  a  view  to  take  possession.  We  allowed  to 
the  latter  damages  for  removing  his  family  and  furniture;  in 
this,  following  the  case  of  Ward  v.  Smith,  11  Price,  19.  In 
Bracketty.  McNair,  14  Johns.  170  [7  Am.  Dec.  447],  the  broken 
contract  was  to  transport  goods  from  one  place  to  another;  and 
the  increase  of  value  in  the  goods  at  the  latter  place  was  allowed 
as  damages;  though  even  this  principle  of  estimate  seems  to  have 
been  denied  in  the  previous  case  of  SmUh  v.  Richardson,  3  Cai. 
219.  In  another  case,  the  plaintiff  sued  for  stone  delivered  to 
be  used  in  building  a  church,  and  the  defendants  claimed  a 
recouimient,  because  they  had  not  been  delivered  at  the  day. 
They  insisted,  among  other  things,  on  damages,  by  reason  of 
their  workmen  lying  idle  for  want  of  the  material.  The  court 
did  not  deny  the  claim  absolutely,  but  held  that  the  defendants, 
even  if  the  delivery  had  been  stopped,  would  have  been  bound 
to  use  diligence  in  keeping  their  workmen  employed  on  other 
materials,  to  be  supplied  as  soon  as  they  could  be  procured; 
thus  avoiding  all  imnecessary  loss,  and  that  the  deduction 
must  be  governed  with  a  view  to  that  principle:  MiUer  v. 
Mariner^  Church,  7  Greenl.  61,  56  [20  Am.  Dec.  341].  The 
unreasonable  delay  of  workmen  stood  somewhat  on  the  footing 
of  unreasonably  delaying  the  boat  in  this  case,  which  the  judge 
refused  to  allow,  though  he  dire<Hed  that  damages  might  be 
due  for  taking  the  boat  to  a  proper  place  for  being  repaired. 

But  to  go  the  length  insisted  upon  by  the  defendants  would, 
I  apprehend,  transgress  what  the  law  should  allow,  even  had  the 
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plaintiff,  without  fraud,  tortiouslj  broken  the  machinery  of  this 
i)oat,  as  by  a  negligent  collision,  in  navigating  his  own  boat 
The  profits  of  a  voyage  broiceix  up,  are  constantly  denied  con- 
sideration, even  in  questions  relating  to  marine  trespasses:  The 
Amiable  Nancy,  3  Wheat.  546,  560,  and  the  cases  there  cited; 
La  Amistad  de  Eues,  5  Id.  385,  389.  Of  course  I  lay  out  of 
view,  as  do  all  the  cases,  that  the  transaction  is  accompanied  with 
wanton  outrage,  fraud,  or  gross  negligence;  the  cases  just  cited 
from  Wheaton  show  that  these  are  exceptions.  And  see  Merrih  v. 
The  Tamff  MannfactuHng  Co.,  10  Conn.  384  [27  Am.  Dec.  682.] 
The  case  of  De  Wint  v.  WUise,  9  Wend.  325,  must,  I. think,  have 
been  regarded  by  this  court  as  a  fraudulent  breach  of  a  covenant 
to  keep  a  ferry  in  repair,  which  materially  benefited  the  plaintiff's 
tavern.  The  defendant  left  it  unrepaired,  in  order  to  favor  his 
own  ferry.  Therefore,  damages  were  allowed  for  loss  of  custom 
at  the  plaintiff's  inn.  Pothier,  as  before  cited,  maintains  the 
«ame  distinction.  In  Nurse  v.  Bams,  T.  Baym.  77,  the  defend- 
ant, in  consideration  of  ten  pounds,  promised  to  demise  a  mill 
to  the  plaintiff,  who  laid  in  a  large  stock  to  employ  it,  which  he 
lost,  because  the  defendant  refused  to  let  him  have  possession. 
The  jury  were  held  properly  to  have  assessed  the  damages  at 
five  hundred  pounds.  Very  likely  it  appeared  that  the  breach 
of  contract  was  committed  to  favor  some  particular  interest  of 
the  defendant  or  his  friend,  though  the  case  mentions  a  simple 
refusal  to  perform. 

The  case  at  bar,  so  far  as  I  have  been  enabled  to  discover 
from  the  evidence,  stands  entirely  clear  of  fraud.  If  some  of 
the  iron  used  for  shafts  was  rotten,  there  is  nothing  going 
to  fix  knowledge,  or,  that  I  see,  gross  negligence,  in  the 
plaintiff  or  his  superintendent.  The  extent  to  which  the  iron 
proved  bad,  was  doubtful,  though  the  jury  were  authorized  to 
infer  it  was  by  no  means  all  of  a  good  quality.  There  is  no 
proof,  however,  that  such  iron  was  used  intentionally;  and  we 
ought  not  to  infer  that  a  fraud  was  committed  by  any  one. 
No  new  trial  can,  therefore,  be  granted  on  any  error  of  the 
judge. 

Still,  we  think,  complete  justice  can  not  be  done  without  the 
cause  being  submitted  to  another  jury;  for  the  plain  inference 
is,  that  they  totally  disallowed  anything  whatever  for  defects  in 
the  boat.  The  plaintiff's  cotinsel  make  a  computation  by  which 
they  show  that  sixiy-two  dollars  deduction  was  made;  but  even 
this  assumes  that  interest  ran  on  the  balance  mentioned  in  the 
assignment,  four  thousand  five  hundred  and  tweniy-f our  dollars 
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^md  sizfy-six  cents,  from  the  first  of  May.  This  could  not  be 
€o.  All  parties  agreed  that  the  boat  'was  not  finally  completed 
until  pretty  well  along  in  July,  and  she  'was  accepted,  subject 
,to  completion.  At  most,  the  interest  ought  not  to  run  till  after 
the  job  'was  finished.  It  is  sufficient  to  say,  we  think  there  is  a 
fitrong  preponderance  of  evidence  in  favor  of  some  deduction. 
New  trial  granted  on  payment  of  costs. 


Samb  Pabtt  Plaintiff  and  Defendant:  See  Livingston  t.  Livingston,  12 
Am.  Deo.  684;  Pearson  v.  Kesbity  17  Id.  569;  King  t.  Cfreen,  19  Id.  46;  AUin 
▼.  Shadhumey  25  Id.  121,  and  note. 

Consequential  Damages  fob  Bbeacb  of  0>ntragt. — Damages  will  not 
be  allowed  for  a  conjectural  loss  of  profits:  Bond  v.  QuaUUboMfnt  10  Am. 
Dec.  702;  nor  for  incidental  or  remote  injurious  results:  Jackson  v.  Adams, 
6  Id.  94.  But  special  damages  may  be  recovered  for  expenses  incurred  in  pre- 
paring to  perform  the  contract  on  the  plaintiff's  part:  Driggs  ▼.  Dwight,  31 
Id.  283,  and  note,  citing  the  principal  case.  See  also  J^firey  v.  Bigdow,  28 
Id.  476,  and  the  note  thereto  referring  to  other  cases  in  this  series  on  the  sub 
ject  of  consequential  damages.  The  rule  laid  down  in  the  principal  case  that 
in  an  action  for  breach  of  contract  the  measure  of  damages  is  the  sum  neces- 
sary to  make  good  the  actual  loss,  and  that,  generally,  in  actions  for  damages, 
the  party  can  recover  only  for  the  natural  and  proximate  consequences  of  the 
iM;t  complained  of,  and  not  for  remote  consequences,  except  in  case  of  fraud, 
is  referred  to  with  approval -in  Green  v.  Mann,  11  IlL  615;  Wilbert  v.  New 
York  etc.  B.  B.  Co.,  19  Barb.  48;  Vanderslice  v.  Newton,  4  N.  Y.  134;  Sharon 
V.  Masker,  17  Barb.  522;  Allaire  Works  v.  Cfuion,  10  Id.  57;  Hargous  v.  Ah* 
Ion,  5  Hill,  473;  S.  C,  in  court  of  errors,  3  Denio,  409;  Mott  v.  Hudson  Biver 
B.  B.Co.,\  Bob.  593;  Flynn  v.  Hatton,  43  How.  Pr.  352.  The  case  is  espe- 
cially cited  to  the  point  that,  except  when  there  is  fraud,  there  can  be  no  re- 
covery for  the  loss  of  contingent,  probable,  or  specnlative  profits  or  gains,  in 
Freeman  v.  Clute,  3  Barb.  427;  QUes  v.  O^TooU,  4  Id.  264;  Walrath  v.  Bed- 
field,  11  Id.  371;  OHJUn  v.  Colver,  22  Id.  691;  S.  C,  16  N.  Y.  492;  Bogers  v. 
Beard,  36  Barb.  37;  Dorwin  v.  Potter,  5  Denio,  308;  Si.  John  v.  Mayor  etc. 
of  New  York,  13  How.  Pr.  533;  S.  C,  6  Duer,  321;  Devlin  v.  Mayor,  50 
How.  Pr.  19;  Ctusidy  v.  Le  Fevre,  45  N.  Y.  567;  City  of  Brooklyn  v.  Brooklyn 
€Uy  B.  B.  Co.,  47  Id.  482;  Krom  t.  Levy,  48  Id.  680;  Wehle  v.  ffavUand,  69 
Id.  451;  MUc/ieU  v.  ComeU,  44  N.  Y.  Super.  Ct.  (12  Jones  &  S.)  404;  The 
Bhode  Island,  2  Blatchf.  114;  S.  C,  1  Abb.  Ad.  103.  But  it  is  held  that  the 
plaintiff  may  recover  for  a  loss  of  profits  which  is  the  direct  and  proximate 
cesnlt  of  the  defendant's  negligence,  occasioning  a  collision  in  the  highway: 
Alberi  V.  Bleeeker  St.  B.  B.  Co.,  2  Daly,  389,  criticising  the  principal  case. 
See  also  Draper  v.  Stoeet,  66  Barb.  147,  holding  that  the  plaintiff  may,  in  an 
■action  for  a  breach  of  warranty,  recover  for  the  loss,  by  reason  of  defects  io 
the  thing  sold,  of  profits  which  would,  in  the  <ydinary  course  of  things,  have 
resulted  to  the  purchaser,  and  which  may  be  presumed  to  have  been  in  the 
eontemplation  of  the  parties. 
Am.  Dbo.  Tox*.  XXZIT— 17 
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Crrr  Fire  Ins.  Co.  v.  CoELiBa 

[21  WxiDKCL,  867.] 

DmBUonon  of  Insxtbed  BniLDura  bt  an  Explosion  of  GuirpowDBit  i» 
a  loss  by ^e  within  the  meaning  of  the  policy. 

PULOINO   OUNFOWBIB .  IN  A   BuiLDING  IS  NOT  A  «  StOBINO'*  of  giuipowder 

therein  within  the  meaning  of  an  exception  in  the  policy,  where  th» 
powder  is  placed  there  with  a  lighted  match,  for  the  porpoee  of  an  ex- 
plosion. 

^OLUNTABT     DsSTBUCnON     OF    InSUBKD    BuILDINO    BT      ObDBB    OF     THB 

Mayor,  by  blowing  it  np  with  gunpowder,  for  the  purpose  of  stopping  » 
conflagration,  which  in  all  probabQity  would  have  consumed  the  build- 
ing, renders  the  insurers  liable,  although  the  insured  may  also  haTe  a^ 
remedy  against  the  city. 
Mbbb  Excess  of  Jubisdiohon  bt  Lawful  Maoistbate  is  not  Usubpahon 
of  power  within  the  meaning  of  a  policy,  exempting  the  insurers  fron^ 
liability  for  a  loss  by  "  usurped  power.'* 

Ebbob  from  the  superior  court  of  New  York  ciiy,  in  an  action 
on  a  policy  of  insurance.  The  insured  building  was  destroyed 
by  order  of  the  mayor  of  the  ciiy  by  exploding  a  quantity  of  gun- 
powder therein,  for  the  purpose  of  arresting  the  spread  of  a  con- 
flagration which  was  raging  in  its  vicdniiy,  and  which,  as  the 
evidence  showed,  would  in  all  probability  have  consumed  it  if 
it  had  not  been  blown  up.  The  defendants  insisted  that  tl^s 
was  not  a  loss  within  the  policy,  and  moved  for  a  nonsuit,  which 
was  overruled.  Verdict  and  judgment  for  the  plaintiflfs,  and 
the  defendants  brought  error.  The  points  relied  on  sufficiently 
appear  from  the  opinion. 

J.  W.  Oerard,  for  the  plaintiffs  in  error. 
D.  Lard^jun.,  for  the  defendants  in  error. 

By  Court,  Bbonson,  J.  1.  There  has,  I  think,  been  a  loss  by 
the  peril  insured  agaiQst,  within  the  meaning  of  the  policy.  In 
Orim  V.  The  Phoenix  Ins.  Co.,  13  Johns.  451,  no  doubt  seems  to 
have  been  entertained,  either  by  the  court  or  counsel,  that  a  losa 
by  the  explosion  of  gunpowder  was  a  loss  by  fire.  And  in 
Waters  v.  The  Merchants'  L.  Ins.  Co.,  11  Pet.  213,  the  point  was 
so  adjudged.  The  court  was  of  opinion,  that  fire  was  the  proxi- 
mate cause  of  the  loss. 

2.  According  to  the  terms  of  the  policy,  if  the  building  wa» 
used  for  the  purpose  of  storing  gunpowder,  the  contract  was  for 
the  time  suspended.  And  see  Duncan  v.  The  Sun  F.  Ins.  Co., 
6  Wend.  488  [22  Am.  Dec.  539].  But  placing  gunpowder  witli 
a  lighted  match  in  the  building,  for  the  express  purpose  of  pro* 
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dadng  an  exploBion,  which  immediately  followed,  was  a  very 
different  thing  from  what  the  parties  contemplated  when  they 
inserted  this  provision  in  the  contract.  Whether  the  insurers 
are  liable  for  this  voluntary  destruction  of  the  property,  is  a 
question  yet  to  be  considered.  But  I  think  it  quite  clear  that 
tiiey  have  not  established  the  allegation  that  the  building  was 
used  for  the  storing  of  gunpowder. 

3.  The  building  containing  the  goods  was  destroyed  by  order 
of  the  mayor  of  the  ciiy,  for  the  purpose  of  arresting  the  progress 
of  a  conflagration.  Are  the  insurers  answerable  for  this  vohin- 
tary  destruction  of  the  property  ?  This  question  has  been  pre* 
sented  in  a  double  form — the  one  supposing  that  the  mayor  acted 
with,  and  the  other  that  he  acted  without,  authority. 

First.  Let  us  first  assume  that  the  mayor  acted  illegally.  If  the 
Are  had  been  kindled  by  an  incendiaiy,  it  is  not  denied  that  the 
insurers  would  be  answerable.  Why  are  they  not  then  answ«r- 
able,  if  the  mayor  acted  without  authority  ?  The  act,  though  not 
done  for  a  wicked  purpose,  was  as  illegal  as  though  it  had  been, 
the  work  of  a  felon.  The  answer  attempted  is,  that  although^ 
the  mayor  had  no  authority,  yet  as  he  acted  colore  officii^  this  is  a. 
case  of  loss  happening  by  means  of  usurped  power,  which  is  ex* 
pressly  excepted  by  the  policy. 

It  is  impossible  to  Tnaintain  that  a  mere  excess  of  jurisdiction 
by  a  lawful  magistrate,  is  the  exercise  of  an  usurped  power 
within  the  meaning  of  this  contract.  That  is  not  what  the  in- 
surers had  in  mind  when  they  made  the  exception.  It  was  an* 
usurpation  of  the  power  of  government,  against  which  they  in* 
tended  to  protect  themselves.  Such  was  the  interpretation  givei^ 
to  the  same  words  in  a  policy  as  early  as  the  year  1767:  Drink^ 
vHjUer  V.  The  London  Assur. ,  2  Wils.  363.  The  property  insured 
was  destroyed  by  a  mob,  which  arose  on  account  of  the  high 
price  of  provisions;  and  the  insurers  were  held  liable,  notwith- 
standing a  proviso  in  the  policy  that  they  would  not  answer  low 
a  destruction  by  ''  usurped  power."  Bathurst,  J.,  said,  those 
words,  according  to  the  true  import  thereof  and  the  meaning  of 
the  parties,  could  only  mean  an  invasion  of  the  kingdom  by  for- 
eign enemies  to  give  laws  and  usurp  the  government,  or  an  in- 
ternal armed  force  in  rebellion,  assuming  the  power  of  govern- 
ment, by  making  laws,  and  punishing  for  not  obeying  those  laws. 
Wilmot,  0.  J. ,  said,  the  words  meant  an  invasion  from  abroad,  or 
an  internal  rebellion,  when  armies  are  employed  to  support  it; 
when  the  laws  are  dormant  and  silent,  and  firing  of  towns  is 
unavoidable.    In  Langdale  v.  Md8on,  2  Marsh.  Ins.  791.  it  waa 
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Baid  by  Lord  Mansfield,  that  these  words  were  ambiguous,  but 
they  had  been  the  subject  of  judicial  determination;  that  they 
must  mean  rebellion  conducted  by  authority — determined  re- 
bellion, with  generals  who  could  give  orders.  And  he  added, 
**  Usurped  power  takes  in  rebellion,  acting  under  usurped  au- 
thority.  "  Whatever  doubt  there  may  have  been  originally  about 
the  meaning  of  the  words  "  usurped  power,"  in  a  policy,  their 
legal  power  had  been  settled  long  before  this  contract  was  made; 
and  we  can  not  assume  that  these  parties  used  the  words  in  any 
other  than  their  legal  sense. 

Second.  But  the  mayor  acted  under  lawful  authoriiy ;  there  was 
na  usurpation  of  any  kind.  Whether  he  had  the  concurrence  of 
two  aldermen,  as  the  statute  provides,  or  not,  there  can  be  no 
doubt  of  his  common  law  power,  as  the  chief  magistrate  of  the 
city,  to  destroy  buildings,  in  a  case  of  necessity,  to  prevent  the 
spreading  of  a  fire.  Indeed,  the  same  thing  may  be  done  by  any 
magistrate,  or  even  by  a  citizen  without  official  authoriiy:  The 
Mayor  of  N.  Y,  v.  Lord,  17  Wend.  285. 

4.  If  the  mayor  acted  by  lawful  authoriiy,  it  is  then  said  that 
the  property  was  destroyed  for  the  benefit  of  the  city,  and  that 
the  corporation  (not  the  insurers)  must  bear  the  loss.  This  case 
does  not  fall  within  the  statute  charging  certain  losses  on  the 
city,  because  it  does  not  appear  that  the  mayor  had  "  the  con- 
sent and  concurrence  of  any  two  aldermen:"  2  R..  L.  368,  sec. 
81;  and  for  the  further  reason  that  the  property  would  have 
been  consumed  by  fire,  if  its  destruction  had  not  been  ordered 
by  the  magistrate:  The  Mayor  of  K  Y.  v.  Lord,  17  Wend.  285. 
It  is  said  that  the  corporation  is  liable  at  the  common  law  for 
the  acts  of  the  mayor:  but  no  authority  was  cited  in  support  of 
the  position,  and  I  am  not  prepared  to  say,  that  in  a  case  like 
this,  the  doctrine  can  be  maintained.  The  inclination  of  my 
mind  is  strongly  the  other  way. 

But  suppose  the  city  is  liable,  I  do  not  see  how  that  fact  can 
affect  this  contract.  If  the  insurers  pay  the  loss,  they  may,  per- 
haps, have  an  action  against  the  corporation  of  the  city,  in  the 
name  of  the  assured,  to  recover  back  the  money:  Mason  v.  Sains- 
bury,  2  Marsh.  Ins.  794;  S.  C,  3  Doug.  61.  But  however  that 
may  be,  the  fact  that  the  assured  may  have  a  remedy  against  the 
city,  can  not  change  or  qualify  the  undertaking  of  the  insurers. 

This  leads  me  to  notice  a  little  more  particularly  the  extent 
of  the  contract.  The  company  agrees  to  make  good  unto  the 
assured  all  such  loss  or  damage  to  the  property  as  shall  happen 
by  fire.     Thus  far,  there  is  no  limit  or  qualification  of  the  un« 
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dertaking.  If  the  loss  happen  by  fire,  unless  there  was  fraud 
on  the  part  of  the  assured,  which  is  not  pretended  in  this  case, 
it  matters  not  how  the  flame  was  kindled.  Whether  it  be  the 
result  of  accident  or  design — ^whether  the  torch  be  applied  by 
the  honest  magistrate,  or  the  wicked  incendiary — ^whether  the 
purpose  was  to  save  a  city,  as  at  New  York,  or  a  country,  as  at 
Moscow — the  loss  is  equally  within  the  terms  of  the  contract. 
That  the  insurers  intended  the  general  undertaking  should  ex- 
tend to  every  possible  loss  by  fire,  is  evident  from  the  fact  that 
they  afterwards  proceed  to  specify  particular  losses  by  fire  for 
which  they  will  not  be  answerable :  Columbia  Ins,  Co.  v.  Lav>- 
rence,  10  Pet.  507.  The  exceptions  are  contained  in  the  sixth 
condition  of  the  proposals  annexed  to  the  policy.  It  is  unneces- 
sary to  recite  the  clause,  because  it  is  not  pretended  that  this 
case  comes  within  any  of  the  exceptions,  save  that  relating  to  a 
loss  happening  by  means  of  ''usurped  power,"  and  that  point 
has  already  been  considered. 

There  has  then  been  a  loss  by  fire.     The  case  falls  within  the 
general  undertaking  of  the  insurers,  and  is  not  afiected  by  any  of  . 
the  exceptions  which  they  thought  proper  to  make  to  the  extent 
of  their  liability.     We  can  not  add  another  exception.     The  in- 
surers are  bound  by  their  contract. 

Judgment  affirmed. 

Loss  BY  Fire,  What  is.— The  foregoing  case  is  cited  in  PerUz  v.  Becehen 
o/^tna  Fire  Ina.  Co.,  3  Edw.  Ch.  343,  to  the  point  that  a  volontary  destrno- 
tion  of  an  insored  building  by  an  explosion  of  gunpowder,  by  mnnicipal  an*  ^ 
thorities,  for  the  purpose  of  checking  a  fire,  is  a  loss  within  the  policy.  That 
was  a  case  of  this  descriptioQ,  but  the  insured  first  resorted  to  an  action 
against  the  city,  and  the  verdict  was  for  less  than  the  insurance  and  the  ab- 
solute loss,  and  it  was  held  that  he  could  not  recover  the  balance  from  th«  - 
insurers.  The  principal  case  is  cited  also  in  Babeock  v.  Montgomery  Co.  MtU. 
Ins.  Co.,  6  Barb.  040,  to  the  point  that  any  loss  which  is  the  immediate  oon- 
seqmnce  of  fire  or  burning  is  within  the  terms  of  a  fire  insurance  policy.  So 
a  loss  caused  by  water  used  to  quench  the  fire,  or  by  removal  to  save  the  in- 
sured property  from  the  fire.  In  the  case  of  TUlon  v.  HamiUon  Fire  Ins.  Co.^ 
1  Boew.  367,  also  a  loss  by  removal  was  held  within  the  policy,  citing  CUif 
Fhre  Ins.  Co.  v.  Corlies.  A  loss  occasioned  in  part  by  explosion  and  in  part 
by  combustion  of  gunpowder,  was  held  in  Scripture  v.  LoweU  Mut.  Fire  Ins. 
Co.,  10  Cush.  356,  to  be  a  loss  within  the  policy,  citing  the  principal  case. 

"Usurped  Power. '*— What  is  said  in  the  foregoing  decision  as  to  ths 
proper  construction  and  meaning  of  these  terms  in  a  policy,  i>  commented 
«Q  with  i^proval  in  Boon  v.  JStna  Ins.  Co.,  12  BUtohf.  33. 
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Shannon  v.  Comstook. 

[21  ytVKDTLL,  457.] 
AmDAVIT   VOB    COMMSNCIKO  A   SUIT    BT    WaBRANT    IN   JiTSTIOB's  GoUBT 

ihat  the  defendants  are  non-residents,  though  sufficient  to  make  the 
nRrarrant  regular  in  the  first  instance,  is  not  conclusive,  and  if  met  by 
.•sufficient  proof  to  the  contrary,  the  justice  should  set  aside  the  proceed- 
ings. 

Plba  IV  Abatehent  that  Onb  or  Sbvebal  Defendants  is  a  Resident 
of  the  state  where  the  suit  has  been  commenced  by  warrant  in  a  justice** 
court,  is  bad,  because,  though  personal  to  only  one  of  the  defendants,  it 
goes  to  the  whole  suit. 

General  Issue  Pleaded  does  not  Waiyb  the  Pbopbiett  or  an  Abbbst 
of  the  defendants  in  a  suit  in  a  justice's  court,  where  the  objection  has 
been  taken  and  overruled. 

ifEASUBE  or  Damages  fob  Bbeaoh  or  Contbact  to  Fubnish  Fbeight  to 
be  transported  by  the  plaintiff  for  a  stipulated  sum  is  the  actual  loss  to 
the  plaintiff,  and  not  the  contract  price,  and  the  defendant  may  reduoe 
the  damages  by  showing  that  the  plaintiff  received  freight  from  others, 
in  lieu  of  that  which  the  defendant  failed  to  furnish,  or  by  proving  io 
any  other  way  that  the  injury  was  less  than  the  contract  price. 

Tbndeb  of  Pebfobmance  by  Plaintiff  is  Equivalent  to  Pebfobmanob 
of  a  contract  only  for  the  purpose  of  sustaining  the  action,  and  not  for 
r^;ulating  the  damages. 

XIbbob  from  Washington  common  pleas,  in  an  action  for  breach 
c(f  contract  brought  to  that  court  on  certiorari  to  a  judgment  in 
a  justice's  court  in  favor  of  the  plaintiff.  It  appeared  that  the 
action  was  commenced  by  warrant  in  the  justice's  court,  founded 
on  an  affidavit  that  the  defendants  were  non-residents.  The 
^defendants,  before  pleading  to  the  action,  moved  to  quash  the 
proceedings  on  the  groimd  that  they  were,  and  had  been  for 
more  than  thirty  days,  residents  of  the  state,  which  was  admitted 
for  the  purpose  of  the  motion.  Motion  overruled.  Plea  in 
labatement,  that  one  of  the  defendants  was,  at  and  for  more  than 
ihirly  days  before  the  commencement  of  the  action,  a  resident 
of  the  state,  adjudged  bad  on  demurrer.  The  defendants  then 
pleaded  the  general  issue.  The  contract  declared  on  was  for 
ihe  transportation  by  the  plaintiffs  on  their  boat  from  Whitehall 
to  Albany,  of  a  number  of  horses  for  the  defendants  for  a  cer- 
tain sum,  and  the  plaintiffs  averred  readiness  and  offer  to  per- 
form on  their  part  and  non-performance  by  the  defendants.  It 
appeared  that  the  horses  were  embarked  on  the  day  agreed  on, 
but  becoming  restive,  the  defendants  were  compelled  to  take 
them  off  and  abandon  that  method  of  transportation.  The  de- 
fendants offered  evidence  to  show  that  the  plaintiffs'  damages 
^d  not  exceed  five  dollars,  but  the  justice  rejected  the  evidence^ 
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and  instmcted  the  juiy  in  substance  that  the  contract  price  was 
the  true  measure  of  damages.  Verdict  for  less  than  half  the 
<x>ntract  price,  and  judgment  thereon,  which  was  affirmed  by  the 
•common  pleas,  whereupon  the  defendants  brought  the  case  here. 

E,  D.  Gidver,  for  the  plaintiffs  in  error. 

L.  CHJbbSy  for  the  defendants  in  error. 

By  Court,  CtOwen,  J.  Upon  the  motion  to  quash  the  warrant, 
the  plaintiffs  before  the  justice  admitted  that  the  defendants 
were  residents  of  Granville,  in  Washington  county,  and  had 
been  so  for  more  than  thirty  days  before  the  warrant  was  taken 
out.  The  justice  had  jurisdiction  of  the  process,  and  the  affi- 
•davit  on  which  the  warrant  issued  made  it  regular  in  the 
first  instance.  But  certainly  the  affidavit  was  not  conclusive. 
It  was  still  open  to  be  met  by  the  defendants,  on  proof  that  it 
was  made  under  a  plain  mistake.  That  was  admitted,  and  the 
justice  should,  therefore,  have  dismissed  the  suit;  or,  to  speak 
more  technically,  he  should  have  set  aside  the  proceedings  for 
irregularity.  I  admit  the  plea  in  abatement  was  bad.  It  went 
to  the  whole  suit,  for  a  cause  personal  to  one  of  the  defendants 
only.  It  was  therefore  bad  as  a  plea,  whatever  it  might  have 
been  as  a  motion :  De  Forest  v.  JeweU,  1  Hall,  137.  I  am  inclined 
to  think  that  where  two  persons  are  arrested  in  a.  suit  against 
both  jointly  upon  a  contract,  and  one  is  a  resident  of  this  state 
and  has  been  for  more  than  a  month,  he  must  be  dischargd. 
But  let  that  pass.  Nor  is  it  any  answer  that  the  defendants 
finally  pleaded  in  bar.  Such  an  answer  must  rest  on  the  ground 
of  voluntary  waiver;  here  the  propriety  of  the  arrest  was  ques- 
tioned at  once,  on  admitted  facts,  and  the  defendants  were  com- 
pelled to  plead  over. 

Again,  the  rule  of  damages  was  mistaken.  The  defendants 
were  indeed  bound  to  furnish  the  proposed  freight  in  horses,  and 
the  plaintiffs  were  ready  to  take  it  at  the  fifty-five  dollars  agreed 
to  be  given;  but  it  by  no  means  follows  that  the  latter  was  the 
-sole  measure  of  damages.  The  plaintiffs  tendered  their  labor, 
which  it  was  impossible  for  the  defendants  to  avail  themselves 
of.  Suppose  the  plaintiffs  had  the  next  hour  been  furnished 
with  freight  entirely  adequate  to  the  voyage,  at  the  same  sum; 
ihey  then  would  have  been  entitled  to  the  damage  arising  from 
•detention  for  that  time,  but  no  more.  The  authorities  cited  for 
the  defendants  in  error  are  altogether  misapplied.  They  go  to 
-show,  what  no  one  will  dispute,  that  a  tender  and  offer  to  per- 
form is  equivalent  to  performance.    But  that  is  merely  for  the 
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ptiipose  of  sustaining  an  action.  It  is  a  rule  of  pleading  i]> 
which  you  do  not  aver  performance.  If  it  were  actual  perform* 
ance,  you  need  not  even  declare  specially.  This  shows  that  it  i» 
not  performance,  though  in  one  respect  it  resembles  it  conse- 
quentially. In  this,  it  is  quasi  performance;  but  it  does  not 
regulate  the  amount  of  damages.  A  man  agrees  to  convey  hi» 
farm,  and  the  money  is  tendered,  but  he  can  not  give  a  title; 
this  is  not  a  case  for  damages  even  for  the  loss  of  a  good  bargain; 
but  the  damages  would  be  merely  nominal.  Yet  if  the  tender 
were  the  same  in  respect  to  damages,  as  a  performance,  that  is 
to  say,  actual  payment,  the  vendee  might  keep  his  money  and 
recover  the  vtdue  of  the  thing:  See  BcUdurinY,  Mwnny  2  Wend. 
399  [20  Am.  Dec.  627];  and  per  De  Grey,  C.  J.,  in  Flureau  v. 
Thomhm,  2  Bl.  1078. 

Suppose  the  defendants  below  had,  on  the  very  day  of  the 
contract,  given  notice  to  the  plaintiffs  that  they  could  not  furnish 
the  horses,  and  should  not  attempt  to  do  so;  it  is  equally  well 
settled  that  the  plaintiffs  might  have  recovered  damages,  with- 
out any  tender  or  offer  to  perform  on  their  part.  In  such  case, 
or  where  it  becomes  impossible  for  one  party  to  perform,  the 
other  side  is  absolved  from  all  obligation  to  move  and  may  sue 
immediately.  That  too  is  considered  equivalent  to  a  perform- 
ance by  the  side  which  is  not  in  fault.  And  yet  shall  it  be  said 
that  the  whole  sum  to  be  paid  for  actual  performance  may  be 
recovered?  Suppose  in  the  case  of  the  covenant  to  convey  a 
farm  for  a  specified  sum,  and  a  deed  tendered  but  refused,  and 
the  vendor  sells  to  another,  shall  he  yet  recover  the  whole  price 
of  the  original  vendee?  I  admit  that  in  some  cases,  where 
property  is  so  tendered,  and  the  tender  is  not  withdrawn,  the 
price  may  be  recovered;  but  this  is  on  the  ground  that  the  thing 
sold  has  an  independent  existence,  and  the  corpus  not  being 
perishable,  and  having  legally  passed  by  the  tender  and  subse- 
quent recovery,  may  still  be  actually  delivered  over  whenever 
the  vendee  shall  demand  it.  That  was  held  where  a  deed  had 
been  tendered  in  Alna  v.  Plummer,  4  Greenl.  258.  The  same 
iTile  was  applied  to  goods,  in  Bemeni  v.  Smith,  15  Wend.  493. 
The  vendor  was  to  make  a  sulky,  deliverable  at  a  certain  time 
and  plac^  to  the  vendee  It  was  finished  and  tendered,  but  re^ 
tuseu,  and  the  venaor  told  line  venJec  br  '^^'^nld  leave  it  with  De 
Wolf,  who  resided  in  the  neighborhood.  The  vcr'^o-  was  al- 
lowed to  recover  the  price.  This  court  held  that  he  had  hia  t,l^ 
tion  to  resell,  and  recover  what  he  lost  by  the  resale,  or  ma^ 
the  tender,  and  keep  it  good,  and  recover  the  whole  origin  u 
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price  agreed.  But  the  distinction  between  that  case  and  the  one 
at  bar  is  very  obvious.  Here  we  have  a  contract  to  sell  labor 
and  services.  On  the  vendee  declining  them,  the  vendor  sells 
them  to  another  or  converts  them  to  his  own  use :  in  oth^r  words, 
he  goes  about  his  business  in  another  direction,  which  fetches 
him  the  seune  or  nearly  the  same,  or  more,  perhaps,  than  the 
agreed  price,  which  has  failed.  This  is  necessarily  so  tmless  the 
vendor  of  the  labor  choose  to  lie  idle,  for  the  supposed  length 
of  time  which  performance  would  have  demanded.  But  that 
he  has  no  right  to  do.  The  rule  of  this  subject  is  well  laid 
down  by  Mellen,  C.  J. ,  in  MiUer  v.  Mariners'  Church,  3  Greenl. 
51,  55,  56.^  "  In  generaj^the  delinquent  party  is  holden  to  make 
good  the  loss  occasioned  by  the  delinquency.  But  his  liability 
is  limited  to  direct  damages,  which,  according  to  the  nature  of 
the  subject,  may  be  contemplated  or  presumed  to  result  from 
his  failure.  The  purchaser  of  perishable  goods  at  auction  fails 
to  complete  his  contract.  What  shall  be  done  ?  Shall  the  auc- 
tioneer leave  the  goods  to  perish,  and  throw  the  entire  loss  upon 
the  ptirchaser  ?  That  would  be  to  aggravate  it  imrea&onably  and 
unnecessarily.  It  is  his  duty  to  sell  them  a  second  time,  and  if 
they  bring  less,  he  may  recover  the  difference,  with  commissions 
and  other  expenses  of  resale,  from  the  purchaser.  If  the  party 
entitled  to  the  benefit  of  the  contract  can  protect  himself  from 
the  loss  arising  from  a  breach,  at  a  reasonable  expense,  or  with 
reasonable  exertions,  he  fails  in  his  social  duty,  if  he  omits  to 
do  so,  r^;ardless  of  the  increased  amount  of  damages  for  which 
he  may  intend  to  hold  the  other  contracting  party  liable." 

The  reason  and  justice  of  these  remarks  are  open  to  con- 
tinual illustration  in  the  affiurs  of  men.  A  mason  is  engaged  to 
work  for  a  month  and  tenders  himself  and  offers  to  perform, 
but  his  hirer  declines  the  service.  The  next  day  the  mason  is 
employed  at  equal  wages  elsewhere  for  a  month.  Clearly  his 
loss  is  but  one  day;  and  it  is  his  duty  to  seek  other  employment. 
Idleness  is  in  itself  a  breach  of  moral  obligation.  But  if  he 
continue  idle  for  the  pturpose  of  charging  another,  he  superadds 
a  fraud  which  the  law  had  rather  punish  than  countenance. 
«  Damages  and  interest,"  says  the  civil  law  and  the  continental 
writers,  **  are  the  loss  which  a  person  has  sustained,  or  the  gain 
which  he  has  missed:"  1  Ev.  Poth.  90,  Lond.  ed.  1806. 

In  the  case  at  bar  it  is  hardly  possible  that  the  deck  of  the 
plaintiffs'  boat  could  have  remained  entirely  useless  and  im- 
profitable  during  all  the  time  necessary  for  a  trip  to  Albany. 
The  jury,  I  perceive,  notwithstanding  the  total  exclusion  of  evi- 

1.  7  Greenl.  61;  S.  0  .  20  km.  Pec.  341. 
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dence  and  the  rigor  of  the  rule  laid  down  by  tne  magistrate  in 
his  charge,  reduced  the  damages  to  less  than  one  half  the  con- 
tract price,  probably  on  the  general  knowledge  which  they  had 
of  the  facilities  for  engaging  freight  at  Whitehall,  and  thereby 
^Toiding  the  injuiy  arising  from  disappointments  like  that  in 
question.  Clearly  the  defendants  should  have  been  allowed,  as 
they  offered,  to  show  that  a  farther  reduction  would  have  been 
just.  The  loss  arose  from  their  mere  misfortune.  If  they  had 
ikcted  selfishly  or  fraudulently,  this  would  have  made  a  shade  of 
difference  against  them.  But  all  the  witnesses  concur  that  the 
failure  was  from  causes  which  the  defendants  could  not  have 
anticipated,  much  less  have  controlled.  The  judgment  of  the 
•court  below  must  be  reversed. 
Ordered  accordingly. 

MsASUBB  OF  Damages  for  Bbeach  of  Ck>NTaAcrr  is  the  Injubt  Sdb* 
TAiNED,  WHEN:  See  Terry  v.  Ealava,  27  Am.  Deo.  626,  and  cases  referred  to 
in  the  note  thereto.  See  iJso  Bla/nchard  v.  Ely,  cmte,  250,  and  note.  Gompen* 
nation  for  the  loss  sustained  is  the  general  rule  of  damages:  See  the  note  to 
Merrills  v.  Tar\f  M/g.  Co.^  27  Id.  684.  The  principal  case  is  a  recognized 
■authority  on  the  subject  of  the  measure  of  damages  for  the  breach  of  a  con- 
tract. It  is  cited  in  McuUrton  v.  Mayor  etc,  of  Brooklyn,  7  Hill,  75,  and 
Bagley  y.  Smith,  10  N.  Y.  497;  S.  C,  19  How.  Pr.  5,  for  the  general  doctrine  that 
ior  breach  of  a  contract,  the  other  party  being  ready  to  perform  may  recover 
precisely  what  he  would  have  made  by  full  performance  on  both  sides.  In 
the  latter  decision  it  is  said  that  in  such  cases  the  amount  of  profits  lost  is 
the  measure  of  compensation.  But  it  is  the  duty  of  the  complainant  not  to 
lie  idle  and  trust  to  his  action  for  entire  remuneration.  He  must  do  what  he 
•can  to  lessen  the  damages,  as  in  the  case  of  a  breach  of  a  contract  for  em- 
ployment, by  endeavoring  to  procure  employment  elsewhere,  or  the  like: 
Huntington  v.  Ogdentburg  etc,  R.  R.  Co,,  33  How.  Pr.  419;  Hamilton  y.  Mc- 
Pherson,  28  N.  Y.  77;  Utter  v.  Chapman,  38  CaL  666;  Bailey  v.  Daman,  3 
Oray,  97;  OilUs  v.  Space,  63  Barb.  182,  all  citing  the  principal  case.  But  to 
mitigato  the  damages  below  the  contract  price,  the  burden  is  on  the  defend- 
ant to  show  that  by  reasonable  exertions  the  plaintiff  might  have  lightened 
his  loss  by  procuring  employment  else^ere,  or  otherwise,  according  to  the 
nature  of  the  case:  OiUis  v.  Space,  supra. 

Tender  of  Pebformakgs,  how.  far  Equivalent  to  Performance  of 
A  Ck)NTRAOT. — On  this  point  the  principal  case  is  recognized  as  authority  in 
Richards  v.  Edick,  17  Barb.  265;  BUUngs  v.  Vanderbeck,  23  Id.  554;  Polk  v. 
Daly,  4  Daly,  414;  S.  C,  14  Abb.  Pr.  (N.  S.)  159;  HaU  v.  Trout,  38  CaL 
242. 

Answer  to  the  Merits  does  not  Waive  ant  Legal  Orjbction  insisted 
on  in  the  answer:  Teague  v.  Dendy,  16  Am.  Dec.  643.  Nor  does  an  answer 
to  the  merits  waive  objections  to  fatal  defects  in  the  affidavit  upon  which  a 
warrant  of  arrest  or  an  attachment  was  sued  out,  the  objection  thereto  hav- 
ing been  duly  made  and  overruled:  Broadhead  v.  McConneil,  3  Barb.  190, 
and  Dewey  v.  Oreene,  4  Denio,  94,  both  citing  Shannon  v.  Comstock 

Affidavit  for  Arrest  of  Defendant  as  a  fraudulent  debtor  is  not  con- 
clusive, but  may  be  rebutted  on  motion  for  discharge  by  counter  affidavits: 
Johnson  v.  Florence,  32  How.  Pr.  238. 
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Gbiffith  v.  Reed  and  Dixsok. 

[91   WSMDSLL.  502.] 

Aoonro  TBX  WoBD  "Sukett**  to  thb  Sionatubs  of  one  dgnlng  a  bOl 
with  the  drawer,  gives  notice  to  all  to  whose  hands  it  may  oome  that 
the  person  so  signing  is  liable  only  as  a  surety. 

PusuMrnoir  from  Aoceptancb  of  a  Bill  is  that  the  Aooxptor  has 
FoKDS  of  the  drawer  in  his  hands;  but,  as  between  drawer  and  ao- 
ceptor,  this  presumption  may  be  rebutted  by  showing  that  the  bill  was 
aooepted  and  paid  for  the  drawer's  accommodation. 

AoGBFTOB  PATiifo  A  BiLL  FOB  THE  Dkawxb*s  AoooMifODATiON,  may  re- 
cover the  amount  from  the  drawer  on  an  implied  contract  to  indemnify 
him,  but  not  on  the  bill,  because  its  vitality  is  destroyed  by  payment. 

SuBirr  is  xnxDKR  no  Implizd  Contract  to  Indemnot  the  Drawee  upon 
the  latter^s  paying  the  bill  for  the  drawer's  aooommodation,  having 
notice  of  the  suretyship,  a  surety  being  bound  only  by  his  express  oon- 
tract. 

Subett's  Undsbtakino  is  that  the  Drawee  will  Aogept  and  pay  the 
bill;  and  when  the  bill  is  paid  by  the  drawee,  the  surety's  contract  is  at 
an  end.    He  has  no  contract  with  the  drawee. 

AasuMPaiT,  the  declaration  containing  the  common  money 
<x>imt8.  Beed  only  was  served.  The  object  of  the  action  was 
to  recover  the  amount  of  certain  bills  drawn  upon  the  plaintiffs 
by  the  defendant  Dixson  and  by  the  defendant  Beed,  who  affixed 
io  his  signature  the- word  **  surety/'  which  bills  had  been  paid 
by  the  plaintiffs.  It  appeared  that  the  plaintiffs  were  commis- 
sion merchants,  and  had  been  in  the  habit  of  receiving  shipments 
of  flour  from  Dixson  and  selling  them,  Dixson  drawing  bills 
upoii  them  from  time  to  time,  which  they  paid,  and  charged  to 
Dixson.  They  insisted  that  they  had  no  funds  of  Dixson  at  the 
time  of  paying  the  bills  now  in  controversy,  while  the  defendant 
Beed  claimed  that  the  proceeds  of  certain  flour,  sold  by  the 
plaintiffiB,  should  have  been  applied  to  those  bills.  Report  by 
referees  in  favor  of  the  plaintiffs,  which  the  defendant  now 
moved  to  set  aside  on  grounds  appearing  from  the  opinion. 

A.  Warden,  for  the  defendant. 

0.  Hastings  and  M,  T.  Reynolds,  for  the  plaintiffs. 

By  Court,  Bbonson,  J.  If  we  assume  that  the  plaintiffs  are 
right  on  all  the  controverted  questions  of  fact  in  the  case,  they 
must  still  fail  in  their  action.  If  they  were  in  truth  accommoda- 
tion acceptors,  and  had  no  funds  applicable  to  the  payment  of 
these  bills,  their  remedy  is  against  Dixson,  the  principal,  for 
whose  accommodation  they  accepted;  and  not  against  Beed  the 
•urety. 
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As  an  original  question,  it  would,  perhaps,  be  well  that  a  man? 
should  never  be  allowed  to  become  a  party  to  commercia]  paper 
as  a  surety— or  rather,  that  his  character  of  surety  should  be 
wholly  disregarded.  But  it  is  quite  too  late  to  agitate  that 
question  in  this  state.  It  has  been  long  settled  that  a  man  may 
become  a  pariy  to  a  promissory  note  or  bill  of  exchange  as  a 
surety,  and  that  he  is  entitled  to  all  the  privileges  applicable  ta 
that  character,  as  fully  as  though  he  were  surety  in  a  different 
form  of  contract:  Fain  v.  Packard,  13  Johns.  174  [7  Am.  Dec. 
369];  King  v.  Baldwin,  17  Id.  384  [8  Am.  Dec.  415];  Mdnchesier 
Iron  Co,  V.  Sweeting,  10  Wend.  162;  Huffman  v.  HuUberl,  13  Id. 
375;  Harris  v.  Warner,  Id.  401.  These  remarks  do  not  apply  to- 
an  indorser;  for  though  he  is  in  the  nature  of  a  surely,  he  is  not 
for  all  purposes  entitled  to  that  character:  Trimble  y.  Thome,  16- 
Johns.  152  [8  Am.  Dec.  302];  Beardsley  v.  TTamer,  6  Wend.  610; 
S.  C.  in  error,  8  Id.  194.  When  it  does  not  appear  on  the  &c& 
of  the  paper  that  the  party  is  a  surety,  notice  of  the  character  in 
which  he  contracted  must  of  course  be  brought  home  to  the 
holder  before  he  can  be  affected  by  it.  In  this  case  the  charac- 
ter in  which  Beed  contracted  appeared  on  the  face  of  the  bill, 
and  every  one  into  whose  hands  it  came  was  bound  to  know  that 
Dixson  was  the  principal,  and  Beed  his  surety.  Although  the 
relation  of  principal  and  surety  between  the  joint  drawers  could 
not  affect  the  ordinary  rights  and  remedies  of  the  holder,  yet, 
under  certain  circumstances,  the  surety  might  be  discharged, 
although  the  principal  should  remain  liable.  If,  for  example, 
the  bill  had  been  protested  for  non-payment,  the  holder  could 
not  safely  treat  with  Dixson  in  any  way  which  should  prejudice 
Beed;  and  if  the  holder,  after  a  request  to  enforce  his  remedy 
against  the  principal  while  he  was  able  to  pay,  should  neglect 
to  do  so  until  he  became  insolvent,  the  surety  would  be  dis- 
charged.    This  doctrine  will  be  found  in  the  cases  already  cited. 

To  understand  the  effect  which  the  relation  of  principal  and 
surety  between  the  drawers  will  have  upon  the  acceptors,  it  will 
be  proper  to  consider  very  briefly  the  nature  and  ofice  of  a  bill 
of  exchange.  A  bill  of  exchange  imports  that  a  debt  is  due  from 
the  drawee  to  the  drawer,  which  is  assigned  to  the  payee  of  the 
bill;  and  if  the  drawee  accepts,  it  is  an  acknowledgment  on 
his  part  that  he  has  funds  of  the  drawer  in  his  hands  to  the 
amount  of  the  bill.  The  presumption  of  funds  in  the  hands  of. 
the  acceptor  is  conclusive  as  between  him  and  eveiy  bona  fide 
holder  of  the  paper;  and  it  is  so  strong  in  favor  of  the  drawer, 
that  when  the  bill  is  payable  to  his  own  order,  he  may,  like  any. 


Digitized  by 


Google 


Oct.  1839.]  Griffith  r.  Reed.  209 

other  holder,  maintain  an  action  on  the  bill  against  the  acceptor. 
The  undertaking  of  the  drawer  is,  that  the  bill  shall  be  accepted 
^nd  paid  by  the  drawee,  and  on  acceptance  his  undertaking  be- 
comes collateral  ta  that  of  the  acceptor,  who  is  then  regarded 
4is  the  principal  debtor.  The  primary  resort  for  payment  is  to 
the  acceptor,  and  it  is  only  on  his  default  and  after  due  notice 
to  the  drawer,  that  the  latter  becomes  liable  to  pay  the  holder 
When  the  bill  is  paid  and  taken  up  by  the  drawee,  it  ceases  to 
be  obligatory  upon  any  of  the  parties;  it  has  performed  its  office, 
and  is  no  better  than  a  piece  of  blank  paper,  except  as  the 
memorial  of  a  past  transaction.  These  principles  are  so  nearly 
-elementary,  that  I  shall  only  refer  to  a  few  cases:  Cruger  v. 
Armstrong^  3  Johns.  Cas.  5  [2  Am.  Dec.  126];  Simvums  v.  Par- 
menter,  1  Wils.  185;  Vere  v.  Lewis,  3  T.  R.  182;  Thcmipsan  v. 
Morgan,  3  Camp.  101;  Baborg  v.  Peyton,  2  Wheat.  385;  Chit, 
on  Bills,  Phn.  ed.  1826,  1,  182;  2  Stark.  Ev.  275,  302. 

The  presumption  that  the  drawer  has  funds  in  the  hands  of 
the  acceptor  may  be  rebutted.  The  drawee  may  show  that  he 
accepted  and  paid  the  bill  for  the  accommodation  of  the  drawer; 
and  then,  in  the  absence  of  any  express  stipulation,  the  law  will 
imply  an  imdertaking  on  the  part  of  the  drawer  to  indemnify 
the  acceptor.  On  this  implied  obligation  the  acceptor  may  have 
-an  action  against  the  drawer,  but  not  on  the  bill  itself:  Young 
V.  Hockley,  2  Wils.  346;*  ChUton  v.  Whiffin,  Id.  13;*  Chit,  on 
Bills,  344,  410;'  Chit.  jun.  on  BQls,  38,  40;  Stark.  Ev.  276.  As 
between  the  drawer  and  drawee,  the  bill  is  a  mere  request  or 
•direction  to  pay  money;  it  never  speaks,  as  it  does  between 
other  parties,  the  language  of  contract,  or  imports  any  obliga- 
tion. When  the  acceptor  sues,  whether  he  declares  specially  on 
the  implied  promise  to  indemnify,  or  generally  for  money  paid, 
the  bill  itself  is  not  the  foundation  of  the  action;  it  is  but  an 
item  of  evidence.  So  if  one  man  lend  his  own  note  to  another, 
and  is  afterwards  obliged  to  pay  and  take  it  up,  the  law  will  im- 
ply a  promise  on  the  part  of  the  borrower  to  indemnify  the 
maker;  but  surely,  the  maker  could  not  sue  the  borrower  on  the 
note  itself.  The  thing  is  preposterous.  It  would  be  no  less 
absurd  to  suppose  that  an  accommodation  acceptor  can  main- 
tain an  action  against  the  drawer  on  the  bill  itself.  When  a 
note  is  paid  by  the  maker,  or  a  bill  by  the  acceptor,  its  vitality 
is  gone.  It  ceases  to  be  a  binding  contract  upon  any  one.  In 
the  case  at  bar,  the  plaintiffs  have  not  thought  of  suing  on  the 
bill.     They  go  on  an  implied  assumpsit  to  refund  the  money^ 

I.  3  WUs.  346.  2.  3  Wils.  13. 
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which  ihey  say  springs  out  of  the  bet  that  they  paid  the  bitt 
without  haying  fiinds  of  the  drawers  in  their  hands. 

This  brings  us  to  an  insuperable  difficulty  in  the  way  of  maiU'^ 
taining  this  action.  Beed  is  a  surety,  and  the  plaintiflB  seek  to- 
charge  him,  not  on  the  contract  which  he  made,  but  on  one  which 
they  say  may  be  implied  by  law.  No  case  was  mentioned  on 
the  argument,  nor  do  I  know  of  any  where  the  law  will  imply  a 
promise  or  obligation  against  a  surety.  He  is  bound  by  his  ex- 
press contract,  and  by  that  only.  Had  the  bill  been  protested 
for  non-payment,  the  payee  or  other  holder  could  treat  him 
as  one  of  the  joint  drawers,  and  have  a  remedy  on  the  bill 
itself.  His  undertaking  was,  as  we  have  already  seen,  tiiat  the 
bill  should  be  accepted  and  paid.  That  was  his  contract,  and 
he  was  bound  by  it.  But  he  mode  no  agreement  whatever  with 
the  drawees  of  Uie  bill:  See  Douglass  t.  Beynolds,  7  Pet.  118. 

If  this  seems  a  narrow  view  of  the  question,  let  us  see  what 
was  the  fair  import  of  the  transaction.  And  first,  what  was  the 
language  of  the  bill  to  those  who  took  it?  The  payee  and 
every  other  holder,  on  observing  that  Beed  was  a  surely,  would 
at  once  read  the  bill  thus:  Dixson  is  the  principal;  it  is  a 
debt  due  to  him  that  the  bill  ptirports  to  transfer;  it  is  Dixson, 
and  he  alone,  that  has  dealings  with  the  drawees.  But  for  the 
ptirpose  of  inducing  us  to  discount  and  advance  money  on  the 
bill,  Beed  has  become  the  surely  of  Dixson,  and  both  agree  thai 
the  bill  shall  be  accepted  and  paid  by  the  drawees.  If  not  paid, 
we  shall  have  a  remedy  against  both;  but  we  must  take  care  not 
to  have  any  negotiations  with  the  principal  which  may  prejudice 
the  surety.  And  here  I  may  remark  that  Beed,  as  well  as  evexy 
one  else,  had  a  right  to  suppose  that  Dixson  had  funds  in  the 
hands  of  the  drawees.  What  was  the  language  of  the  bill  to 
the  drawees  when  it  was  presented  to  them?  They  could  not 
but  read  it  thus — ^Dixson  is  the  principal — ^he  draws  on  us,  and 
Beed  has  lent  his  name  as  a  surety.  Dixson  agreed  with  the 
holder  that  we  should  accept  and  pay,  and  Beed  was  a  surely 
for  the  performance  of  that  contract;  he  became  such  surely  for 
the  purpose  of  inducing  the  payee  to  discount  the  bill  and  ad- 
vance the  money  to  Dixson.  ^e  bill  is  notdrawn  on  the  funds 
Of  Dixson  and  Beed,  but  on  the  funds  of  Dixson,  the  principal. 
If  we  pay  the  bill,  we  must  charge  the  money  to  Ms  account 
If  he  has  no  funds  with  us,  and  does  not  provide  them,  we  must 
look  to  him  on  the  implied  undertaking  to  refund  the  money. 
Now  this  is  precisely  the  way  in  which  the  plaintiflB  did  read 
and  reason  upon  this  bill.    They  had  dealings  with  Dixson — 
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thej  understood  that  the  bill  was  drawn  on  his  account,  and  to 
him  they  charged  the  money.  They  judged  rightly  in  doing  so. 
The  afterthought  of  bringing  this  action  was,  to  say  the  least  of 
it,  a  mistake. 

I  have  noticed  the  two  facts  that  Dixson  had  dealings  with  the 
plaintiffs,  and  that  they  charged  the  money  to  his  account,  for 
the  purpose  of  showing  that  they  have  not  been  misled.  They 
did  not  pay  the  bill  under  any  impression  that  they  could  resort 
to  Seed,  and  compel  him  to  refund  the  money.  But  I  do  not 
consider  those  &cts  material  in  malring  out  a  legal  defense. 
When  they  saw  on  the  face  of  the  bill  that  one  of  the  joint  draw- 
ers was  a  surety  |or  the  other,  they  were  bound  to  know  that 
they  accepted  and  paid  for  and  on  account  of  the  principal,  and 
him  only.  We  were  told  on  the  argument  that  the  original 
theory  of  a  bill  of  exchange,  which  supposes  funds  in  the  hands 
of  the  drawee,  is  no  longer  true;  but  bills  are  now  more  com- 
monly drawn  without,  than  with  funds;  and  that  our  adherence 
to  the  old  doctrine  would  shake  a  multitude  of  commercial  trans- 
actions. It  is  no  doubt  true  that  bills  are  now  very  commonly 
drawn  for  purposes  quite  wide  of  their  appropriate  office,  and  I 
think  it  equally  true  that  this  mode  of  creating  credit  has  led 
to  the  most  mischievous  consequences.  The  evil  began  to  be 
seen  and  felt  many  years  ago.  In  PerUum  v.  Pocock,^  5  Taunt. 
192,  Mansfield,  C.  J.,  said,  '*  the  paying  respect  to  accommoda- 
tion bills  is  not  what  one  would  wish  to  do,  seeing  the  mischiefs 
arising  from  them;"  and  Heath,  J.,  said,  "  the  courts  had  gone 
much  too  far  in  lending  support  to  these  mischievous  instru- 
ments, the  evils  resulting  from  which  we  see  every  day."  Mr. 
Ghitty,  in  the  sixth  edition  of  his  treatise  on  bills,  says:  ''  The 
pernicious  effects  of  a  fabricated  credit  by  the  undue  use  of 
accommodation  bills  of  exchange,  drawn  out  of  the  ordinary 
course  of  trade,  have  been  too  much  felt  to  require  any  obser- 
vation; the  use  of  them  where  there  is  no  real  demand  subsist- 
ing between  the  parties,  is  injurious  to  the  public  as  well  as  to 
the  parties  concerned  in  the  negotiation:"  p.  4.  If  he  were* now 
to  review  this  opinion,  whether  standing  on  this  or  the  other 
side  of  the  Atlantic,  he  would  find  no  occasion  to  question  the 
severity  of  the  judgment  which  he  pronounced  in  1822  upon 
this  species  of  paper.  The  portentous  doud  which  at  this  mo- 
ment hangs  over  the  whole  commercial  world,  has  gathered 
much  of  its  fearful  aspect  ibx>m  the  modem  practice  of  fabricate 
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tng  credit  by  means  of  bills  drawn  out  of  the  ordinary  course 
of  trade. 

There  is  nothing,  then,  in  the  fact  that  accommodation  bills 
are  in  common  use,  which  should  induce  us  to  give  them  any 
new  sanction.  We  do  not  deny  their  validity.  We  only  adhere 
to  an  old  and  well-established  rule  of  law.  Although  many 
bills  are  drawn  where  there  is  no  real  demand  subsisting  between 
the  parties,  we  can  not  presume  that  such  is  always  the  case; 
and  if  we  could,  we  can  not  impart  a  new  quality  or  force  to 
the  instrument,  and  make  it  speak  the  language  of  contract  as 
between  the  drawer  and  the  drawee.  We  must  go  this  length 
before  the  plaintiffs  can  make  out  a  cause  of  action  against  the 
surely. 

Report  set  aside. 

Presumption  is  that  Dbawbb  has  Funds  in  the  drawee's  hands  until 
the  contrary  appears:  Baxter  t.  Graves,  12  Am.  Deo.  374;  especially  after 
acceptance  hy  the  drawee:  Kendall  v.  Oalvin,  32  Id.  141.  See  also  Lee  Bank 
V.  Satterlee,  17  Ahb.  Pr.  10;  Phcmix  Bank  v.  Bank  of  Amerka^  1  Leg.  Obs. 
27;  Hidden  v.  Waldo,  55  N.  Y.  297»  citing  the  principal  case. 

To  Enable  the  Acceptor  after  Payment  to  Recover  from  the  Drawer 
fa^  must  OTercome  the  presninption  arising  from  his  acceptance  that  he  has 
funds  of  the  drawer  in  his  hands:  Kendall  v.  OaJvm,  32  Am.  Deo.  141. 

Admissibilitt  op  Evidbncb  to  Show  that  Defendant  Signed  a  Note  as 
Surety:  See  Harris  v.  Brooks,  32  Am.  Deo.  254;  see  also  Arteher  ▼.  Doug- 
loss,  5  Denio,  513;  Suydam  v.  WestfaU,  4  Hill,  218;  Barry  v.  Ransom^  12  N. 
Y.  466;  Easterly  v.  Barber,  3  N.  Y.  S.  C.  (T.  &  C.)  423,  aU  citing  the 
principal  case. 

Surety  is  Liable  to  Payee,  not  to  Acceptor:  Wright  v.  Oarlinghouse,  27 
Barb.  477,  citing  the  principal  case. 

Other  points  to  which  the  principal  case  is  cited  are:  An  indorser, 
^Jthough  in  the  nature  of  a  surety,  Ib  not,  for  all  purposes,  entitled  to  the 
privileges  of  that  character:  Bradford  v.  Corey,  5  Barb.  462;  S.  C,  4  How. 
Pr.  162.  Notice  of  a  party's  being  a  surety  being  brought  home  to  the 
holder  of  a  note,  such  party  is  entitled  to  have  the  principles  of  the  law  of 
suretyship  applied  in  determining  his  rights:  Dunham  v.  Countryman,  66 
Barb.  270.  The  law  raises  an  implied  promise  by  the  principal,  and  not  by 
the  surety,  to  refund  the  amount  of  a  bill  to  the  drawee,  where  the  latter 
pays  without  haying  funds  for  that  purpose:  Wing  v.  Terry,  5  Hill,  162.  The 
law  implies  an  obligation  on  the  part  of  a  drawer  to  indenmify  the  acceptor: 
Pomei'oy  v.  Tanner,  70  N.  Y.  662.  A  drawee  may  show,  after  acceptance, 
that  he  has  no  funds  in  his  hands,  and  that  he  was  merely  an  accommoda- 
tion acceptor:  Easterly  v.  Barber,  66  N.  Y.  438.  That  a  drawer  is  relieved 
from  his  implied  obligation  to  indemnify  his  drawees  against  the  payment  of 
drafts  drawn  on  them  without  funds,  whero  there  was  an  arrangement  be- 
tween such  drawees  and  the  payees,  that  the  bills  should  be  accepted  for  the 
■accommodation  of  the  payees,  to  whose  account  they  should  be  charged,  and 
to  whom  the  acceptors  were  to  look  for  payment:  llmrman  v.  Van  Bruni^  10 
Barb.  411. 
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HabtftfiTiT)  v.  Ropeb  and  Newell. 

[21  Wbhdxzj^  615.] 

Objsotiok  to  Evidence  not  Made  at  the  Trial,  cao  not  be  heard  oa 
a  motioQ  for  a  new  trial. 

AcmoN  FOB  AN  Injury  to  a  Child  Lies  in  the  Name  of  the  Child. 

Neouoence  may  be  Predicated  of  an  Infant. 

Pabxnts  •  Pebbottino  a  Child  Two  Years  Old  to  «be  in  a  Pubuo 
Highway  unattended,  are  guilty  of  such  contributory  negligence  as  will 
defeat  an  action  in  the  child's  name  for  an  injury  done  to  it  by  a  traveler 
in  the  highway,  where  willful  fault  or  gross  negligence  is  not  imputable 
to  the  defendant. 

Owner  of  Team  Demised  fob  a  Tebm  is  not  Liable  fob  Injctby  done 
by  it  while  being  driven  along  the  highway  by  the  tenant,  though  the 
owner  Mras  in  the  vehicle  at  the  time,  if  there  was  no  positive  and  active 
concurrence  in  the  injury  on  his  part. 

-Co-defendant  is  not  Entitled  to  Acquittal  so  as  to  be  Made  a  Wit- 
ness for  other  defendants,  unless  there  is  a  total  failure  of  evidence 
against  him. 

AonoN  on  the  case  brought  in  the  name  of  the  plaintiff,  an 
infant,  by  his  next  friend,  for  an  injury  caused  by  his  being  run 
over  by  a  sleigh  and  horses  by  the  defendants.  The  accident ' 
happened  "when  the  plaintiff  was  but  two  years  old.  He  was 
sitting  or  standing  in  the  public  road  at  the  time,  and  the  de- 
fendant Boper  was  driving  along  the  highway  at  a  moderate 
pace,  the  defendant  Newell  and  his  daughter  Mrs.  Lewis  being 
in  the  sleigh  with  him,  but  none  of  them  saw  the  child  until 
the  injury  happened.  The  remaining  facts  sufficiently  appear 
from  the  opinion.  Motion  for  a  nonsuit  overruled;  also  a  mo- 
tion to  instruct  the  jury  to  acquit  Newell,  so  that  he  might  be 
used  as  witness,  on  the  ground  that  nothing  was  proved  against 
him.  Verdict  for  the  plaintiff  under  the  judge's  charge  for  five 
hundred  dollars.    Motion  for  a  new  trial. 

J,  A.  Spencer,  for  the  defendants. 

W.  Tracy  and  W.  C.  Noyes,  for  the  plaintiff. 

By  Court,  Cowen,  J.  The  injury  to  this  child  was  doubtless 
«  very  serious  misfortune  to  him.  But  I  have  been  utterly  un- 
able to  collect,  from  the  evidence,  anything  by  which  the  jury 
were  authorized  to  impute  such  carelessness  as  rendered  tiiese 
defendants  responsible.  It  is  true  they  might  have  seen  the 
^child  ibx>m  the  turn  of  the  road  in  descending,  had  they  looked 
so  far  ahead;  but  something  must  be  allowed  for  their  attention 
to  the  management  of  the  horses  and  their  own  safety  in  de- 
•eeending  the  hill  to  a  brid^.     So  unobeerving  were  they,  in 
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fact,  diat  Mrs.  Lewis,  who  sat  in  the  rear  of  the  sleigh,  on  the 
left  side,  and  therefore  in  the  best  position  of  the  three  to  over* 
look  the  road  in  its  full  extent,  as  far  as  the  place  where  the 
child  was,  did  not  discern  him.  It  was  somewhat  severe,  in  a 
case  like  this,  to  allow  testimony  of  Newell's  ability  to  pay, 
though  it  was  not  objected  to.  It  seems  to  imply  that  he  had 
been  so  brutal  as  silently  to  allow  Roper's  going  on  and  endan- 
gering the  child's  life,  after  he,  Newell,  had  discovered  it  to  be 
in  the  road.  But  perhaps  no  objection  can  now  be  heard  to  that 
evidence  having  been  received,  because  it  was  not  made  at  the 
trial.  No  doubt  the  action  was  properly  brought  in  the  name 
of  the  child.  Nor  is  there  any  objection  to  its  form,  since  the 
statute,  2  B.  S.  456,  section  16,  2d  ed.  Nor  could  the  father 
have  brought  an  action  for  loss  of  service,  in  respect  to  so  small 
a  child,  according  to  the  English  case  of  HaU  v.  EdUander,  4 
Bam.  &  Cress.  660;  though  I  should  think  it  quite  questionable 
whether  that  case  can  be  considered  as  law  here.  If  the  de- 
fendants were,  in  truth,  so  reckless  of  the  child's  safety,  as  to  run 
over  it,  in  the  way  described,  after  knowing  it  to  be  in  the  road, 
the  verdict  is  none  too  large.  But  such  trifling  with  himiaD 
life  ought  not  to  1>e  presumed;  and  there  was  no  proof  of  it, 
either  direct  or  circumstantial.  This  is  not  a  case,  however, 
for  interfering  upon  the.  ground  of  excessive  damages. 

The  only  question  ^ioh  seems  to  be  open  for  our  considera- 
tion is  that  of  negligence.  This  respects  both  parties.  It  is 
quite  necessary  to  drive  at  a  moderate  pace,  and  look  out 
against  accidents  to  children  and  others,  in  a  populous  village 
or  dty.  See  McAUisler  v.  Hammond,  6  Cow.  342,  and  per  Law- 
rence, J.,  in  Leame  v.  Bray,  3  East,  597.  But  this  accident 
happened  in  the  country,  where  was  a  solitary  house;  a  child 
belonging  to  it,  happened  to  be  in  the  road,  a  thing  most  im- 
prudently allowed  by  its  parents,  and  what  could  have  been 
easily  prevented  by  ordinary  care.  Travelers  are  not  prepared 
for  such  things.  They,  therefore,  trot  their  horses.  They  are 
warrantably  inattentive  to  small  objects  in  the  road,  which  they 
may  be  incapable  of  seeing  in  the  course  of  a  drive  for  miles^ 
through  the  country,  among  a  sparse  population.  To  keep  a 
constant  lookout,  would  be  more  than  a  driver  could  do,  even 
if  he  were  continually  standing  and  driving  on  a  walk.  Yet  to 
this  the  matter  must  come,  if  he  is  to  take  all  the  responsibility. 
The  roads  would  thus  become  of  very  little  use  in  the  line  for 
which  they  were  principally  intended.  It  seems  to  me  that  thie 
defendants  exercised  all  ^e  care  which,  in  the  nature  of  thi? 
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* 
case,  the  law  required.    If  so,  it  is  a  case  of  mere  unaToidable 
accident;  for  which  they  are  not  liable:  Dygert  v.  Bradley,  S 
Wend.  469,  472,  473;  Clark  t.  Foot,  8  Johns.  421;  PenUm  v. 
HoUand,^  17  Id.  92. 

Was  the  plaintiff  gmliy  of  negligence?  His  connsel  seemed 
to  think  he  made  a  complete  exception  to  the  general  rule  de- 
manding care  on  his  part,  by  reason  of  his  extreme  infancy.  Is 
this  indeed  so  ?  A  snow  path  in  the  public  highway,  is  among 
the  last  places  in  this  country  to  which  such  a  small  child 
should  be  allowed  to  resort,  unattended  by  any  one  of  suitable 
age  and  discretion.  The  custody  of  such  a  child  is  confided  by 
law  to  its  parents,  or  to  others  standing  in  their  place;  and  it 
is  absurd  to  imagine  that  it  could  be  exposed  in  the  road,  as 
this  child  was,  without  gross  carelessness.  It  is  the  extreme  of 
folly  even  to  turn  domestic  animals  upon  the  common  highway. 
To  allow  small  children  to  resort  there  alone,  is  a  criminal  neg- 
lect. It  is  true  that  this  confers  no  right  upon  travelers  to 
commit  a  volimtaiy  injiury  upon  either;  nor  does  it  warrant 
gross  neglect;  but  it  seems  to  me  that,  to  make  them  liable  for 
anything  short  of  that,  would  be  contrary  to  law.  The  child 
has  a  right  to  the  road  for  the  pturposes  of  travel,  attended  by 
the  proper  escort.  But  at  the  tender  age  of  two  or  three  years» 
and  even  more,  the  infant  can  not  personally  exercise  tjiat  de- 
gree of  discretion,  which  becomes  instinctive  at  an  advanced 
age,  and  for  which  the  law  must  make  him  responsible,  through 
others,  if  the  doctrine  of  mutual  care  between  the  parties  using 
the  road  is  to  be  enforced  at  all  in  his  case. 

It  is  perfectly  well  settled  that,  if  the  party  injured  by  a  colli- 
sion on  the  highway  has  drawn  the  mischief  upon  himself  by 
his  own  neglect,  he  is  not  entitled  to  an  action,  even  though 
he  be  lawfully  in  the  highway  pursuing  his  travels:  Baihbun  v. 
Pmpie,  19  Wend.  399;  Burcle  v.  N.  Y.  Dry  Dock  0<mpany,  2 
Hall,  151;  which  can  scarcely  be  said  of  a  toppling  infant,  suf- 
fered by  his  guardians  to  be  there,  either  as  a  traveler  or  for 
the  purpose  of  pursuing  his  sports.  The  application  may  be 
harsh  when  made  to  small  children;  as  they  are  known  to  have 
no  personal  discretion,  common  humanity  is  alive  to  their  pro- 
tection; but  they  are  not,  therefore,  exempt  from  the  legal  rule, 
when  they  bring  an  action  for  redress;  and  there  is  no  other  way  of 
enforcing  it,  except  by  requiring  due  care  at  the  hands  of  those 
to  whom  the  law  and  the  necessity  of  the  case  has  delegated  the 
exercise  of  discretion.     An  infant  is  not  swi  juris.    He  belongs 

1.  PmiUm  T.  HoUtmd!  S.  0.,  8  Am.  Deo.  869. 
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to  another,  to  whom  discretion  in  the  care  of  his  person  is  ex- 
clusiyely  confided.  That  person  is  keeper  and  agent  for  this 
purpose;  and  in  respect  to  third  persons,  his  act  must  be 
deemed  that  of  the  infant;  his  neglect,  the  infant's  neglect. 
Suppose  a  hopeless  lunatic,  suffered  to  stray  by  his  committee, 
lying  in  the  road  like  a  log,  shall  the  traveler,  whose  sleigh  un* 
fortimately  strikes  him,  be  amenable  in  damages  ?  The  neglect 
of  the  committee  to  whom  his  custody  is  confided  shall  be  im- 
puted to  him.  It  is  a  mistake  to  suppose  that  because  the  party 
injured  is  incapable  of  personal  discretion,  he  is,  therefore, 
above  all  law?  An  infant  or  lunatic  is  liable  personally  for 
wrongs  which  he  commits  against  the  person  and  property  of 
others:  BtiUock  v.  Babcock,  3  Wend.  391,  394.  And  when  he  com- 
plains of  wrongs  to  himself,  the  defendant  has  a  right  to  insist 
that  he  should  not  have  been  the  heedless  instrument  of  his 
own  injury.  He  can  not,  more  than  any  other,  make  a  profit  of 
his  own  wrong.  VolerUerumJU  injuria.  If  his  proper  agent 
and  guardian  has  suffered  him  to  incur  mischief,  it  is  much  more 
fit  that  he  should  look  for  redress  to  that  guardian,  than  that 
the  latter  should  negligently  allow  his  ward  to  be  in  the  way  of 
travelers,  and  then  harrass  them  in  courts  of  justice,  recover- 
ing heavy  verdicts  for  his  own  misconduct. 

The  counsel  for  the  plaintiff  probably  have  the  advantage  of 
saying  that  the  neglect  of  an  infant  has  not,  in  any  reported 
case,  ever  been  allowed  by  way  of  defense  in  an  action  for  neg- 
ligently injuring  him.  But  so  far,  there  is  an  equal  advantage 
on  the  other  side.  The  defense  has  not  been  denied  in  any 
book  of  reports.  The  defendant  has  also  another  advantage. 
The  reports  expressly  say  that  n^ligence  may  be  predicated  of 
an  infant  or  lunatic.  All  the  cases  agree  that  trespass  lies 
against  an  infant.  That  was  adjudged  in  Campbell  v.  Stakes,  2 
Wend.  137  [19  Am.  Dec.  561],  and  Bullock  v.  Babcock,  before 
cited.  And  it  is  equally  well  settled  that  where  an  injury  is 
free  from  all  negligence,  as  if  it  arise  from  inevitable  accident, 
there  trespass  does  not  lie:  Weaver  v.  Ward,  Hob.  134;  Marcy, 
J.,  in  BuUock  v.  Babcock,  2  Wend.  393;*  Dygert  v.  Bradley, before 
cited.  The  cases  maintaining  trespass  against  an  infant,  there- 
fore, imply  that  he  may  be  guilty  of  negligence.  Trover  will 
also  lie  for  a  mere  non-feasance,  e,  g.,a  non-delivery  of  goods 
where  they  do  not  come  to  the  infant's  hands  by  contmct.  Law- 
rence, J.,  in  Jennings  v.  BundaU,  8  T.  R.  337;  Campbell  v.  Stakes, 
a  Wend.  143  [19  Am.  Dec.  561].    The  oases  most  favorable  to 
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in&nts,  all  agree  in  that.  And  so,  where  the  contract  of  bail* 
ment  to  an  infant  has  expired,  it  was  agreed  that  on  non-delivery 
the  owner  may  maintain  detinue,  replevin,  or  trover:  Penrose  v. 
Curren,  3  Bawle,  351  [24  Am.  Dec.  356].  And  see  per  Bogers, 
J.,  Id.  354.  It  was  said  trespass  lies  against  an  infant  though 
only  four  years  of  age:  25  Hen.  YI.,  11  h,per  Wangford,  though 
this  is  put  by  Brook  with  a  quasre:  £r.  Abr.  Corone,  pi.  6.  No- 
doubt,  however,  he  may  bring  a  suit  at  any  age;  and  if  that  suit 
depends  upon  a  condition  on  his  side,  he  must  show  that  it  waa 
performed.  It  was  said  in  StoweU  v.  Zouchy  Plowd  Com.  364^ 
if  an  infant  lord,  who  has  title  to  enter  for  mortmain,  does  not 
enter  within  the  year,  he  shall  be  bound  by  his  laches;  '*  for 
there  he  had  but  title  to  a  thing  which  never  was  in  him."  To 
warrant  an  action  he  must  have  entered  within  the  year;  and 
not  having  done  so,  he  could  have  no  remedy.  Several  like  in- 
stances are  put  in  the  same  page,  which  are  also  collected  and 
arranged  in  9  Vin's  Abr.,  Enfant  (B  2),  pi.  7,  8,  p.  376,  of  the 
octavo  ed. 

But  it  is  plain  in  the  nature  of  things,  that  if  an  infant  insist 
on  a  right  of  action,  he  must  share  a  compliance  with  the  condi- 
tions on  which  his  right  is  to  arise  and  this  is  entirely  irrespective 
of  his  age.  Land  descends  to  an  infant  of  a  year  old;  and  lie  is 
bound  to  make  a  share  of  the  partition  fence.  He  neglects  to- 
do  so,  whereby  his  neighbor's  cattle  enter  and  trespass  upon  the 
land.  No  one  would  think  of  contending  that  his  neighbor,^ 
must,  therefore,  be  deprived  of  his  defense.  The  infant  haa 
n^lected  to  fulfill  the  condition,  on  which  he  could  sue,  or  hia 
guardian  has  done  so,  which  is  the  same  thing.  He  might  as 
well  sue  because  his  neighbor  had  left  a  gate  on  his  own  prem- 
ises open,  through  which  the  infant  had  crept,  and  fallen  into  a 
pit  and  hurt  himself.  The  man  has  a  right  to  keep  his  gate 
open;  and  the  child's  parents  must  keep  him  away.  But  one 
has  no  plainer  right  to  walk  about  his  own  premises,  and  open 
and  shut  his  own  gates,  than  he  has  to  travel  in  the  highway 
with  his  horses.  An  in&nt  creeps  into  the  track  from  your  field 
to  your  bam,  and  is  injured  by  your  driving  a  load  of  hay  along 
the  path;  are  you  to  be  deprived  of  all  excuse  in  an  action  for 
the  injury  ? 

The  argument  for  this  plaintiff  goes  quite  too  far  and  proves 
too  much.  It  was  said  that  drivers  are  bound  to  suppose  that 
small  children  may  be  in  the  road,  and  as  all  the  care  lies  on  the 
aide  of  the  former,  damages  follow  of  course  for  every  injury  to 
the  latter.     Suppose  an  in&nt  suddenly  throws  himself  in  the 
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way  of  a  sleigh,  a  wagon,  or  a  railroad  car,  by  whicli  his  limb 
is  fractured;  it  may  be  said  with  equal  force,  he  is  incapable  of 
neglect.  So  if  he  be  allowed  to  travel  the  road  alone  in  the 
dark.  The  answer  to  all  this  is,  the  law  has  placed  infants  in 
the  hands  of  vigilant  and  generally  affectionate  keepers,  their 
own  jmrents;  and  if  there  be  any  legal  responsibility  in  damages, 
it  lies  upon  them.  The  illustration  sought  to  be  derived  from 
the  law  in  respect  to  the  injuiy  of  animals  turned  or  suffered  to 
stray  into  the  street,  does  not  strike  me  as  fortunate.  If  they 
be  there  without  any  one  to  attend  and  take  care  of  them,  that 
is  a  degree  of  carelessness  in  the  owner  which  would  preclude 
his  recovery  of  damages  arising  from  mere  inattention  on  the 
side  of  the  traveler.  Indeed  it  could  rarely  be  said  that  animals 
entirely  unattended  are  lawfully  in  the  roads  or  streets  at  all. 
They  may  be  driven  along  the  road  by  the  owner  or  his  servants; 
but  if  allowed  to  run  at  large  for  the  purpose  of  grazing,  or  any 
other  purpose,  entirely  unattended,  and  yet  travelers  are  to  be 
made  accountable  in  all  cases  of  collision,  such  a  doctrine  might 
supersede  the  use  of  the  road,  so  far  as  comfort  or  expedition  is 
concerned.  The  mistake  lies  in  supposing  the  injury  to  be  will- 
ful, to  arise  from  some  positive  act,  or  to  be  grossly  negligent. 
Such  an  injuiy  is  never  tolerated,  be  the  negligence  on  the  side  of 
the  party  injured  what  it  may :  Clay  v.  Wood,  5  Esp.  44 ;  lUUhbun  v. 
Payne,  before  cited.  But  where  it  arises  from  mere  inadvertence 
on  the  side  of  the  traveler,  he  is  always  excused  by  the  law  on  show- 
ing that  there  was  equal  or  greater  neglect  on  the  side  of  his  ac- 
cuser. It  is  impossible  to  say,  then,  that  the  accuser  was  not  him- 
self the  author  of  the  injury  which  he  seeks  to  father  upon  another. 
My  difficulty  in  the  case  at  bar  is  to  find  the  least  color  for  im- 
puting gross  negligence,  or  indeed  any  degree  of  n^ligence  to 
the  defendants.  But  if  there  were  any,  there  was,  I  think,  as 
much  and  more  on  the  side  of  the  plaintiff. 

It  therefore  seems  to  me  that  there  was  a  good  defense  estab- 
lished at  the  trial,  on  the  ground  that  the  defendants  being  free 
from  gross  neglect,  and  the  plaintiff  being  guilty  of  great  neglect 
on  his  part,  indeed  being  unnecessarily,  not  to  say  iUegally 
occupying  the  road,  having  no  right  there  (for  he  does  not  ap- 
pear to  have  been  traveling,  nor  even  on  the  land  which  be- 
longed to  his  family),  the  injury  was  a  consequence  of  lus  own 
neglect,  at  least  such  n^lect  as  the  law  must  impute  to  him 
through  others. 

Again;  I  collect  from  the  evidence  that  Newell  had  demised 
the  team  for  a  term  of  two  years,  which  was  unexpired  at  the 
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tiine  of  the  injuiy,  to  his  son-in-law  and  co-defendant,  Boper. 
Newell  then  had  no  control  of  the  team,  and  can  not  be  made 
liable  without  proof  of  positive  and  active  concurrence  in  the 
injury,  a  thing  for  which  there  is  no  pretense  in  the  proof,  and 
which  implies  a  barbarous  temper,  which  the  law  can  not  pre- 
sume in  any  one.  He,  at  least,  should  have  been  acquitted  by 
the  jury.  He  neither  actually  partidjMkted  in  the  management 
of  tiie  team,  nor  could  his  interference  have  been  legally  effi- 
cient to  prevent  mischief.  He  had  no  lawful  control  of  the 
horses.  Boper  was  the  exclusive  owner  pro  hoc  vice.  The  evi- 
dence, at  the  time  when  the  motion  was  made  to  allow  the  jury 
to  pass  upon  the  case  of  Newell,  had  made  out  .nothing  actual 
against  him,  if  Boper,  the  driver,  may  be  said  to  have  been  im- 
plicated as  a  wrong-doer.  But  Newell  might,  at  this  stage,  per- 
haps have  been  regarded  by  the  jury  as  owner  of  the  horses, 
and  Boper  as  his  servant.  The  lease  was  not  in  proof.  Con- 
structively, his  liability  would  follow  from  the  neglect  of  his 
servant;  and  in  this  view  it  can  not  be  said  there  was  no  evidence 
against  him.  It  is  only  where  the  evidence  totally  fails  as  to 
one  whose  case  can  be  separated  from  the  other,  that  he  is  en- 
titled to  be  acquitted  for  the  purpose  of  being  sworn  as  a  wit- 
ness for  his  coHlefendant. 

The  motion  for  a  nonsuit,  which  followed,  seems  to  have  been 
the  more  proper  one;  for  I  have  been  utterly  unable  to  see  that, 
so  far,  the  evidence  had  made  out  any  neglect,  or  the  semblance 
of  neglect,  on  the  part  of  the  defendants,  while  it  had  estab- 
lished clear  n^lect  on  the  other  side.  But  this  question  has 
been  sufficiently  dwelt  upon  in  connection  with  the  defendant's 
proofs,  and  that  which  the  plaintiff  adduced  at  the  close  of  the. 
cause.  It  was  enough,  if  the  cause  of  action  was  then  made 
out,  although  the  ju<^e  might  have  refused  to  nonsuit.  It  ap- 
pears to  me  it  was  not. 

It  follows  that  a  new  trial  should  be  granted.  The  costs 
should,  I  think,  abide  the  event;  for  the  judge  erred  in  omitting 
to  nonsuit  the  plaintiff.  The  case  was  certainly  not  made  better 
for  the  plaintiff  by  the  subsequent  evidence.  It  is  not,  there- 
fore, merely  the  case  of  a  verdict  against  the  weight  of  evidence^ 
which  calls  for  payment  of  costs. 

New  trial  granted;  costs  to  abide  the  event. 

Objbotion  to  Evidence  not  Made  at  the  Trial  Deemed  Waived: 
Soe  Snjfder  v.  LaframixMt^  12  Am.  Deo.  187;  Jciekaon  ▼.  Davis,  15  Id.  451; 
WaU  V.  Maxwell,  16  Id.  d91.  See  also  Edden  v.  Hardey's  Lessee,  Id.  292; 
VarlUm  v.  King,  23  Id.  295. 
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Infant's  Liabilitt  fob  Kbouoenob:  See  Can^)beU  v.  Stahest  19  Am. 
Dec.  561 »  and  note.  As  to  the  liability  of  infants  for  torts  generally,  see  th» 
note  to  Humphrey  v.  Douglass^  33  Id.  179,  where  the  snbject  is  discussed  at 
length.  On  this  point  the  principal  case  is  cited  in  Croder  v.  People^  1  Park. 
Crim.  455. 

Ck>NTRiB(7T0BT  Kbguoknob  Dbfbatino  Kboovebt  FOB  Injubt:  Sce- 
SmiUi  V.  SvMthy  13  Am.  Deo.  464;  Buih  v.  Brainard,  Id.  513;  Wcuhbum  v. 
Tract/,  15  Id.  661;  and  Beed  v.  NartJ^field,  23  Id.  662,  and  the  note  thereto. 
The  principal  case  is  frequently  referred  to  as  an  authority  for  the  general 
doctrine  that  to  enable  one  to  recover  for  an  injury  occasioned  by  another*^ 
negligence  he  must  himself  be  free  from  negligence:  BraumeU  r.  Flagler,  5- 
Hill,  283;  Broum  v.  Maxwell,  6  Id.  593;  Olark  v,  Syracuse  etc,  B,  /?.  Co.,  11 
Barb.  116;  Spencer  v.  Utica  etc,  R.  B.  Co.,  5  Id.  338;  Haring  v.  New  York 
etc,  B,  B,  Co.,  13  Id.  15;  Center  v.  Finney,  17  Id.  98;  Dascomb  v.  Buffalo  etc 
B.  B,  Co,,  27  Id.  228;  Brooks  v.  5t(^a/o  etc,  B,  B,  Co,,  25  Id.  602;  Bowman 
V.  Troy  etc,  R,  R,  Co,,  37  Id.  519;  Morris  v.  Phdps,  2  Hilt.  39;  German  ▼. 
New  Torketc,  Ri  B,  Co.,  3  Rob.  31;  OonzalesY,  New  York  etc,  B,  B,  Co.,  3^ 
How.  Pr.  415;  Munger  v.  Tonawanda  R,  R.  Co,,  4  N.  Y.  359;  Button  v.  Hud- 
son Biver  B,  B,  Co,,  18  Id.  251;  Eckert  v.  Long  Island  B,  B,  Co,,  43  Id.  507. 
per  Allen,  J.,  dissenting;  Barker  v.  Savage,  45  Id.  193;  Chicago  etc.  B.  B.  Co, 
V.  Patchin,  16  III.  202;  Catena  etc.  B,  R,  Co,  v.  Jacobs,  20  Id.  495;  HttU  v. 
Richmond,  2  Woodb.  &  M.  345.  The  point  mentioned  in  the  principal  case,, 
as  to  whether  a  plaintiff  guilty  of  some  negligence  can  recover  from  a  defend- 
ant who  has  been  guilty  of  gross  negligence,  is  referred  to  but  not  decided  ii^ 
McOrath  v.  Hudson  Biver  B,  B.  Co,,  32  Barb.  155;  S.  C,  19  How.  Pr.  224. 

Neolioenoe  of  Pabbitt  Contbibutino  to  Injubt  of  Infant. — The  doc- 
trine laid  down  in  Hartfield  v.  Boper,  that  where  an  infant  of  such  tender 
age  as  to  be  non  sui  juris  ib  injured  by  another's  negligence,  but  there  haa- 
been  contributory  negligence  on  the  part  of  the  parent  or  guardian  in  permit- 
ting such  infant  to  wander  into  the  highway  unattended,  or  the  like,  neither 
such  infant  nor  his  administrator  can  recover  for  the  injury,  is  approved  and 
followed  in  a  number  of  cases:  Lehman  v.  City  of  Brooklyn,  29  Barb.  237; 
Mangain  v,  Brooklyn  City  R.  R.  Co.,  36  Id.  238;  S.  C,  in  court  of  appeals, 
38  N.  Y.  456,  et  seq. ;  Mowrey  v.  Central  City  Railway,  66  Barb.  51;  Thurber 
V.  Harlem  etc.  B.  B.  Co.,  60  N.  Y.  333;  McOarry  v.  Loomis,  63  Id.  107^ 
McLain  v.  Van  Zandt,  39  N.  Y.  Super.  Ct.  (7  Jones  &  S.)  351;  Wright  v. 
Maiden  etc,  R.  R.  Co.,  4  Allen,  287.  Nor  can  the  parent  recover  for  sncb 
injury:  Honegsberger  v.  Second  Avenue  R.  B.  Co.,  2  Abb.  App.  Dec  38U 
S.  C,  33  How.  Pr.  199;  Burke  v.  Broadway  etc.  B,  B.  Co.,  49  Barb.  532^ 
Kreig  v.  Wells,  1  E.  D.  Smith,  77;  Hd  v.  Forty-second  St,  R,  R,  Co.,  47  N. 
Y.  323.  Hogeboom,  J..,  in  Laainen  v.  Albany  Gas  Light  Co,,  46  Barb.  270^ 
seemed  not  to  approve  the  doctrine  in  its  full  extent  that  an  infant  can  not 
recover  for  an  injury  because  his  parent  haa  been  guilty  of  contributory  negli 
gence.  After  citing  the  principal  case  and  some  others,  he  says:  * '  I  know  of  no- 
just  or  legal  principle,  which,  when  the  infant  himself  is  free  from  negligence, 
imputes  to  him  the  negligence  of  the  parent,  when  if  he  were  an  adult  he  would 
escape  it."  That  waa  a  case,  however,  where  the  child  was  of  such  an  age  as- 
to  have  perhaps  some  degree  of  discretion.  In  Thurber  v.  Harlem  etc.  R.  B, 
Co.,  60  N.  Y.  333,  Allen,  J.,  refers  to  Hartfield  v.  Roper  as  a  "  leading  case;**^ 
and  in  Mangam  v.  Brooklyn  City  B,  B,  Co,,  36  Bar>>.  239,  Emott,  J.,  says  it 
"  is  and  deserves  to  be  a  leading  case  for  the  very  able  opinion  of  Judg» 
Oowen  *' 
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Bane  of  Utioa  v.  Bender. 

[21  Wkndxll.  643.] 

What  is  Reasonable  Diligence  in  Ascebtainino  Indobseb's  Bbsidbkok 
for  the  purpose  of  giving  him  notice  of  the  dishonor  of  a  bill,  is  a  ques- 
tion of  law,  where  all  the  facts  are  known. 

Holder  Making  Diligent  Inquibt  for  an  Ikdorser,  and  acting  upon  th* 
best  information  he  is  able  to  procure  in  giving  notice  of  non-payment, 
has  used  reasonable  diligence,  thon^  the  notice  was  in  fact  misdirected 
and  never  received. 

Ihquirt  as  to  Acxx)hmodation  Indorser's  Rbsidencs,  Made  or  the: 
Drawer,  for  whose  accommodation  the  bill  was  indorsed  and  disoonnted, 
and  sending  notice  of  non-payment  by  mail  to  the  plaoe  designated  by 
him,  are  sufficient  to  charge  l^e  indorser,  though  he  resides  and  receivea 
his  mail  at  another  place. 

Assumpsit  against  the  indorser  of  a  bill  drawn  by  one  Cobb^ 
indorsed  for  his  accommodation  by  the  defendant,  and  dis- 
counted by  the  plaintiffs  for  Cobb's  benefit.  The  question  was- 
as  to  whether  there  was  sufficient  notice  of  non-jMiyment.  It 
appeared  that  the  plaintiffs,  being  unacquainted  with  the  de- 
fendant, inquired  of  Cobb  as  to  his  residence,  and  were  informed 
that  it  was  Chittenango,  at  which  place  the  bill  was  dated. 
They  accordingly  sent  the  notice  by  mail  to  that  place.  Th& 
defendant  had  never  resided  there,  but  resided  in  Manlius,  and 
received  his  mail  at  the  Hartsville  post-office,  three  miles  from 
Chittenango.  Yerdict  for  the  plaintiffs,  under  the  direction  of 
the  court,  and  a  motion  for  a  new  trial  founded  on  exceptions 
to  the  opinion  of  the  court  that  the  defendant  was  liable. 

J.  A.  Spencer y  for  the  defendant. 

W.  C.  Noyes,  for  the  plaintiffs. 

By  Court,  Bbonson,  J.  When  the  facts  are  all  ascertained,, 
what  is  reasonable  diligence  is  a  question  of  law.  ''  This  re- 
sults," said  Spencer,  J.,  in  J?n/den  v.  Bryden,  llJohns.  187,  **from 
the  necessity  of  having  some  fixed  legal  standard  by  which  men 
may  not  only  know  the  law,  but  be  protected  by  it:"  Bayley 
on  Bills,  142,  144,  and  notes.  The  judge  was  not  requested  ta 
submit  the  question  of  due  diligence  to  the  jury;  but  had  it 
been  otherwise,  he  was  right  in  treating  it  as  a  question  of  law, 
there  being  no  dispute  about  the  facts.  Was  there  reasonable* 
diligence  in  endeavoring  to  ascertain  the  place  to  which  the  no- 
tice should  be  directed?  Not  knowing  where  the  defendant 
lived,  the  plaintiffs  inquired  of  the  drawer,  for  whose  accommo- 
dation the  bill  was  discounted,  and  relying  upon  the  information 
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given  by  him,  they  sent  the  notice  to  Clutteuango,  when  it  shonld 
have  been  sent  to  Manlius  or  Hartsville.  This  is  not  like  the 
case  of  the  CatskiU  Bank  v.  Stall,  15  Wend.  864;  affirmed  in  error, 
18  Id.  466;  for  there  the  person  who  took  the  note  to  the 
bank,  and  gave  the  information  on  which  the  notice  was  mis- 
directed, was  the  agent  of  the  indorsers,  and  they  had  no  right 
to  complain  that  credit  had  been  given  to  what  was,  in  effect^ 
their  own  representation. 

But  I  am  unable  to  distinguish  this  from  the  case  of  the  Bank 
of  ZJlica  V.  Davidson,  5  Wend.  587.  This  was  an  action  against 
tibe  indorser  of  a  note  which  had  been  discounted  for  the  ac- 
commodation of  the  maker,  and  the  notice  of  protest  was  sent 
to  Bainbridge,  when  it  should  have  been  sent  to  Masonville, 
where  the  indorser  lived.  The  person  who  took  the  note  to  the 
bank,  and  gave  the  information  on  which  the  plaintiffs  acted, 
was  the  agent  of  the  maker,  and  it  was  held  that  there  had 
been  due  diligence,  and  judgment  was  rendered  for  the  plaint- 
ifiEs.  Sutherland,  justice,  mentions  the  fact  that  the  note  was 
dated  at  Bainbric^e,  where  the  notice  was  sent,  and  that  the 
indorser  had  but  recently  removed  from  that  place;  but  the  case 
was  put  mainly  on  the  ground  that  the  plaintifGs  had  a  right  to 
rely  on  the  information  given  by  the  agent  of  the  maker  when 
the  note  was  discounted.  In  the  case  at  bar,  notice  was  directed 
to  the  place  where  the  bill  purports  to  have  been  drawn;  and 
the  only  difference  between  this  and  the  case  of  the  Bank  of 
Ulica  V.  Davidson,  consists  in  the  single  fact  that  the  indorser 
of  this  bill  had  never  lived  at  Chittenango.  That  does  not,  I 
think,  furnish  a  sufficient  ground  for  a  solid  distinction  between 
the  two  cases. 

How  does  the  question  stand  upon  principle  ?  It  is  not  abso* 
lutely  necessaiy  that  notice  should  be  brought  home  to  the 
indorser,  nor  even  that  it  should  be  directed  to  the  place  of  his 
residence.  It  is  enough  that  the  holder  of  a  bill  make  diligent 
inquiry  for  the  indorser,  and  acts  upon  the  best  information  he  is 
Able  to  procure.  If  after  doing  so,  the  notice  fail  to  reach  the 
indorser,  the  misfortune  falls  on  him,  not  on  the  holder.  There 
must  be  ordinary  or  reasonable  diligence — such  as  men  of  busi- 
ness usually  exercise  when  their  interest  depends  upon  obtaining 
correct  information.  The  holder  must  act  in  good  &ith,  and 
not  give  credit  to  doubtful  intelligence  when  better  could  have 
been  obtained.  Now,  what  was  done  in  this  case  ?  The  plaintiflB 
inquired  of  Cobb,  the  drawer  of  the  bill,  who  would  of  course 
be  likely  to  know  where  his  accommodation  indorser  livedo 
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They  saw  that  the  defendant,  by  lending  his  name,  had  evinced  his 
-confidence  in  the  integrity  of  the  drawer;  and  so  far  as  appears, 
nothing  had  then  ooonrred  which  should  have  led  the  plaintiflfa,  or 
any  prudent  man,  to  distrust  the  accuracy  of  Cobb's  statements 
concerning  any  matter  of  fact  within  his  knowledge.  He  professed 
to  be  able  to  give  the  desired  information,  and  his  answer  was 
^mequivocal.  11  Cobb  was  worthy  of  being  believed,  there  was 
no  reason  for  doubt  that  the  indorser  resided  at  Chittenango. 
The  plaintiffs  confided  in  the  information,  and  acted  upon  it. 

But  it  is  said  that  Cobb  had  an  interest  in  giving  false  inform- 
ation for  the  purpose  of  protecting  his  accommodation  indorser, 
and  consequently  that  the  plaintiffs  should  not  have  trusted 
to  his  statement.  He  certainly  had  no  legal  interest  in  the 
question.  If  the  bill  was  not  accepted  and  paid  by  the  drawee, 
Cobb,  as  the  drawer,  vras  bound  to  pay  and  take  it  up  from  the 
holder;  and  if  the  indorser  was  charged,  Cobb  was  bound  to  see 
him  indemnified.  In  a  legal  point  of  view,  it  was  wholly  a 
matter  of  indifference  to  him  whether  notice  of  the  dishonor  of 
ihe  bill  should  be  brought  home  to  the  indorser  or  not.  Before 
anything  can  be  made  out  of  the  objection,  we  must  say  that 
the  plaintifGs  were  botmd  to  suspect  that  Cobb,  when  he  pre- 
sented the  bill,  intended  to  commit  a  fraud;  that  he  was  obtain- 
ing a  discount  upon  a  draft  which  he  knew  would  not  be  paid, 
«iUier  by  the  drawee  or  by  himself;  that  the  money  was  to  be 
lost  to  some  one,  and  that  he  preferred  the  loss  should  fall  on  the 
holder  rather  than  the  indorser;  and  consequently,  that  he 
would  give  &lse  information  concerning  the  proper  place  for 
directing  notice.  It  is  quite  evident  that  the  plaintiffs  enter- 
tained no  such  suspicion ;  for  if  they  had,  they  would  neither  have 
confided  in  the  statements  of  Cobb,  nor  would  they  have  loaned 
him  the  money.  I  think  they  were  not  bound  to  believe  that  a 
fraud  was  intended.  There  was  nothing  in  the  circiunstances  of 
the  case  calculated  to  induce  such  a  belief  in  the  mind  of  any 
man  of  ordinary  prudence  and  foresight.  This  was  an  every- 
-day  business  transaction,  where  men  must  of  necessity  repose  a 
reasonable  degree  of  confidence  in  each  other,  and  no  one  can 
be  chargeable  with  a  want  of  diligence  for  trusting  to  inform- 
ation which  would  usually  be  deemed  satisfactory  among  busi- 
ness men.  If  there  was  any  ground  whatever  for  suspecting 
fraud  on  the  part  of  Cobb,  it  was,  to  say  the  least,  very  slight, 
and  was  fully  counterbalanced  by  the  fact,  that  the  defendant 
had  testified  his  confidence  in  Cobb  by  lending  his  name  as 
indorser.     The  plaintiffs  have,  I  think,  lost  nothing  by  trusting 
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to  information  derived  from  the  drawer  of  the  bill,  instead  of 
seeking  it  from  some  other  indiyidnal. 

The  case  then  comes  to  this.  The  plaintifffl  applied  for  in- 
formation to  a  man  worthy  of  belief,  and  who  was  likely  to 
know  where  the  indorser  lived.  They  received  such  an  answer 
as  left  no  reasonable  ground  for  doubt  that  Ohittenango  was  the 
place  to  which  the  notice  should  be  sent.  I  think  they  were  noi 
bound  to  push  the  inquiry  further.  Men  of  business  usually 
act  upon  such  information.  They  buy  and  sell,  and  do  other 
things  afiEecting  their  interest,  upon  the  credit  which  they  give' 
to  the  declarations  of  a  single  individual  concerning  a  particular 
fact  of  this  kind  within  his  knowledge.  This  is  matter  of  com* 
mon  experience.  Ordinary  diligence  in  a  case  like  this  can  meai^ 
no  more  than  that  the  inquiry  shall  be  pursued  until  it  is  satis- 
factorily answered.  This  is  the  only  practical  rule.  If  the 
holder  of  a  bill  is  required  to  go  further,  it  is  impossible  to* 
say  where  he  can  safely  stop.  Would  it  be  enough  to  inquire  of 
two,  three,  or  four  individuals,  or  must  he  seek  intelligence  from 
every  man  in  the  place  likely  to  know  anything  about  tlie  matter  ? 
It  would  be  difficult,  if  not  impossible,  to  answer  this  question. 

New  trial  denied. 


What  is  Reasonable  Demand  and  Nones  la  a  queBtloii  of  law  wher» 
the  facts  are  known:  Hadduch  v.  Murray^  8  Am.  Deo.  43;  Ncuh  v.  Hair' 
rtngUm,  16  Id.  672;  Thompson  v.  Bank  qf  SmUk  Carolina,  30  Id.  354.  But  it 
is  held  in  Nichol  v.  Bate,  27  Id.  505,  that  the  question  whether  a  holder  ha» 
used  due  diligence  in  ascertaining  the  indorser*s  place  of  residence  for  the 
purpose  of  sending  him  notice  is  for  the  jury.  The  foregoing  case  of  Bani  qf 
Utica  y.  Bender  is  very  often  referred  to  as  an  authority  for  the  doctrine 
that  where  the  facts  upon  which  the  question  of  due  diligence  depends  ars 
known,  it  becomes  purely  a  question  of  law:  Spencer  v.  Bank  of  SaUna,  ^ 
Hill,  521;  D6U  v.  Oold,  5  Barb.  491;  Strawbridge  v.  Robinson,  5  Gilm.  (BL> 
473;  BeU  v.  Hagerstown  Bank,  7  Gill,  232;  Minor  t.  Edwards,  12  Mo.  139; 
Brighton  Market  Bank  v.  PhUbrick,  40  N.  H.  509;  Walker  v.  Stetson,  14  Ohio 
St  96;  RheU  v.  Poe,  2  flow.  (U.  S.)  481. 

Whebe  the  Holder  Uses  Due  Diligence  to  ascertain  the  residence  of 
the  indorser,  and  from  information  so  received  sends  the  notice  to  the  wrong 
post-ofioe,  it  is,  nevertheless,  sufficient;  Nichol  v.  Bate,  27  Am.  Dec  505. 
See,  also,  Beid  v.  Payne,  8  Id.  311,  and  Bank  qf  Columbia  v.  McCfruder,  14  Id. 
271.  To  the  same  effect,  citing  the  principal  case,  are:  BraTich  Bank  at  DeC' 
atur  v.  Peirce,  3  Ala.  324;  Carver  v.  Doumie,  33  Cal.  181;  Wood  v.  CoH,  4 
Mete.  206;  Ransom  v.  Mack,  2  Hill,  592;  Hunt  v.  Maybee,  7  N.  Y.  271;  Gauh 
try  v.  Doane,  51  Id.  93;  Requa  v.  Collins,  Id.  148;  Carroll  v.  (Tpton,  2  Sandf. 
176;  McVeigh  v.  Bank  of  Old  Dominion,  26  Gratt.  806;  Wilson  v.  Senier^ 
14  Wis.  386.  But  the  inquiry  must  be  pursued  until  all  sources  of  informa- 
tion are  exhausted,  unless  satisfactory  information  is  sooner  received,  and 
then  it  may  stop:  Saco  Nat,  Bank  v.  Sanborn,  63  Me.  343.  Inquiry  may, 
and  should,  indeed,  be  made  of  the  maker,  if  the  information  can  not  be 
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otherwise  obtained:  Lcaortnce  v.  Miller,  16  N.  Y.  240.  Such  diligence  shoold 
be  used  as  business  men  nsnally  employ  when  their  interest  depends  npon 
obtaining  aocnrate  information,  and  doubtful  intelligence  should  not  be  ac- 
cepted when  better  can  be  obtained:  Whitridge  v.  Rider,  22  Md.  559;  (Treen- 
wich  T.  Dt  Cfroat,  7  Hun,  212. 


Nelus  V.  Lathbop. 

[23  WSHDBLL,  121.] 

Shxbiiv'8  Dsxd  Relates  to  the  Tibce  when  Pubcbaseb  was  Emtitlbd 
to  it  as  between  such  purchaser  and  the  judgment  debtor,  or  his  assignee 
where  the  delay  was  caused  by  an  injunction  by  the  debtor. 

Tenant  mat  Acquire  his  Lessor's  Title  bt  a  Purchase  on  Execution 
against  the  lessor,  or  by  redeeming  the  premises  after  an  execution  sale, 
as  a  judgment  creditor  of  the  lessor,  and  may  set  up  his  title  in  bar  of  an 
action  for  rent  subsequently  accruing. 

^riNANT  MAY  Show  THAT  He  HAS  BECOME  OwNER  OF  Part  of  the  leased 
promises  by  a  purchase  or  redemption  under  a  judgment  against  the 
lessor,  to  mitigate  the  damages  in  an  action  for  rent,  but  not  as  a  bar  to 
the  action. 

Bent  is  Apfortionable  where  the  tenant  becomes  owner  of  part  of  the 
premises  under  an  execution  sale  against  the  lessor. 

OoysNANT  for  rent  from  October  1,  1833,  to  April,  1834,  on  a 
lease  made  to  the  defendant  by  one  Ferguson  and  assigned  to 
Qie  plaintiff.  Eent  was  paid  to  October  1,  1833,  when  the  de- 
fendant left  the  premises.  The  defendant  offered  to  show  that 
fae  became  entitled  to  a  sheriff's  deed  for  part  of  the  premises 
on  October  4, 1833,  as  a  redeeming  creditor,  after  a  sale  of  the 
■raversion  on  an  execution  against  the  lessor,  but  did  not  obtain 
jiis  deed  until  February  2£,  1^5,  owing  to  an  injimction  sued 
out  hy  the  lessor.  The  evidence  was  rejected  as  impertinent 
and  constituting  no  defense,  the  judge  instructing  the  jury  that 
the  doctrine  of  relation  did  not  apply,  and  therefore  the  defend- 
jjiVs  title  did  not  accrue  till  the  deed  was  executed,  which  was 
after  the  rent  claimed  became  due.  Yerdict  for  the  plaintiff  and 
motion  for  a  new  trial. 

W.  Tracy  and  W.  C.  Noyes,  for  the  defendant. 

0.  P.  KirkUmd,  for  the  plaintiff. 

By  Oourt,  Oowbn,  J.  It  is  clear,  that  as  between  the  now 
defendant  and  Ferguson,  the  lessor,  the  deed  of  February  28, 
1835,  related  back  to  the  fourth  of  October,  1833;  and  from  that 
time  divested  all  title  of  Ferguson  to  that  part  of  the  demised 
premises  included  in  it.  The  plaintiff  claiming  under  him  must, 
therefore,  abid^  the  legal  consequences  arising  from  Ferguson's 
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failure  of  title.  The  plaintiff  stands  in  Feigoson's  place,  being- 
his  assignee;  and  both  must  be  to  taken  to  have  been  pro  tanta 
totally  destitute  of  title,  and  of  all  right  to  demise  and  to  hold 
as  landlord,  from  the  fourth  of  October,  1833.  Here  has  been 
no  eviction  of  the  defendant,  nor  any  act  equivalent  to  an  evic* 
tion  by  the  plaintiff,  from  the  whole  or  any  part  of  the  demised 
premises.  The  judge  was  right,  therefore,  in  saying  that  no 
defense  arose  upon  tiiat  ground.  But  the  plaintiff  lost  his  title 
subsequent  to  the  giving  of  the  lease,  and  the  lessee  acquired  it 
as  to  part  of  the  demised  premises.  Had  he  a  right  to  acquire 
the  title  of  his  landlord,  and  set  him  at  defiance?  So  long  as 
he  is  not  expelled,  he  has,  in  general,  no  right  to  question  his 
landlord's  title.  He  can  not  deny  that  he  had  a  right  to  demise 
at  the  time  of  the  lease.  He  can  not  defend,  on  the  ground 
that  he  has  acquired  an  outstanding  title  adverse  to  that  of  the 
landlord.  But  I  am  not  aware  that  the  estoppel  goes  farther. 
If  the  landlord  part  with  his  title  pending  the  lease,  the  duty  of 
the  tenant,  including  that  of  paying  rent,  is  due  to  the  assignee; 
and  should  the  tenant  buy  in  the  assignee's  right,  the  lease 
would  be  extinguished.  So,  should  the  landlord  sell  and  release 
to  the  lessee.  In  these  cases,  no  action  would  lie  for  the  rent. 
Therefore,  had  there  been  a  sheriff's  sale  of  the  whole  reversion 
in  the  demised  premises,  and  the  defendant  had  redeemed  or 
purchased  under  the  judgment,  no  action  could  have  been  sus- 
tained; for  a  purchase  or  acquisition  of  title  under  a  judgment 
against  the  lessor  is  the  same  thing  as  if  he  had  granted  by  deed. 
It  is,  to  be  sure,  acquiring  title  indirectly  and  by  operation  of 
law,  from  the  lessor;  but  it  comes  through  his  act  and  consent, 
or  his  neglect,  and  is  therefore  the  same  in  legal  effect  as  if  he 
had  granted  or  devised  the  reversion. 

But  the  title  to  only  a  i)art  of  the  demised  premises  passed  to 
the  defendant.  I  do  not  say  this  on  the  ground  that  Ferguson's 
wife  who  joined  him  as  lessor  must  be  taken  to  have  been  seised 
of  some  portion,  for  her  seisin  must  be  deemed  that  of  her  hus- 
band, at  least  during  the  life  of  both;  and  during  that  time,  her 
rig^t  was  subject  to  be  sold  under  execution  for  his  debts.  But 
the  deed  to  the  defendant  covered  only  part  of  the  demised 
premises.  His  case  was  not,  therefore,  in  any  view,  one  of  total 
defense;  and  the  judge  was  right  in  saying  that  the  evidence 
could  not  be  received  as  a  bar  to  the  action. 

But  I  think  the  judge  erred  in  shutting  out  the  evidence  as 
totally  impertinent.  It  should  have  been  received  in  mitigation 
of  dapiages.    The  plaintiff,  or  rather  his  assignor,  who,  as  I  re- 


Digitized  by 


Google 


Oct  183i^.j  Nellis  u  Lathbop.  287 

marked,  are  in  this  case  legally  identical,  haTing  after  the  date 
of  the  demise,  })arted  in  effect  i^ith  the  reversion  of  a  part  of 
the  demised  premises,  rent  should  have  been  recovered  for  the 
residue  only.  The  rent  is  incident  to  the  reversion,  and  follows 
the  grant  of  it  without  express  words.  So  if  the  reversion  in 
part  of  the  land  be  granted,  a  proportional  part  of  the  rent  fol- 
lows: Oilb.  on  Bents,  Dubl.  ed.  of  17i92.  In  short,  the  evi- 
dence offered  raised  a  case  of  apportionment.  It  is  the  same  as 
if  the  lessor,  or  his  assignee  or  other  persons  holding  the  rever^ 
sion,  should  release  his  title  in  a  part  of  the  land  to  the  lessee. 
This  would  extinguish  the  rent  for  so  much;  but,  being  by  the 
act  of  the  x)arties,  the  rent  would  be  apportionable.  It  comes, 
in  principle,  to  the  case  stated  in  Woodf .  Land,  and  Ten.  252, 
Lond.  ed.  of  1804,  citing  Yin.  Abr.,  Apportionment,  B,  5,  12. 
Woodfall  says:  '*  If  lessee  for  years  of  land,  rendering  rent, 
accept  a  new  lease  from  the  lessor,  of  part  of  the  land,  which  is 
a  surrender  of  this  i>art,  the  rent  shall  be  apportioned;  for  this 
comes  by  the  act  of  the  x)arties."  The  duty  in  question  is  a  rent 
service,  of  which  Gilbert  remarks,  that  if  a  man  who  has  such 
a  rent,  purchase  part  of  the  land  out  of  which  it  issues,  yet  the 
rent  shall  be  apportioned;  though  otherwise  of  a  rent  charge, 
which  is  wholly  extinguished:  Gilb.  on  Bents,  151,  2  Dubl. 
ed.  of  1792.  But  he  says  in  another  place,  even  of  the  latter, 
that  a  release  of  part  of  the  rent  to  the  tenant  of  the  land  shall 
not  extinguish  the  whole;  but  the  rent  shall  be  apportioned: 
Id.  163.  Indeed,  nothing  is  more  reasonable  than  that,  where 
both  landlord  and  tenant  x)articipate  in  destroying  their  rela- 
tion as  to  a  part  of  the  land,  the  rent  should  continue  and  be  ap* 
portioned  on  the  residue.  It  is  the  same  thing  if  that  conse- 
quence be  regarded  in  the  case  at  bar  as  arising  from  the 
operation  at  law:  See  per  Wilde,  J.,  in  MontagTie  v.  Oay,  19 
Mass.  439,  440.  It  could  not  have  msen  without  their  mutual 
participation. 

The  defendant's  counsel  did  not  characterize  his  evidence,  on 
the  offer  he  made  at  the  trial,  by  saying  whether  he  intended  it 
as  a  bar,  or  in  mitigation.  Had  he  presented  it  in  the  former 
character  merely,  the  ruling  at  the  circuit  would  have  been 
proper.  But  the  evidence  Seems  to  have  been  offered  generally 
for  what  it  was  worth;  and  should  not  have  been  totally  ex- 
cluded. The  decision  of  the  judge  went  to  that  extent,  proba- 
bly on  the  grotmd  that,  during  all  the  time  when  the  rent  claimed 
was  running,  the  legal  title  to  the  whole  was  in  Ferguson.  It 
is  in  that  alone  we  differ  with  him.     The  defendant's  right  to  a 
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-deed  clearly  arose  on  the  fourth  of  October,  1833,  before  either 
of  the  two  quarters'  rent  claimed  by  this  action  fell  due.  The 
date  of  the  deed  of  February  28, 1835,  must  be  read  as  of  the 
day  when  the  deed  became  duo.  The  principle  of  relation  here 
is  the  same  as  if  the  now  defendant  had  been  the  direct  pur- 
chaser at  a  sheriff's  sale  before  the  statute.  There,  though  the 
sheriff  sold  at  one  day,  and  did  not  give  a  deed  till  afterwards, 
the  law  antedated  it  by  inserting  the  day  of  sale:  Jackson  ex  dem. 
Noah  V.  Dickinsony  15  Johns.  309;  Efvertson  v.  Sawyer^  2  Wend. 
507;  Jackson  ex  dem.  De  Forest  y.  Bamsayt  3  Cow.  75,  and  the 
cases  cited  in  this  last  case  by  Sutherland,  J. 

On  the  whole,  we  think  there  must  be  a  new  trial.  And  if  the 
rights  of  the  parties  be  not  changed,  the  question  must  be  re- 
ferred to  the  jury  to  make  a  just  apportionment  of  rent  upon 
that  part  of  the  demised  premises  which  lie  without  the  sheriff's 
deed:  Gilb.  on  Bents,  189,  Dubl.  ed.  1792;  and  see  the  case  of 
Hodgskms  v.  Robson,  1  Yent.  276,  which  relates  both  to  the  prin- 
ciple and  practice  of  apportionment.  See  also  OUlespie  v.  Thomas^ 
15  Wend.  464,  469,  and  the  books  cited  by  Mr.  Justice  Nelson 
«t  the  latter  page. 

New  trial  granted;  costs  to  abide  the  event. 


SmsRiFF's  Deed  Relates  to  Day  of  Sale,  when:  See  Jaeh$on  v.  Dick- 
imon,  S  Am.  Deo.  236;  Jaeksan  v.  Ramaay,  15  Id.  242,  and  note.  The  doctrine 
-of  NeUis  V.  LcUhrop  on  this  point  is  approved  and  applied  in  case  of  a  deed 
executed  by  a  master  under  a  decree  of  forecloenre  in  Fuller  y.  Van  Oeemn^  4 
Hill,  174. 

Beiit  is  Incident  of  the  Reversion:  See  Johnson  v.  Smiihj  24  Am.  Jec 
:3d9. 

Appobtionment  of  Rent:  See  CuMert  v.  Kukn,  31  Am.  Dec.  613,  and 
oote.  As  to  when  rent  is  apportionable,  the  principal  case  is  rerogmxed  at 
«athority  in  Van  Rensaelaer  v.  Jones,  2  Barb.  662;  Van  Bensselaer  v.  Chad- 
ufick,  24  Id.  339;  Van  Bensselaer  v.  Oallup,  5  Denio,  468. 

Tenant's  Right  to  Set  up  Title  Acquired  under  Execution  Sale 
against  LA2n>L0RD. — ^To  this  point  the  principal  case  is  cit  d  in  Ten  Byck  v. 
<Jr€Ag,  62  N.  Y.  423;  Hetoel  v.  Barber,  69  Id.  16.  So  in  har^  v.  KdUy,  5 
Denio,  433,  in  discussing  the  question  as  to  whether  the  tenant  can  set  up 
title  acquired  from  a  stranger.  It  is  cited  also  in  MofoU  v.  Strong,  9  Botw. 
^,  respecting  the  right  of  a  tenant  to  resist  payment  o!  rent  by  showing  aa 
^eviction  by  title  paramount. 
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COURT  OF  ERRORS 


NEW  YORK. 


AiiLEN  V.  Mebohants'  Bane  of  New  Yobk. 

[23  WbrdbLL,  216.] 

JlANX  Takiko  Bill  Patablb  in  Another  State  fob  Collection  is  liable  for 
the  neglect  of  its  oorrespondent  in  the  latter  state,  to  whom  it  sends  it» 
in  failing  to  give  due  notice  of  non-acceptance  to  an  indorser,  whereby 
such  indorser  is  discharged. 

i«iABiLiTT  OF  Bank  Taking  Bill  fob  Collection  mat  be  Vabied  by  express 
agreement,  or  by  an  implied  agreement,  arising  from  the  common  under- 
standing of  merchants  and  the  custom  of  trade,  so  that  such  bank  shall 
not  be  held  liable  for  negligence  of  competent  and  responsible  agents  in 
another  state  whom  it  employs  to  make  the  collection. 

Opinions  of  Mebchants  as  to  the  Liabiutt  of  Banks  taking  Notes 
FOB  Collection,  however  general,  can  not  vary  the  l^gal  liability  of  such 
banks,  but  are  admissible  to  show  the  common  understanding  as  to  tha 
meaning  of  such  contracts,  and  to  prove  a  usage. 

Law  OF  THE  State  in  which  a  Bill  is  Dbawn  and  Indobsed  governs  as 
to  protest  and  notice  to  charge  the  indorser. 

NoncE  OF  Non-acceptance  of  a  Bill  must  be  Given,  under  the  general 
commercial  law,  to  charge  an  indorser,  although  presentment  for  accept- 
ance was  unnecessary. 

Bank  is  Liable  fob  Neglect  of  a  Notabt  employed  by  it  to  protest  a 
bill  taken  for  collection  with  respect  to  giving  notice  of  non-acceptance, 
that  not  being  a  strictly  official  act,  though  it  may  be  otherwise  as  to 
acts  purely  officiaL 

Ebbob  from  the  supreme  oourt  in  an  action  of  assumpsit, 
4m>ught  originallj  in  the  superior  court  of  New  York  city,  to 
recover  the  amotmt  of  a  bill  of  exchange  drawn  in  New  York  on 
a  mercantile  house  in  Philadelphia,  payable  five  days  after  date  to 
the  drawer's  order,  and  subsequently  indorsed  to  the  plaintiffs. 

Am.  Dao.  Voi.  ZZXIV— 10 
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who  deposited  the  same  with  the  defendants  for  collection. 
The  ground  upon  which  a  recovery  was  sought  was,  that  the 
amount  of  the  bill  was  lost  to  the  plaintiffs  through  neglect  to 
give  the  indorsers  notice  of  non-acceptance.  The  defendants 
sent  the  bill  to  a  Philadelphia  bank,  who,  on  the  second  day 
after  the  day  of  its  date,  ddiyered  it  to  their  notary.  It  waa 
presented  on  the  same  day  for  acceptance,  acceptance  refused 
and  noted,  but  no  notice  thereof  given  to  the  indorsers.  It  was 
afterwards  duly  presented  for  payment,  payment  refused,  and 
notices  thereof  sent  to  the  defendants  for  the  plaintiffs  and  for 
the  drawer.  The  plaintiffs,  on  the  next  day  after  receiving 
the  notice,  gave  notice  to  their  indorser.  In  a  subsequent 
action  brought  by  them  against  him  (of  which  the  defendants 
were  duly  notified  and  their  aid  requested),  there  was  a  failure 
to  recover,  on  the  ground  of  the  want  of  notice  of  non-accept* 
ance.  It  further  appeared  that  the  indorser,  after  waiting  a  rea- 
sonable time  for  notice  of  non-acceptance,  supposing  that  the 
bill  had  been  accepted,  surrendered  certain  securities  for  its  pay- 
ment, which  had  been  deposited  with  them  by  the  drawer,  and 
that  on  the  sixth  day  after  the  date  of  the  bill  the  drawer  be- 
came insolvent.  The  plaintiffs,  to  prove  a  usage  in  New  York 
that  banks  were  held  liable  for  the  diligence  of  those  to  whom 
they  sent  bills  outside  the  city  for  collection,  introduced  a  num- 
ber of  brokers  and  merchants,  who  testified  that  such  was  their 
understanding  and  opinion.  A  number  of  bank  officers  intro- 
duced by  the  defendants  testified  that  the  banks  did  not  so  un- 
derstand it;  but  that  the  collection  of  paper  outside  the  city  was 
a  mere  matter  of  favor,  and  that  the  banks  undertook  only  to 
transmit  such  paper  to  proper  agents.  The  defendants  also 
proved  that  the  Philadelphia  bank  and  their  notary  were  distin- 
guished for  punctuality  and  diligence  in  such  matters;  and  that 
by  the  law  merchant  of  Pennsylvania,  presentment  for  accept- 
ance and  notice  of  non-acceptance  of  such  bills  were  unneces- 
sary. The  jury  were  charged  by  Oakley,  J.,  that  in  the  absence 
of  any  usage  or  agreement  the  defendants  were  bound  only  to 
transmit  the  bill  in  proper  time  to  a  proper  agent,  and  were  not 
liable  for  such  agent's  negligence.  The  judge  left  it  to  the  juiy 
to  determine  whether  there  was  any  such  usage  as  the  plaintiffs 
claimed,  instructing  them  that  to  establish  such  usage  it  must 
appear  that  the  practice  of  the  banks  had  generally  conformed 
to  it  so  long  as  to  make  it  generally  known;  that  he  did  not  think 
any  such  practice  had  been  shown,  but  that  they  must  deter- 
mine.    He  further  instructed  them  that  if  they  should  find  there 
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-was  no  sach  usage,  ihey  should  inquire  whether  there  was  any 
mutual  understanding  to  the  same  effect  between  the  plaintifl^ 
and  the  defendants,  or  between  the  defendants  and  their  cus- 
tomers generally;  that  if  they  should  find  no  such  usage  or  mu- 
tual understanding,  the  defendants  were  not  liable,  notwith- 
standing any  notorious  understanding  among  business  men  to 
the  contrary.  Verdict  for  the  plaintiffs,  and  judgment  thereon, 
which  was  removed  into  the  supreme  court  on  exceptions  to  the 
charge,  and  there  affirmed:  16  Wend.  486.  The  plaintifffi 
brought  error. 

ff,  E.  Daviea  and  S.  A.  Ibot,  for  the  plaintiffs  in  error. 

H.  P.  Edwards  and  O.  Wood,  for  the  defendants  in  error. 

Walwobth,  Chancellor,  after  some  preliminary  remarks,  said 
that  it  was  the  settled  law  of  New  York,  as  well  as  of  England, 
Scotland,  and  France,  that  a  bill  payable  on  a  day  certain  need 
not  be  presented  before  due,  though  it  was.  the  duiy  of  an  agent 
holding  it  for  negotiation  to  obtain  acceptance  of  it  without  de- 
lay for  the  benefit  of  his  princii)al;  but  that  if  such  a  bill  was 
actually  presented  for  acceptance  and  dishonored,  notice  thereof 
must  be  immediately  given  to  the  drawer  and  indorsers:  17 
Wend.  368;  1  T.  R.  712;  2  Pet.  170;  Morr.  Diet,  of  Dec.  1494, 
1668;  2  Pardes,  Droit  Com.  417,  No.  368;  3  Kent's  Com.  82; 
Chit,  on  Bills,  38,  46;  Muir  on  Bills,  22;  Bayley  on  Bills,  102. 
He  then  referred  to  the  law  merchant  of  Pennsylvania  on  thia 
point  as  proved  by  the  testimony. 

On  the  question  of  usage  he  said  that  the  instructions  of  the 
court  below  were  unquestionably  right,  the  inquiry  in  such  cases 
being  one  of  fact,  and  not  as  to  the  opinions  of  traders  and  mer- 
diants,  as  to  the  legal  obligations  of  banks.  The  case  of  (7ar- 
vick  V.  Vickery,  2  Doug.  663,  n.,  he  remarked,  was  unlike  the 
present  one,  because  there  the  offer  was  not  merely  to  prove  an 
understanding  as  to  the  necessily  of  all  the  payees  indorsing  a 
note,  but  to  prove  the  universal  usage,  understanding,  and  prac- 
tice of  bankers  and  merchants  on  that  point.  His  honor  con- 
ceded that  the  testimony  of  persons  engaged  in  a  particular 
business  was  frequently  admitted  to  prove  the  sense  in  which 
certain  words  or  terms  were  used  in  that  business:  Powell  v. 
Horton,  2  Hodge,  16;  but  this,  he  insisted.  Was  not  that  kind  of 
a  case.  To  prove  such  a  usage  as  that  contended  for  in  this 
case,  he  said,  there  must  be  shown  not  merely  an  isolated  case 
of  an  allowance  of  such  a  claim  by  a  particular  bank,  but  a  gen- 
eral usage  or  practice  of  the  banks  to  make  compensation  fot 
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losses  incurred  through  the  negligence  or  de&ult  of  their  cor* 
respondents  or  agents  in  other  places. 

The  learned  chancellor,  while  admitting  it  to  be  a  general  rule 
of  law  that  banks  and  other  corporations,  as  well  as  individuals, 
were  liable  for  the  acts  and  omissions  of  their  agents,  claimed 
that  where,  as  in  this  case,  the  nature  of  the  business  intrusted 
to  the  bank  or  corporation,  forbade  the  employment  of  its  ordi- 
nary officers  and  agents,  and  made  it  necessary  to  employ  sub- 
:agents  in  another  place,  the  person  intrusting  the  business  to 
the  bank  or  corporation  must  be  intended  to  have  authorized 
the  employment  of  such  subagents  and  to  take  the  risk  of  their 
neglect.  He  admitted  that  if  it  had  been  the  custom  for  banks 
to  charge  commissions  beyond  the  difference  in  exchange  and 
the  actual  expenses  for  collections  in  distant  places,  the  case 
might  be  in  the  nature  of  a  del  credere  commission,  rendering  the 
bank  liable  for  the  neglect  of  its  correspondents;  but  he  insisted 
that  the  incidental  benefits  of  exchange  and  the  chance  of  hav- 
ing the  money  on  deposit  for  a  short  time,  though  furnishing  a 
sufficient  consideration  for  the  undertaking  by  the  bank  to  be 
liable  for  the  acts  of  its  own  officers  and  immediate  agents,  as 
held  in  Bank  of  Utica  v.  McKinster,  11  Wend.  473,  was  not 
enough  to  support  an  agreement  to  warrant  the  plaintiffs  against 
the  negligence  or  mistakes  of  the  Philadelphia  bank  or  its  agents. 

His  honor  further  admitted  that  it  was  probably  the  dufy  of 
the  defendants  to  give  their  Philadelphia  correspondents  such 
instructions  as  to  notices,  etc.,  as  would  enable  them  to  comply 
with  the  New  York  law,  it  being  the  duty  of  the  Philadelphia 
agents  to  take  such  steps  as  to  presentment  for  acceptance  and  pay- 
ment, and  protest,  and  notice  of  non-acceptance,  and  non-pay- 
ment, as  would  hold  the  indorsers :  Poth.  Traite  Cont.  du  Change, 
c.  4,  No.  82;  Alien  v.  Suydam,  20  Wend.  321  [32  Am.  Dec.  555]; 
since  this  bill  must  be  regarded  as  a  foreign  bill,  because  payable 
in  another  state,  in  accordance  with  the  doctrine  of  Bvjckner  v. 
MrHey,  2  Pet.  586;  Duncan  v.  Course,  1  Mill,  100;  Lonsdale  v. 
Brown,  4  Wash.  0.  0.  148,  upon  the  same  principle  that  a  bill 
-drawn  in  England,  payable  in  Scotland,  Ireland,  or  the  colo- 
Jiies,  is  a  foreign  bill:  Salomans  v.  Stavely,  3  Doug.  298;  Mahoney 
V.  Ashlin,  2  Bam.  &  Adol.  478;  Reynolds  n.  Syme,  Morr.  Diet,  of 
Dec.  1598;  Muir  on  Bills,  52;  3  Kenf  s  Com.  82.  An  agent, 
'however,  his  honor  said,  contracts  only  ''for  reasonable  skill 
and  ordinary  diligence  in  the  discharge  of  his  duties,  that  is, 
the  usual  skill  belonging  to  other  persons  ^igaged  in  the  like 
business,  and  the  degree  of  diligence  which  prudent  men  exer- 
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dse  in  relation  to  their  own  business.  *  *  *  But,  as  a. 
general  rule,  an  agent  who  conducts  the  business  with  which  he 
is  intrusted  by  his  princii>al,  according  to  the  ordinary  custom, 
and  usages  of  all  other  persons  engaged  in  the  like  employment, 
or  business,  is  not  answerable  to  his  principal"  for  a  1osb» 
though  it  might  have  been  prevented  by  greater  diligence  and 
by  an  unusual  departure  from  ordinary  practice  in  such  matters. 
13iere  being  some  evidence  in  this  case,  therefore,  that  the- 
omission  to  send  instructions  was  in  accordance  with  the  cus» 
tomary  practice  of  the  New  York  banks,  it  was  proper,  the  chan* 
ceUor  thought,  to  leave  it  to  the  jury  to  determine  whether 
there  was  any  departure  from  the  usual  course,  or  any  negli- 
gence in  not  sending  instructions.  Upon  the  whole  case,  his 
honor's  opinion  was  in  favor  of  affirming  the  judgment  of  the 
supreme  court. 

yEBFLAKOK,  Senator.  Payment  of  a  bill  of  exchange  was  lost 
to  the  holders  in  consequence  of  the  omission  of  giving  notice  of 
refusal  to  accept.  Assimdng  for  the  present  that  such  omission 
was  a  culpable  and  unjustifiable  neglect,  let  us  first  proceed  U> 
the  consideration  of  the  chief  and  more  important  question  in. 
this  cause.  A  bill  of  exchange  drawn  in  New  York  upon  a  per- 
son resident  in  Philadelphia  is  deposited  for  collection  in  a  New^ 
York  bank,  is  received  for  that  purpose,  and  duly  transmitted  to< 
their  correspondent  and  agent,  a  Philadelphia  bank,  the  notary 
of  which  is  guilty  of  a  neglect,  whereby  on  refusal  to  accept  at 
Philadelphia,  payment  from  the  New  York  drawer  or  indorser  is 
lost.  Is  the  New  York  bank  first  receiving  this  paper  for  collec- 
tion, responsible  for  the  loss  or  damages  arising  from  the  de- 
fault of  its  Philadelphia  agent  ? 

Yiewing  this  as  a  question  of  very  great  importance,  both  in- 
itself  as  relates  to  the  responsibilities  of  our  moneyed  institu- 
tions, and  the  usage  of  commercial  collections,  and  also  as  ma* 
fcerially  afiecting  the  general  law  of  agency  and  contracts,  I  have^ 
given  the  subject  much  consideration.  The  conclusions  to  which 
I  have  come  are  in  opposition  to  the  opinion  of  the  suprema 
court,  as  well  as  to  the  charge  of  the  eminent  judge  before  whon^ 
the  cause  was  tried  in  the  court  below.  I  have  consequently 
hesitated  in  forming  my  judgment,  and  have  repeatedly  reviewed 
the  question  before  giving  iliis  opinion..  But  I  can  not  now  en- 
tertain any  doubt  on  this  subject. 

It  is  well  settled  in  this  state  that  there  is  an  implied  under- 
taking by  a  bank  or  banker  receiving  negotiable  paper  dex)osited 
for  collection,  to  take  the  necessary  measures  to  charge  the 
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drawer,  maker,  or  other  proper  parties,  upon  ilie  default  or  re- 
fusal to  pay  or  accept:  Smedes  v.  Bank  of  XMca^  20  Johns.  372; 
and  S.  C,  in  this  court,  3  Oow.  663;  McKimter  v.  Batik  of  VHoa, 
9  Wend.  46;  S.  C,  11  Id.  473.  The  ground  of  this  rule  is,  that 
the  acceptance  of  negotiable  paper  thus  deposited  for  collection, 
forms  an  implied  undertaking  to  make  the  demands  and  give  ih» 
notices  required  by  law  or  mercantile  usage  for  the  perfect  pro- 
tection of  the  holder's  rights  against  all  previous  parties;  for 
which  undertaking  the  use  of  ihe  funds  thus  temporarily  ob- 
tained, or  of  the  average  balances  thereof,  for  the  purposes  of 
discount  or  exchange,  forms  a  valuable  consideration.  Had  we 
no  express  authoriiy  on  this  head,  I  should  consider  the  accept- 
ance by  a  bank  of  paper  for  collection  from  a  customer,  in  the 
usual  course  of  his  business,  as  sufficient  evidence  of  a  valuable 
consideration.  The  whole  ordinary  business  of  a  bank  with  its 
dealers  is  one  of  mutual  profit  or  accommodation,  and  i^ust  be 
taken  together  (unless  some  part  is  separated  by  express  under- 
standing), and  it  is  not  for  a  bank  to  allege,  or  for  a  court 
to  consider  (as  the  chief  justice  seems  to  do)  that  a  collection  in 
a  particular  place  must  be  regarded  as  a  gratuitous  favor.  If 
accepted  at  all,  the  general  profits  and  advantages  of  the  busi* 
ness  of  which  this  may  perhaps  be  an  unproductive  part,  form  a 
good  consideration  for  the  undertaking.  This,  however,  is  not 
sn  open  question  after  the  decision  of  this  court  in  the  two  cases 
against  the  bank  of  Utica. 

Wliat  then  is  the  ordinary  undertaking,  contract,  or  agree- 
ment of  a  bank  with  one  of  its  dealers,  in  the  case  of  an  ordinary 
deposit  of  a  domestic  note  or  bill,  payable  inthe  same  town  re- 
ceived for  collection?  It  is  a  contract  made  with  a  corporate 
body  having  only  a  legal  existence,  and  governed  by  directors, 
who  can  act  only  by  officers  and  agents;  or  if  it  be  with  a  private 
banker,  he  too  is  known  to  carry  on  his  business  by  clerks  and 
agents.  The  contract  itself  is  to  perform  certain  duties  neces- 
sary for  the  collection  of  the  paper  and  the  security  of  the  holder. 
But  neither  legal  construction  nor  the  common  understanding 
of  men  of  business  can  regard  this  contract  (unless  there  be 
eome  express  understanding  to  that  effect)  as  an  appointment  of 
the  bank  as  an  attorney  or  personal  representative  of  the  owner 
of  the  paper,  authorized  to  select  other  agents  for  the  purpose  of 
collecting  the  note  and  nothing  more.  There  is  a  wide  difference 
made  as  well  by  positive  law  as  by  the  reason  of  the  thing  itself, 
between  a  contract  or  undertaking  to  do  a  thing,  and  the  delega- 
tion of  an  agent  or  attorney  to  procure  the  doing  the  same  thing — 
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between  a  contract  for  building  a  house  (for  example)  and  the 
Appointment  of  an  overseer  or  superintendent,  authorized  and 
undertaking  to  act  for  the  principal,  in  having  a  house  built. 
The  contractor  is  bound  to  answer  for  anj  negligence  or  default 
in  the  performance  of  his  contract,  although  such  negligence  or 
•default  be  not  his  own,  but  that  of  some  sub-contractor,  or  vm- 
•der  workman.  Not  so  the  mere  representative  agent,  who  dis- 
ishaiges  his  whole  duty  if  he  acts  with  good  iaiih.  and  ordinaiy 
•diligence  in  the  selection  of  his  materials,  the  forming  his  con- 
tracts, and  the  choice  of  his  workmen. 

Now  in  the  case  of  the  deposit  for  collection  of  a  domestic 
note  or  bill  payable  in  the  same  town,  no  one  can  imagine  that 
this  instead  of  being  a  contract  with  the-bank  to  use  the  proper 
means  for  collecting  the  paper,  is  a  mere  delegation  of  power  to 
act  as  an  attorney  for  that  purpose.  If  this  were  so,  and  it 
should  happen  that  by  the  fraud,  the  carelessness,  or  the  igno- 
rance of  a  clerk  or  teller,  the  only  responsible  parties  were  dis- 
charged, or  the  note  itself  lost  or  destroyed,  it  would  be  a 
sufficient  defense  for  the  bank  if  it  could  show  that  the  directors 
had  employed  ordinary  care  and  caution  in  selecting  their 
officers;  or  any  similar  defense  which  would  be  good  in  the 
mouth  of  an  attorney  in  fact,  or  a  steward  acting  in  good  faith 
for  his  principal,  who  had  been  defrauded  in  any  transaction. 
If  such  were  the  understanding  of  this  business,  and  the  mer- 
chant had  to  look  to  the  responsibility  of  the  teller  or  clerk 
through  whose  hands  his  paper  may  pass,  and  not  to  that  of 
the  bank  which  employs  them,  few  deposits  for  collection  would 
be  made,  and  it  would  soon  be  found  expedient  to  deal  only 
with  banks  or  bankers  who  would  guarantee  their  officers.  But 
the  natural  and  general  imderstanding  of  men  of  business  is 
fiurely  not  this;  it  is  that  of  an  implied  agreement  with  the  bank 
itself,  of  whose  officers  and  agents  they  have  no  knowledge,  and 
with  whom  they  have  no  privity  of  contract. 

The  decisions  of  our  own  courts,  above  cited,  call  this  trans- 
action a  contract  and  treat  it  as  such.  Then  the  law  is  clear, 
that  by  the  employment  of  under  agents  or  servants,  for  his 
own  convenience  or  to  perform  part  of  what  he  has  contracted 
to  do,  the  employer  becomes  civilly  responsible  to  those  with 
whom  he  contracts  or  deals  in  his  business.  The  general  prin- 
ciple of  Lord  Holt  has  always  been  ^ted  with  approbation, 
though  the  correctness  of  its  application  to  a  political  office  was 
denied,  that  *'  where  a  trust  is  put  in  one  person,  and  he  whose 
interest  is  intrusted  is  damnified  by  the  neglect  of  such  as  that 
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person  employs  in  the  discharge  of  that  trust,  he  shall  answer 
to  the  person  damnified:"  12  Mod.  490.  The  same  doctrine 
is  thus  summed  up  by  Judge  Story,  from  a  long  succession  of 
authorities:  ''  It  is  a  general  doctrine  of  law,  that  the  principal 
is  held  liable  to  third  persons  in  a  civil  suit  for  the  frauds,  de- 
ceits, misrepresentations,  torts,  negligences,  and  other  mal- 
feasances or  misfeasances  and  omissions  of  dufy  of  his  agent  in 
the  course  of  his  employment,  although  the  principal  did  not 
authorize  or  justify,  or  indeed  know  of  such  misconduct,  or 
even  if  he  forbade  them  or  disapproved  of  them:"  Story  on 
Agency,  c.  17,  sec.  452,  and  authorities  cited  in  note  8.  '*  The 
maxim  is,"  says  Lord  Kenyon,  *' Bespondeat  superior — the 
principals  are  responsible  for  the  acts  of  the  servants  in  those 
things  that  respect  their  duty  under  them,  though  not  answer- 
able for  things  that  do  not  respect  their  duty:"  8  T.  B.  581. 
This  rule  sums  up  the  doctrine  with  great  force,  clearness,  and 
precision.  Thus  the  carrier  is  liable  for  the  negligence  of  his 
agent,  by  which  goods  committed  to  his  care  are  damaged.  So 
the  ship-owner  is  liable  to  the  shipper  for  damages  caused  by 
reason  of  the  neglect  or  misconduct  of  the  master  or  mate. 
''This  liabilily,"  says  Judge  Story,  ''extends  not  only  to  the 
injuries  and  wrongs  of  the  agent  immediately  employed  in  a  par- 
ticular business  (as  in  this  case  to  the  Merchants'  bank  itself), 
but  also  to  the  injuries  and  wrongs  done  by  others  who  are  em- 
ployed by  that  agent  under  him,  or  with  whom  he  contracts  for 
the  performance  of  the  business;  for  the  liabilily  reaches  through 
all  the  stages  of  the  service:"  Story  on  Agency,  sec.  454,  and 
cases  there  cited  in  note.  It  is  this  distinction,  on  which  I 
have  already  insisted  as  founded  in  the  reason  of  contracts,  be- 
tween the  undertaking  to  perform  anything,  and  the  mere  re- 
ceiving a  delegation  of  authorify  to  act  for  another,  which  rec- 
onciles many  decisions  evidently  equally  just  in  themselves, 
but  apx)arenily  clashing  in  words  and  conflicting  in  authority. 
I  include  among  these,  in  addition  to  the  class  of  cases  already 
cited  or  referred  to,  those  in  which  persons  dealing  or  contract- 
ing with  an  agent  or  contractor,  and  trusting  to  his  credit,  have 
endeavored  to  charge  his  principal,  with  whom,  however,  they 
themselves  had  no  privity;  see,  for  instance,  the  two  cases  in  6 
Taunt.  147, 148.  If  it  be  not  a  mere  representative  agency,  but 
a  contract  or  undertakii^  to  do  the  business,  the  original  prin- 
cipal is  answerable;  and  for  the  same  reason  he  is  to  look  to  the 
immediate  contractor  with  himself,  and  not  to  the  inferior  and 
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distant  tmder  contractors  or  agents,  for  defaults  injnriotts  to  his 
own  interest. 

Such  tiien  being  the  general  law,  the  bank  in  undertaking  ta 
collect  negotiable  paper  is  answerable  for  the  neglect  of  its  ordi- 
nary agents.  Is  there  anything  in  the  mere  fact  of  the  paper 
being  payable  in  another  city,  and  therefore  requiring  the  aid  of 
other  agents,  sufficient  to  take  that  case  out  of  the  general  rule  ? 
I  mean  irrespectively  of  any  agreement  or  implied  understanding 
as  to  the  matter.  The  chief  justice,  in  delivering  the  opinion 
of  the  supreme  court,  holds  that  there  is,  and  says:  '*  A  note  or 
bill  left  at  a  bank  and  received  for  the  purpose  of  being  sent  to- 
some  distant  place  for  collection,  would  seem  to  imply,  upon  a 
reasonable  construction,  no  other  agreement  than  that  it  should 
be  forwarded  with  due  diligence  to  some  competent  agent,  to  da 
what  should  be  necessary  in  the  premises.  The  language  and 
acts  of  the  parties  fairly  import  so  much,  but  nothing  beyond 
it.  The  person  leaving  the  note  is  aware  that  the  bank  can  not 
personally  attend  to  the  collection,  and  that  it  must  therefore  b& 
sent  to  some  distant  or  foreign  agent."  This  seems  to  me  to  as- 
sume the  very  question  in  dispute.  In  a  deposit  of  a  note  for 
collection,  payable  in  the  same  place,  the  holder  is  equally  aware 
that  the  bank  can  not  personally  attend  to  the  collection,  and 
its  management  must  be  left  to  some  one  or  more  competent 
agents.  But  he  makes  an  implied  contract  with  the  bank  that 
the  proper  and  expedient  means  shall  be  used  to  collect  his  note. 
So  he  does  as  to  a  foreign  debt;  and  in  each  case  he  alike  pre- 
sumes that  proper  agents  will  be  employed.  In  neither  case 
has  he  any  knowledge  of  the  agents  or  privity  with  them.  I 
can  perceive  no  reason  for  liability  or  exemption  from  liability 
in  either  case  which  does  not  equally  apply  to  the  other.  The 
bank,  if  its  officers  think  fit,  and  the  dealer  will  consent,  may 
vary  that  liability  in  either  case.  It  may  receive  the  paper  only 
for  transmission  to  its  correspondents.  That  would  form  a  new 
and  different  contract,  and  would  limit  the  responsibility  to  good 
faith  and  due  discretion  in  the  choice  of  an  agent.  But  if  this 
be  not  done,  or  unless  there  be  some  implied  understanding  on 
the  subject,  I  see  no  difference  between  the  responsibiliiy  as- 
sumed in  the  undertaking  to  collect  foreign  bills,  and  that  for 
collecting  domestic  paper,  payable  at  home.  It  is  assumed  in 
the  same  manner,  in  the  same  words,  and  on  the  same  consid- 
eration. 

If  the  reasoning  of  the  supreme  court  be  correct,  I  can  not 
perceive  how,  either  in  the  case  of  domestic  collection,  or  in  any 
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other  case,  the  principal  is  to  be  made  liable  for  the  de&ult  of 
his  own  agent,  if,  from  the  nature  of  the  business,  it  was  evident 
that  some  under  agent  must  be  employed,  and  that  the  principal 
•could  not  do  the  business  without  aid.  On  this  principle,  the 
fihip-owner  would  not  be  answerable  for  the  negligence  of  the 
■captain,  whom  all  the  world  knows  he  must  employ.  The  master 
mechanic  who  must  (as  those  who  contract  with  him  are  well 
ftware)  employ  sub-contractors,  journeymen,  and  laborers, 
would  no  longer  be  liable  for  their  negligence  in  the  work  he 
<;ontracts  to  have  executed.  The  same  reasoning  which  would 
here  make  the  New  York  bank  merely  an  agent  "  to  select  other 
agents  abroad  for  the  party  to  become  his  agents  in  the  collec- 
tion," would  equally  make  the  ship-owner  and  the  contracting 
builder  mere  agents  to  select  masters,  mates,  journeymen,  and 
laborers,  for  those  with  whom  they  deal.  If  it  be  *'  unreasona- 
ble" to  suppose,  as  tiie  chief  justice  holds,  that  the  bank  as- 
sumed "  to  become  responsible  for  the  fidelity  of  agents  abroad," 
who  **  all  parties  knew  must  intervene  before  collection,"  and 
when  the  plaintiffs  ''  knew  that  others  must  be  trusted,"  it  must 
be  quite  as  unreasonable  in  the  case  of  domestic  collections,  and 
of  all  other  transactions,  where  the  parties  know  that  "  agents 
must  intervene  and  others  be  trusted."  But  in  all  these  cases, 
the  parties  are  not  governed  by  the  mere  rule  of  personal  repre- 
sentative agency,  but  are  subject  to  the  responsibilities  imposed 
by  the  law  of  commercial  contracts,  of  bailment  or  of  shipping. 
In  all  these  cases,  we  are  not  to  look  to  the  necessity  of  the- em- 
ployment of  the  distant  or  under  agents.  We  are  to  look  to  the 
contract  itself.  Legem  enim  contractus  dot.  We  are  to  look 
whether  the  contract  be  only  for  the  immediate  services  of  the 
agent,  and  his  acting  faithfully  as  the  representative  of  his 
principal,  doing  for  him,  in  the  business  confided  to  his  care, 
what  the  principal  is  not  able  or  willing  to  do  for  himself,  or 
whether  the  contract  looks  mainly  to  the  thing  itself  to  be  done, 
and  the  undertaking  be  for  the  due  use  of  all  the  proper  means 
for  its  performance.  In  the  one  case,  the  responsibility  ceases 
with  the  limits  of  the  personal  services  undertaken;  in  the  other, 
it  extends  to  cover  all  the  necessary  and  proper  means  for  the 
accomplishment  of  the  object,  by  whomsoever  used  or  employed. 
Again:  it  is  not  true,  in  the  usual  and  well-known  course  of 
trade,  that  there  is  no  other  agreement  implied  than  that  depos- 
ited paper  payable  abroad  shall  be  forwarded  with  due  dili- 
gence, or  as  Judge  Oakley  charged,  that  ''  the  banks  are  only 
boimd  to  transmit  such  paper  in  due  form  and  in  due  time.'* 
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By  the  known  ordinaiy  usage  of  bosiness,  unless  when  altered 
\}j  some  special  agreement  or  usage,  the  banks  undertake  some- 
thing more  than  tiiis.  This  the  holders  of  paper  could  do  for 
themselves.  But  the  banks  also  undertake  to  receive  and  pay 
the  funds  here,  when  collected  elsewhere.  The  foreign  bank 
does  not  know  the  owner  of  the  bill  so  as  to  open  an  account 
with  him,  and  to  authorize  him  to  draw  upon  his  funds  when 
-collected.  They  know  only  the  bank  from  which  the  paper  was 
received,  and  that  bank  has  at  least  undertaken  to  manage  the 
business  of  exchange  between  the  places;  on  what  ground  then 
is  the  bank  receiving  for  collection,  to  be  answerable  only  for 
the  first  and  last  stages  of  the  transaction,  and  to  be  discharged 
from  any  liability  as  to  all  intermediate  steps  ?  Such  are  my 
views  of  the  general  principles  involved  in  the  case.  Let  us  now 
look  to  the  authorities  heaxing  or  supposed  to  bear  upon  it. 

The  chief  justice  relies  much  upon  the  decision  of  the  supreme 
court  of  the  United  States,  in  The  Bank  of  Washington  v.  2Wp- 
ieti  and  Neale,  1  Pet.  25,  and  on  the  reasoning  of  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court.  He  said,  in 
that  case,  ''that  the  bill  was  not  delivered  to  the  Mechanics' 
bank  at  Alexandria  for  collection,  but  for  transmission;  that  the 
bank  in  Washington  became  the  agent  of  the  holder;  that  the 
bank  in  Alexandria  performed  its  duty  by  transmitting  the  bill, 
and  the  whole  responsibilily  of  the  collection  devolved  on  the 
bank  which  received  it  for  that  purpose. "  Unquestionably  it  was 
BO  in  that  case;  for  that  was  the  express  contract  between  the  par- 
ties. The  case  does  not  state  that  the  bill,  payable  at  Washington, 
was  deposited  for  collection  in  the  Alexandria  bank,  but  it  ex- 
pressly states  that  "  the  holder  of  the  bill  placed  it  in  the  hands 
of  the  cashier  of  the  Alexandria  bank,  for  the  purpose  of  being 
transmitted  to  the  bank  at  Washington  for  collection."  It  no- 
where appears,  or  is  alleged,  that  the  bank  at  Alexandria  had 
made  any  undertaking,  express  or  implied,  to  collect  the  paper. 
This  might  be  from  the  known  course  of  business  in  the  dis- 
trict of  Columbia,  or  it  might  be  from  the  express  agreement  as 
to  this  paper,  or  from  the  manner  in  which  the  bank  received 
the  paper:  that  does  not  appear,  but  the  fact,  nevertheless,  is 
iidmitted.  The  Washington  bank  received  instructions  from  the 
holder  and  replied  to  him.  Of  course,  there  is  nothing  in  the 
views  I  have  taken  of  the  general  question  which  is  contradicted 
by  the  conclusion  of  Chief  Justice  Marshall,  ''  that  the  bank  of 
Washington,  by  receiving  the  bill  for  collection,  and  by  its  let- 
ter, became  the  plaintifiTs  agent,  and  assumed  the  responsibili- 
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ties  of  that  character."  Under  these  drcmnstances,  I  consider 
the  authority  of  the  supreme  court  of  the  United  States,  in  this 
decision,  as  indirectly,  at  least,  in  opposition  to  the  doctrine  of 
the  supreme  court  of  this  state,  and  certainly  as  giving  it  no 
support. 

On  the  other  hand,  a  recent  and  equally  high  authorify  goea 
directly  to  support  the  doctrine  I  haye  sustained.  It  is  the  case 
of  Van  Wart  v.  WooUey,  3  Bam.  &  Cress.  419,  upon  the  authority 
of  which,  another  great  question  of  the  law  of  negotiable  paper 
was  decided  in  this  court,  during  the  last  year,  in  the  case  of  8. 
and  M,  Allen  v.  Suydam  and  Boyd  [32  Am.  Dec.  566] .  In  Van  Wart 
v.  WooUey^  the  defendants  at  Birmingham  received  a  bill  upon. 
London  to  get  accepted.  This  they  forwarded  to  their  London 
banker,  who  did  not  protest  the  bill  for  non-acceptance,  nor  give 
notice  to  any  of  the  parties  to  the  paper  of  the  refusal  to  accept. 
Lord  Tenterden,  in  delivering  the  judgment  of  the  court,  said: 
''  Upon  this  state  of  facts,  it  is  evident  that  the  defendants,  who 
can  not  be  distinguished  from,  but  are  answerable  for  their  Lon- 
don correspondents,  have  been  guilty  of  a  neglect  of  the  duty^ 
they  owed  the  plaintiff,  their  employer,  for  which  they  received 
a  pecuniary  reward.  The  plaintiff  is  therefore  entitled  to  main- 
tain his  action  against  them  to  the  extent  of  any  damage  he 
may  have  sustained  by  their  neglect."  The  case  embraced  some 
other  points,  but  the  decision  of  all  rested  upon  this  position. 
Upon  these  authorities,  and  for  these  reasons,  I  am  clear,  that 
by  the  deposit  of  the  bill  in  question  with  the  bank,  and  the 
receiving  it  for  collection,  the  bank,  upon  general  principles  of 
law  and  independently  of  any  custom  or  usage,  or  of  any  ex- 
press agreement,  is  liable  for  a  neglect  of  duty  occurring  in  that 
collection,  whether  from  the  de&ult  of  its  officers  here,  or  of 
their  correspondents  at  Philadelphia,  from  whom  (in  Lord  Ten- 
terden's  words),  "  they  can  not  be  distinguished,  and  for  whom 
they  are  answerable." 

Can  not  that  legal  liability  be  varied?  I  can  not  doubt  that 
it  may  be,  either  by  the  express  condition  on  which  paper  for 
collection  is  received,  or  by  the  implied  understanding  of  the 
X^arties  arising  from  the  common  understanding  of  merchants,, 
and  the  custom  of  trade.  It  was,  therefore,  proper  to  admit 
the  evidence  of  men  of  business  to  show  what  was  the  usage  or 
general  understanding  of  such  transactions.  I  agree  entirely 
with  Judge  Oakley  as  to  the  authority  and  object  of  such  evi- 
dence. The  opinion  of  merchants,  however  general,  is  no  au- 
thority to  show  the  legal  liability  of  any  party.     It  is  the 
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^zduBiYe  province  of  the  law  to  decide  that  point.  But  such 
•evidence  is  good  to  show  the  common  understanding  of  any  con- 
tracts, the  meaning  of  the  language  of  such  contracts  in  theix 
ordinary  commercial  sense,  to  prove  any  custom,  usage,  or  mode 
of  business  which  may  naturally  and  justly  be  presumed  to  enter 
into  and  form  part  of  any  transaction  or  agreement.  It  is  good 
for  the  -purpose  of  giving  probable  proof  of  the  degree  and  kind 
of  responsibilily  understood  to  be  assumed  by  the  party  sought 
io  be  charged;  but  it  is  not  good  to  show  what  the  legal  conse- 
quences of  the  assumption  of  any  such  responsibiliiy  may  be. 
It  is  good  for  the  interpretation  of  the  contract,  not  for  the  es- 
iablishment  or  the  exposition  of  the  law.  Now,  if  the  conclu- 
sions to  which  I  have  previously  come,  be  sound,  the  direction 
of  the  judge  at  the  trial  as  to  this  sort  of  evidence,  though  cor- 
rect in  his  view  of  the  weight  and  authority  to  which  it  was 
entitled,  -waa  wrong  as  to  the  point  to  which  he  directed  the  at- 
tention of  the  jury.  He  told  them  that  the  bank  was  not  liable 
on  general  principles,  and  was  not  responsible,  unless  they  were 
of  opinion,  from  the  evidence,  that  there  was  some  agreement, 
express  or  implied,  between  the  parties,  in  relation  to  the  trans- 
mission of  the  bill,  or  tmless  there  existed  some  custom  or  usage 
in  the  city  of  New  York,  changing  the  obligation  imposed  by 
the  deposit,  by  which  custom,  banks  receiving  bills  payable  out 
of  the  cily,  are  responsible  for  the  negligence  of  any  bank  or 
notaiy,  or  other  agent  to  whom  such  bills  might  be  sent.  Ac- 
oording  to  my  view  of  the  law,  the  reception  of  the  bill  for  col- 
lection, in  the  usual  manner,  imposed  the  liability  for  neglect  or 
omission  of  the  proper  means,  by  any  one  employed  for  that 
purpose  by  tiie  banks  or  by  its^agents;  but  it  was  open  for  the 
bank  to  diow,  and  it  was  for  the  jury  to  decide,  whether  there 
was  not  some  express  or  implied  agreement,  or  mutual  under- 
standing between  the  parties,  which  varied  that  obligation  and 
limited  the  bank's  responsibilily,  as  to  foreign  b>lls,  to  tiie  safe 
transmission  to  a  competent  agent;  or  whether  there  did  not 
exist  some  custom  or  usage  in  the  city  of  New  York,  discharg- 
ing the  legal  liabiliiy  as  to  bills  payable  abroad,  in  the  same 
manner:  which  usage  was  sufficiently  general,  long  continued, 
and  known  to  men  of  business,  to  be  presumed  to  have  entered 
into  and  formed  part  of  the  contract.  This  distinction  is  not  a 
matter  of  form  or  theory  merely.  On  the  contrary,  it  might 
wholly  change  the  verdict  of  tiie  jury.  In  the  case  before  us, 
though  the  great  weight  of  commercial  evidence  appears  to  me 
to  be  on  the  side  of  the  understood  liability  of  the  banks,  there 
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was  enough  from  cashiers  and  experienced  bank  officers  on  the- 
other  side,  to  warrant  the  jury  in  finding,  as  they  did,  for  the- 
defendants;  they,  in  fact,  finding  that  there  was  no  agreement  or 
custom  specially  charging  the  banks  with  a  liability  which  tho 
law  would  not  otherwise  impose.  Had  they  been  directed,  as  I 
think  they  should  have  been,  that  the  bank  was  liable  unless 
they  thought  that  there  was  sufficient  evidence  of  some  agree* 
ment  or  custom  discharging  that  responsibility,  the  verdict  upon^ 
such  conflicting  evidence  might  well  have  been  f oimd  for  the- 
plaintiffs. 

In  a  question  like  this,  involving  principles  that  must  govera 
the  law  of  a  wide  range  of  commercial  dealings,  considerations 
of  public  policy  can  not  well  be  overlooked,  though  they  must 
not  be  allowed  to  disturb  the  conclusions  of  natural  justice  or 
well-settled  positive  jurisprudence.  Some  such  considerations 
have  been  suggested  in  the  course  of  the  arguments,  founded 
upon  the  great  and  inconvenient  responsibilities  which  a  decision, 
reversing  that  of  the  courts  below,  would  impose  upon  our 
moneyed  institutions;  and  their  consequent  withdrawal  in  part  or 
in  whole,  from  a  business  so  necessary  to  our  internal  exchanges. 
To  me  the  subject  appears  in  a  very  different  light.  I  can  not  but 
think  that  if  the  law.  of  this  case  were  now  to  be  settled,  not 
judicially,  but  legislatively,  upon  considerations  of  public  policy 
alone,  the  doctrine  I  have  maintained  in  opposition  to  that  of 
our  courts,  would  be  found  the  safest  and  wisest.  If  the  present 
judgment  be  affirmed,  no  small  doubt  will  be  thrown  upon  the 
responsibilities  of  collecting  banks  and  bankers,  even  in  do- 
mestic collections,  for  the  acts  of  any  of  their  officers.  As  in 
the  case  of  corporate  banks,  or  those  under  our  general  law,  all 
the  business  is  practically  done  by  agents,  that  doubt  would 
cover  the  whole  of  our  banking  transactions.  The  same  diffi- 
culty may  arise  in  niunerous  analogous  commercial  afiiEurs,  the 
law  as  well  as  the  usage  of  which  is  now  settled,  unless  it  be 
shaken  by  the  influence  and  authority  of  decisions  and  reasoning 
like  that  of  U^e  supreme  court  in  this  case. 

On  the  other  side,  if  we  hold  collecting  banks  and  bankers  to 
be  liable  for  all  neglect  or  omission  of  the  necessary  and  proper 
means  for  the  due  performance  of  that  which  they  have  in  gen- 
eral terms  imdertaken  to  do,  whether  such  omission  or  negli* 
gence  be  their  own  or  that  of  others  in  their  employ — ^we  pre- 
serve that  harmony  of  the  law  which  is  so  essential  to  its  being 
imderstood  by  those  who  are  to  regulate  their  dealings  by  it; 
and  imquestionably  much  doubt  and  litigation  will  be  excluded. 
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If  the  responsibility  thus  imposed  be  onerous  or  inconvenient 
as  to  foreign  bills,  or  to  any  especial  class  of  transaction,  it  is 
easy  for  banks  and  bankers  to  avoid  that  inconvenience  by  stat- 
ing the  terms  upon  which  they  will  receive  the  deposited  pai>er. 
A  notice  to  customers  and  dealers,  or  a  different  mode  of  entry 
in  the  bank  books  of  the  notes  received  for  collection,  and  those 
for  transmission  only,  will  put  an  end  to  all  future  questions, 
and  discharge  any  such  responsibilily — or,  it  might  be  assumed,, 
if  considered  as  a  valuable  though  somewhat  hazardous  branch 
of  business,  for  any  reasonable  and  adequate  compensation. 

2.  The  second  point,  though  essential  to  the  decision  of  tiie 
cause,  is  of  less  general  interest,  and  I  shall  speak  of  it  more 
briefly.  The  bill  drawn  in  New  York  upon  Philadelphia  waa 
presented  for  acceptance  and  refused.  The  notary  in  Philadel- 
phia neglected  to  give  notice  of  non-acceptance,  by  which  the 
drawer  and  a  New  York  indorser  were  discharged.  It  is  in  evi- 
dence that  if  notice  had  been  promptly  given,  the  bill  would 
have  been  paid  out  of  securities  belonging  to  the  drawer,  in  the 
hands  of  an  indorser,  which  were  given  up  after  waiting  a  suffi- 
cient time  for  the  receipt  of  notice  of  non-acceptance.  Tha 
holder  also  failed  on  the  ground  of  want  of  notice,  in  a  suit 
against  the  same  indorser.  It  is  now  contended  that  the  notary 
was  not  guilty  of  any  negligence  or  misfeasance  in  omitting  to 
give  notice  of  the  non-acceptance,  such  notice  not  being  re^ 
quired  by  the  common  law,  as  it  is  interpreted  in  Pennsylvania. 
The  evidence  of  distinguished  counsel  in  Philadelphia  shows 
that,  according  to  the  decisions  of  thitt  state,  protest  for  non- 
payment would  be  sufficient,  and  neither  protest  nor  notice  of 
non-acceptance  was  necessary  to  bind  drawer  or  indorser  ia 
Pennsylvania.  I  can  not  consider  this  objection  to  the  recovery 
as  of  any  weight.  The  bill  was  drawn  in  New  York,  and  was  a 
foreign  bill  in  Pennsylvania. 

Those  who  undertake  to  collect  foreign  paper,  are  as  much 
bound  to  inform  themselves  as  to  what  is  necessary  to  protect 
the  holders  of  such  paper,  as  if  it  were  domestic  and  governed 
wholly  by  their  own  local  law.  On  the  contrary,  the  law  of  New 
York,  so  far  as  regards  the  New  York  parties,  must,  on  the  broad 
principles  of  commercial  and  international  jurisprudence,  form 
part  of  the  local  law  itself,  if  the  New  York  indorser  or  drawer 
should  be  accidentally  sued  in  the  courts  of  Pennsylvania.  If 
this  defense  could  be  sustained,  it  would  be  fatal  to  the  most 
valuable  interests  of  our  internal  trade  and  exchanges  between 
«tate  and  state.     Besides,  the  law  of  which  the  defendants 
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claim  that  their  agent  had  a  right  to  be  ignorant,  is  a  part  of  the 
more  general  commercial  law  from  which  the  jurisprudence  of 
Pennsylvania  differs.  That  general  law  which  is  recognized  as 
governing  negotiable  paper,  is  this:  ''  If  a  bill  be  in  &ct  pre- 
sented, though  unnecessanlj,  and  acceptance  be  refused,  notice 
should  be  immediately  given  to  the  persons  to  whom  the  holder 
may  resort  for  payment,  or  they  will  be  discharged  from  their 
respective  liabilities."  See  Chit,  on  Bills,  last  ed. ,  354;  2  Kent's 
Com.,  lee.  4^,  passim.  Then  I  borrow  the  language  of  Judge 
Story,  strictly  applicable  to  the  very  case  before  us:  **  By  the 
common  law,  the  protest  is  to  be  made  at  the  time,  in  the  man- 
ner, and  by  the  persons  prescribed  in  the  place  where  the  bill  is 
payable.  But  as  to  the  necessity  of  making  a  demand  or  pro- 
test, the  circumstances  imder  which  a  demand  may  be  required 
or  dispensed  with,  these  are  incidents  of  the  original  contract 
which  are  governed  by  the  laws  of  the  place  where  the  bill  is 
drawn.  They  constitute  implied  conditions  upon  which  the  lia- 
bility of  the  drawer  is  to  attach  according  to  the  lex  loci  contractus^ 
and  if  the  bill  is  negotiated,  the  responsibilify  attaches  upon 
«ach  successive  indorser,  according  to  the  law  of  the  place  of 
his  indorsement,  for  each  indorser  is  a  new  drawer:"  Story's 
Oonf.  L.,  sec.  360.  It  may  be  observed  here,  that  this  doctrine 
prevails  not  only  in  the  countries  and  states  under  the  authority 
or  influence  of  otir  common  law,  but  also  in  France  and  other 
countries  whose  jurisprudence  flows  from  another  source: 
Fardes.  Droit  Com. ,  sec.  1497, 1499.  I  mention  this  &ct,  not  in 
support  of  the  authority  6i  the  rule,  but  as  showing  how  univer- 
sal it  is,  and  that  consequently,  whoever  imdertakes  in  any  way 
to  collect  or  negotiate  foreign  paper,  ought  to  be  acquainted  with 
it,  or  must  take  the  risk  of  ignorance  or  negligence  upon  him- 
self. If,  however,  this  should  be  allowed  as  a  good  defense  for 
the  notary  against  those  to  whom  he  is  immediately  accountable, 
it  is  not  so  in  the  mouths  of  the  present  defendants.  It  was 
their  duly  to  see  the  steps  required  by  our  law,  and  the  general 
law  merchant,  taken  when  they  became  necessary,  and  to  give  in- 
structions to  their  agent,  unless,  as  is  commonly  very  safely  done, 
they  voluntarily  chose  to  leave  the  business  to  the  discretion  of 
some  proper  person;  which  discretion  they  must  assume  as  their 
own. 

3.  There  is  yet  one  other  point  in  this  case.  This,  if  I  recol- 
lect rightly,  was  not  pressed  in  the  argument  before  us,  yet 
wheh  it  was  first  suggested,  it  seemed  to  me  of  more  force  than 
any  other  in  the  defense.    It  is  the  fact  of ,  this  negligence. hav- 
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ing  been  committed  by  a  notaiy,  a  commissioned  public  officer 
^ippointed  by  the  execntive  authority  of  the  state.  If  this  laches 
had  been  committed  by  that  officer  in  that  part  of  his  dufy  which 
was  peculiarly  official,  and  could  only  be  performed  by  himself 
or  some  other  notary,  he  having  been  requested  or  instructed  to 
perform  such  duty,  I  doubt  whether  the  collecting  bank  or  any 
other  institution  or  person  employing  him,  would  be  responsible 
for  his  neglect  in  that  which  was  not  voluntarily  confided  to 
him,  but  wherein  his  official  duties  were  rendered  necessaiy  by 
ihe  requirements  of  the  law;  and  where  his  employer  had  done 
^  that  was  within  his  power  for  the  performance  of  the  original 
undertaking.  Then  it  would  seem  that  the  notary  would  alone 
l>e  responsible.  This  verdict  might  therefore  stand,  though 
upon  other  grounds  than  those  upon  which  it  was  placed  by  the 
Judge  at  trial,  or  by  the  supreme  court.  Further  consideration 
has  led  me  to  think  that  this  principle  does  not  apply  here. 
Notaries  are  commissioned  public  officers,  whose  office  gives  to 
their  notarial  attestation,  a  peculiar  authority  and  effect  accord- 
ing to  the  law  of  negotiable  paper.  This  attestation  it  is  their 
duly  to  grant  when  directed  and  required.  But  they  are  with 
us,  also  in  practice,  the  agents  of  the  several  banks  in  whose 
•employ  (in  the  phrase  used  in  evidence  here)  they  may  be.  As 
such  agents,  it  appears  that  business,  connected  with  their  offi- 
cial character,  yet  still  not  strictly  official,  is  confided  to  them; 
such  as  sending  of  notices  of  non-acceptance  or  non-payment 
where  no  protest  is  required.  To  them  the  evidence  shows  the 
banks  often  send  paper,  when  at  maturity,  to  be  presented  for 
4kcoeptance,  without  specific  instructions,  confiding  wholly  to 
them  as  their  agents  to  do  what  may  be  necessary  or  expedient 
in  the  case.  In  the  present  instance  the  notary's  strictly  official 
acts  were  sufficiently  correct.  Upon  refusal  to  accept  he  noted 
the  bill  for  protest.  This  is  all  that  the  law  required:  "  The 
notarial  protest  is  a  requisite  step  in  the  case  of  a  foreign  bill, 
4uid  must  be  made  promptly  on  refusal.  It  is  sufficient,  however, 
to  note  the  protest  on  the  day  of  demand,  and  it  may  be  drawn 
up  in  form  at  a  future  period:"  2  Kent's  Com.  98;  see  also  Chit, 
on  Bills. 

The  giving  notice  of  non-acceptance  was  another  and  impor- 
tant duty,  not  necessarily  and  strictly  official,  which  those  who 
•employed  the  notary  thought  fit  for  reasons  of  convenience  to 
-confide  to  him,  but  which  might  have  been  executed  by  any 
<derk.  Again:  the  bill  was  sent  without  particular  instructions, 
And  left  to  the  notary's  discretion.     On  a  similar  bill  of  the 
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same  drawer  and  drawee,  two  days  before,  he  had  instaractions 
to  give  notice,  which  was  done,  and  the  bill  was  saved.  AU 
this  gives  to  the  notary,  in  my  view,  the  character  of  an  agent, 
to  whose  discretion  his  employers  trusted  in  part,  and  for  whose 
neglect  they  should  be  answerable.  But  these  are  not  strictly 
mere  conclusions  of  law.  The  fact  of  the  relation  of  this  notary 
at  Philadelphia  to  his  bank,  the  question  of  the  duty  and  usage 
of  special  instruction,  the  duties  of  the  Philadelphia  banks  on  a 
bill  being  returned  by  their  notary  merely  as  noted  for  protest, 
all  these  present  mixed  questions  of  law  and  fact  which  should 
have  gone  to  the  jury,  imder  the  direction  of  the  judge.  The 
misdirection  of  the  judge  turned  the  attention  of  the  jury  wholly 
to  other  points,  and  therefore  (as  is  said  in  a  recent  case),  ''  in- 
asmuch as  the  verdict  may  have  resulted  from  the  error  of  the 
judge,  a  new  trial  ought  to  be  granted:"  9  Cow.  674.  Besides, 
were  the  probability  of  a  different  verdict  far  less  than  I  think 
it  is,  I  should  still  judge  a  new  trial  proper.  The  granting  or 
refusing  a  new  trial  for  misdirection  is  wholly  within  the  dis- 
cretion of  the  court  above,  to  be  so  applied  as  to  promote  the 
substantial  ends  of  justice.  The  misdirection  here  so  completely 
covers  the  whole  ground  of  the  verdict,  excluding  all  other 
points  from  the  consideration  of  the  jury,  and  its  result  has  so 
important  a  bearing  upon  commercial  usage  and  understanding, 
that  it  appears  to  me  that  the  justice  of  the  case  and  public 
policy  will  alike  be  promoted  by  a  reversal  of  the  judgments  of 
the  courts  below.  The  emphatic  language  of  Chief  Justice  Par- 
sons is  peculiarly  applicable  here.  ''  The  law  is  our  criterion  of 
right  and  wrong,  in  the  decision  of  causes;  and  if  it  be  mistaken 
by  the  court,  whose  duty  it  is  to  declare  the  law,  the  consequence 
of  error  may  be  extensive,  reaching  far  beyond  the  action  in  which 
it  was  committed,  and  materially  affecting  other  legal  questions:** 
5  Mass.  365. 

On  the  question  being  put.  Shall  this  judgment  be  reversed  t 
the  members  of  the  court  divided  as  follows: 

In  the  affirmative:  Senators  Fox,  Hawkins,  Huirr,  HumiNOTON, 
Lee,  H.  a.  LivnTosroK,  Matnabd,  Moselet,  Nicholas,  Peok^ 
Skinner,  Van  Dtok,  Verplanck,  Waoeb — 14. 

In  the  negative:  The  chancellor,  and  Senators  Beabdslet, 
Clark,  Hull,  Hunter,  Johnson,  Jones,  Paioe,  Spraker,  Ster- 
ling— 10. 

Whereupon  the  judgment  of  the  supreme  court  was  reversed,^ 
a  venire  de  novo  directed  to  be  awarded,  and  the  costs  in  thi» 
court  and  in  the  supreme  court  ordered  to  abide  the  event. 
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LxABiLnr  OF  Bank  as  Aqbnt  ior  GoLLicrnoK — Pbeldcinabt  Obsbrya- 
noHS. — ^The  taking  of  notes  and  bills  for  collection  is  a  regolar  and  custom- 
ary part  of  the  banking  business,  requiring  no  special  authorization  in  the- 
bank  charter:  Tyaon  y.  State  Banit  6  Blackf.  225.  Some,  however,  hav9 
seemed  to  suppose  that  banks  do  not  undertake  such  collections,  as  they  do- 
other  branches  of  their  business,  solely  from  motives  of  profit,  but  as  an^ 
accommodation  of  their  customers;  and  that  as  they  have  no  ownership  or 
interest  in  the  paper  collected,  the  service  is  in  a  measure  gratuitous  unless- 
eztra  commissioDS  are  charged.  From  this  notion  has  no  doubt  sprung  the 
disposition  of  some  courts  to  hold  banks  to  a  less  stringent  accountability 
with  respect  to  paper  taken  for  collection  than  would  be  enforced  against 
agents  for  hire  generally  in  the  management  of  the  business  of  their  princi- 
pals. Such  a  notion,  however,  is  entirely  fallacious  as  shown  in  the  principal 
case.  Banks  are  not  in  this,  any  more  than  in  any  other  part  of  their  busi- 
ness, charity  institutions.  They  undertake  collections,  not  from  motives  of 
benevolence,  but  because  by  long  experience  they  have  found  it  directly  or 
indirectly  profitable  to  do  so.  If  they  should  find  it  unprofitable  they  would 
ocase  to  perform  the  service,  however  advantageous  it  might  be  to  the  world  at 
laige.  The  benefit  derived  from  the  use  of  the  money  collected  for  the  time  that 
it  may  be  left  in  their  hands,  the  extension  of  their  business,  and  the  advan- 
tage of  settling  their  accounts  with  distant  banks,  without  being  compelled  to 
send  money  to  and  fro  between  them,  by  means  of  collections  made  in  the 
places  where  such  banks  are  situated,  furnish  ample  consideration  for  the  un- 
dertaking to  collect:  ThompBon  v.  Bcuiik  qf  Swih  CaroLina^  30  Am.  Dec.  354; 
Rwoti  V.  8taU  Bank  qf  Ohio,  8  Ohio  St  465;  TUub  v.  Meclianies*  NaUonai 
Bank^  35  N.  J.  L.  588;  1  Dan.  Neg.  Inst.,  sec.  324.  There  is  no  need  therefore 
of  any  special  tenderness  on  the  part  of  the  law,  in  dealing  with  banks  when 
engaged  in  such  service. 

Inoeftiok  of  thb  Aobnot,  and  Eftect  of  in  general. — The  usual 
mode  of  constituting  a  bank  an  agent  for  collection,  ia  by  indorsing  to  it  the 
paper  to  be  collected:  Caldwell  v.  Bvans,  5  Bush,  380.  The  indorsement  may 
either  be  in  blank  or  it  may  be  expressly  made  "  for  collection."  The  latter 
is,  of  course,  the  preferable  mode,  since  it  represents  the  real  nature  of  tliet 
transaction,  and  prevents  any  danger  of  loss  to  the  real  owner  through  in- 
trusting  the  apparent  title  to  the  agent.  Where  a  note  is  indorsed  merely 
"for  coUeetion,"  its  negotiability  is  thereby  restrained:  Sweeny  v.  Eaatehy  I 
WialL  166.  It  does  not  vest  title  in  the  collecting  bank,  but  simply  consti- 
tutes it  the  agent  of  the  owner:  First  National  Bank  of  Crown  Point  v.  Firtt 
National  Bank  qf  Biehmond,  14  Chicago  L^.  News,  114  (Indiana  supreme 
court).  Indeed,  whatever  may  be  the  form  of  the  indorsement,  if  in  fact  it. 
be  for  collection  only,  the  title  to  the  paper  or  its  proceeds  certainly  does  not 
pass  as  between  the  parties  or  those  having  notice  of  the  facts.  The  title 
does  not  pass  so  as  to  enable  the  bank  to  pay  away  the  note  or  bill  on  its  own. 
debt,  unUl  the  bank  has  become  absolutely  liable  to  the  owner  for  the  amount^ 
which  can  not  be  before  collection,  except  by  contract  expressed,  or  implied! 
from  an  unequivocal  course  of  dealing:  SeoU  v.  Ocean  Bank^  23  N.  Y.  289^ 
Diekerwn  v.  Wamm,  47  Id.  439,  reversing  S.  C,  54  Barb.  230.  The  faolt 
that  the  holder  is  a  large  depositor  of  notes  and  bills,-  and  is  in  the  habit  of 
drawing  drafts  against  his  remittances  under  an  arrangement  allowing  him 
interest  on  his  average  balances,  and  that  he  continues,  .if  ter  the  failure  of  the 
bank,  so  to  draw  on  its  branch  office  in  another  state,  is  not  sufficient:  ScoU 
V.  Ocean  Bamky  23  N.  Y.  289.  But  where  the  owner  of  a  bill  sends  it  to  his 
comspondent  to  be  cdlleoted  and  placed  to  his  credit  and  draws  at  the  sai^A 
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time  at  sight  against  the  fund,  the  title  passes,  so  that  the  proceeds  of  the 
bill  can  not  be  followed  into  the  hands  of  third  persons  receiTing  the  same  in 
)B;ood  faith,  althongh  the  correspondent  becomes  insolvent  before  the  drafts  of 
the  depositor  are  paid:  Clark  v.  Merchants*  Bank,  2  Id.  380.  In  that  case^ 
however,  the  indorsement  was  in  blank,  and  therefore  the  agent  was  the  ap- 
parent owner.  Merely  crediting  the  amount  of  the  bill,  note,  or  other  paper 
to  the  depositor  before  collection  is  not  sufficient  to  transfer  the  title  so  as  to 
make  the  bank  liable  for  the  money  at  all  events,  whether  collected  or  not. 
Where  on  receiving  a  check  for  coUection  the  amount  is  credited  to  the  de- 
positor in  his  pass-book  if  it  is  not  paid,  the  check  may  be  returned  and  the 
credit  canceled:  National  Gold  Bank  etc.  Co,  v.  McDonald,  51  Cal.  64;  par- 
ticnlarly  where  the  collection  is  undertaken  merely  for  accommodation  and  no 
Diligence  is  imputable  to  the  bank:  Freeholders  of  Middlesex  v.  State  Bank, 
32  N.  J.  Eq.  467.  But  if  at  maturity  the  bank,  supposing  the  note  to  hav* 
been  paid,  places  the  amount  to  the  depositor's  credit  on  his  book,  but  after 
wards,  on  discovering  that  it  has  not  been  paid,  erases  the  credit,  but  is  notified 
by  the  depositor  that  he  holds  it  responsible,  and  if  the  bank  th^i  sues  the 
maker  or  drawer  and  his  bail,  but  fails  to  recover,  it  shall  be  deemed  by  so 
doing  to  have  assumed  the  property  in  the  note,  and  will  be  held  liable  for  its 
payment: ,  Wetherill  v.  Bank  of  Pennsylvania,  1  Miles,  399. 

Making  a  note  payable  at  a  bank  is  not  of  itself  sufficient  to  oonstitata 
such  bank  an  agent  for  its  collection:  Ward  v.  Smith,  7  WalL  447;  S.  C,  S 
Am.  L.  Beg.  (N.  S.)  354;  Caldwell  v.  Evans,  5  Bush,  380;  Pease  v.  Warren, 
29  Mich.  9;  Balme  v.  Wambaugh,  16  Minn.  116.  Therefore,  where  the  not^ 
is  made  payable  at  a  bank  and  the  amount  is  deposited  there  by  the  maka 
with  instructions  to  apply  it  on  the  note,  which  the  bank  refuses  to  do  on  an 
untenable  ground,  such  deposit  does  not  amount  to  a  payment  which  dis- 
charges the  note:  Pease  v.  Warren,  29  Mich.  9.  And  a  tender  of  the  amount 
of  a  note  to  the  cashier  of  the  bank  at  which  it  is  made  payable  but  not  in- 
dorsed for  collection,  coupled  with  a  demand  for  the  return  of  the  note,  where 
such  tender  is  not  kept  good  or  renewed,  is  not  effectual  to  discharge  the  lien 
of  a  mortgage  given  to  secure  the  note:  Balme  v.  Wambaugh,  16  Minn.  116. 
Where,  however,  a  note  is  made  payable  at  a  certain  bank,  and  is  indorsed  to, 
or  deposited  with  that  bank  for  ooUeotion,  the  bank  beoomes  the  agent  of  the 
payee  and  not  of  the  maker:  Ward  v.  Smith,  1  Wall.  447;  S.  C,  8  Am.  L. 
B^.  (N.  S.)  354;  Smith  v.  Essex  Co.  BaiJs,  22  Barb.  627;  Alley  v.  Bogers,  19 
Oratt.  366;  1  Dan.  Neg.  List,  sec.  325.  The  bank,  therefore,  is  not  liable 
to  the  maker,  but  to  the  payee,  if  it  collects  the  money  and  fails  to  pay  it 
over:  Smith  v.  Essex  Co,  Bank,  22  Barb.  627.  And  as  the  bank  is  the  agent 
of  the  holder,  it  undoubtedly  remains  so  after  the  maturity  of  the  note  so  long 
as  it  lemains  deposited  there,  and  the  maker  may  safely  pay  to  such  bank 
unless  notified  that  it  has  no  authority  to  receive  the  money:  Alley  ▼.  Sogers, 
19  Oratt.  366. 

Gbnebal  Bttlb  as  to  Dutt  and  Liabilitt  07  Bank  is,  that  it  must  use 
due  diligence  in  taking  all  such  steps,  by  presentment,  demand,  protest,  and 
notice,  as  are  necessary  to  fix  the  liability  of  all  the  parties  to  whom  its  princi- 
pal has  a  right  to  resort  for  payment.  So  far  the  rule  as  to  its  liability  is  well 
settled,  whatever  diversity  of  opinion  there  may  be  as  to  the  parties  to  whom 
it  is  required  to  give  notice:  Bank  of  Mobile  v.  Huggins,  3  Ala.  206;  McKin- 
ster  V.  Bank  of  Utica,  9  Wend.  46;  Montgomery  County  Bank  v.  Albany  City 
Bank,  7  N.  Y.  460;  First  National  Bank  v.  Fourth  National  Bank,  77  Id.  320; 
6. 0.,  33  Am.  Bep.  618;  Warren  Bank  v.  Si^olk  Bank,  10  Cush.  582;  MerehanU* 
'^U.  Bank  v.  Stafford  Bank,  44  Conn.  565.    Li  the  case  last  cited  Shipmao* 
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J.,  delirering  the  opinion,  layB:  "  The  general  dnty  of  an  agent,  who  receives 
for  oollectian  a  bill  of  exchange,  is  to  nae  due  diligence  in  presenting  the  same 
for  acceptance,  and  in  presenting  it  for  payment  if  it  has  been  accepted,  and 
to  give  the  holder  and  other  parties  to  the  paper,  by  the  next  day's  post,  the 
notices  of  dishcmor  required  by  law  in  case  acceptance  or  payment  is  refused, 
and  to  give  to  his  principal  any  special  notice  which  is  required  by  the  terms 
of  the  instructions  to  the  agent,  or  of  the  contract  which  the  agent  has  en- 
tered  into  with  his  prindpaL  The  agent  is  also  required  to  protest,  k&  case 
of  non-acceptance  or  non-payment,  if  protest  is  not  forbidden,  and  to  send 
the  protest  to  the  holder:  Walker  v.  Bank  of  State  of  New  York,  9  N.  Y.  582; 
Hamilton  v.  Cunningham,  2  Brock.  350."  So  far  as  notice  to  other  parties 
than  the  holder  is  concerned,  what  is  here  said  by  Judge  Shipman  is,  as  we 
shall  presently  see,  decidedly  contrary  to  the  weight  of  authority.  Other- 
wiBe  the  rule  which  he  lays  down  is  unexceptionable.  If  the  collecting  bank 
fails  to  take  the  necessary  measures  to  hx  the  liabilty  of  the  parties,  prior  to 
its  principal,  it  is  liable  therefor  either  in  case  or  assumpsit:  McKimter  y. 
Bank  of  Utica,  9  Wend.  46.  But  although  the  bank  may  have  performed  its 
duty  in  such  a  way  as  to  render  all  the  parties  to  the  bill  or  note  chargeable, 
it  must  nevertheless  be  held  liable  if,  through  its  n^liganoe,  the  amount  of 
the  debt  is  actually  lost:  First  National  Bcmk  v.  Fourth  National  Bank,  77  K. 
T.  320;  S.  C,  33  Am.  Rep.  618;  Boddingtan  y.  Schlencker,  4  Bam.  &  AdoL 
752;  S.  C,  1  Nev.  &  M.  540.  On  the  other  hand  it  is  laid  down  in  Bcmk 
of  Washington  v.  TripleU,  1  Pet  25,  and  Aleosander  y.  Burehfeld,  Car.  &  M. 
75;. 8.  C,  3  Scott  (N.  R.),  555,  that  the  coUocting  bank  may  so  act  as  to  dis- 
charge the  drawer  without  becoming  liable  to  the  owner  of  the  paper.  It 
does  not  follow  that  the  bank  is  liable  because  there  has  been  a  failure  to  re- 
cover from  the  indorser,  for  want  of  due  demand  and  notice.  The  judgment 
in  favor  of  the  indorser  does  not  estop  the  bank  from  showing  that  there  was 
demand  and  notice:  Miranda  v.  City  Bank,  26  Am.  Dec.  493.  And,  on  the 
other  hxmd,  the  bank  is  not  released  because  not  made  a  party  to  the  suit  in 
which  that  judgment  was  rendered:  Id. 

Instkuctions — Usage. — Of  course  where  there  is  a  special  contract  be- 
tween the  bank  and  the  holder,  or  where  there  are  special  instructions  given 
by  the  holder,  such  contract  or  instructions  fumiah  the  measure  of  the  bank's 
duty.  If  there  be  an  instruction  to  *' protest,"  it  must  be  complied  with» 
although  protest  might  not  otherwise  be  necessary:  Ayrault  v.  Pacific  Bank^ 
47  N.  Y.  570;  S.  C,  7  Am.  Rep.  489.  And  instructions  given  to  the  bank 
taking  the  note  or  bill  for  collection,  must  be  transmitted  to  its  correspond- 
ent, where  the  collection  is  to  be  made  in  a  distant  place:  Borup  v.  Nimnger^ 
5  Minn.  523.  This  is  certainly  true  without  regard  to  the  question  to  be 
discussed  elsewhere  in  this  note,  whether  the  correspondent  ia  deemed  the 
agent  of  the  holder  or  of  the  transmitting  bank:  Borup  v.  Mninger,  supra. 
The  usages  or  by-laws  of  the  bank  with  respect  to  making  collections,  ii 
known  to  the  holder,  form  part  of  the  contract  and  are  binding  upon  the 
holder:  Lvicoln  etc.  Bank  v.  Page,  6  Am.  Dec.  52;  Hartford  Bank  v.  Sted- 
man,  3  Conn.  489.  Indeed,  the  better  opinion  is  probably  that  a  settled 
Qsage  of  the  bank  on  this  subject  will  bind  the  depositor,  although  he  is  not 
informed  of  it:  Bank  of  Washington  v.  TripleU^  1  Pet.  25;  for  from  his  neglect- 
ing to  make  inquiry  on  that  point  he  must  be  assumed  either  to  know  and 
approve  the  usage  or  to  be  indi£ferent  to  it:  Morse  on  Banking,  2d  ed.,  398. 
Another  ground  upon  which  this  doctrine  may  be  explained  is,  that  as  the 
bank  is  bound  only  to  ordinary  care  and  diligence,  if  it  follows  its  usual 
metiiods,  it  fulfills  the  measure  of  its  duty:  Indig  v.  National  City  Bank,  8Q 
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N.  T.  100;  S.  C,  59  How.  Pr.  10.  It  is  not  required  to  depart  from  its  cus- 
tom in  such  matters  because  a  particalar  depositor  happens  not  to  know  what 
its  oostom  is.  Where  a  customer,  having  deposited  a  note  for  ooUeetion, 
knows  the  steps  that  have  been  taken  to  make  sach  collection,  and  interposes 
no  objection  thereto,  he  is  estopped  from  subsequently  disavowing  those  steps 
if  the  note  is  lost  thereby  without  the  fault  of  the  bank  or  its  agent:  Jacob 
0ohn  V.  Belmont,  7  Boew.  14. 

DuTT  AS  TO  PRESENTifE5T  FOR  AooEPTAKGE. — ^Although  presentment  foi 
Skcoeptance  may  be  unnecessary  as  between  the  holder  and  drawer  and  in- 
dorsers,  the  bank  taking  the  bUl  for  collection  will  nevertheless  be  liable  for 
any  damages  resulting  from  a  failure  to  present  the  bill  for  acceptance:  Thfson 
v.  State  Bank,  6  Blackf.  225;  AlUn  v.  Sitydam,  32  Am.  Dec.  555;  1  Dan. 
Neg.  List.,  sea  330.  But  the  bank  is  not  liable  for  non-presentment  where 
{)resentment  would  be  entirely  nugatory,  as  where  a  bill  is  drawn  in  payment 
of  a  pre-existing  debt  by  an  insolvent  drawer  upon  an  insolvent  drawee,  the 
{Mtyee  having  knowledge  of  the  insolvency:  MoUey  v.  CUwh,  28  Barb.  390. 
If  the  bank  takes  anything  but  an  explicit  unequivocal  acceptance  without 
treating  it  as  a  refusal  to  accept  and  giving  notice  thereof,  it  will  be  liable 
for  any  loss  resulting  from  its  negligence  in  that  particular.  Thus  where  a 
t>ill  was  drawn  by  the  Empire  mills,  upon  E.  C.  Hamilton,  and  the  drawee, 
upon  its  being  presented  for  acceptance,  wrote  upon  it  as  follows:  "Accept^ 
«t  Am.  Ex.  Bank.  Empire  Mills,  by  E.  C.  Hamilton,  treas.,"  and  the  bank, 
treating  this  as  an  acceptance,  omitted  to  give  notice  to  the  drawer  or  in- 
•dorsers,  who  all  failed  before  the  bill  matured,  it  was  held  liable  to  the  holder 
for  the  amount:   Walker  v.  Bank  qfNew  York,  9  N.  Y.  582. 

Duty  as  to  Demand  op  PAYMENT.—Neglect  by  a  bank  having  a  note  for 
■collection  to  make  demand  of  payment,  whereby  the  indorser  is  discharged, 
renders  the  bank  liable:  Dum/ord  v.  PcUterson,  12  Am.  Dec.  514;  Tlumipson 
V.  Bank  of  South  Carolina,  30  Id.  354;  Branch  Bank  v.  Knooc,  I  Ala.  148; 
Bank  of  Washington  v.  TrvpUtt,  1  Pet  25.  If  the  demand  is  prematurely 
tnade,  it  is  as  bad  as  if  made  too  late  or  not  at  all.  Hence,  if  through  mistake 
«s  to  the  date  of  the  note.  Bank  qf  Delaware  Co,  v.  Broomhail,  38  Pa.  St. 
135,  or  for  any  other  cause,  demand  and  protest  are  made  before  the  note 
matures,  or  before  the  expiration  of  the  days  of  grace,  where  grace  is  allowed, 
and  the  indorser  is  thereby  discharged,  the  bank  is  liable:  Ivory  v.  Bank  qf 
Missouri,  36  Mo.  475;  Am^eriean  Express  Co,  v.  Hakre,  21  Ind.  4;  S.  C,  3  Am. 
L.  Beg.  269;  Georgia  National  Bank  v.  Henderson,  46  Oa.  487;  S.  C,  12  Am. 
Bep.  590.  If  a  note  is  payable  at  the  bank  to  which  it  is  indorsed  for  collec- 
tion, no  demand  is  necessary.  "It  is  enough  if  the  note  be  in  the  bank  on 
the  day  appointed  for  its  payment:"  Ooodloe  v.  Cfodley,  13  Smed.  &  M.  233. 
If  the  note  is  payable  at  another  bank,  sending  it  by  mail  to  that  bank  is  a 
•ufficient  presentment  for  payment,  that  being  the  usual  mode  among  banks: 
Jndig  v.  National  City  Bank,  80  N.  Y.  100;  S.  C,  59  How.  Pr.  10;  reversing 
4S.  C,  16  Hun,  200,  where  it  w^  held  that  the  effect  of  transmitting  the  note 
to  the  bank  at  which  it  was  payable  constituted  such  bank  the  agent  of  the 
transmitting  bank.  In  the  case  of  checks  on  other  banks  taken  for  collection, 
presentment  for  payment  before  the  close  of  business  on  the  next  day  after 
receiving  the  check,  is  sufficient:  Biciford  v.  Ridge,  2  Camp.  537;  Hare  v. 
Henty,  10  Com.  B.  (N.  S.)  65;  Alexander  v.  Burchfidd,  Car.  ft  M.  75;  S.  a, 
5  Scott  (N.  R.),  556;  First  National  Bank  v.  Fourth  NcUionai  Bank,  77  N.  Y. 
220;  S.  C,  33  Am.  Rep.  618;  Morse  on  Bankmg,  2d  ed.,  390;  1  Dan.  Neg. 
Inst.,  sec.  332.  Where  the  check  is  on  a  bank  in  another  town,  it  may  be 
transmitted  to  such  bank  by  the  mail  of  the  next  day  after  its  receipt:  Hart 
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T.  HeanJty,  10  Com.  B.  (N.  S.)  65.  Where,  by  tbe  costom  of  banks  in  the 
•aroe  city,  crpeaed  checks  nrast,  as  between  the  ooUeoting  and  the  drawee 
tiank,  be  presented  through  the  dearing-hoose  on  the  day  of  receipt,  if  re- 
ceiyed  in  time,  presentment  on  the  next  day  is  not  in  season,  although  it  ia 
sufficient  as  between  holder  and  drawer  by  the  general  law :  Boddington  v. 
SMtneker,  4  Bam.  &.  AdoL  752;  S.  C,  1  Nev.  &  M.  540.  Otherwise  in  the 
•case  of  banks  not  using  the  clearing-houset  Alexcmder  ▼.  Burchfiekt,  Gar.  ft 
M.  75;  8.  C,  3  Soott  (N.  B.),  555. 

I>UTY-  AS  TO  NoncB  07  DiSHONOB.— There  is  some  diversity  of  adjudica- 
tion on  the  point  whether  it  is  the  duty  of  a  bank,  having  a  note  or  bill  for 
collection,  to  give  notice  of  its  dishonor  to  all  the  prior  indorsers,  or  only  to 
its  principaL  Undoubtedly  the  bank  must  give  such  notice  as  to  preserve 
the  holder's  remedy  against  prior  parties;  but  is  it  bound  to  give  the  notice 
directly  to  the  prior  parties,  or  is  it  required  merely  to  give  notice  to  its  prin- 
cipal in  season  to  enable  him  to  give  notice  to  the  prior  parties  ?  In  some 
cases  it  has  been  expressly  decided,  and  in  others  it  has  been  said  very  posi- 
tively, though  the  point  did  not  require  decision,  that  the  collecting  bank 
must  give  notice  to  all  the  indorsers:  Thompton  v.  Bank  o/ South  Carolma^ 
30  Am.  Dec.  354;  SrMde»  v.  Bcmk  cf  I7<t(»s,  20  Johns.  372;  MeKinater  v.  Bank 
o/  Utica,  9  Wend.  46;  S.  C,  in  the  court  of  errors,  11  Id.  473;  Downer  v. 
Madimm  Comiy  Bank,  6  Hill,  648;  Chapman  v.  McCrea,  63  Ind.  300.  But 
the  decided  preponderance  of  authority  is  in  favor  of  the  position  that,  in  the 
absence  of  special  instructions,  notice  given  by  the  collecting  bank  to  its  prin* 
cipal  in  time  to  enable  him  to  give  seasonable  notice  to  those  to  whom  he  in* 
tends  to  resort,  is  sufficient,  the  bank  being  regarded  as  the  real  holder  so  far 
as  giving  and  receiving  notice  is  concerned:  1  Ban.  Neg.  Inst.,  sec  331; 
Morse  on  Banking,  2d  ed. ,  401 ;  Bank  of  Mobile  v.  Euggine,  3  Ala.  206;  Bum- 
ham  V.  WebOer,  19  Me.  232;  CoU  v.  NoUe,  5  Mass.  167;  Mead  v.  Eng9, 5  Cow. 
303;  Howard  v.  Ives,  I  Hill,  263;  State  Bank  qf  Troy  v.  Bank  qfthe  Capitd, 
41  Barb.  343;  Farmers'  Bank  v.  VaU,  21  N.  Y.  485;  (TnUed  States  Bank  v. 
Ooddard,  5  Mason,  366;  Bird  v.  Louieiana  State  Bank,  93  U.  S.  96.  In  the 
case  last  cited  the  point  ia  not  directly  decided,  but  it  is  held,  that  where  the 
bank  fails  to  give  notice  to  its  principal,  or  to  the  indorser  so  that  the  latter 
is  discfaacged,  the  bank  is  liable,  Bradley,  J.,  who  delivered  the  opinion, 
saying  that  the  bank's  duty  was  to  give  notice  **  at  least  to  its  principal,"  so 
that  he  might  do  what  was  necessary  for  his  protection.  Mr.  Chief  Justice 
.  Parsons,  in  CoU  v.  Nolde,  5  Mass.  167^  speaking  on  this  point,  says:  "  A  per- 
eon  appointed  a  factor  to  cause  a  bill  to  be  presented,  is  intrusted  with  no 
other  powers,  and  it  is  his  duty  to  notify  his  principaL  The  factor  may  not 
know  to  which  of  the  prior  parties  the  principal  intends  to  resort;  and  if  he 
does  so,  he  may  not  know  their  domiciles,  as  he  has  no  interest  in  the  bill  or 
privi^  with  the  parties.**  The  bank  must  give  notice  to  its  principal  in  the 
same  time  as  if  it  were  a  party  to  the  note,  and  the  principal  may  then  give 
notice  to  the  indorsers,  and  it  will  be  sufficient:  United  States  Bank  v.  Ood- 
dard,  5  Mason,  366;  Obft  v.  NobU,  5  Mass.  167;  Howard  v.  Ives,  1  Hill,  263; 
Farmers'  Bank  v.  VaU,  21  N.  Y.  485.  So  where  the  note  is  transmitted  by 
the  coUeoting  bank  to  another,  the  latter  is  to  give  notice  to  its  principal,  one 
day  being  allowed  to  each  recipient  of  notice  to  give  notice  to  his  or  its  pre- 
decessor: Prideaux  v.  Criddle,  L.  B.,  4  Q.  K  455.  So  whatever  may  be  the 
number  of  banks  through  which  the  note  passes.  Even  where  the  bank  un- 
dertakes to  send  notice  to  some  of  the  prior  parties,  this  is  not  evidence  of  an 
agreement  to  notify  all  the  indorsers:  'State  Bank  qf  Troy  v.  Bank  qfthe  Cap- 
ikl,  41  Barb.  343.    Although  the  bank  is  not  required  to  give  notice  to  any* 
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body  bat  its  immediate  principal,  if  it  in  fact  gives  notioe  to  the  drawer  uh 
the  same  time  as  he  would  have  received  it  from  the  holder,  it  is  sofficientr 
Tunno  v.  Ltigue,  1  Am.  Dec.  141.  And  if  the  collecting  agent  uses  due  dili< 
gence  to  ascertain  the  indorser's  residence,  and,  in  accordance  with  the  in- 
formation received,  sends  the  notice  to  the  wrong  address,  it  is  nevertheless 
good,  it  seems,  although  the  holder  knew  the  indorser's  residence:  BatileU  v. 
Isbell,  SI  Conn.''  296.  If  the  indorser  has  expressly  waived  notice  by  an  in« 
dorsement  on  the  note,  such  waiver  excuses  fhe'banJt  from  giving  him  notice, 
even  if  it  would  otherwise  be  required  to  do  so:  Blanc  v.  Mutual  National  Bank^ 
28  La.  Ann.  921;  S.  C,  26  Am.  Rep.  119.  And  generally,  where  notice  ia- 
not  necessary  to  charge  the  indorser,  the  collecting  bank  is  not  liable  for  omit- 
ting to  give  him  notice,  as  where  the  bill  was  indorsed  by  a  partnership,  all 
the  members  of  which  were  members  of  the  firm  that  drew  the  bill:  West 
Branch  Bank  ▼.  Fubner,  3  Pa.  St.  399.  Failure  to  give  notice  to  the  drawer,, 
that  the  drawee,  when  called  upon  to  accept,  was  not  at  home,  is  not  suclk 
negligence  as  will  release  the  drawer:  Bank  of  WathmgUm  ▼.  TripUUf  1 
Pet  25. 

Bank  not  Rbquibxd  to  Bbino  Suir.—It  is  not  part  of  the  duty  of  a  bank 
taking  a  note  or  bill  for  collection  to  employ  counsel  and  bring  suit  in  case  of 
non-payment,  unless  there  is  an  express  stipulation  to  that  effect  in  the  con- 
tract by  which  it  undertakes  the  collection:  Crow  v.  Mechanics*  etc  Bank,, 
12  La.  Ann.  692.  Li  case  of  non-payment  after  due  demand,  if  the  bank  give» 
due  notice  of  the  default  to  its  principal,  and  thus  puts  him  in  a  position  to 
give  such  notices  and  institute  such  actions  as  may  be  necessary  for  the  pro- 
tection of  his  rights,  its  duty  is  ended. 

Whethsb  Bank  mat  Aoobpt  Anythino  but  Monet  in  Payment. — A  bank 
taking  notes  for  collection  can  receive  payment  only  in  money  "  or  in  bills 
which  pass  as  money  at  their  par  yalue  by  the  common  consent  of  the  com- 
munity, '*  and  has  no  right  to  accept  depreciated  notes  of  state  banks:  Ward  v. 
Smith,  7  Wall.  447.  It  may  take  state  bank  bills  circulating  as  money,, 
although  depreciated  in  value,  if  it  has  given  notice  to  that  effect  which  i» 
brought  home  to  the  depositor;  and  if  after  collection  and  notice  to  the  depos- 
itor it  keeps  the  notes  intact  until  called  for,  or  sends  them  to  the  depositor^ 
it  is  not  liable  for  any  depreciation  at  the  time  of  payment  or  afterwards^ 
Marine  Bank  v.  FuUan  Bank,  2  Wall.  252.  But  it  is  liable  for  subsequent 
depreciation  where  it  mingles  the  amount  collected  with  its  general  fnndst 
Marine  Bank  v.  Ruahmore,  28  HI.  463;  Marine  Bank  v.  FuUon  Bank,  2  WalL 
252.  A  bank  receiving  notes  for  collection  at  a  time  when  confederate  money 
was  the  only  currency,  could  no  doubt  make  collection  in  that  currency;  but 
where  the  notes  were  deposited  before  the  war  in  a  southern  bank  by  a  non- 
resident, and  were  protested  for  non-payment,  but  still  left  on  deposit,  the  bank 
had  no  power  to  bind  the  owner  by  accepting  payment  in  confederate  money: 
Alley  V.  Rogers,  19  Gratt  366.  Taking  payment  by  the  acceptor's  check  and 
surrendering  the  bill  will  not,  it  seems,  render  the  bank  chaigeable  with  neg- 
ligence where  that  is  the  established  mode  of  transacting  such  business,  evea 
though  the  check  is  dishonored:  Russell  v.  Hankey,  6  T.  B.  12;  Morse  o» 
Banking,  2d  ed.,  429;  although  under  ordinary  circumstsnces  an  agent  for  col- 
lection taking  the  debtor's  check  in  payment  is  himself  liable  if  the  check  i» 
not  paid.  Thus,  where  a  collecting  bsiik  took  a  check  in  payment,  but  did 
not  present  the  check  until  the  next  day,  and  the  drawer  failed  in  the  meaa 
time,  and  it  appeared  that  the  check  would  have  been  paid  if  presented  on  th» 
day  when  it  was  drawn,  the  bank  was  held  liable:  Fir$t  National  Bank  v. 
FouHh  NaUoiud  Bank,  11  N.  Y.  320;  S.  C,  33  Am.  Rep.  618.     See,  generaUy^ 
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M  to  the  rigb^ci  a  oolleotion  agent  to  take  anything  bat  money  in  payment, 
the  note  to  Martin  y.  United  States,  15  Am.  Deo.  120. 

Bavk's  Lubiutt  lOR  MoNXT  CoLLBOTED. — After  oolleotion  the  benk 
may,  on  the  one  hand,  keep  the  money  separate  from  its  other  fonds,  as  a 
special  deposit,  for  which  it  will  be  liable  as  a  mere  bailee,  after  notice  to  the 
owner:  Marine  Bank  v.  FuUcn  Bank,  2  WalL  252;  or,  on  the  father  hand,  it  may 
place  the  amount  to  the  depositor's  credit,  and  mingle  it  with  its  other  fonds, 
when  it  will  be  liable  to  the  holder  as  a  simple  contract  debtor:  l^inkham  v. 
Hegwwih,  31  111.  519;  Joekueehy.  Toweey,  51  Tex.  129;  In  re  West  <(f  England 
Bank,  L.  R.,  11  Ch.  Div.  772;  1  Dsn.  Neg.  Inst.,  sec.  334  So  although  the 
owner  does  not  nsnally  deposit  in  that  bank:  Tinkham  y.  Heyworlh,  31  HL 
519.  Of  coarse,  in  sach  a  case,  if  the  bank  subseqaently  fails,  the  depositor 
has  no  preferred  lien,  bat  mast  come  in  with  the  general  creditors:  In  re  We$t 
</  England  Bank,  L.  R.,  11  Ch.  Div.  772.  And  if  there  is  a  sabseqaent  de- 
predation in  the  carrency  collected,  it  falls,  as  we  have  already  seen,  on  the 
bank:  Marine  Bank  y.  Rtuhmore,  28  lU.  463;  Cuahman  v.  Carver,  51  Id.  509. 
Another  conseqnence  of  the  relation  between  the  bank  and  customer  in  such 
cases  being  that  of  debtor  and  creditor,  is  that  case  is  not  the  proper  remedy 
against  the  bank  for  a  failure  to  pay  over  the  money :  Tinkham  y.  Heywcrth,  31 
EL  519.  In  this  respect  there  is  a  yery  marked  difference  between  the  liability 
of  banks  and  that  of  attorneys  and  other  collecting  agents.  Other  collectors 
can  not  thus  appropriate  the  money  of  their  principalB  and  become  mere- 
debtors  for  the  amount.  There  is  an  obvious  reason,  however,  for  the  rul» 
permitting  collecting  banks  to  make  use  of  the  money  collected  as  their  own. 
If  it  were  not  so,  banks  would  not  be  willing  to  undertake  collections  withoai 
special  compensation.  Besides,  the  financial  strength  of  banking  institutiona 
furnishes,  as  a  rule,  sufficient  security  to  the  depositor  for  the  safety  of  hia 
money.  It  is  not  so  in  the  case  of  ordinary  agents.  Where,  however,  the^ 
collecting  bank  suspends  payment  before  the  collection  is  accomplished,  and 
the  money  is  afterwards  collected  either  by  the  bank  or  the  receiver,  it  is  held 
as  a  trust  fund  for  the  holder  of  the  note,  and  does  not  fall  into  the  general 
assets  of  the  bank:  Jockusch  v.  Towaey,  51  Tex.  129;  Levi  v.  Mieeouri 
Bank,  5  Dill.  C.  C.  104. 

LiABiuTT  FOR  Neolioknob  07  NOTARIES,  CoKKESPONDKMTs,  ETa—Thcreia 
very  great  conflict  in  the  adjudged  cases  as  to  how  far  a  bank  taking  notea 
and  other  negotiable  paper  for  collection  is  liable  for  the  defaults  of  agents 
employed  in  making  the  collection.  Unquestionably  the  bank  is  liable  for 
any  loss  occasioned  by  the  negligence  or  other  fault  of  its  immediate  servanta 
in  the  collection  of  such  paper.  Thus  where  the  cashier  of  the  bank  fraudu- 
lently omits  to  enter  collection  paper  on  the  books,  and  holds  it  without  col- 
lection, protest,  or  notice,  so  that  the  holder's  remedies  against  indorsers 
and  others  are  lost,  the  bank  is  liable:  Pahquoque  Bank  v.  Bethel  Bank,  86- 
Conn.  325;  S.  C,  4  Am.  Rep.  80.  But  where  the  services  of  a  notary  or  of  a. 
corresponding  bank  in  a  distant  city  are  employed  in  making  the  collection, 
and  a  loss  occurs  through  the  default  of  such  notary  or  corresponding  bank, 
there  is  much  difference  of  opinion  upon  the  point  as  to  whether  or  not  the- 
bank  originally  taking  the  paper  for  collection  is  liable. 

First,  as  to  the  defaults  of  notaries,  it  is  held  in  a  number  of  cases  that 
where  the  bank  having  paper  for  collection  intrusts  it  to  a  competent  notary 
for  presentment,  protest,  and  notice,  particularly  where  the  notary  is  the  one- 
usually  employed  by  such  bank  in  collecting  its  own  paper,  it  thereby  dis- 
charges its  duty  to  its  customer,  and  is  not  responsible  for  the  neglect  of  sucb^ 
notary  to  take  the  proper  steps  for  securing  the  liability  of  the  drawer  and 
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indoraera  of  tbe  paper,  and  that  the  holder  miut  look  to  the  notary  and  hU  i 
ties:  Tieman  v.  OommereUU  Bank,  7  How.  (Miss.)  648;  AgrieuUural  Bank  t. 
Commercial  Bank,  7  Smed.  ft  M.  692;  Bowling  v.  Arthur,  34  Miss.  41;  Hyde  ▼. 
Planten^  Bank,  17  La.  560;  BaldwinY.  Bank  <if  Louinana,  I  Id.  13;  CUkuntf 
Bank  v.  HowtU,  8  Md.  530;  BeUenUre  v.  Bank  qf  United  Stales,  1  Miles,  173; 
8.  C,  4  Whart  105;  S.  C,  33  Am.  Dec.  46;  Warren  Bank  v.  Stjfolk  Bank,  10 , 
Cnsh.  582;  Stacy  v.  Dane  County  Bank,  12  Wis.  629.  The  ground  npoi^hich 
some  of  these  decisions  pat  the  doctrine  that  the  bank  is  not  liable  for  the  no- 
tary's default,  is  that  he  is  a  publio  officer  in  whose  competency  and  integrity 
the  bank  has  a  right  to  trust:  Hyde  y.  Planien^  Bank,  17  La.  560;  Baldwin  v. 
Bankqf  LotMana,  1  La.  Ann.  13;  AgrieulturcU  Bank  v.  Commercial  Bank,  7 
Smed.  ft  M.  592.  And  it  is  said  that  the  presumption  that  the  bank  hat 
used  due  care  in  confiding  the  business  of  its  customer  to  such  an  officer,  is 
not  overcome  by  showing  the  notary  to  be  a  dissipated  man,  unless  it  is 
shown  that  he  was  drunk  at  the  time,  or  that  his  habits  were  so  **  universally 
intemperate"  as  to  disqualify  him  for  the  discharge  of  an  official  act:  Agri' 
cultural  Bank  v.  Commercial  Bank^  supra.  Chief  Justice  Gibson,  however, 
lays  no  stress  on  this  point,  but  rests  the  doctrine  on  much  broader  grovnd: 
Bellemirev.  Bank  of  United  States,  4  \yha3rt.  105;  33  Am,  Dec.  46. 

On  the  other  hand  are  cases  holding  that  banks  are  liable  for  the  omiasiont 
and  mistakes  of  notaries  employed  by  them  in  making  collections,  in  the 
same  way  as  for  the  acts  of  their  immediate  servants.  The  cases  on  that  side 
are  not  so  numerous  as  on  the  other:  Miranda  v.  City  Bank,  26  Am.  Dec  493; 
Thompson  v.  Bank  of  South  Carolina,  30  Id.  354;  American  Express  Co.  v. 
Haire,  21  Ind.  4;  Oerhardl  v.  Boatman's  Saving  Inst.,  38  Mo.  60;  Ayraull  v. 
Paei/ic  Bank,  47  N.  Y.  570;  S.  C,  7  Am.  Rep.  489. 

There  is  the  same  conflict  of  opinion  concerning  the  liability  of  a  bank  for 
the  negligence  of  its  correspondents  where  it  is  required  to  send  the  paper  to 
another  city  or  state  for  collection;  although  some  of  the  courts  holding  banks 
liable  for  the  defaults  of  notaries  employed  in  making  collections,  hold  them 
excused  from  responsibility  for  like  defaults  by  their  correspondents.  Com- 
pare  Oerhardt  v.  Boatman's  Saving  Inst,,  38  Mo.  60,  and  DcUy  v.  Butcher^ 
and  Drovers*  Bank,  56  Id.  94.  The  doctrine  of  the  principal  case,  that  where 
a  note  payable  at  a  distance  is  taken  by  a  bank  for  collection  and  transmitted 
to  its  correspondent  at  the  place  of  payment,  the  correspondent  is  the  agent 
•of  the  transmitting  bank  and  not  of  the  holder,  and  that  the  transmitting 
bank  is  therefore  liable  for  the  defaults  of  the  correspondent,  is  well  settled 
in  New  York:  Bank  qf  Orleans  v.  Smith,  3  Hill,  560;  Montgomery  County 
Bank  v.  Albany  City  Bank,  7  N.  Y.  459;  Commerdal  Bank  v.  Union  Bank,  11 
Id.  212;  S.  C,  in  supreme  court,  19  Barb.  391;  Ayrault  v.  Pacific  Bank,  47 
N.  Y.  570;  S.  C,  7  Am.  Eep.  489;  Indig  v.  National  OUy  Bank,  16  Hun,  200; 
reversed  on  another  point  in  S.  C,  80  N.  Y.  100.  The  same  doctrine  is 
adopted  also  by  several  other  courts:  TUms  v.  Merchants'  National  Bank,  35 
N.  J.  L.  588;  Beeves  v.  StaU  Bank  of  Ohio,  8  Ohio  St  465;  Hyde  v.  First 
National  Bank,  7  Biss.  156;  Taber  v.  Perrot,  2  Gall.  565;  Van  Wart  v.  WooU 
ley,  3  Bam.  ft  Cress.  439;  Mackersy  v.  i^omsoy,  9CL  ft  Fin.  818.  Payment  to 
the  correspondent  bank,  under  this  rule,  is  payment  to  the  transmitting  bank, 
and  if  the  correspondent  bank  afterwards  fails,  the  loss  must  be  borne  by  the 
transmitting  bank:  Taber  v.  Perrot,  2  Gall.  565;  Mackersy  v.  Ramsay,  9  CL 
ft  Fin.  818.  And  in  case  of  a  default  by  the  correspondent  bank  occasioning 
a  loss,  the  transmitting  bank  may  maintain  an  action  against  it  immediately, 
without  waiting  until  itself  sued  by  the  holder:  Commercial  Bank  v.  Utnon 
Bank,  19  Barb.  391;  S.  C,  11  N.  Y.  203. 

But  even  in  states  where  the  correspondent  bank  has  been  held  to  be  the 
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agent,  not  of  the  transmitting  bank,  bat  of  the  owner  of  the  paper,  if,  through 
the  oorreapondenVs  neglect  to  give  notice  of  ncm-payment,  the  transmitting 
bank  pay  over  the  amount  to  the  holder,  supposing  it  to  have  been  paid,  it 
may,  on  discovering  the  mistake,  recover  the  amount  from  the  correspondent 
bank:  Merchant  etc  Bank  v.  Stafford  Bank,  44  Conn.  564.  But  in  Bank  qf 
Louiaville  v.  First  National  Bank,  8  Baxter  (Tenn.),  101;  S.  C,  35  Am.  Rep. 
691,  it  is  held  that  the  transmitting  bank  is  not  responsible  for  a  loss  through 
the  negligence  of  the  correspondent  bank,  and  if  it  pays  the  amount  over  to 
the  payee  voluntarily,  it  can  not  maintain  an  action  against  the  correspondent. 

The  preponderance  of  authority  is  against  the  doctrine  of  the  principal 
•case,  and  in  favor  of  the  rule  that  the  liability  of  a  bank  taking  a  note  or  bill 
icr  collection,  which  is  payable  at  a  distance,  extends  merely  to  the  selection  of 
«  suitable  and  competent  agent  at  the  place  of  payment,  and  to  the  transmission 
of  the  paper  to  such  agent  with  proper  instructions,  and  that  the  correspondent 
bank  is  th»  agent,  not  of  the  transmitting  bank,  but  of  the  holder,  so  that  the 
transmitting  bank  is  not  liable  for  the  defaults  of  the  correspondent,  where 
•due  care  has  been  used  in  making  the  selection  of  such  correspondent: 
Fabena  v.  Mercantile  Bank,  23  Pick.  332;  Dorchester  etc.  Bank  v.  New  England 
Bank,  1  Cush.  177;  Jackson  v.  Union  Bank,  6  Har.  &  J.  146;  JEast  ffaddam 
Bank  v.  ScovU,  12  Conn.  303;  Lawrence  v.  Stonington  Bank,  0  Id.  521; 
MilUken  y.  ShapUigh,  36  Mo.  596;  Daly  v.  Butchers*  and  Drovers*  Bank,  56 
LL  04;  8.  C,  17  Am.  Rep.  663;  ^tna  Ins.  Co.  v.  Alton  City  Bank,  25  BL 
1246;  Bank  of  Louisville  v.  First  National  Bank,  8  Baxter  (Tenn.),  101;  S.  C, 
35  Am.  Rep.  691;  Cfveliek  v.  National  Bank  of  England,  9  N.  W.  Rep.  328; 
8.  C,  12  Rep.  237  (Iowa  supreme  court);  Stacy  v.  Dane  County  Bank,  12 
Wis.  629.  If  the  note  or  bill  is  expressly  taken  for  the  purpose  of  being 
transmitted  to  the  correspondent  of  the  bank  for  collection,  there  would  seem 
to  be  little  question  that  the  transmitting  bank  is  liable  only  for  the  selection 
•of  a  competent  agent  and  for  the  transmission  of  the  paper  with  proper  instruc- 
tions: Bank  qf  Washington  v.  TripUtt,  1  Pet  25;  Farmers*  Bank  v.  Owen,  5 
Cranch  0.  C.  504;  Mechanics*  Bank  v.  Earp,  4  Rawle,  384. 

The  grounds  upon  which  it  is  held  that  banks  are  not  liable  in  cases  of  this 
sort  for  the  defaolts  of  their  correspondents  are  much  the  same  as  those  upon 
which,  as  above  mentioned,  they  have  been  held  exempt  from  responsibility 
for  like  defaults  of  notaries.  The  argument  on  that  side  of  the  question  was 
well  stated  by  Chancellor  Walworth  in  his  opinion  in  the  principal  case,  a 
synopsis  of  which  is  given  above.  The  theory  is  that  there  is  no  considera- 
tion  sufficient  to  support  an  undertaking  by  the  bank  to  be  liable  for  such  de- 
laults  of  its  correspondents;  that  as  those  dealing  with  banks  must  know 
that  the  bank  officers  can  not  in  person  attend  to  collections  at  distant  points, 
tliey  are  presumed  to  assent  to  the  employment  of  such  agencies  as  are  usn- 
•aUy  made  use  of  by  the  banks  in  such  collections;  and  besides,  that  accord- 
ing to  the  usage  and  course  of  dealing  of  banks  when  they  receive  paper  for 
-collection  at  a  distance,  the  undertaking  on  their  part  is  not  for  the  collection 
of  the  paper,  but  merely  for  the  transmission  of  it  to  competent  persons  with 
proper  instructions.  8o  far  as  the  matter  of  consideration  is  concerned,  it 
has  already  been  shown  elsewhere  in  this  note  that  the  advantages  of  ex* 
change  between  distant  points  furnish  a  sufficient  inducement  on  the  part  of 
Itanking  institutions  to  undertake  such  collections. 

The  rule  laid  down  in  the  principal  case  Lb  precisely  the  rule  that  is  applied 
to  attorneys,  mercantile  agencies,  and  the  like.  Where  an  attorney  takes  a 
note  ''for  collection,"  and  puts  it  into  the  hands  of  another  attorney,  he  is 
liable  for  a  loss  through  the  latter*s  negligence  or  nusconduct:  Lewis  v.  Peek, 
10  Ala.  142;  Wilkinson  v.  Oriswold,  12  Smed.  &  M.  669;  Cummins  v.  ffeald^ 
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24  Kan.  600.  In  like  manner  a  collection  agency  taking  paper  for  ooUeotioA 
either  in  the  same  or  another  state  is  liable  for  the  defaults  of  the  attomeya 
or  other  agents  to  whom  it  intmsts  such  collection:  BrcuUtreet  y.  Ihenon,  72 
Fa.  St  124;  Morgan  v.  Tener,  83  Id.  305;  Soover  ▼.  Wiae,  01  U.  S.  308;  & 
€.,  8  Chicago  L.  N.  193.  In  the  case  last  cited,  Hnnt,  J.,  delivering  th» 
opinion,  refers  to  and  approves  the  principal  case,  and  applies  the  doctrine  of 
it  to  the  case  before  him.  We  can  conceive  of  no  valid  reason  why  a  diffsr^ 
ent  rule  of  responsibility  should  be  applied  to  collections  made  by  snoh  agen- 
cies from  that  applied  in  cases  of  banks. 

Mr.  Morse  in  his  work  on  banking  law  manifests  a  very  decided  pr^ienoe^ 
for  the  doctrine  of  those  cases  holding  a  bank  not  liable  for  the  n^gligenoer 
of  its  correspondents  in  making  collections  at  a  distance,  and  criticises  th» 
principal  case  at  considerable  length:  Mors^  on  Banking,  2d  ed.  406-417. 
Mr.  Daniel,  on  the  other  hand,  approves  the  rule  hiid  down  in  Alkii  v.  ifer- 
chanis'  Bank.  He  says:  "The  cases  which  hold  the  bank  absolutely  liaUe- 
for  any  laches  or  negligence,  whereby  the  holder  of  the  paper  suffers  loss, 
commend  themselves  to  our  approbation.  Any  other  rule  opens  the  door  to- 
carelessness  in  the  conduct  of  banking  business,  which  should  be  conducted 
with  every  safeguard  to  the  customer  who  intrusts  his  interests  to  the  keep- 
ing of  such  agents.  If  they  are  averse  to  dealing  with  distant  and  unknown 
parties,  they  should  decline  undertaking  the  collection  or  handling  of  the 
paper;  and  if  they  assume  it,  they  should  do  so  for  sufficient  compensation, 
and  be  held  responsible.  If  unwilling  to  take  charge  of  the  collection  under 
this  implied  understanding,  they  should  insist  on  a  special  contract  or  refuse 
it.  (General  usage  might  vary  this  liability,  but  the  mere  practice  of  banka 
for  their  own  convenience  would  raise  no  implication  of  such  usage:"  1  Dan. 
Neg.  Inst.,  sec.  342.  These  observations  seem  to  us  eminently  sound  and  just» 

Holder's  Right  of  Action  against  SuBAOENT.—Although  the  oorre> 
spondent  or  subagent  to  whom  the  bank  intrusts  the  collection  of  paper  re- 
ceived by  it  for  that  purpose,  is  the  agent  of  such  bank  and  not  of  the 
holder,  there  is  no  doubt  that  where  the  subagent  has  collected  the  money^ 
the  holder,  upon  notice  to  him  before  be  has  paid  the  amount  over,  may  re- 
cover it  from  him  in  an  action  for  money  had  and  received:  WUmm  v.  Smithy 
3  How.  (U.  S.)  763;  Lawnmce  v.  SUmingUm  Bank,  6  Conn.  621;  Bcuik  of  Or* 
leans  v.  Smitl^  3  Hill,  560;  MVler  v.  Farmers'  etc.  Bank,  30  Md.  382.  There 
is  nothing  in  this  inconsistent  with  the  principal  case.  Although  the  cor- 
respondent is  not  the  holder's  agent,  the  title  to  the  paper  and  to  its  proceeds, 
until  mingled  with  the  general  funds  of  the  transmitting  bank,  remains  ia 
the  holder,  and  he  may  assert  it  at  any  time  if  he  can  do  so  without  preju- 
dioe  to  the  rights  of  the  correspondent. 

Right  of  Corrbspondbnt  to  Retain  Proceeds  ov  Balavcb  Dcte  from 
Transmitting  Bank. — Where  a  note  or  bill  is  deposited  for  collection  in- 
dorsed in  blank,  thus  constituting  the  bank  the  apparent  owner,  and  the 
bank  transmits  it  to  its  correspondent  for  coHeotion,  it  is  held  by  the  su- 
preme court  of  the  United  States  that  where  there  is  a  balance  due  from  the 
transmitting  bank  to  the  correspondent,  which  is  suffered  to  remain  on  the 
credit  of  the  paper,  and  there  is  a  usage  between  the  banks  to  apply  the  pro- 
ceeds of  collections  on  the  balances  from  time  to  time,  the  correspondent  may 
so  apply  the  proceeds  of  such  note  or  bill:  Bank  qf  Metropolis  v.  New  Eng- 
land  Bank,  6  How.  (U.  S.)  227.  See  also  Wood  v.  Boylston  Nat.  Bank,  12» 
Mass.  358;  S.  C,  37  Am.  Rep.  366.  Otherwise,  where  the  indorsement  is  "for 
coUecticm,"  thus  notifying  the  correspondent  that  the  bank  is  not  the  owner.* 
Sweeny  v.  East^,  1  Wall.  166;  Cecil,  Bank  v.  Farmers'  Bank^  22  Md.  148; 
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MiOer  r.  liurmer^ete.  Bank,  90  Id.  392.  In  New  York  it  is  settled  that  the 
^ffTespondent  bank  can  not,  even  where  it  has  no  notioe  that  the  bank  is  not 
ihe  owiMc;  retain  the  proceeds  of  collection  paper,  and  apply  it  on  a  balance 
dae  from  the  transmitting  bank,  because  without  advancing  some  new  con- 
eideratkm  it  can  not  be  regarded  as  a  bona  fide  purchaser:  McBride  v.  Farm' 
«rs'  Bank^  26  N.  Y.  450;  Commereial  Bank  v.  Mcarint  Bank,  3  Reyes,  337; 
Van  Amee  v.  Bank  of  Troy,  8  Barb.  312;  West  v.  American  Exchange  Bank, 
44  Id.  175;  Lmdauer  y.  Fourtfi  National  Bank,  55  Id.  75;  Dod  v.  Fourth  ^o- 
Urnud  Bank,  59  Id.  265. 

Patbcent  to  Holder  bt  Mistaks,  Eboovery  in  Cass  of.— If  a  bank 
haying  a  note  or  bill  for  collection,  supposing  that  the  money  has  been  col- 
lected, pays  the  amount  over  to  the  holder,  it  may,  on  discovery  of  the  mis- 
take, recover  such  payment,  if  no  rights  have  been  lost  against  tne  drawer  or 
indorsers  by  reason  of  the  mistake:  DeNayer  v.  Slate  I^ational  Bank,  8  Neb. 
104;  Boat  Haddam  Bank  y.  ScovU,  12  Conn.  303;  Union  National  Bank  y. 
Sixth  National  Bank,  43  N.  Y.  452;  S.  C,  3  Am.  Rep.  718.  But  the  bank 
may  waive  its  right  against  the  holder  by  endeavoring,  after  discovering  the 
mistake,  to  recover  the  amount  from  the  drawer:  WcilieriU  v.  Bank  qf  Penn' 
tylwviia,  1  Miles,  399.  If  the  payment  is  made  to  the  holder  on  the  credit 
of  the  maker,  a  depositor  in  the  bimk,  and  the  maker  afterwards  laik,  leaving 
only  a  trifling  balance  to  his  credit,  the  payment  can  not  be  retracted  on  the 
ground  of  mistake:  Whiting  v.  City  Bank,  77  N.  Y.  363. 

Mbasubs  of  Damaois  in  an  action  against  a  bank  for  negligenoe  in  col- 
lection, whereby  the  holder's  remedy  against  prior  parties  is  lost,  is  the  actual 
loss  sustained:  Van  Wart  y.  WooUey,  3  Bam.  ft  Cress.  439;  Bank  of  Mobile  v. 
HuggkM,  3  Ala.  206;  Merchant^  etc.  Bank  v.  Stafford,  44  Conn.  564;  First 
National  Bank  v.  Fourth  National  Bank,  77  N:  Y.  320;  S.  C,  33  Am.  Rep. 
418;  Bontp  v.  Nininger,  5  Minn.  623.  Prtma/ade  the  amount  of  the  debt  is 
the  measure  of  the  loss:  Allen  v.  Suydam,  32  Am.  Dec  555,  and  note;  Dum- 
ford  V.  Patterson,  12  Id.  514;  Miranda  y.  City  Bank,  26  Id.  494;  Washington 
Bank  v.  Triplett,  1  Pet.  25.  The  bank  may  show,  howeyer,  that  the  plidnt- 
UTb  remedy  against  the  drawer  or  indorsers  is  only  delayed,  and  not  lost: 
Van  Wart  v.  WooUey,  3  Bam.  ft  Cress.  439;  or  tha^  although  the  remedy 
iigainst  some  of  the  parties  is  lost,  there  are  other  solvent  parties  still  bound, 
from  whom  the  debt  can  be  collected:  Urst  National  Bank  y.  /Fourth  National 
Bank,  77  N.  Y.  320;  S.  C,  33  Am.  Rep.  61&  Or  that  the  note  is  secured 
In  whole  or  in  part,  or  that  the  parties  against  whom  the  holder's  remedy  is 
lost  were  in  (Bct  insolvent:  Borup  v.  Nininger,  5  Minn.  523.  The  costs  and 
expenses  of  a  suit  in  which  it  was  unsuccessfully  attempted  to  hold  the  in- 
•dorser,  can  not  be  indnded  in  the  damages:  Downer  y.  Madison  County  Bank, 
4  Hill,  648. 

Ikdobsbmknt  GoysBNED  BY  Lex  Loci:  See  Aymar  y.  Sheldon,  27  Am.  Deo. 
137,  and  note.  See,  also,  citing  the  principal  case.  Hunt  y.  Standard,  16  Ind. 
35;  Huse  v.  ffambUn,  29  Iowa,  504;  Nichols  y.  Porter,  2  W.  Va.  22. 


GOMMEBGUL  BaNE  OF  BuFFALO  V.  KOBTBIGHT. 

[23  WENDBIiL,  348.1 

Fbikcipal  is  Bound  bt  Aoeiit*s  Act  ix  Violation  of  Sbcbet  Instbuo- 
TIONS  in  transferring  stock  in  a  corporation,  where  the  written  authority 
of  such  agent  gives  him  full  power  to  make  such  transfer. 
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Provision  in  Charter  that  Transfers  ov  Stock  must  be  Rioi8tkbsi> 
in  a  book  kept  for  that  purpose,  to  be  valid,  is  merely  for  the  protection 
of  the  corporation,  and  does  not  invalidate  a  transfer  not  so  registered  a» 
between  the  former  owner  and  a  vendee  or  pledgee,  who  has  dona  every- 
thing necessary  under  the  rules  of  the  corporation,  to  entitle  him  to  a. 
perfected  transfer. 

OORPORATION  IS  LIABLE  FOR  A  WRONGFUL  REFUSAL  BY  ITS    PRESIDENT  U> 

permit  a  transfer  of  stock,  without  proof  of  a  formal  delegation  of  au- 
thority to  him,  where  he  has  been  in  the  habit  of  permitting  transfers^ 
or  where  the  corporation  has  ratified  his  acts. 

Power  to  Transfer  Stock,  Made  in  Blank,  by  the  owner  placing  his 
name  and  seal,  with  the  subscription  of  a  witoess,  upon  the  back  of  the 
certificate,  which  is  subsequently  filled  up  by  the  party  to  whom  the  cer- 
tificate is  transferred,  is  valid. 

Evidence  of  a  Custom  of  Transferring  Stock  bt  Means  of  Blank 
Powers  indorsed  on  the  certificates  is  admissible,  not  to  vary  the  law» 
but  to  show  the  intent  of  a  party  in  signing  his  name  in  blank  on  a  cer- 
tificate. 

Measure  of  Damages  for  Wrongful  Refusal  to  Permit  a  Transfer 
of  stock  in  an  action  agamst  the  corporation  therefor,  is  the  highest  price 
of  the  stock  between  the  demand  for  such  transfer  and  the  triaL 

Action  for  Damages  for  Refusal  to  Permit  a  Traitsfer  of  Stock  ia 
a  convenient  common  law  remedy,  and  by  bringing  such  action  the 
plaintiff  waives  his  right  to  the  stock,  and  agrees  to  accept  compensation. 

Erbob  from  the  supreme  court  in  an  action  of  assumpsit 
against  the  corporation  defendant,  for  refusal  to  permit  a  trans- 
fer to  the  plaintiff  upon  the  books  of  the  corporation,  of  certain 
stock  standing  in  the  name  of  one  Barker.  It  appeared  that 
Barker  sent  the  certificate  of  stock,  with  his  name  and  seal  in- 
dorsed thereon  in  blank,  together  with  his  note  for  ten  thou- 
sand dollars,  to  one  Bartow,  as  collateral  security,  for  the  pur- 
pose of  obtaining  a  loan  for  that  amount;  that  Bartow  nego- 
tiated and  delivered  the  certificate  to  the  plaintiff  for  a  loan 
of  twenty-five  thousand  dollars,  the  plaintiff  giving  a  receipt^ 
stipulating  to  return  the  certificate  on  payment  of  the  loan  with- 
in a  certain  time.  Bartow  having  absconded,  the  plaintiff  filled 
up  the  blank  transfer  with  an  assignment  to  himself,  and  an  au- 
thority to  one  Sherwood  to  do  all  acts  necessary  to  perfect  it. 
Sherwood  having  requested  permission  to  transfer  the  stock  on 
the  books  of  the  bank,  was  refused  by  Barker,  who  was  then 
the  president  of  the  bank.  Barker,  it  appeared,  had  obtained 
from  Bartow  the  ten  thousand  dollars  which  he  had  authorized 
him  to  borrow,  and  offered  to  pay  over  that  sum  to  Sherwood, 
which  was  refused.  The  defense  here  was  probably  made  in  the 
interest  of  a  certain  bank  of  which  Bartow  was  cashier,  and  to 
which  he  was  largely  indebted.    Between  the  time  of  demand- 
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ing  permission  to  make  the  transfer  and  the  commencement  of 
the  snit,  the  stock  rose  to  three  hundred  per  cent,  advance. 
There  was  evidence  as  to  the  customary  mode  of  transferring 
stock,  which  is  sufficiently  stated  in  iJie  opinion.  The  jury 
were  instructed  that  the  measure  of  damages  in  this  action  was 
the  highest  price  of  the  stock  between  the  refusal  of  permission 
to  transfer  the  stock  and  the  bringing  of  the  action.  Verdict 
for  the  plaintiff  for  thirteen  thousand  five  hundred  and  thirty- 
six  dollars  and  thiiiy-five  cents.  Motion  for  a  new  trial  over- 
ruled, and  the  defendants  brought  error. 

J.  Van  Buren  and  S.  Stevens,  for  the  plaintiffB  in  error. 

S.  Sherwood  and  D,  B.  OgdeUy  for  the  defendant  in  error. 

Walworth,  Chancellor,  delivered  an  opinion  in  favor  of  re- 
versing the  judgment,  the  substance  of  which  is  given  in  the 
following  synopsis: 

The  objection  that  the  demand  of  permission  to  transfer  the 
stock,  made  on  Barker,  who  was  at  the  same  time  the  legal  owner 
of  the  shares  and  the  president  of  the  bank,  was  not  sufficient, 
is  not  well  taken.  A  person  desiring  such  a  transfer  is  not  bound 
to  hunt  up  the  directors,  and  have  a  person  appointed  to  comply 
with  his  demand.  It  is  sufficient  for  him  to  make  his  demand  at 
the  bank,  during  ordinary  business  hours,  upon  the  officers  in  at- 
tendance there.  In  the  absence  of  proof  to  the  contrary,  it  may 
well  be  presumed  thai  the  principal  officer  or  derk  at  the  bank 
during  business  hours  is  authorized  to  permit  transfers  of  stock, 
that  being  a  matter  of  common  occiunrence.  If  the  officers  in 
attendance  have  no  such  authority,  they  should  either  refer  the 
parfy  to  the  officer  who  has  authority  or  procure  his  attendance. 
It  is  the  duly  of  the  directors  of  the  bank  to  have  an  officer  in 
attendance  authorized  to  permit  transfers  to  be  made  in  the  way 
in  which  the  charter  provides. 

The  transfer  in  this  case  gave  the  plaintiff  no  legal  title  to  the 
stock,  because  not  registered  as  required  by  the  charter:  Stat. 
1834,  p.  265.  It  merely  gave  an  equitable  lien,  subject  to  aU 
prior  equities  in  favor  of  any  other  person  from  whom  such  as- 
signment was  obtained:  Stebbivs  v.  Phosnix  Fire  Ins.  Co.,  3 
Paige  Ch.  350.  To  the  same  effect,  see  Union  Bank  of  Oeorge- 
toum  V.  Laird,  2  Wheat.  391;  Marlborough  Mfg.  Co.  v.  SmUh,  2 
Conn.  579.  Proof  of  a  custom  to  make  transfers  otherwise 
than  as  provided  by  statute,  can  not  make  such  transfers  legal. 
But  since  a  bona  fide  agreement  to  transfer,  founded  upon  a  con- 
sideration actually  paid,  or  an  actual  hypothecation  of  the  stock 
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for  the  payment  of  a  specified  debt,  is,  though  not  registered,  a 
good  equitable  transfer  or  hypothecation,  and  gives  a  good  equi- 
table title  which  will  prevail  against  any  one  who  has  not  a  prior 
equity  or  who  has  not  taken  the  legal  title  without  notice  of  an 
outstanding  equity,  the  plaintiff's  case  here  stands  thus:  Bartow 
having,  by  virtue  of  the  indorsement  and  delivery  of  the  certifi- 
eaibe  to  him  with  Barker's  note,  an  equitable  lien  to  the  extent  of 
that  note,  has  transferred  that  interest  to  Kortright.  Kort- 
right's  equitable  title  is  better  than  that  of  any  uf  the  creditors 
of  Bartow,  but  the  legal  title  is  still  in  Barker. 

But  Kortright  is  not  entitled  to  a  transfer  of  the  stock  upon 
the  books,  and  the  supreme  court  was  wrong  in  holding  him  en- 
titled to  damages  to  the  full  value  of  the  stock.  The  amount 
for  which  the  stock  was  pledged  was  the  ten-thousand-doUar 
note  given  by  Barker  to  Bartow,  and  that  amount  was  tendered 
to  the  plaintiff's  agent  when  he  asked  permission  to  make  the 
transfer.  The  case  of  Kirton  v.  BrecUhwaUey  1  Mee.  &  W.  310; 
S.  C,  2  Gale,  48,  shows  that  if  Sherwood  was  authorized  to 
demand  a  transfer,  because  the  loan  for  which  the  stock  was 
pledged  was  not  paid,  he  was  also  his  agent  to  receive  a  tender 
of  the  money.  Although  Barker  was  the  president  of  the  bank, 
and  as  such  refused  to  permit  the  transfer,  he  acted  in  his  in* 
dividual  capacity  in  tendering  the  money. 

The  case  of  Bex  v.  Bank  of  England,  2  Doug.  624,  is  not  an 
authority  in  favor  of  Kortrighfs  right  to  maintain  assumpsit, 
even  though  he  be  equitably  entitled  to  a  transfer  as  against 
Barker.  In  that  case  the  action  was  by  the  legal  owners  of  the 
stock  for  a  refusal  to  permit  them  to  transfer  to  another.  The 
case  of  Gray  v.  ForOand  Bank,  3  TjILbsb.  364  [3  Am.  Dec.  166], 
was  distinguidiable  also  as  an  action  of  assumpsit  founded 
upon  the  duty  of  the  bank  to  the  plaintiff,  who  was  legally 
entitled  to  certain  new  stock  which  the  corporation  issued 
to  another.  In  Sargent  v.  Franklin  Ins,  Co,,  8  Pick.  90 
(19  Am.  Dec.  306].  the  corporation  unjustifiably  attempted 
to  defeat  a  sale  and  transfer  of  stock  to  the  plaintiffs  by  the 
owner  thereof,  by  attaching  and  selling  it  for  its  own  debt,  after 
notice  of  the  plaintiff's  rights.  Case  wae  probably  the  proper 
remedy  there.  So  here,  perhaps,  case  would  lie  if  the  corpora- 
tion, having  notice  of  the  plaintiff's  equitable  lien,  had  suffered 
Barker  to  transfer  the  stock  to  a  bona  fide  purchaser,  or  to  re- 
ceive the  dividends  thereon,  so  as  to  prevent  an  enforcement  of 
the  lien  by  a  resort  to  the  proper  tribunal.  But  the  plaintiff 
was  not  entitled  to  a  transfer  to  himself  under  any  circumstanoea 
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-without  the  consent  of  Barker,  the  pledgor,  but  could  only  have 
it  sold  if  the  money  was  not  paid,  and  the  bank  was  not  liable 
lor  refusing  to  permit  a  transfer  until  the  rights  of  the  parties 
were  settled  amicably  or  by  adjudication  of  the  proper  tribunal. 

If  the  blank  indorsement  in  this  case  had  accompanied  an  ab- 
solute sale  of  the  stock,  no  doubt  it  could  have  been  filled  up  by 
the  purchaser  so  as  to  secure  to  him  a  legal  transfer,  and  to  ef- 
fectuate the  actual  intent.  Nelson  v.  Dubois,  13  Johns.  175; 
Oampbell  v.  BuUer,  14  Id.  349;  and  fferrick  v.  Carmain,  12  Id. 
161,  though  relating  to  mere  guaranties,  contain  the  principle 
applicable  to  such  a  case,  because  a  seal  is  unnecessary  to  a 
transfer  of  stock.  But  here  the  attempt  was  to  fill  up  the  blank 
-contrary  to  the  intent  of  the  parties.  Eortright  knew  when  he 
took  the  certificate  that  it  could  only  be  transferred  on  the  books 
of  the  bank,  and  that  he  only  obtained  an  equitable  pledge  of 
BartoVs  equitable  interest,  and  therefore  took  subject  to  every 
^uiiy  in  favor  of  Barker  or  of  any  other  person  to  whom  the 
«tock  had  been  previously  assigned.  Yet  he  filled  up  the  blank 
with  an  absolute  assignment  and  an  authoriiy  to  make  a  legal 
transfer.  No  doubt  Eortright,  as  an  equitable  pledgee  of  Bartow's 
interest,  could,  in  case  of  non-payment  of  Bartow's  debt,  upon 
due  notice  to  attaching  creditors  of  Bartow  and  to  Barker,  have 
«old  the  pledge,  and  out  of  the  proceeds  paid  over  to  Barker  all 
beyond  the  amount  due  to  Bartow  on  Barker's  note,  and  out  of 
that  amount  retained  the  whole  or  so  much  as  was  due  from  Bar- 
tow to  him. 

But  if  the  action  had  been  right,  the  measure  of  damages  given 
to  the  jury  at  the  circuit  was  clearly  wrong.  The  bank's  refusal 
to  permit  the  transfer  did  not  impair  Eortright's  title,  if  any  he 
had,  nor  can  a  recovery  against  the  corporation  give  it  any  right 
to  the  stock  or  to  the  dividends.  The  plaintiff  may  still  file  a 
bill  against  Barker  and  the  bank  to  compel  a  sale  of  the  pledge 
.and  a  transfer  to  the  purchaser  on  the  books  of  the  bank.  The 
basik  can  not  become  the  owner  of  the  stock,  because  it  can  not 
reduce  its  capital  by  purchasing  its  own  stock,  and  is  prohibited 
by  law  from  receiving  it  even  as  securiiy  for  a  loan.  The  true 
rule  of  damages,  therefore,  would  be  the  depreciation  in  value, 
since  the  stock  and  dividends  would  still  belong  to  him. 

Yebflange,  Senator.  Let  us  examine  separately  such  of  the 
prominent  points  in  this  cause  as  bear  on  the  merits  of  the  con- 
troversy, or  the  legal  principle  governing  similar  afiQEurs. 

1.  Supposing  the  assignment  and  power  of  attorney  on  the 
6tock  certificate  to  have  been  legally  executed,  was  the  plaintiff 
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below  entitled  to  a  transfer  of  the  stock?  Bartow,  as  appears 
in  the  evidence,  was  intrusted  by  Barker  with  the  certificate 
of  this  stock  for  the  purpose  of  borrowing  money  on  it^ 
securiiy.  The  certificate  was  accompanied  with  such  an  au-^ 
thoriiy  to  transfer  (now  presuming  that  authority  to  be  valid) 
as  would  hold  out  Bartow,  to  any  one  to  whom  he  might  apply 
for  a  loan,  in  the  character  of  an  agent  having  full  right  to  trans- 
fer, or  to  substitute  some  other  person  as  the  attorney  for  that 
purpose.  Bartow  does  not  appear  himself  the  pledgee  (for  then 
the  power  would  have  been  made  out  to  him  immediately),  but 
as  an  agent  empowered  to  obtain  money  on  a  pledge  of  stock. 
The  precise  use  Barton  was  expected  to  make  of  the  stock,  and 
the  different  use  he  may  have  actually  made,  were  nothing  to 
the  purpose,  as  against  those  who  acted  upon  the  faith  of  the 
general  authority  intrusted  to  the  holder  of  the  certificate  and 
its  blank  indorsements.  ''  So  far  as  the  agent,  whether  general 
or  special,  is  in  any  case  held  out  to  the  public  at  large  or  to 
third  persons  dealing  with  him,  as  competent  to  contract  for  or 
to  bind  the  principal,  the  latter  vnll  be  bound  by  the  acts  of  the 
agent,  notwithstanding  he  may  have  deviated  from  his  secret  in- 
structions, and  orders,  for  otherwise  such  instructions  and 
orders  would  operate  as  a  fraud  upon  the  unsuspecting  confi- 
dence of  the  other  party.'*  See  Story  on  Agency,  sees.  127, 133, 
and  especially  the  well-reasoned  distinctions  and  explanations 
in  note  1,  page  117,  and  note  pages  118, 119,  and  authorities 
there  cited. 

The  intent  of  Barker  and  his  understanding  with  Bartow 
were,  that  the  stock  should  be  used  as  a  security  for  a  loan  of 
ten  thousand  dollars  for  himself.  But  he  held  out  Bartow,  or 
whomsoever  he  might  substitute  to  himself,  as  authorized  to 
make  any  disposition  of  the  stock  whatever.  Bartow  was  in- 
trusted with  what  Lord  Ellenborough,  in  a  well-known  leading 
case  on  the  law  of  agency,  15  East,  44,  expressly  terms,  '*th» 
usual  external  indicia  of  the  right  of  disposing  of  the  property.'* 
On  the  faith  of  these  external  indiciay  Kortright  lent  twenty-five 
thousand  dollars  upon  the  aggregate  security  of  this  and  other 
stocks.  If  the  law  should  now  hold  this  transaction  to  be  void, 
it  would,  indeed,  as  Judge  Story  says,  "operate  as  a  fraud 
upon  the  unsuspecting  confidence  of  the  other  party."  If  the 
holder  of  the  certificate  and  the  power  has  been  voluntarily  ex- 
hibited to  the  money-dealing  public,  as  having  the  competent 
right  of  pledge,  disposal,  and  transfer  vested  in  him  by  means 
of  all  the  usual  and  well-known  evidences  of  such  right,  the  pri^ 
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Tate  understanding  of  Barker  and  Bartow,  and  the  former  sup* 
position  that  the  stock  was  to  be  or  was  pledged  in  a  manner 
different  from  that  which  actoallj  took  place,  can  not  affect  the 
rights  of  those  who,  if  misled,  were  misled  by  Barker's  own 
acts.  Much  stress  is  laid  upon  the  enactment  in  the  bank 
charter,  that  '*  no  transfer  shall  be  valid,  unless  such  transfer 
shall  haye  been  registered  in  a  book  kept  for  that  purpose  by 
the  directors."  Does  it  then  follow  that  £ortright  had  not  a 
legal  title  to  the  stock,  such  as  he  could  assert  by  suit,  the  trans- 
fer not  being  yet  perfected,  or,  in  the  words  of  the  charter, 
"valid"?  This  provision  of  the  charter  is  evidently  for  the 
protection  of  the  bank  in  the  payment  of  dividends;  for  the  as- 
certaining the  legal  voters  at  its  election;  and  finally,  as  appears 
from  the  comparison  of  the  charter  with  the  general  regulationa 
of  our  moneyed  corporations,  for  preventing,  in  case  of  corporate 
bankruptcy,  the  escape  from  liability  to  contribute  for  the  de- 
ficiency. Such  a  provision  does  not  interfere  with  the  rights  of 
ownership,  as  between  the  person  in  whose  name  the  stock  may 
stand,  and  his  vendee  or  pledgee.  The  title  might  be  perfect 
as  between  them,  and  yet  not  valid  as  to  any  other  liability  or 
right  which  was  meant  to  be  protected  by  this  legal  evidence  of 
transfer  on  the  books. 

Such  legal  evidence,  it  is  made  the  bank's  duty,  by  operation 
of  law  as  well  as  by  its  own  express  understanding  in  its  certifi- 
cates, to  furnish  to  the  person  entitled  to  the  possession,  when- 
ever he  has  complied  with  the  conditions  prescribed  to  show 
that  right.  The  bank  sets  forth  those  conditions  in  its  stock 
certificate.  It  there  states  to  the  world  the  terms  upon  which 
that  valid  and  perfect  titie  shall  be  furnished;  the  shares  are 
there  made  transferable  only  ''  on  the  books  of  the  bank  by  the 
said  stockholder,  or  his  attorney,  on  surrender  of  the  certificate." 
When  the  evidence  of  the  certificate  and  the  power  of  attorney 
has  been  produced  as  required  (and  that  evidence  furnished  by 
the  prior  stockholder  himself),  how  can  either  the  bank  or  that 
stockholder  be  at  liberty  to  deny  the  legal  obligation  of  making 
a  formal  transfer  on  the  books?  The  bank  was  previously  at 
liberty  to  require  by  its  by-laws  and  certificate  other  evidence; 
it  might  have  required  that  the  transfer  should  be  made  only  by 
the  former  owner  in  i>erson,  or  by  his  oral  assent.  The  direct- 
ors have  not  done  so;  they  made  other  conditions,  and  must 
stand  hy  them.  To  restrict  directiy  or  indirectiy  the  right  of 
having  a  transfer  on  the  books,  to  those  who  in  addition  to  the 
prima  facie  proof  of  property  can  show  an  undisputed  owner* 
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ship  in  themselves,  and  not  merely  a  qualified  right  or  interest, 
would  be  contrary  to  the  intent  of  the  charter,  the  necessities 
of  business,  and  even  to  reason  and  justice.  It  would  cut  off 
trustees  and  assignees,  as  well  as  prevent  the  common  and  very 
convenient  practice  of  bona  fide  stock  loans!  The  subsequent 
refusal  of  the  stockholder,  who  has  sold  or  pledged  such  stock 
and  given  a  power  of  attorney  to  transfer,  to  perfect  his  con^ 
tract,  or  his  inhibition  of  the  transfer,  can  not  lessen  the  obli« 
gation  of  the  bank  to  comply  with  its  own  rules,  its  express 
understanding,  and  its  legal  duly. 

2.  Barker  is  a  party  to  the  transaction  on  his  own  account. 
He  is  also  president  of  the  bank.  Was  that  legal  proof  that  he 
had  authority  to  act  for  the  bank  in  this  behalf,  there  being  no 
evidence  of  any  formal  delegation  to  him  of  authoriiy  by  the 
vote  of  the  directors  ?  If  he  had  no  authoriiy  to  act  on  behalf 
of  the  bank  in  relation  to  the  transfer,  then  the  refusal  was  on 
his  own  account  alone,  and  the  action  against  the  bank  must 
fail.  This  difficulty  would  have  been  formidable,  it  might  per- 
haps have  been  insuperable,  in  the  days  of  Lord  Coke  or  of 
Hale.  But  the  old  law  of  corporate  delegation  has  been  modi- 
fied by  the  customs  and  wants  of  modem  commerce.  It  is  in 
evidence  from  the  cashier,  that  ''the  president  or  the  cashier 
permitted  transfers."  Barker  appears  to  have  been  at  the  bank- 
ing-house as  president,  and  to  have  there  acted  for  the  bank  as 
well  as  on  his  own  business.  The  bank,  in  defending  this  very 
suit,  has  ratified  his  acts,  which  might  have  been  disavowed.  If, 
as  president.  Barker  was  in  the  habit  of  permitting  transfers,  or 
if  the  board  had  ratified  his  acts,  the  directors  can  not  now  re- 
ject him  as  their  agent  and  representative.  ''As  the  appoint- 
ment of  an  agent  may  not  always  be  evidenced  by  the  written 
vote  of  the  directors,  it  is  now  the  settled  doctrine,  at  least  in 
America,  that  it  may  be  inferred  or  implied  from  the  adoption 
or  recognition  of  the  acts  of  the  agent  by  the  corporation  or  its 
functionaries.  Thus,  if  a  cashier  of  a  bank  should  openly  act 
as  such  in  the  common  transactions  of  the  bank,  with  the  full 
knowledge  and  assent  of  the  directors,  his  acts  would  be  oblig- 
atory upon  the  bank,  although  there  might  be  no  written  vote 
or  record  to  establish  his  appointment: "  12  Wheat.  64, 74;  Story 
on  Agency,  sec.  52. 

3.  The  power  of  attorney  to  transfer,  etc.,  was  made  in  blank, 
by  the  owner  placing  his  name  and  seal  with  the  subscription  of 
a  witness  upon  the  back  of  the  certificate,  which  was  sent  for 
the  purpose  of  having  a  power  written  above  the  name  and  seal. 
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to  any  person  -who  might  advance  money  on  its  security,  to 
whomsoever  he  might  direct:  was  that  power  valid  when  thus 
written  ?    This  objection,  like  the  last,  would  have  been  more 
formidable  in  England  a  century  or  two  ago,  than  it  is  now  in 
this  country.    Evidence  was  given  that  this  was  the  customaiy 
mode  for  years,  of  transferring  stock  in  our  great  stock  market 
of  New  York,  as  well  as  elsewhere.     Such  a  custom  certainly 
could  not  vaiy  the  settled  law,  if  that  pronounced  a  deed  or 
other  sealed  instrument  to  be  void  when  written  and  executed  in 
this  manner;  but  the  evidence  of  custom  is  good  not  to  contra- 
dict or  change  the  law,  but  to  explain  the  meaning  and  intent 
of  parties  in  contracts:  as  here,  to  show  Barker's  understanding 
and  design  in  regard  to  .the  authority  he  gave.    Judge  Edwards, 
at  the  trial,  stated  its  effect  with  precision.    He  said  that ''  the 
testimony  was  legal  proof  not  to  vaiy  the  law,  but  to  sho^ 
Barker's  intention  in  thus  executing  an  instrument  in  blank.'' 
I  will  not  repeat  what  I  have  elsewhere  said,  as  to  my  view  of  the 
nature  and  effect  of  evidence  of  commercial  usage :  See  S.  and  If. 
Allen  V.  Merchants'  Bank,  22  Wend.  215  [anle,  289].    But  does  not 
this  custom,  whatever  may  have  been  Barker's  intent,  vary  or 
contradict  the  settled  general  law?    It  might  have  done  so  in 
older  times  when  the  authority  of  the  rule  in  Sheppard's  Touch- 
stone, and  in  Perkins  (as  cited  and  relied  upon  in  the  argument), 
was  still  i)aramount.     It  was  then  held  that  if  a  man  write  his 
name  and  affix  his  seal  to  a  blank  paper,  and  give  direction  to 
another  to  write  a  deed  over  it,  and  such  other  write  such  deed, 
it  is  nevertheless  no  deed.     I  say  this  might  then  have  been 
fatal;  but  at  a  very  early  day,  the  strong  equities  of  special  cases 
sometimes  compelled  courts  to  break  through  the  rule,  and  as 
long  ago  as  40  Elizabeth,  when  in  a  bond  given  pour  le  sauver 
harmless y  i.  e.,  for  indemnity,  a  blank  was  left  to  insert  the 
Christian  name,  which  was  filled  up  after  execution  by  consent 
of  parties,  the  bond  was  held  good.    If,  however,  we  leave  the 
antiquarian  part  of  the  law  and  come  down  to  a  state  of  socieiy 
like  our  own,  we  shall  find  the  more  rational  doctrine  well  estab- 
lished.    The  case  of  Texira  v.  Evans,  before  Lord  Mansfield, 
was,  I  think,  the  first  where  the  doctrine  was  clearly  and  broadly 
applied:  1  Anst.  229.     Evans  wanted  to  borrow  four  thousand 
pounds,  or  as  much  of  it  as  could  be  raised  on  his  security.    He 
executed  a  bond  with  blanks  for  the  name  and  sums  (certainly 
the  most  material  parts,  thus  being  in  blank),  on  which  Texira 
lent  half  the  desired  sum,  and  the  agent  filled  up  the  bond  with 
his  name  and  that  amount;  this  bond  was  held  to  be  good. 
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Some  years  after,  Judge  Wilson,  in  Addis  y.  Baker,  1  Anst.  229, 
says:  **  On  navy  bills  which  are  not  in  their  nature  negotiable, 
the  common  practice  is  this:  a  letter  of  attorney  to  receive  the 
money  (which  is  a  deed  under  seal),  is  made  out  in  blank  for  the 
jDiame.  This  is  always  sold  with  the  navy  bill,  and  thus  they 
sre  negotiated  from  hand  to  hand,  till  any  purchaser  chooses  to 
fill  up  the  blank  with  his  own  name/'  The  decision  of  the  case 
was  in  conformiiy  with  these  views. 

On  the  foundation  of  these  cases  and  the  corresponding  usage 
in  this  country,  the  courts  here  and  in  other  states,  have  made 
imany  analogous  decisions.  Thus  in  4  Johns.  54,  it  was  held 
ihat  a  deed  might  be  altered  in  a  material  part,  by  consent  of 
parties,  and  more  recently  by  our  supreme  court,  that  bonds 
-executed  in  blank  with  parol  authoriiy  to  fill  up  and  deliver 
them  were  valid:  6  Cow.  60;  and  8  Id.  118.  So  in  Knapp  v. 
3TaUby,  18  Wend.  587,  the  instrument  was  signed  and  sealed  by 
-the  party,  and  the  authority  given,  was  to  make  certain  material 
iterations  on  it:  this  was  held  valid.  See  also  5  Mass.  686. 
^Those  familiar  with  the  business  of  our  custom-houses,  well 
Iluow  that  the  usage  of  executing  bonds  in  blank  is  of  daily 
occurrence  there,  and  this  is  unquestionably  done  with  th^ 
sanction  of  the  legal  advisers  of  the  United  States,  nor  has  the 
"validiiy  of  such  bonds  ever  been  questioned.  Now  the  writing 
of  a  whole  power  to  transfer,  with  verbal  or  implied  authority  to 
do  so,  above  a  seal  and  signature  on  the  back  of  a  stock  certifi- 
cate, where  nothing  else  could  with  any  propriety  be  possibly 
written,  is  a  far  smaller  excuse  for  delegated  authority,  than 
where  the  name  of  a  x)arty  is  inserted,  or  still  more  the  sum  for 
which  he  is  to  become  bound.  There  the  responsibility  that  the 
agent  may  impose  upon  his  principals  is  unlimited.  Here  it  is 
confined  to  the  hundred  shares  of  stock,  with  the  latitude  of 
inserting  one  name  or  another  as  the  vendee,  pledgee,  or  the 
Attorney. 

4.  Is  the  rule  of  damages  applied  by  the  jury  correct?  If  the 
estimate  of  the  rights  and  character  of  the  parties  to  the  trans- 
action above  taken  be  correct,  then  the  rule  of  damages  laid 
down  by  the  chief  justice  appears  to  me  to  be  equally  so.  If 
tixe  bank  be  bound  by  the  acts  of  Barker  as  its  president;  if 
Barker  be  bound  by  that  evidence  of  authority  to  transfer  hia 
stock  which  he  voluntarily  held  out  to  all  who  might  deal  with 
his  agent,  then  the  pledge  to  the  plaintiff  below  of  this  stock 
with  others  for  a  larger  amount  than  the  sum  intended  by  Barker, 
^ve  to  such  a  pledgee  a  perfect  right  to  the  possession  of  hiff 
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flecuriiy,  and  all  the  legal  incidents  which  follow  such  posses- 
sion. If  he  was  prevented  from  realizing  or  securing  his  debt 
hj  the  bank's  refusal  to  allow  the  transfer,  the  bank  must  be 
liable  for  the  highest  price  of  the  stock  at  any  time  after  the 
^demand  and  before  trial.  Our  supreme  court,  in  3  Cow.  84, 
quoted  and  adopted  the  rule  of  Judge  Grose  in  2  East,  211; 
"  the  true  measure  of  damages  in  all  these  cases  is  that  which 
will  indemnify  the  plaintiff  for  the  breach."  In  9  Cow.  697, 
Judge  Sutherland,  in  a  per  curiam  opinion,  comes  to  the  conclu- 
sion, that ''  if  the  plaintiff  without  unreasonable  delay  prosecute 
the  suit,  we  think  it  just  that  the  fluctuations  in  price  be  ex- 
duBiyely  at  the  hazard  of  the  defendant,  the  plaintiff  haying 
done  everything  in  his  power  to  have  the  contract  settled,  and 
which  is  prevented  only  by  the  default  of  the  defendant.  In 
mich  a  case  the  plaintiff  is  entitled  to  the  highest  price  between 
the  day  when  the  delivery  should  have  been  made  and  the  day 
-of  trial."  It  is  true  that  this  rule  relates  primarily  to  express 
contracts  of  sale,  but  the  reasons  apply  with  equal  force  to,  and 
have  always  governed  actions  in  any  form  (trover,  assumpsit,  or 
<»se),  where  compensation  in  damages  is  claimed  for  refusal  to 
deliver,  or  illegal  conversion  of  anything,  to  the  property  or 
possession  of  which  the  pla^tiff  is  lawfully  entitled.  In  this 
-case,  according  to  Judge  Grose's  rule,  the  highest  measure  of 
-damages  can  hardly  indemnify  the  plaintiff  below,  as  it  seems 
that  the  whole  amount  of  stock  pledged  is  not  sufficient  to 
secure  his  loan  of  twenfy-five  thousand  dollars. 

The  action  for  damages  is  a  convenient  common  law  remedy 
by  a  civil  suit  for  what  otherwise  woidd  have  to  be  sought  by 
mandamus  to  direct  the  transfer;  so  that  the  damages  are  the 
substitute  for  the  stock  itself,  and  should  be  of  the  value  of  the 
highest  security  it  afforded,  or  at  least  the  highest  within  the 
4unount  of  the  debt  for  which  it  was  pledged:  See  Doug.  523. 
It  has  been  argued  that  the  plaintiff  below  is  still  the  owner  of 
the  stock,  and  can  claim  no  damages  beyond  the  loss  sustained 
1)y  its  fall  in  price.  Not  so;  the  bank  has  denied  that  the 
plaintiff  is  the  owner.  He  himself,  by  the  election  of  this  action 
■and  the  acceptance  of  the  amount  he  recovers,  will  waive  his 
right  to  the  stock,  and  signify  his  assent  to  accept  compensation 
or  damages  instead.  Such  recovery  will  be  an  effectual  bar  to 
«ny  further  claim  to  the  stock  itself.  It  is  analogous  to  the 
case  of  a  recovery  in  trover,  where,  when  the  suit  and  the  dam- 
ages ore  not  for  the  temporary  detention  but  for  the  actual  con- 
version, the  conversion  is  so  far  ratified  by  the  judgment  as  to 
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X)a8s  the  right  of  properiy  to  whomsoever  may  be  the  holder  ii> 
consequence  of  such  tortious  conversion.  "  Judgment  in  trover 
for  a  permanent  conversion,  say  the  books,  changes  the  property 
unless  it  should  be  made  to  appear  that  the  damages  were  given 
for  a  temporary  conversion  merely,  not  for  the  value  of  the  thing 
itself:"  Bull.  N.  P.  49;  GHb.  L.  of  Ev.  265;  Stark.  Ev.,  pt.  4, 
p.  1508.  Here  the  action  and  the  evidence  supporting  it  are  for 
the  value  of  the  stock  itself,  and  that  evidence  shows  that  Eort- 
righfs  actual  damages  incurred  by  the  refusal  to  transfer  are- 
quite  equal  at  least  to  the  highest  value.  If  the  bank  has  not 
been  indemnified  by  Barker,  or  whoever  else  may  have  an  in- 
terest in  the  matter,  as  is  the  ordinary  course  of  things  under 
such  circumstances,  it  will,  I  presume,  upon  payment  of  the 
judgment,  be  entitled  to  receive  from  Barker  the  amount  of  the 
loss  incurred  by  a  refusal  to  transfer,  made  at  his  request  and 
for  his  advantage.  The  loan  was  honest  and  friendly,  and  as- 
one  of  the  two  parties  Eortright  or  Barker,  one  or  the  other, 
must  ultimately  suffer,  the  true  inquiry  will  be  that  which  Judge- 
BuUer  says  "is  the  common  question  every  day  at  Guildhall, 
when  one  or  two  innocent  persons  must  suffer  by  the  fraud  or 
negligence  of  a  third — which  of  the  two  gave  credit?"  Here 
Barker  trusted  Bartow  and  enabled  him  to  gain  credit  from 
others,  and  whoever  stands  in  Barker's  place  takes  his  respon- 
sibilities. On  the  other  hand,  to  what  did  Kortright  give 
credit?  First,  to  the  bank,  its  certificate  and  the  forms  of  trans- 
fer there  held  out;  second,  he  trusted  Barker's  name  and  seal, 
duly  attested  and  signed  to  jwiper  written  by  his  authority. 
Who  of  these  parties  ought  to  suffer? 

Judge  Edwards'  charge  I  think  incorrect  in  one  point  only, 
that  Barker  would  have  a  claim  against  Kortright  for  any  sum 
recovered  by  him  against  the  bank,  beyond  the  ten  thousand 
dollars  for  which  the  stock  was  meant  to  be  pledged.  I  regard 
the  pledge  as  good  for  any  amount  that  Bartow  obtained  on  it, 
so  that  Kortright  was  entitled  for  himself  to  such  damages  as 
woidd  make  him  whole,  within  the  limits  of  tae  highest  market 
price  of  the  stock.  But  this  does  not  affect  the  verdict,  whicb 
has  rendered  substantial  justice,  and  I  would  not  disturb  it,  un- 
less the  legal  difficulties  were  far  more  seriotis  than  those  pre- 
sented here.     The  judgment  should  be  affirmed. 

On  the  question  being  put.  Shall  this  judgment  be  reversed?' 
the  members  of  the  court  divided  as  follows: 
In  the  affirmative:  Ibe  chancellor,  and  Senators  Clabk,  Dick-^ 

IMSON,  POWEBS,  WaOEB — 5. 
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III  the  negatiye:  The  president  of  the  senate,  and  Senators 
FuBMAN,  Hawkins,  Hull,  Huntinoton,  Jones,  H.  A.  Livinoston, 
Matnjbd,  Nioholas,  Peck,  Skinner,  Stebuno,  Yebflanok,  Works 
— U. 

Whereupon  the  judgment  of  the  supreme  court  was  afibrmed. 


Sbcrst  iNSTBUcnoKs  Given  to  Aoekt  are  not  Binding  on  Third  Per- 
sons when  in  his  dealings  with  them  he  acts  within  the  scope  of  his  apparent 
authority:  Blane  v.  PrcvdJU^  2  Am.  Deo.  546;  Munn  y.  Commission  Co.,  8 Id. 
219;  BossUer  v.  RossUer,  24  Id.  62;  Topham  v.  Roche,  27  Id.  387;  J^'rty  v. 
Bigelow,  28  Id.  476.  On  this  point  the  principal  case  was  approved  in  SfcU- 
lory  V.  BurreU,  1  K  D.  Smith,  243. 

Shares  of  Corporation  are  Assignable  notwithstanding  By-law  lim- 
iting their  transfer  to  the  office  of  the  company  or  providing  that  a  transfer 
■hall  not  be  valid  until  registered  on  the  books  of  the  company:  Bank  of 
Utica  V.  SmaUejf,  14  Am.  Dec.  526,  and  note;  Sargent  v.  Franklin  Ins,  Co., 
19  Id.  306;  and  in  support  of  this  position  the  principal  case  is  cited  as  au- 
thority in  Black  v.  Zacharie,  3  How.  (U.  S.)  613;  Comeau  v.  Guild  Farm  OU 
Co.,  3  Daly,  220;  Orr  v.  Bigelow,  14  N.  Y.  560;  LeUch  v.  Wells,  48  Id.  693; 
Johnson  v.  l/nderhUl,  52  Id.  210;  BUrraU  v.  Bushwick  R.  R.  Co.,  76  Id.  219; 
Mechanics^  Banking  Ass.  v.  Mariposa  Co.,  3  Robt.  403;  and  approved  on  that 
point  in  Mechanics'  Bank  v.  N.  Y.  A  N.  H.  R.  R.  Co.,  13  N.  Y.  624;  but  dis- 
tinguished  from  that  case,  as  there  the  certiHcate  was  obtained  by  the  holder, 
by  fraud.  The  principal  case  was  referred  to  as  an  authority  respecting  the 
transfer  of  stock  generally,  in  Thorp  v.  WoodhuU,  1  Sandf.  Ch.  416;  and  Dela- 
field  V.  SiaJtt  of  Illinois,  2  Wend.  219. 

Liability  of  Corporation  for  Actts  of  its  Agent:  See  BeaUy  v.  Marine 
Ins.  Co.,  3  Am.  Dec.  401;  White  v.  WestpoH  Mfg.  Co.,  11  Id.  168;  Mott  v. 
Hicks,  13  Id.  550;  Lyman  v.  White  River  Bridge  Co.,  16  Id.  705;  Frankfort 
St.  Co.  V.  Churchill,  17  Id.  159;  Garrison  v.  Combs,  22  Id.  120;  LeggeU  v.  N. 
J.  <£r  B.  Co.,  23  Id.  728;  Rabassa  v.  Orleans  Nav.  Co.,  25  Id.  200;  Pa.  etc. 
Nav.  Co.  V.  Dandridge,  29  Id.  543;  Marlatt  v.  Levee  8.  C.  P.  Co.,  Id.  468; 
EStereU  v.  United  States,  30  Id.  584.  The  doctrine  of  the  principal  case,  as  to 
the  liability  of  the  corporation  for  the  acts  of  its  agents,  is  approved  in  Bank 
of  Vergennes  v.  Warren,  7  Hill,  94;  Bank  of  Lyons  v.  Demmon,  Hill  &  D.  406; 
and  MitcheU  v.  V.  C.  M.  Co.,  67  N.  Y.  282. 

Transfer  of  Stock  Made  in  Blank. — On  this  point  the  principal  case  was 
cited  as  authority  in  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y.  331;  HoWrook  v. 
N.  J.  Zinc  Co.,  57  Id.  623;  BarOeU  v.  Board  of  Education,  59  111.  371;  and 
was  approved  in  Dunn  v.  Commerced  Bank  of  Buffalo,  11  Barb.  584,  but  a 
distinction  drawn,  as  in  that  case  the  complainant  held  in  his  hand  the  naked 
blank  assignments  and  the  certificates,  and  did  not  prove  that  he  owned  them 
or  had  any  interest  in  them  whatever. 

Refusal  to  Transfer  Stock,  Measure  of  Damages  for.— As  to  liability 
of  a  company  for  refusing  to  transfer  stock,  see  Morgan  v.  Bank  of  N.  A.,  11 
Am.  Dec.  576;  SargcTU  v.  Franklin  Ins.  Co.,  19  Id.  306.  The  principal  case  is 
regarded  as  authority  on  the  point  that  an  action  for  damages  is  a  proper  rem- 
edy against  a  corporation  for  the  refusal  of  its  officers  to  transfer  stock,  in  Peo» 
file  V.  Parker  Vehi  Coal  Co.,  1  Abb.  Pr.  129;  Ramsey  v.  Erie  Railway  Co.,  7 
Abb.  (N.  S.)  183;  N.  Y.  ^:N.  H.  R.  R.  Co.  v.  Schuyler,  38  Barb.  555;  Clark  y. 
Miner,  4n  Id.  40;  Comeau  v.  Guild  Farm  Oil  Co.,  3  Daly,  220;  Ex  parte  Fire- 
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men's  In$.  Co.,  6  Hill,  243;  People  v.  Parker  Vein  Coed  Co.,  10  How.  Pr.  651; 
Ramaey  v.  Erie  Hailway  Co.,  38  Id.  217;  Cuehmah  v.  TTiayer  Af/g,  Jewelry 
Co.,  53  Id.  61;  SmUh  v.  Am.  Coal  Co.,  7  Ijans.  321,  and  idso  on  the  point  thai 
where  the  value  of  the  property  is  fluctuating,  the  measure  of  damages  is  the 
highest  market  value  between  the  time  of  the  injury  complained  of  and  the 
time  of  trial:  ^EToTTi^  v.  Hathaxoay,  33  Cal.  120;  8mUh  v.  Duniap,  12  HL  192; 
Scott  V.  Rogers,  4  Abb.  App.  Cas.  163,  n.;  Wilson  v.  MaUhews,  24  Barb.  296; 
Van  Allen  v.  Illinois  Central  E.  R.  Co.,  7  Bosw.  638;  WiUon  v.  Little,  2  N. 
Y.  460;  Clark  v.  MUler,  64  Id.  636. 

Othbr  points  upon  which  thb  principal  case  is  cited,  are:  In  sup- 
port of  the  rule  that  if  the  owner  of  stock  places  it  in  the  possession  of  another, 
with  the  usual  indicia  of  ownership,  he  is  bound  by  any  disposition  made  of 
it  by  such  person  to  one  who  takes  it  without  notice  for  valuable  consideration 
on  the  strength  of  such  indicia,  in  Brewster  v.  Sime,  42  Cal.  147;  Moore  v.  Jfet^ 
ropolitan  Nat.  Bank,  66  N.  Y.  46;  MuUer  v.  Pondir,  Id.  336;  and  to  the  point 
that  a  party  may  file  a  bill  to  compel  a  bank  to  transfer  stock  to  a  purchaser, 
in  Cushman  v.  Thayer  Jewelry  Mfg.  Co.,  4  Daly,  332.  The  case  is  approved 
on  that  point,  but  hdd  not  to  apply  where  the  transferror  was  indebted  to  the 
corporation,  in  DrisiM  v.  WexA  Bradley  ds  C.  M.  Co.,  69  N.  Y.  lOS. 


HASTmos  V.  LusE. 

[22  Wbitdsll,  410.] 

Words  Spoken  bt  Counsel  or  by  a  Party  Condoctino  his  own  Casb, 
in  the  course  of  judicial  proceedings,  if  relevant  and  pertinent  to  the 
question  before  the  court,  are  privileged,  and  not  subject  to  an  action  for 
slander,  however  false,  malicious,  and  injurious  they  may  be. 

Words  not  Relevant  or  Pertistent  to  the  Matter  in  Question,  spoken 
in  the  course  of  judicial  proceedings,  are  nevertheless  privileged  if  spoken 
in  good  faith,  under  a  bcdief  that  tliey  were  relevant  and  proper,  and  with* 
out  actual  nudice,  of  which  the  jury  are  to  judge. 

PRIYILEOE  WILL  NOT  ATAIL  ON  A  MOTION  IN  ArREST  OF  JUDGMENT  agSinst 

the  defendant  in  slander,  where  there  are  special  pleas  that  the  words 
were  used  in  the  course  of  judicial  proceedings  in  conducting  the  defend- 
ant's own  cause,  were  relevant  and  pertinent,  and  were  not  spoken  mali- 
ciously, and  those  foots  being  put  in  issue  are  all  found  against  the  defend* 
ant. 

Ebbob  from  the  supreme  court  in  an  action  of  slander  for 
speaking  certain  words  charging  the  plaintiff  with  perjury,  the 
words  having  been  spoken  while  the  defendant  was  testifying 
before  a  magistrate  on  his  examination  on  a  criminal  charge  pre- 
ferred against  him  by  the  plaintiff.  Pleas,  the  general  issue  and 
three  special  pleas,  the  substance  of  which  is  stated  in  the  opin- 
ion, and  two  replications  to  each  special  plea,  the  substance  of 
which  is  also  stated  in  the  opinion.  Verdict  finding  for  the 
plaintiff  on  all  the  issues,  and  assessing  his  damages  at  six  cents. 
Motion  in  arrest  of  judgment  denied  by  the  supreme  courts  and. 
the  defendant  brought  error. 
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Jf.  J.  BidweU,  for  the  plaintiff  in  error. 
W.  G.  Noyes,  for  the  defendant  in  error. 

Walwobth,  Chancellor.  The  principle  involved  in  this  case  is 
of  great  importance  to  the  community,  inasmuch  as  it  involves  the 
rights  and  privileges  of  counsel  and  of  parties  in  the  investiga- 
tion of  suits  and  other  proceedings  before  our  judicial  tribunals; 
and  as  I  believe  it  is  the  first  cause  of  the  kind  which  has  been 
brought  before  this  court  of  dernier  ressort,  and  has  been  very 
fully  and  most  ably  argued  here  by  the  counsel  upon  both  sides,  I 
bave  considered  it  my  duty  to  examine  the  law  on  the  subject 
more  fully  than  would  be  necessary  or  proper  in  an  ordinary 
<3a8e  of  mere  verbal  slander;  for  it  is  not  only  right  Ismd  proper 
that  parties  and  their  counsel  shoidd  know  what  their  privileges 
are,  but  also  that  the  law  should  be  deliberately  and  correctly 
settled.  In  applying  the  principles  of  law  to  the  case  under 
consideration  we  must,  therefore,  be  careful  on  the  one  hand 
that  we  do  not  restrict  cotmsel  within  such  narrow  limits  that 
they  will  not  dare  to  openly  and  fearlessly  discharge  their  whole 
duty  to  their  clients,  or  to  themselves  when  they  manage  their 
own  cases;  and  on  the  other  hand  we  must  not  furnish  them 
with  the  shield  of  Zeus,  and  thereby  enable  them  with  impunity 
to  destroy  the  characters  of  whomsoever  they  please. 

There  are  two  classes  of  privileged  communications  recog- 
nized in  the  law  in  reference  to  actions  of  slander,  and  the  priv- 
ileges of  counsel  may  sometimes  fall  within  the  one  class  and 
aometunes  within  the  other.  In  one  class  of  cases,  the  law  pro- 
tects the  defendant  so  far  as  not  to  impute  malice  to  him  from 
the  mere  fact  of  his  having  spoken  words  of  the  plaintiff  which 
are  in  themselves  actionable,  though  he  may  not  be  able  to  prove 
the  truth  of  his  allegations.  But  the  plaintiff  will  be  able  to 
sustain  his  action  for  slander,  if  be  can  satisfy  the  jury,  by 
other  proof,  that  there  was  actual  malice  on  the  part  of  the  de- 
fendant, and  that  he  uttered  the  words  for  the  mere  purpose  of 
de&ming  the  plaintiff.  In  the  other  class  of  cases  the  privilege 
is  an  effectual  shield  to  the  defendant;  so  that  no  action  of 
islander  can  be  sustained  against  him,  whatever  his  motive  may 
have  been  in  using  the  slanderous  words. 

One  of  the  earliest  cases  of  the  first  class  is  Parson  Frit's  case^ 
reported  by  BoUe:  1  Koll.  Abr.  87,  pi.  5.  Although  the  report 
ot  this  case  is  very  short,  it  will  be  perfectly  understood  by  a 
reference  to  Fox's  Martyrology,  where  the  author,  in  giving  an 
account  of  the  severe  punishments  inflicted  by  the  vengeance  of 
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heaven  upon  some  of  the  persecntors  of  the  protestants  during- 
the  reign  of  the  bloody  Mary,  states  that  Grimwood,  or  Green- 
wood as  he  is  called  by  KoUe,  one  of  the  perjured  witnesses  who- 
was  hired  to  swear  away  the  life  of  John  Cooper,  an  innocent 
person,  who  was  convicted  and  hanged,  was  soon  after  destroyed 
by  the  terrible  judgment  of  God;  being  suddenly  seized  while- 
in  perfect  health,  so  violently  that  his  bowels  gushed  out.  From 
the  report  it  appears  the  defendant,  Parson  Prit,  having  been 
recently  settled  in  the  parish,  and  not  knowing  all  his  parish* 
ioners,  in  preaching  against  the  heinous  sin  of  perjury  cited  this- 
case,  from  the  Book  of  Martyrs;  and,  no  doubt,  commented 
severely  upon  Greenwood  and  upon  White,  his  forsworn  com- 
panion, who,'  by  their  perjury,  had  caused  an  innocent  man  to 
be  drawn  in  quarters  and  his  wife  and  children  to  be  left  deso- 
late. It  turned  out,  however,  that  Greenwood  was  not  dead» 
and  that  being  a  resident  of  that  parish,  he  was  present  in  the 
church  and  heard  the  sermon,  and  afterwards  brought  a  suit 
against  the  parson  for  charging  him  with  perjury.  But  the 
court  held  that  it  was  a  privileged  communication,  and  the  cir- 
cumstances under  which  the  words  were  spoken  showed  there 
was  no  actual  malice  towards  the  plaintiff.  See  also  Cro.  Jac. 
91.  This  case  has  been  followed  by  a  numerous  class  depend* 
ing  upon  the  same  principle;  in  which  the  sx>eaking  of  the  words 
is  held  to  be  a  privileged  communication,  the  occasion  of  the 
speaking  being  such,  that  prima  facie  there  could  have  been  no 
malicious  intent  to  defame  the  person  of  whom  they  were  spoken, 
and  the  interests  of  socieiy  requiring  that  the  defendant 
should  be  permitted  to  speak  freely  in  the  situation  in  which  he 
is  placed,  provided  he  confine  himself  within  the  bounds  of  what 
he  believes  to  be  the  truth.  In  cases  of  this  kind,  the  defendant 
may  avail  himself  of  his  privilege  under  the  plea  of  the  general 
issue,  even  under  the  new  rules  of  pleading  adopted  in  England. 
This  was  so  decided  in  the  recent  case  of  LiUie  v.  Price,  2 
Harr.  &  WoU.  646,  in  the  court  of  king's  bench;  where  Lord 
Denman,  C.  J.,  after  taking  time  to  consult  with  the  judges, 
and  referring  to  the  new  rule  which  declares  the  defense  under 
the  general  issue  in  slander  shall  be  the  same  as  before,  says: 
"  We  are  all  of  opinion  that  this  defense  does  not  require  to  be 
pleaded  specially.  It  goes  to  the  very  root  of  the  action.  It 
shows  the  party  not  guilty  of  malice,  and  consequently  it  is  open 
to  him  without  having  pleaded  it."  The  presumption  in  these 
cases,  that  there  was  no  malice,  is  not  rebutted  by  the  plaintiffs 
merely  showing  that  the  charge  against  him  was  untrue  in 
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-point  of  fact;  ib  most  be  farther  shown  that  the  defendant 
either  knew  or  had  reason  to  believe  it  was  untrue,  at  the 
time  of  the  speaking  of  the  words  complained  of:  Kine  y. 
SeweU,  1  Hom.  &  Hurl.  83;  S.  C,  3  Mee.  &  W.  297.  Proving 
that  the  defendant  knew  the  charge  to  be  false,  would  unques- 
tionably be  evidence  of  express  malice;  and  would  destroy  the 
defense  in  this  class  of  cases. 

As  the  plaintiff  has  a  right  to  prove  express  malice  in  such 
cases,  to  sustain  his  action  notwithstanding  the  privilege,  it  fol- 
lows, of  course,  that  if  the  defendant  attempt  to  set  up  his  privi- 
lege as  a  defense,  by  a  special  plea,  he  must  not  only  plead  the 
fiict  which  rendered  it  a  privileged  communication,  but  he  must 
-deny  the  allegation  in  the  declaration,  that  the  words  were 
maliciously  spoken,  to  enable  the  plaintiff  to  go  to  the  jury  upon 
ihe  question  of  actual  malice,  if  he  thinks  proper  to  do  so: 
Smith  V.  Thomas,  1  Hodges,  353;  S.  C,  2  Bing.  (N.  S.)  372.  It 
follows,  of  course,  upon  a  motion  in  arrest  of  judgment,  if  the 
Hsharge  of  malice  was  denied  in  the  plea,  and  issue  taken 
thereon,  or  if  the  general  issue  only  was  pleaded,  so  that  the 
plaintiff  would  be  bound  to  prove  express  malice  to  entitle  him 
to  a  verdict  in  this  class  of  cases,  the  court  must  presume  it 
was  proved  upon  the  trial;  although  it  should  appear  from  the 
^declaration  or  other  pleadings,  that  it  was  prima  facie  a  privi- 
leged commimication. 

The  second  class  of  privileges  embraces  words  spoken  by 
members  of  parliament,  or  of  congress,  or  of  the  state  legisla- 
ture, in  the  discharge  of  their  official  duties  in  the  house,  for 
which  no  action  of  slander  will  lie,  however  false  and  malicious 
may  be  the  charge  against  the  private  reputation  of  an  individ- 
ual. To  this  class,  also,  belong  complaints  made  to  grand  juries 
and  magistrates,  charging  persons  with  crimes  for  which  no  action 
of  slander  will  lie,  aliliough  express  malice  as  well  as  the  absolute 
falsity  of  the  charge  can  be  established  by  proof.  But  the  law 
has  provided  a  different  remedy  in  cases  of  that  kind,  where,  in 
addition  to  what  has  before  been  stated,  it  can  be  proved  that 
the  party  who  made  the  complaint  had  no  probable  cause  for 
believing  that  the  charge  was  true.  Upon  a  full  consideration 
of  all  the  authorities  on  the  subject,  I  think  that  the  privilege 
of  counsel  in  advocating  the  causes  of  their  clients,  and  of  par- 
ties who  are  conducting  their  own  causes,  belongs  to  the  same 
<;la88  where  they  have  confined  themselves  to  what  was  relevant 
and  pertinent  to  the  question  before  the  court,  and  that  the  mo- 
tives with  which  they  have  spoken  what  was  relevant  and  perti- 
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nent  to  the  cause  they  -were  advocating,  can  not  be  questioned 
in  an  action  of  slander.  Thus  far,  it  appears  to  be  neoessaiy  to- 
extend  the  privilege  for  the  protection  of  the  rights  of  parties;, 
as  those  rights  might  sometimes  be  jeoparded  if  counsel  were  re- 
strained from  commenting  freely  upon  the  characters  of  wit- 
nesses, and  the  conduct  of  parties,  when  such  comments  were 
relevant,  for  fear  of  being  harassed  with  slander  suits,  and  at- 
tempts to  prove  they  were  actuated  by  malicious  motives  ixh 
the  discharge  of  their  duty.  Such  I  understand  also  to  be  the 
conclusion  at  which  the  court  of  king's  bench  arrived  in  the 
case  of  the  present  lord  chief  baron  of  the  court  of  exchequer: 
Hodgson  v.  ScarleU,  1  Bam.  &  Aid.  232;  Holt's  N.  P.  621. 

Although  Mr.  Holt  has  attempted  to  give  a  statement  of  what 
occurred  in  banc,  as  well  as  a  report  of  the  case  at  nisi  prms,  to 
understand  the  decision  correctly  it  is  necessaiy  to  examine  the 
case  in  Bamewall  &  Alderson,  not  only  as  to  the  final  opinion  of 
the  judges,  but  also  as  to  what  occurred  in  the  course  of  the 
argument.  There  was  no  question  as  to  the  &ct  that  the  plaint- 
iflf  was  nonsuited  upon  the  opening,  by  Baron  "Wood,  who  held 
the  assizes,  without  permitting  him  to  go  to  the  jury.  He, 
therefore,  had  no  opportunity  to  prove  express  malice,  or  to 
have  it  inferred  from  the  manner  in  which  the  charge  was  made. 
His  counsel  upon  the  argument  insisted  that  the  learned  judge 
had  stopped  the  cause  too  soon,  without  hearing  the  evidence. 
To  this  it  was  answered  that  Baron  Wood  had  reported  that  the 
counsel  at  the  assizes  admitted  that  the  alleged  slanderous 
words  were  used  by  the  defendant  as  observations  in  a  cause, 
and  were  pertinent  to  the  matter  in  issue.  But  as  there  ap- 
peared to  have  been  a  misapprehension  on  this  point,  the  court 
heard  a  statement  of  the  proceedings  in  the  original  suit  from 
the  notes  of  Mr.  Justice  Bailey,  who  tried  the  cause.  The 
plaintifiTs  counsel  still  contended  there  was  a  question  which 
ought  to  have  been  left  to  the  jury,  as  they  were  to  say  whether 
there  was  not  malice  to  be  inferred  from  the  facts.  Upon  which 
Lord  Ellenborough  immediately  inquired  if  the  words  were 
relevant,  whether  they  were  not  within  the  protection  of  the  law  f 
And  it  was  in  answer  to  this  part  of  the  argument,  that  in  de- 
livering his  final  decision  in  the  cause  he  said,  although  he  ad- 
mitted it  might  have  been  too  much  for  the  counsel  to  say  that 
the  attorney  was  wicked  and  fraudulent:  ''  It  appears  to  me 
that  the  words  spoken  were  uttered  in  the  original  cause,  and 
were  relevant  and  pertinent  to  it,  and  consequently  that  this 
action  is  not  maintainable." 
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I  do  not  tinderstand  from  this,  ho-wever,  that  eyerything  thai 
in  any  state  of  &cts  would  be  relevant  and  pertinent  to  the  mat- 
ter in  question  before  the  court,  comes  within  this  rule  of  pro- 
tection, where  those  &ct8  which  would  have  rendered  it  relevant 
and  pertinent  do  not  exist.  Thus,  if  counsel,  in  the  argument 
of  his  client's  cause,  should  avail  himself  of  that  opportunity  to 
saj  of  a  party,  or  of  a  witness,  against  whom  there  was  nothing 
in  the  evidence  to  justify  a  suspicion  of  the  kind,  that  he  was  & 
thief  or  a  murderer,  it  might  be  a  proper  case  for  a  jury  to  say 
whether  the  counsel  was  not  actuated  by  malice,  and  improperly 
availed  himself  of  his  situation  as  counsel  to  defame  the  party 
or  witness.  Such  appears  to  have  been  the  opinion  of  the 
judges  in  the  case  of  Hodgson  v.  Scarlett^  and  such  also  must 
have  been  the  opinion  of  the  supreme  court  of  this  state  in  the 
case  of  Ring  v.  Wheeler ^  7  Cow.  725,  for  the  language  of  the  de- 
fendant as  stated  in  any  of  the  seven  first  counts  of  the  declara- 
tion in  that  case  might  have  been  relevant  and  pertinent,  and 
the  words  charged  in  the  fourth  and  sixth  counts  probably  were 
relevant  to  the  matter  before  the  arbitrators,  if  the  counsel  waa 
oi>ening  his  defense,  and  merely  stating  what  he  expected  ta 
prove,  according  to  the  case  of  MouUon  or  BovMon  v.  Clapham, 
1  Roll.  Abr.  87,  which  was  so  much  relied  upon  by  the  coun- 
sel for  the  plaintiffs  in  error  upon  the  argument  of  this  cause. 
Upon  the  authority  of  that  case,  perhaps,  they  should  have  been 
considered  as  relevant  and  pertinent,  even  after  verdict. 

I  do  not,  however,  consider  the  case  of  MbuUon  v.  Clapham 
as  an  authority  for  holding  that  everything  which  may  be  said 
to  the  court  or  jury,  by  a  party  or  his  counsel,  in  the  progress 
of  a  cause,  ais  absolutely  protected,  although  it  was  not  relevant 
or  pertinent  to  the  matter  in  question,  so  as  to  preclude  the- 
party  injured  thereby  from  showing  to  a  jury  that  the  language^ 
was  used  maliciously,  and  for  the  mere  purpose  of  defaming  him. 
Many  of  these  old  cases  are  very  imperfectly  reported,  and  ara 
therefore  apt  to  mislead  us,  unless  they  are  examined  with  care. 
This  case,  although  it  is  to  be  found  in  D'Anvers,  Sir  William 
Jones,  March,  and  in  BoUe's  Abridgment,  is  not  stated  by  either 
two  of  them  in  precisely  the  same  way.  As  reported  by  Sir 
William  Jones,  it  would  lead  us  to  the  conclusion  that  the  court 
meant  to  decide  that  anything  said  in  court  by  a  party  in  disaf- 
firmance of  what  was  sworn  against  him  was  absolutely  pro- 
tected, although  found  by  the  jury  to  have  been  said  maliciously; 
but  by  referring  to  BoUe,  it  will  be  seen  that  the  language  used 
by  the  defendant  was  addressed  to  the  court,  and  was  a  mer» 
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etatement  that  the  affidavit  was  untme,  and  that  he  would  prove 
to  them  by  forty  witnesses  that  it  was  so;  and  therefore  it  was 
holden  that  the  action  was  not  maintainable,  as  it  appeared  from 
the  plaintiff's  declaration  that  the  answer  made  by  Uie  defendant 
to  the  affidavit  was  spoken  merely  in  defense  of  himself,,  and  in 
a  legal  and  judicial  way,  **  inasmuch  as  he  said  he  would  prove 
it  by  forty  witnesses." 

Neither  is  the  dictum  of  Cromwell's  chief  justice  of  the  up- 
per bench,  Style,  462,  to  be  taken  as  broadly  as  stated  by  the 
reporter,  without  knowing  the  state  of  facts  in  reference  to  which 
the  dictum  was  applied.  I  presume  he  must  have  used  this  lan- 
guage in  reference  to  words  spoken  by  counsel  in  opening  the  de- 
fense of  his  client's  cause  to  the  jury,  stating  what  he  should 
prove.  For  he  immediately  adds,  ''  it  is  his  duty  to  speak  for 
his  client,  and  it  shall  be  intended  to  be  spoken  according  to 
his  client's  instructions."  But  surely  no  one  can  for  a  moment 
suppose  the  learned  chief  justice  intended  to  say  that  it  was  the 
duty  of  counsel  to  say  anything  that  was  not  relevant  to  the 
matter  in  question;  or  to  go  beyond  the  case  for  the  purpose  of 
maligning  a  witness  or  the  adverse  ^paxty,  although  he  might 
have  been  instructed  to  do  so  by  his  client.  As  I  imderstand 
the  case  of  Brook  v.  Montague,  Cro.  Jac.  90,  the  plea  must  have 
alleged  that  the  words  were  spoken  by  the  coimsel  in  relation 
to  tiie  evidence  which  was  to  be  given  in  favor  of  the  jury 
iigainst  Brook,  who  had  attainted  them.  He  probably  was  in- 
structed by  his  client  that  Brook  had  been  convicted  of  felony; 
and  if  so,  he  was  probably  incapable  of  proceeding  in  the  attaint 
Against  the  jury,  as  the  law  then  stood:  Co.  Lit.  130,  a;  SleiglU 
V.  Kane,  2  Johns.  Cas.  236.  The  language  of  the  reporter  is, 
that  the  counsel  spoke  the  words  in  evidence.  This  certainly 
<!Ould  not  be  so,  as  there  was  no  pretense  that  the  counsel  was  a 
witness  on  the  trial.  I  have  no  doubt,  therefere,  that  the  lan- 
^^uage  of  the  plea  was  that  the  counsel,  in  reference  to  the  mat- 
ters to  be  given  in  evidence,  spake  the  words  mentioned  in  the 
plaintiff's  declaration,  etc.,  and  that  by  a  slip  of  the  reporter's 
pen,  or  otherwise,  a  part  of  the  sentence  is  left  out  in  the 
printed  report.  The  case  of  Badgley  v.  Hedges,  1  Penn.  233,  is 
like  that  of  MouUon  v.  Clapham;  for  it  is  evident  the  defendant 
fipoke  in  reference  to  the  contradictory  evidence  which  he  in- 
tended to  give  in  the  cause,  or  which  he  already  had  given.  If 
BO,  what  he  said  was  relevant,  although  perhaps  not  said  at  the 
right  time.  I  am  satisfied,  therefore,  that  there  is  no  law,  either 
ancient  or  modem,  which  affords  complete  protection  to  parties 
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or  counsel  so  as  to  bring  the  language  used  by  them  in  the 
-course  of  judicial  proceedings  within  the  second  class  of  privi- 
leged communications  which  I  have  stated,  except  where  the 
words  complained  of  as  slanderous  were  relevant  or  pertinent  to 
ihe  question  to  be  determined  by  the  court  or  jury. 

There  may  be  cases  which  properly  belong  to  the  first  class  of 
privileged  communications,  arising  in  the  course  of  judicial  pro- 
<;eedings.  Parties  and  even  counsel  sometimes  misjudge  as  to 
what  is  relevant  and  pertinent  to  the  question  before  the  court, 
and  especially  parties  who  are  not  much  acquainted  with  judicial 
proceedings;  and  it  may  be  very  proper  in  such  cases  to  leave  it 
as  a  matter  of  fact  for  the  juiy  to  determine,  whether  the  words 
were  spoken  in  good  faith,  under  a  belief  that  they  were  relevant 
or  proper,  or  whether  the  party  using  them  was  actuated  by 
malice  and  intended  to  slander  the  plaintiff.  The  case  of  AUen 
V.  Crofooty  2  Wend.  516,  appears  to  be  a  case  of  this  kind,  for 
it  is  evident  that  the  words  spoken  were  not  relevant  in  the 
judicial  proceeding,  or  pertinent  to  any  question  then  before  the 
court.  But  as  circimistances  showed  that  the  defendant  either 
supposed  he  was  bound  to  answer  the  question,  or  that  it  was 
relevant  and  pertinent  to  the  proceedings,  I  think  the  court  very 
properly  decided  that  it  should  have  been  left  to  the  jury  to  de- 
termine whether  the  defendant  acted  in  good  faith  supposing  it 
was  relevant  and  proper  to  answer  the  question  put  to  him  by 
the  plaintiff,  although  he  had  not  yet  been  sworn  as  a  witness 
on  the  examination  of  the  complaint  which  he  had  previously 
made  on  oath,  or  whether  he  was  actuated  by  malice.  In  cases 
belonging  to  that  class  of  privileged  communications,  malice  in 
fact  may  be  inferred  from  the  language  of  the  communication 
itself,  as  well  as  from  extrinsic  evidence:  Wright  v.  WoodgcUe,  1 
•Gale,  329. 

But  though  the  slanderous  words  were  spoken  in  the  course 
of  a  judicial  proceeding,  and  were  relevant  and  pertinent  to  the 
matter  in  question,  or  the  defendant  may  have  used  them  in 
good  faith,  supposing  them  to  be  pertinent,  without  actual  malice 
or  any  intention  of  slandering  the  plaintiff,  yet  if  these  facts 
do  not  appear  from  the  pleadings  or  the  finding  of  the  jury,  if 
will  not  aid  the  defendant  upon  a  motion  in  arrest  of  judgment. 
On  such  motion  the  court  can  not  know  that  the  slanderous 
words  were  pertinent,  or  that  the  plaintiff  did  not  satisfy  the 
jury  that  they  were  not  only  impertinent  to  the  matter  in  ques- 
tion before  the  court,  but  also  that  the  defendant  spoke  them 
with  a  malicious  intent,  for  the  mere  purpose  of  defaming  the 
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plamiiff  and  wounding  his  feelings.  Such  is  the  effect  of  the- 
decision  of  the  supreme  court,  both  in  the  case  of  McClaugkrf^ 
V.  WetTnare,  6  Johns.  82,  decided  nearly  thirty  years  ago,  and  ia 
the  more  recent  case  of  IHng  y.  Wheeler,  to  which  I  have  before^ 
referred. 

Each  of  the  counts  in  the  plaintiff's  declaration  in  this  case 
contains  more  or  less  slanderous  expressions,  imputing  the  crime^ 
of  perjury,  in  language  which  prima  facie  could  not  have  been 
pertinent  to  any  question  before  the  court,  for  it  does  not  ap- 
pear to  have  been  addressed  to  the  court,  but  to  the  plaintiff 
himself,  who  was  a  witness  there:  and  if  the  defendant  used  all 
the  abusive  language  towards  or  in  reference  to  the  witnesa 
which  is  stated  in  either  of  those  counts,  although  some  of  ii 
might  have  been  relevant  to  the  matter  in  question,  no  jury 
could  hesitate  in  coming  to  a  correct  conclusion  whether  thai 
which  was  not  pertinent  was  uttered  in  good  faith  or  with  a 
malicious  intent  to  defame  the  plaintiff;  although  the  defendant 
must  have  proved  that  he  had  great  provocation  to  excuse  all 
this  harsh  language,  or  no  honest  jury  could  have  given  a  verdict 
of  only  six  cents  against  him. 

The  defense  in  tiiis  case  is  set  up  by  several  special  pleas  in 
addition  to  the  general  issue;  and  the  objection  urged  by  th& 
third  point  of  the  plaintiff  in  error  is,  that  although  the  declara- 
tion may  have  been  prima  facie  sufficient,  the  replications  are 
bad,  and  sufficient  is  admitted  upon  the  whole  record  to  con- 
stitute a  good  defense.  On  the  other  hand  it  is  urged,  that  if 
there  are  any  material  issues  the  pleas  are  bad,  and  as  the  de- 
fendant committed  the  first  fault  in  pleading,  it  is  not  a  case  for 
a  repleader.  I  have  examined  the  special  pleas  particularly,  and 
think  either  of  them  would  have  been  held  good  upon  general 
demurrer,  if  I  am  correct  in  the  conclusion  at  which  I  have^ 
arrived  as  to  the  law  of  the  case.  It  is  expressly  stated  by  Mr. 
Justice  Buller,  that  the  defendant  may  by  way  of  justification 
plead  that  the  words  were  spoken  by  him  as  counsel  in  a  cause, 
and  that  they  were  pertinent  to  the  matter  in  question,  or  he  may 
give  them  in  evidence  under  the  general  issue,  for  they  prove 
'  him  not  to  have  been  guilty  of  speaking  the  words  maliciously: 
Bull.  N.  P.  10.  See  also  Lord  CromweWa  case,  4  Co.  U.  The 
two  first  special  pleas,  therefore,  showing  that  the  slanderous- 
words  stated  in  the  declaration  were  spoken  by  the  defendant  in 
the  judicial  proceeding,  while  conducting  his  own  defense  with- 
out counsel,  and  that  they  were  pertinent  to  the  matter  in  ques- 
tion, constituted  a  good  bar  to  the  action,  as  they  brought  the- 
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case  within  the  second  class  of  priyileged  communications  which^ 
I  have  noticed.  To  each  of  these  pleas  there  were  two  replica- 
tions (as  authorized  by  the  revised  statutes  upon  a  special  ap- 
plication to  the  court),  each  of  which  replications  was  a  good, 
answer  to  the  plea:  one  replication  traversed  the  fact  that  the- 
words  spoken  were  either  pertinent  or  material  to  the  matter  ii> 
question,  and  the  other  traversed  the  allegation  in  the  plea  thai 
tilie  words  were  used  by  the  defendant  in  the  matter  in  questioit 
before  the  justice,  while  conducting  his  defense  therein;  and  a» 
the  jury  found  a  verdict  for  the  plaintitf  on  all  the  issues^ 
neither  of  those  pleas  can  aid  the  defendant.  In  the  last  special 
plea  the  defendant,  in  addition  to  the  facts  stated  in  the  two> 
preceding  pleas,  also  averred  that  the  words  were  spoken  with- 
out any  malice  towards  the  plaintiff,  and  therefore,  if  I  am  right 
in  supposing  that  a  parly  is  not  answerable  for  words  innocently 
spoken  by  him  in  conducting  his  defense  in  a  judicial  proceed- 
ing, and  without  malice,  although  they  may  not  have  been* 
strictly  pertinent,  perhaps  a  replication  merely  denying  the 
pertinency  of  the  words  would  not  have  been  a  sufficient  answer 
to  this  plea. 

The  first  replication  to  this  special  plea  does,  however,  in  sub- 
stance, put  in  issue  the  question  of  malicious  intent  as  well  as^ 
the  pertinency  of  the  slanderous  words,  although  the  malice  is 
only  stated  by  way  of  inducement  to  the  traverse  of  the  ma- 
licious intent.  As  that  part  of  the  replication  directly  nega- 
tives the  allegation  in  the  plea  which  it  was  material  to  negative- 
in  connection  with  the  traverse  of  the  pertinency  of  the  slander- 
ous words,  its  effect,  after  verdict,  must  be  different  from  the 
case  of  a  replication  which  merely  sets  up  new  matter  as  induce- 
ment to  the  traverse,  and  then  traverses  an  immaterial  allega- 
tion in  the  plea,  leaving  that  which  was  most  material  unan- 
swered. It  is  in  this  case  at  most  but  a  misjoining  of  the  issue,, 
which  is  cured  after  verdict;  and  the  jury  have  found  in  terms,, 
in  reference  to  this  issue,  that  the  words  were  spoken  falsely 
and  maliciously,  and  that  they  were  not  pertinent  and  materiaL 
Again:  the  second  replication  to  this  plea  is  a  full  answer  to  it» 
even  if  the  first  replication  is  stricken  entirely  out  of  the  record; 
and  upon  the  last  replication  the  jury  have  found  that  the  slan- 
derous words  were  not  uttered  by  the  defendant  while  condoet* 
ing  his  own  defense  on  the  examination  before  the  justice,  at 
alleged  in  his  last  special  plea. 

For  these  reasons  I  think  the  supreme  court  were  rif^ht  in  ra» 
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fusing  to  arrest  the  judgment,  and  that  their  decision  should 
be  affirmed. 

The  court  being  unanimouslj  of  the  same  opinion,  the  judg- 
ment of  the  supreme  court  was  accordingly  affirmed. 

Pbiyilegb  as  to  Words  Spoken  in  Judicial  Procebdinos:  See  Shock 
T.  McChegney,  2  Am.  Dec.  415;  McMillan  v.  BvrcJh  Id.  426,  and  note;  Jarvif 
V.  JIafheway,  3  Id.  473;  Bunion  v.  Worley,  7  Id.  735;  Hardin  v.  Cwntiock,  12 
Id.  427,  and  note;  Stackpole  v.  ITennent  17  Id.  187,  and  note;  AUen  v.  Crofoot^ 
20  Id.  647;  Vausse  v.  Lee,  26  Id.  168.  The  case  of  Hcutinga  y.  Lunk  is  rec- 
ognized as  an  authority  with  respect  to  the  existence  and  limits  of  this  priv- 
ilege, and  its  doctrine  approved  and  applied  in  OUberi  v.  People,  1  Denio,  43; 
Suydam  v.  Moffat,  1  Sandf.  464;  Marsh  ▼.  EUsioorth,  36  How.  Pr.  535;  S.  C, 
60  N.  Y.  312;  Perkins  v.  MitcheU,  31  Barb.  469;  Hoar  v.  Wood,  3  Mete.  198. 
It  is  also  cited  as  an  authority  concerning  privileged  communications  gener- 
ally, in  Streeiy  v.  Wood,  15  Barb.  Ill;  Hosmer  v.  Loveland,  10  Id.  116;  KUHck 
r.  Colby,  46  N.  Y.  434. 


Gabdneb  V.  Gabdneb. 

[22  WXKDBLL,  620.] 

Loan  bt  Husband  to  Wife  for  the  Benefit  of  her  Separate  Estatb 
is  valid  in  equity  as  a  charge  on  such  estate,  unless  prohibited  by  the  in- 
stniment  under  which  she  holds;  and  such  loan,  if  collectible,  most  b« 
accounted  for  by  the  wife  as  administratrix  of  her  husband,  and  the  rea- 
sonable presumption  is  that  the  separate  estate  is  sufficient  to  repay  the 
loan. 

Dbstrotino  a  Bond,  with  a  Deolarkd  Intent  to  Forgive  the  Debt,  is 
sufficient  by  way  of  gift  to  release  the  debt 

Coobt  of  Chancery  has  Power  to  Award  an  Issue  to  Try  the  Sanity 
of  a  donor  of  a  gift  in  the  nature  of  a  bequest,  and,  in  case  of  doubt,  it 
is  its  duty  to  do  so. 

Habitual  Drunkard  is  Presumed  Competent  when  Sober  to  make  a 
will  or  a  vaUd  gift,  unless  it  appears  that  intemperance  has  produced  a 
settled  derangement  of  the  faculties. 

General  Influence  of  a  Wife  over  her  Husband,  arising  &om  affec- 
tion produced  by  her  kindness,  does  nofc  constitute  or  afford  an  inference 
of  undue  inliuence. 

Undue  Influence  to  Vitiate  an  Act  must  Amount  to  Coercion  destroy- 
ing free  agency,  or  harassing  importunity  producing  compliance  for  the 
sake  of  peace. 

Appeal  from  a  decree  of  the  court  of  chancery,  7  Paige,  512, 
a£Snmng  a  decree  of  the  surrogate  confirming  a  report  of  audit- 
ors charging  the  appellant,  in  her  account  as  administratrix  of 
her  deceased  husband,  with  a  certain  sum  of  two  thousand  dol- 
lars, alleged  to  have  been  borrowed  by  her  from  her  husband 
for  the  improyement  of  certain  separate  estate  of  hers  in  Will- 
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iamsburgh.  The  administratrix  claimed  that  her  husband  be- 
fore his  death  destroyed  the  bond  given  for  said  loan,  and  made 
her  a  gift  of  the  money.  The  evidence  on  that  point  is  snffi« 
ciently  stated  in  the  opinion.  The  respondents,  distributees  of 
a  moiety  of  the  estate  of  the  deceased,  insisted  that  he  was  at 
the  time  non  compos  mentis,  by  reason  of  being  an  habitual 
drunkard.  The  facts  relating  to  that  matter  are  also  stated  in 
the  opinion.  To  prove  the  deceased's  incompetence,  the  re- 
spondents gave  evidence  to  show  that  within  a  few  days  after 
the  allied  destruction  of  the  bond  the  deceased  was,  by  the 
court  of  chancery,  removed,  on  the  ground  of  insanity,  from  the 
guardianship  of  a  certain  infant's  estate:  KetUetaa  v.  Oardner,  1 
Paige,  488.     Other  facts  are  stated  in  the  opinion. 

M.  T.  Beynolds,  for  the  appellant. 

c/l  Bhoades  and  S,  Stevens,  for  the  respondents. 

CowEN,  J.  The  main  objection  here,  is,  that  Mrs.  Gardner  was 
not  chargeable  with  the  two  thousand  dollars  which  she  had  bor- 
rowed from  her  husband.  1.  It  is  said  she  was  not  liable, 
because  the  loan  was  by  the  husband  to  his  wife.  It  is  ad- 
mitted to  be  void  at  law,  upon  the  ground  that  the  wife  can  not 
contract  a  debt  to  any  one,  and  especially  to  her  husband.  This 
rule  is  xmiversal  at  law,  and  it  is  the  general  rule  of  a  court  of 
chancery,  which  follows  the  law:  Simpson  v.  Simpson,  4  Dana, 
140.  Chancery,  however,  has  raised  an  exception:  not  an  ex- 
ception in  terms,  but  yet  a  substantial  one.  If  the  wife  holds 
an  estate  separate  from  and  independent  of  her  husband,  as  she 
may  do  in  equity,  chancery  considers  her  in  respect  to  her  power 
over  this  estate  a  feme-sole:  2  Kent's  Com.  164,  3d  ed.;  and, 
although  she  is  still  incapable  of  charging  herself  at  law,  and 
equally  incapable  in  equity  of  charging  herself  personally  with 
debts,  yet  I  think  the  better  opinion  is  that  separate  debts  con- 
tracted by  her  expressly  on  her  own  account,  shall  in  all  cases, 
be  considered  an  appointment  or  appropriation  for  the  benefit  of 
the  creditor,  as  to  so  much  of  her  separate  estate  as  is  sufficient 
to  pay  the  debt,  if  she  be  not  disabled  to  charge  it  by  the  terms 
of  the  donation.  Chancery,  then,  considers  the  debt  as  a  valid 
charge  pro  tanio,  or  will  at  least  enforce  its  collection  specifically, 
by  fixing  it  as  a  lien  upon  the  separate  estate :  2  Story's  Eq. ,  627, 
sees.  1399  to  1401,  inclusive,  and  the  cases  there  cited:  2  Kent's 
Com.  164,  3d  ed.;  Id.  166.  I  see  no  objection  in  this  theory  to 
a  debt  being  contracted  by  the  wife  directly  to  the  husband. 
Such  a  power  seems  to  have  been  recognized  in  Heally  v.  Thomas. 
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15  Yes.  596,  wherein  it  appeared  that  the  wife  had  given  her  hus- 
band a  bond  of  indemnity.  The  case  is  equally  within  the  prin- 
ciple, whether  we  consider  her  acting  as  feme-sole,  or  under  a 
power  of  appointment  in  favor  of  her  husband.  In  answer  to 
4ihis  view  of  the  question,  the  argument  of  policy  is  insisted  on. 
It  is  said  that  the  principle  will  give  an  opening  to  the  exer- 
tsise  of  undue  influence  by  the  husband,  in  procuring  this  equi- 
table mortgage.  That  may  be  so.  Such  an  influence  is  perhaps 
•too  often  exerted  in  various  indirect  legal  methods  of  acquiring 
4he  wife's  estate.  But  the  power  of  restraint  lies  with  the 
-donor.  If  he  give  the  estate  to  the  wife  unshackled  as  to  the 
mode  of  alienation,  he  avows  himdelf  willing  to  repose  upon 
:her  discretion;  and  run  the  risk  of  her  husband's  influence.  If 
^the  donor  be  distrustful  of  either,  his  business  is  to  interpose 
^nich  guards  in  respect  to  the  occasions  and  the  forms  of  alien- 
4ition  as  shall  obviate  the  supposed  danger.  When  the  wife 
4iolds  her  separate  estate  untrammeled  by  any  such  precautionaiy 
control,  it  is  right  that  such  estate  should  be  appropriated  to 
4ihe  payment  of  her  separate  debts.  And  this  is  especially  so 
where,  as  in  the  case  at  bar,  they  are  contracted  for  the  benefit 
of  her  separate  estate.  I  say  as  in  the  case  at  bar.  Such  was 
Mrs.  Gardner's  object  in  obtaining  the  loan,  as  she  admitted 
4)efore  the  surrogate.  She  had,  no  doubt,  stated  the  object  to 
"  her  husband,  viz. ,  the  improving  of  her  estate  at  WiUiamsburgh; 
^and  I,  for  one,  can  not  agree  with  her  learned  counsel  in  saying 
that  her  declaration  must  be  presumed  to  have  been  falsified  by 
her  conduct;  that  she  probably  deceived  her  husband,  even  ad- 
mitting the  truth  of  her  declaration,  is  to  be  regarded  as  a  matter 
of  mere  abstract  moral  obligation.  And  above  all,  if  the  coim- 
sel  be  correct  in  supposing  that  an  application  of  this  money  to 
4^e  proposed  improvement  were  essential  to  secure  its  reimburse- 
ment, I  think  the  chancellor  was  bound  to  presume  that  she  had 
not  misapplied  it,  at  least  until  the  contrary  was  shown.  It  was 
no  more  than  saying  she  shall  be  presumed  to  have  acted  hon- 
estly. If  the  declaration  of  her  purpose  be  considered  as  made 
-to  the  surrogate  only,  a  thing  not  very  probable,  it  was  in  no 
way  qualified  with  a  suggestion  that  the  purpose  had  not  been 
fulfilled.  I  feel  quite  clear,  therefore,  that  a  valid  loan  was  es- 
^blished  by  the  proof,  chargeable  on  the  appellant's  trust  estate, 
-which  it  became  her  duty  as  administratrix  to  accoimt  for,  if  it 
-were  collected  or  collectible  intermediate  her  appointment  as 
4kdministratrix  and  her  accounting,  unless  the  debt  was  dis« 
•charged  by  her  husband. 
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2.  Itissaidytliatsheisziottobexiiadeliableiiiasmaohas  it  was 
not  shown  that  the  debt  had  been  collected  or  might  have  been 
<x>llected  with  ordinary  diligence.  Direct  evidence  of  actual  col- 
lection is  not  pretended;  and  it  is  insisted  that  the  debt  was  not 
•eren  shown  to  have  been  separate.  Mrs.  Ckurdner  herself  admitted 
that  the  two  thousand  dollars  was  loaned  with  a  view  to  emplojit  in 
ihe  erection  of  buildings  at  Williamsburgh,  on  her  property  which 
lay  there;  and  this  did  not  constitute  the  whole  of  her  separate 
estate.  I  think  it  is  not  too  much  to  presume  that  the  property 
which  the  two  thousand  dollars  was  destined  to  improve,  bore 
«uch  a  reasonable  proportion  in  value,  as  to  call  for  the  improve* 
ment;  and  that,  in  whatever  mode  the  sum  may  have  been  in- 
vested for  her  use,  the  whole,  investment  and  all,  would  form  a 
fund  x)6rfectly  adequate  to  the  reimbursement  of  the  money. 
mb&i  is  but  presuming  an  exercise  of  due  discretion  in  the  im- 
provement of  her  estate.  Ordinary  prudence  is  to  be  presumed 
till  the  contrary  be  shown;  and  in  this  case  the  contrary  was 
not  even  pretended.  Ordinary  diligen6e  in  collecting,  and 
therefore  actual  collection,  might  also  have  been  inferred  by  the 
iiuditors,  and  Mrs.  Ckurdner  be  holden  liable  on  that  ground. 
At  any  rate,  it  was  by  no  means  straining  a  point  to  say,  that, 
after  a  lapse  of  time,  she  ought  to  have  collected  the  debt  from 
a  fund  sufficient  in  itself;  and  probably,  in  a  great  measure,  un- 
der her  personal  control.  If  the  contrary  of  all  this  were  true, 
why  was  that  not  shown  by  her?  The  presumption  was  not 
•conclusive  against  her. 

I  have  thus  far  gone  through  with  several  branches  of  the  argu- 
ment submitted  to  us  by  the  counsel  of  the  appellant,  because  I 
did  not  know  how  far  the  members  of  the  court  would  agree 
with  me  in  respect  to  another  branch  of  it,  still  ranging  imder 
the  main  point  in  the  cause.  On  that  I  have  felt  myself  con- 
strained to  agree  with  him;  and  should  the  court  think  with  me 
in  the  view  which  I  have  taken  of  it,  they  will  perceive  that  the 
appeal  is  well  founded. 

Lastly.  It  was  said  that  the  testator,  in  his  life-time,  forgave 
Mrs.  Ghurdner  the  debt  in  question,  by  procuring  and  burning 
the  bond  which  was  taken  as  evidence  of  it.  The  only  direct 
proof  of  this  fact  is  derived  from  the  deposition  of  Mrs.  Milnor, 
the  daughter  of  the  appellant,  and  the  step-daughter  of  the  tes- 
tator, who,  as  I  infer,  was  either  a  resident  in  the  testator's 
&mily,  or  very  often  with  them,  from  1827,  when  she  says  the 
loan  was  made,  to  February  or  March,  1829,  when  she  says  the 
bond  was  destroyed.     The  testator  died  in  July  next  ensuing. 
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Bhe  says  that  he  at  first  kept  the  bond  himself,  but  when  he  got 
sick  he  gave  it  to  Mr.  Williams,  with  instractions  that,  if  any- 
thing happened  to  him,  the  testator,  he,  Mr.  Williams,  should 
destroy  it.  He  afterwards  told  Mrs.  Gardner  to  destroy  it,  if 
anything  happened,  which  she  declined.  He  then  sent  for  the 
bond,  and  himself  committed  it  to  the  fire,  telling  Mrs.  Ghird- 
ner  that  the  money  was  hers. 

I  have  not  been  able  to  read  Mrs.  Milnor's  deposition  without 
the  impression  that  the  chancellor  appears  to  have  entertained, 
viz.,  that  the  bond  was  in  truth  destroyed  by  the  testator,  with 
the  intent  to  forgive  this  debt;  nor  have  the  collateral  facts,, 
which  are  supposed  to  furnish  marks  of  fabrication  on  the  part 
of  the  witness,  had  the  effect  to  weaken  my  impression.  The^ 
strongest  of  these  facts  is  an  alleged  want  of  recollection  by  the 
witness,  of  the  person  by  whom  the  testator  sent  to  Mr.  Will- 
iams for  the  bond;  as  if  she  might  fear  contradiction  from  risk- 
ing a  disclosure  of  the  name.  But  besides  omitting  to  say  that 
she  even  saw  the  messenger,  she  names  Mr.  Williams,  who 
might  have  contradicted  her  in  several  important  particulars,  if 
she  spoke  untruly,  and  whose  non-production  by  the  legatees  is 
entirely  unaccounted  for.  That  a  family  transaction  of  this 
kind  should  have  been  witnessed  only  by  the  family,  is  of  all 
things  the  most  natural;  and  it  is  not  surprising  that  the  only 
witnesses  were  the  mother  and  daughter,  whose  offices  were  at 
that  time  important  about  the  person  of  the  testator.  He  had 
no  children  of  his  own,  and  was  not  on  the  best  terms  with  hi» 
brother,  to  whose  children  he  bequeathed  a  portion  of  his  estate. 
He  appears  to  have  entertained  sentiments  of  great  kindnfitts  for 
the  witness,  to  whose  son  he  had  conveyed  a  small  tenement; 
and  towards  his  wife,  the  appellant,  to  whom  he  bequeathed 
one  half  of  his  personal  estate. 

His  will  had  been  made  in  1825;  and  having,  perhaps,  lived 
in  some  measure  upon  her  bounty;  and  at  any  rate  been  the 
cause  of  much  trouble  and  mortification  to  her  by  his  habits  of 
intoxication,  it  is  not  strange  that,  in  the  interval  of  recollection 
which  seems  to  have  returned  upon  him,  he  should  have  thought 
the  scanty  provision  in  his  will  unequal  to  the  demands  upon 
his  gratitude  and  his  kindlier  feelings.  With  a  competency  of 
her  own,  on  which  she  might  have  separated  from  him,  she  had 
forborne  to  do  so;  and,  by  taking  care  of  him,  had  given  an 
earnest  of  disinterested  affection  sufficient  to  account  for  the  de- 
struction of  the  bond  upon  principles  far  other  than  those  of 
undue  influence.     That  he  himself  was  childless,  that  his  wife's 
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danghter  was  a  pensioner  upon  the  bounty  of  her  mother,  and 
the  family  of  his  brother,  the  respondent,  had  been  in  some- 
measure  alienated,  even  if  it  were  by  his  own  fault,  furnished  per* 
haps  an  additional  motive,  which  we  have  no  right  to  question. 
Such  a  concourse  of  circumstances,  coming  in  aid  of  Mrs. 
Milnor's  narrative,  to  my  mind  much  more  than  counterbalances, 
the  criticisms  founded  on  her  relationship  to  the  respondent,  or 
interest  in  adding  to  her  mother's  means  of  kindness  to  herself. 
As  the  gift  of  the  debt  was  in  nature  a  testamentary  disposition,, 
it  is  undoubtedly  right  that  we  should  look  to  the  motives  which 
argue  the  fitness  of  the  act,  both  as  a  test  of  its  probability  and 
sanily. 

The  chancellor  seems  to  have  entertained  great  doubt  of 
the  testator's  sanity,  and  assuming  that  the  bond  was  de- 
stroyed with  the  intent  imputed,  he  presumed  that  the  wife  or 
some  one  else  had  persuaded  the  testator  to  that  act,  he  not 
being  at  the  time  of  soimd  and  disposing  mind  and  memory,  or 
being  at  least  open  to  the  assaults  of  undue  influence.  I  en- 
tirely agree  to  adopt  the  test  proposed  by  the  chancellor;  if  the- 
testator  was  unfit  to  make  a  codicil,  he  was  equally  imfit  to  for- 
give the  debt.  The  proof  on  that  subject  is,  that  he  was  an  in- 
temperate man,  and  had  been  so  from  1815  to  1829,  some  four- 
teen or  fifteen  years,  though  Mrs.  Milnor  says  he  was  never  out 
of  his  senses  till  1825.  His  derangement  at  this  time  could  not 
have  amounted  to  any  very  serious  disqualification:  for  in  thai 
year  he  made  a  very  judicious  will,  in  which  all  parties  acquiesce. 
In  the  course  of  the  ensuing  four  years  his  fits  of  drunkenness 
became  more  frequent,  his  intemperance  had  grown  into  a  con- 
firmed habit,  and  his  constitution  was  found  to  be  gradually^ 
giving  way,  notwithstanding  the  efforts  of  his  friends  to  break 
the  habit.  He  was  twice  confined  in  the  lunatic  asylum,  which 
I  understand  to  have  been  among  the  expedients  resorted  to  for 
the  purpose  of  checking  his  career  of  drunkenness. 

I  read  of  no  insanity  among  the  proofs  except  what  arose  from 
the  excessive  use  of  ardent  spirits.  I  lay  no  stress  on  his  being 
removed  from  the  office  of  guardian,  because  I  think  any  master 
in  chancery  would  report  in  favor  of  removing  an  intemperate^ 
man  from  such  a  place,  though  he  were  yet  far  short  of  insanity. 
That  he  had  surrendered  the  management  of  his  property  and 
business  to  his  wife,  was  evidence  either  of  unusual  discretion 
on  his  part,  or  of  a  salutary  influence  on  hers.  I  can  not  deny 
that,  in  the  words  of  the  chancellor,  the  testator  was  a  broken- 
down  inebriate;  nor  that  such  a  man  might  be  entirely  unqual* 
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ified  to  make  a  will.  Reason  might  have  been  dethroned,  mem- 
ory might  have  lost  its  seat,  and  the  man  have  been  reduced  to 
the  condition  of  a  mere  driveler;  but  ordinarily  this  is  not  so. 
To  whatever  extent  the  constitution  may  be  physically  impaired 
by  intemperance,  the  mind  retains  sufficient  strength  for  the 
purpose  of  transacting  common  business,  when  not  clouded  by 
actual  intoxication.  Cases  were  cited  at  the  bar,  that  if  general 
insanity  be  established,  it  will  be  presumed  to  continue,  unless 
a  lucid  interval  at  the  time  of  the  transaction  in  question  be 
clearly  shown;  but  does  proof  that  a  man  is  in  the  habit  of  often 
getting  drunk,  and  has  even  been  a  drunkard  for  years,  make 
out  a  case  of  general  insanity  within  the  rule  ?  The  greatest 
drunkard  is  frequently  sober,  perhaps  every  day;  his  habit  is  in 
a  degree  under  the  control  of  himself  and  his  friends;  and  dur- 
ing the  few  months  that  this  man  spent  in  the  lunatic  asylum, 
the  mad-house,  as  it  has  been  called  by  way  of  emphasis,  he  was 
no  doubt  entirely  sober  and  therefore  sane.  If  his  unfortunate 
indulgence  in  the  use  of  ardent  spirits  had  resulted  in  a  settled 
derangement  of  mind,  independent  of  the  immediate  influence 
of  drink  (and  if  the  proof  comes  short  of  this,  a  case  of  general 
insanity  is  not  established),  why  was  nothing  of  that  kind  shown 
or  attempted  to  be  shown  at  the  hearing?  Why  was  not  the 
family  physician  called?  General  sanity  is  the  natural  and  or- 
dinary condition  of  the  mind,  and  is  to  be  presumed  till  the 
contrary  is  established. 

But  we  are  not  left  to  presumption.  Mrs.  Milnor  says  that 
about  a  month  before  the  bond  was  destroyed,  she  and  her 
mother  having  received  word  that  the  testator  was  perfectly  him- 
self, went  and  brought  him  home  from  the  asylum,  whither  he 
had  been  for  the  last  time.  He  soon  after  told  Williams  to  de- 
stroy the  bond,  arid  finally  sent  for  it  and  destroyed  it  himself, 
being  perfectly  sane  of  mind;  in  the  phrase  of  tiie  witness,  he 
was  entirely  himself;  he  was  not  very  well;  but  only  weak.  I 
do  not  find  a  word  of  proof  that  after  he  returned  home  the  last 
time  his  mind  was  unsettled,  or  that  he  had  even  relapsed  into 
his  accustomed  indulgence.  His  whole  conduct  in  making  the 
gift,  as  sworn  to,  bears  strong  marks  of  deliberation;  and  the 
transaction  is  in  its  own  character  an  argument  in  favor  of  san- 
ily.  If  there  were  in  truth  the  power  of  malign  influence  on 
the  part  of  the  wife,  and  a  disposition  to  abuse  the  power,  why 
was  it  not  exerted  in  a  total  alteration  of  the  will  ?  Why  suffer 
any  part  of  the  estate  to  pass  to  the  respondents?  They  had 
stood  in  the  will  for  half  the  personal  estate  ever  since  1825; 
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ihe  one  half  only  having  been  bequeathed  to  the  -wife.  The 
•destruction  of  the  bond  was  the  addition  of  onlj  one  thousand 
dollars  more;  for  the  will  already  carried  one  half  of  the  bond 
to  her.  What  more  natural,  I  ask,  than  that,  in  a  long  turn  of 
perfect  sobriety,  confined  by  bodily  weakness  with  his  family, 
he  should  review  the  four  years  which  had  elapsed  since  his  will 
liad  been  made,  the  care,  the  anxiety,  the  shame  which  his  un- 
fortunate appetite  had  in  the  mean  time  inflicted  on  his  wife;  and 
see  the  fitness  of  adding  at  least  this  meager  and  disproportion- 
•ate  codicil  ?  Is  there  the  least  difficulty  in  accounting  for  such 
an  act  without  raising  the  hypothesis  of  insanity  or  of  undue 
influence  ? 

In  turning  over  the  books  with  a  view  to  the  form  of  this  gift, 
I  was  struck  with  its  similarity,  in  several  respects,  to  a  case 
v^hich  came  before  Lord  Hardwicke  in  1740:  Bichards  v.  Syms, 
Bamardist,  Ch.  90.  There  the  defendant  borrowed  three 
ihousand  pounds  of  the  complainant's  father,  giving  a  bond  and 
mortgage.  The  defendant's  mother  was  uneasy  on  account  of 
liis  contracting  so  heavy  a  mortgage  debt;  but  the  mortgagee 
told  her  in  her  son's  presence,  that  she  need  not  be  uneasy,  as 
it  was  in  his  power  to  be  kind  to  her  son.  The  bond  and  mort- 
.gage  were  kept  for  some  time  by  a  trustee;  but  the  defendant 
procured  them  from  him,  and  brought  them  in  a  box  to  the 
onori^gagee's  house,  where  the  mother  was,  and  requested  him  to 
take  and  keep  them  himself.  Upon  this,  as  it  was  sworn  on  the 
part  of  the  defendant,  the  mortgagee  put  back  the  bond  and 
mortgage  with  his  hand;  and  said,  ''  Take  back  your  writings:  I 
freely  forgive  you  the  debt."  Turning  to  the  mother,  he  said, 
"  I  always  told  you  I  would  be  kind  to  your  son;  now  you  see 
that  I  am  as  good  as  my  word."  But  this  evidence  was  con- 
tradicted on  the  part  of  the  complainant,  who  was  the  mort- 
igagee's  son  and  heir.  Lord  Hardwicke  held  that,  taking  the  case 
.as  made  out  on  the  part  of  the  defendant,  the  gift  discharged  both 
the  bond  and  mortgage.  But  inasmuch  as  the  contradictory 
evidence  left  it  doubtful  whether  the  mortgagee  did  make  the 
expressions  imputed  to  him,  his  lordship  directed  an  issue  on 
that  question.  In  the  case  at  bar,  which  is  an  appeal  from  a 
siurrogate,  I  am  not  aware  of  any  express  statute  giving  the 
<!hancellor  power  to  award  an  issue,  as  is  done  by  the  revised 
statutes  in  certain  cases  while  before  the  surrogate  or  before  a 
'Circuit  judge  in  probate  cases;  but  the  appeal  is  given,  in  the 
<48e  before  us,  to  the  court  of  chancery,  as  such:  2  E.  S.  506, 
'2d  ed.    And  the  reason  why  the  legidature  were  silent,  was 
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probably,  because  they  knew  that  the  court  of  chancery  has  the- 
general  incidental  power  to  award  an  issue  in  aU  proper  cases. 
I  have  no  doubt  of  its  power  in  the  case  before  us,  if  not  ex* 
pressly  restrained;  and  I  presume  its  jurisdiction  is  not,  in  re* 
gard  to  issues,  narrowed  anywhere  in  the  revised  statutes. 

Taking  the  court  of  chancery  to  hold  its  ordinary  power  in< 
this  particular,  and  conceding,  for  the  sake  of  the  argument, 
titat.3^.  Milnor's  testimony  was  shaken,  then  I  think  much  the- 
better"cdiffse  would  have  been  to  award  an  issue.     The  case  at 
bar  seems  more  strikingly  to  call  for  such  a  direction  prerioua- 
to  a  decision  by  the  chancellor,  than  that  of  Richards  v.  Syms, 
where  the  evidence  was  agreed  to  be  contradictory.    The  lord 
chancellor  would  not  pronounce  ^s<dnst  the  gift  even  in  such  a 
case,  till  the  defendant's  testimony  hM  been  overruled  by  the- 
verdict  of  a  jury.     In  the  case  at  bar,  I  ha>Q  endeavored  to  g^ow» 
that  there  is,  at  least,  very  great  difficulty  Iq  seeing  a  doubt 
either  in  respect  to  the  form  and  intent  of  the  gift,  or  the  sanity 
of  the  donor  or  his  freedom  from  undue  influence.    Yet  the 
court  of  chancery  has  nullified  the  gift,  without  even  taking  the 
opinion  of  a  jury.     If,  as  was  held  by  Lord  Hardwicke,  the  in- 
tent to  give  ought  not  to  be  negatived  without  an  issue  in 
Richards  v.  Syms^  such  a  precaution  in  the  case  before  us,  even 
if  we  do  not  go  beyond  an  inquiry  as  to  what  the  testator  said, 
seems  to  me  still  more  proper.     But  when  we  come  to  doubt  on 
the  question  of  insanity  aud  undue  influence,  such  a  case  ha» 
always  been  deemed  peculiarly  proper  for  the  consideration  of  a 
jury.    I  noticed  before,  that  the  gift  was  in  nature  of  a  bequest. 
The  question  is  of  the  same  character  as  that  which  frequently 
arises  on  offering  a  will  for  probate,  in  respect  to  which  the  legis- 
lature have  made  special  provisions  for  an  issue  on  appeal  to  tl^e 
circuit  judge:  2  E.  S.  10,  505,  2d  ed.     It  is  analogous  to  the 
issue  of  devisavU  vel  rwn^  so  familiarly  known  to  the  profession. 
Mingled,  as  this  matter  was  before  the  auditors,  with  the  genersjl 
account,  and  introduced  by  the  way  of  supplemental  charge  a!^ 
4n  advanced  stage  of  the  hearing  (though  I  do  not  mean  to  deny 
the  regularity  of  that  course  in  strict  practice),  it  is  easy  to  per- 
ceive that  the  hearing  must  have  been  greatly  wanting  in  that 
fullness  of  preparation,  and  singleness  of  attention,  and  thorough 
examination  peculiar  to  the  trial  of  a  feigned  issue.     May  I  be 
permitted  to  say  again  that,  to  my  mind,  there  was  an  unac- 
countable  paucity  of  proof  to  show  insamty?  , 

In  KetUetas  v.  Gardner,  read  in  evidence  from  1  Paige,  488,- 
the  master  reported  that  Gardner  was  of  sound  mind  when  tb» 
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feport  was  made,  though  his  bodily  health  was  impaired  and  his 
habits  of  intempeiance  laid  him  open  to  frequent  attacks  of  in- 
fianiiy.  It  is  evident  from  the  report  that  the  fits  of  insanity 
4q[K>ken  of  were  entirely  voluntary;  the  man  got  drunk  often  and 
that  was  the  amount  of  his  insanity.  The  report  was  made  in 
1829,  after  he  had  come  from  the  asylum  the  last  time,  a  sober 
man,  as  Mrs.  Milnor  says;  nor  was  there  a  particle  of  evidence 
that  he  was  even  drunk  after  that  time.  The  amount  of  the 
master's  report  is  that  he  was  liable  to  become  insane.  That  he 
ever  became  so  after  he  left  the  asylum  he  does  not  say,  and 
when  he  destroyed  the  bond  he  was,  as  Mrs.  Milnor  says,  per- 
fectly himself.  She  had  been  long  acquainted  with  him,  and 
<x)uld  doubtless  tell  as  a  matter  of  fact  at  the  time  whether  he  was 
drunk  or  sober.  It  must  have  been  a  surprise  to  this  widow  to 
be  told  that  her  husband  who  had  been  in  the  habit  of  getting 
drunk  could  not,  for  that  reason,  make  a  codicil,  or  add  to  her 
legacy  by  way  of  donatio  catisa  mortis,  when  he  was  perfectly 
sober.  I  feel  fully  authorized  to  believe  that  there  was  nothing 
in  the  case  different  from  the  ordinary  alternations  of  an  intem- 
perate man.  That  his  habit  had  at  any  time  resulted  in  delirium 
tremens  is  nowhere  said.  Even  that,  the  worst  and  commonly 
the  most  imbecile  state  of  the  drunkard,  is  often  attended  with 
turns  of  sobriety  sometimes  for  weeks. 

Again,  I  ask  if  there  was  anything  more  than  common  drunken 
fits,  why  was  it  not  shown  ?  Doctor  Eogers  had  advised  that  he 
should  be  confined.  Why  was  the  doctor  not  examined  ?  Mrs. 
Oardner  had  raised  the  issue.  Her  own  witness  had  pronounced 
the  man  sober  at  the  very  moment  of  the  gift;  and  also  declared 
that  he  came  from  the  asylum,  on  an  invitation  to  fetch  him  as 
A  cured  man.  If  she  was  mistaken  in  her  estimate  of  his  con- 
dition, she  might  have  been  met  by  a  cloud  of  witnesses;  the 
physicians  at  the  asylum,  the  keeper  and  his  agents,  in  addition 
to  the  family  physician,  and  the  neighbors  who  had  noticed  him 
since  his  return.  If  his  faculties  had  become  so  impaired  that 
he  was  too  stupid  for  plain  business  when  clear  of  drink,  surely 
this  must  have  been  well  known,  and  could  have  been  easily 
proved.  Yet  all  was  rested  on  criticising  the  testimony  of  Mrs. 
Milnor,  and  the  judicial  removal  of  the  man  from  his  office  of 
guardian  because  he  was  intemperate.  It  is  true  that  Mrs. 
Oardner  might  have  called  the  witnesses  of  whom  I  speak;  but 
[  do  not  think  her  counsel  was  warranted  in  doubting  that  her 
£ase  was  fully  made  out,  and  must  stand,  till  it  was  more  seri- 
ously impeached,  than  it  had  yet  been  by  opposing  testimony. 
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Beck,  in  his  treatise  on  medical  jurisprudence,  vol.  1,  37G,  Isi 
ed.,  advises  that ''  the  conduct  of  drunkards  should  be  partica* 
larly  noticed  during  the  intervals  of  temperance.  If  spirituoas- 
liquors  exercise  such  an  influence  as  to  render  us  doubtful  con- 
cerning the  state  of  mind  at  this  time,  we  may  reasonably  infer 
that  the  alienation  is  becoming  permanent."  Why  was  not  such 
an  obvious  point  of  view  resorted  to  ?  Was  it  enough  to  talk  of 
the  mad-house  ?  This  was  evidently  a  mere  misnomer.  Doctor 
Eush,  in  treating  of  mental  diseases,  calls  it  a  sober-house,  and 
advises  that  an  hospital  be  established  in  every  city  and  town  ii^ 
the  United  States,  for  the  exclusive  reception  of  hard  drinkers: 
Diseases  of  the  Mind,  267,  ed.  of  1812.  The  ground  taken  by 
Bush  is,  that  drunkards  are  mischievous.  Swinburne  says  the^ 
drunkard  is  like  a  mad  man  during  the  time  of  his  drunken- 
ness; and  can  not  make  a  will  when  he  is  so  excessively  drunk 
that  he  is  utterly  deprived  of  the  use  of  reason  and  understand- 
ing; otherwise,  "if  he  be  not  clean  spent,  albeit  his  under- 
standing be  obscured  and  his  memory  troubled:"  1  Swinb. 
133, 134,  ed.  of  1803.  Blackstone,  2  Com.  497,  says,  ''  he  ia 
incapable  when  his  senses  are  besotted  with  drunkenness." 
Mr.  Stock,  in  his  late  treatise  on  the  law  of  non  compotes 
mentis,  46, 47,  gives  us  the  result  of  the  authorities,  that  "  proof 
of  drunkenness  amounting  to  insanity  will  invalidate  a  will;  but 
if  it  be  shown  that  the  testator  was  not  under  the  influence  of 
strong  liquors  at  the  time  of  the  execution,  the  presumption 
will  be  in  favor  of  the  will,  a  presumption  strengthened  or  im- 
paired of  course  by  the  internal  evidence  of  the  contents.'* 
What  reason,  I  ask,  had  Mrs.  Gardner  to  suppose  she  did  not 
stand  within  the  very  terms  of  the  rule,  after  proving  that  her 
husband  was  perfectly  sober  when  he  destroyed  the  bondt 
Least  of  all,  I  think,  had  she  reason  to  expect  the  imputation 
of  undue  influence,  and  feel  herself  called  upon  to  repel  anything 
of  that  kind.  There  was  not  one  particle  of  evidence  that  she  had 
ever  urged  her  husband  on  the  subject;  and  I  must  be  per- 
mitted to  deny,  on  authority,  that  her  general  influence  could 
be  received  as  any  proof  against  her.  In  Williams  v.  Chnde,  1 
Hagg.  Ecc.  577,  581,  595,  a  like  inference  was  sought  to  be 
made.  There  the  husband  was  a  tavern-keeper;  and,  it  seems, 
not  only  drank,  but  had  become  a  good  deal  stupefied  under  an 
attack  of  the  apoplexy.  In  respect  to  the  charge  of  undue  in- 
fluence. Sir  John  Nicholl  remarks:  '*  There  was  the  general  in- 
fluence of  an  active,  bustling,  high-spirited  wife,  over  a  good- 
natured,  easy  husband;  in  consequence  of  his  attack,  it  was 
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neoessaiy  she  should  take  a  still  moie  decided  lead  in  the  man* 
agement  of  the  concerns  of  the  house.  It  was  necessary  she 
should,  as  a  kind  nurse  and  an  affectionate  wife  naturally  would, 
insist  on  bis  going  to  bed  at  his  regular  hour;  on  his  not  in- 
dulging too  freely  in  liquor,"  etc. ;  adverting  to  other  acts  of 
talutary  influence.  But  he  adds:  "  I  can  find  no  trace  of  any 
mfair  importunity,  on  the  part  of  the  wife,  to  induce  him  to 
alter  his  will,  or  do  any  testamentary  act." 

The  general  influence  arising  from  his  affection  for  and  defer- 
ence to  his  wife,  the  learned  judge  refuses  to  admit  as  matter  of 
suspicion.  He  says,  in  anoUier  place:  ''Indeed,  it  would  be 
extraordinary,  if  the  influence  of  affection  and  of  warm  attach- 
ment is  to  take  away  the  power  of  benefiting  the  object  of  that 
regard.  The  influence,  to  vitiate  an  act,  must  amount  to  force 
and  coercion  destroying  free  agency,  it  must  not  be  the  influence 
of  affection  and  attachment,  it  must  not  be  the  mere  desire  of 
gratifying  the  wishes  of  another;  for  that  would  be  a  very  strong 
ground  in  support  of  a  testamentary  act.  Further,  there  must 
be  proof  that  the  act  was  obtained  by  this  coercion;  by  impor- 
tunify  that  could  not  be  resisted;  that  it  was  done  merely  for 
the  sake  of  peace,  so  that  the  motive  was  tantamount  to  force 
and  fear."  Was  there  anything  of  all  this  in  Mrs.  Gttrdner's 
case  which  it  lay  with  her  to  repel  ?  I  confess  myself  utterly  at 
a  loss  to  conjecture  on  what  the  mind  can  fasten  itself  bearing 
the  remotest  semblance  of  imdue  influence.  These  probate  in- 
vestigations were  an  every-day  matter  with  Sir  John  NichoU, 
who  fixes  the  ontLS  on  the  party  charging  undue  influence,  say- 
ing he  must  put  his  finger  on  the  act,  showing  how  it  was 
wrought.  In  the  case  at  bar,  the  auditors  say  Gardner  was  ex- 
posed to  undue  influence.  The  surrogate  adds  he  may  perhaps 
have  labored  under  the  terror  of  being  sent  back  to  the  mad- 
house; and  the  chancellor  says,  "  1  must  presiune  the  mother, 
or  some  one  else,  had  persuaded  the  decedent  to  destroy  the 
bond."  Certainly  he  was  exx>osed  to  influence,  and  so  is  every 
man  on  a  bed  of  sickness,  or  in  the  hands  of  his  nurse,  even 
though  she  be  his  wife.  Are  we,  therefore,  to  presiune  that  it 
was  exerted?  Perhaps  he  was  afraid  of  being  sent  back — ^are 
we  therefore  to  presume  that  Mrs.  Gardner  shook  his  purpose 
by  threats  of  incarceration  ? 

If  we  proceed  from  exposure,  into  the  regions  of  conjecture, 
it  is  difficult  to  conceive  how  a  great  majority  of  testamentary 
acts  are  to  escape  the  imputation  of  imdue  influence.  If  I  could 
presume  that  Mrs.  Gardner,  or  some  one  else,  persuaded  her 
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husband  to  forgive  her  the  loan,  it  appears  to  me,  with  great 
•deference,  to  be  a  perfect  non  aequUur.  Was  there  fraud  ?  Was 
there  terror?  Was  there  harassing  importunity,  and  a  compli- 
ance for  the  sake  of  peace  in  the  dying  hour  ?  Stock's  Non  Comp. 
Ment.  47,  48.  Had  Mrs.  Gardner  ^e  least  reason  to  suppose 
that  her  conduct  was  open  to  this  harsh  construction  ?  Why 
-did  she  not  seize  with  unbecoming  eagerness  on  the  request  that 
«he  herself  would  destroy  the  bond  ?  A  messenger  is  resorted 
to.  The  trustee  gives  up  the  bond.  The  testator  is  allowed  time 
to  pause  and  reflect.  This  is  the  proof.  Is  it  not  more  natural 
to  suppose  that  she  had  been  slow  and  sorrowful,  in  yielding  to 
the  severe  treatment  of  her  imhappy  husband  ?  Is  it  possible  I 
•can  be  mistaken,  when  I  suppose  that  no  presumption  ought  to 
arise  against  her,  because  she  had  taken  the  helm  from  the  hand 
of  a  drunken  pilot,  and  thus  saved  the  remnant  of  his  fortune 
from  shipwreck  ?  What  would  otherwise  have  been  left  for  him 
to  bequeath  in  favor  of  the  respondents  or  anybody  else  ?  We 
are  not  dealing  with  a  needy  and  artful  adventuress  insinuating 
herself  into  a  marriage  with  age  and  weakness,  for  the  sake  of  a 
fortune.  Each  had  a  competency;  and  we  find  the  testator  liv- 
ing at  Mrs.  Gardner's  own  house  in  Prince  street.  They  had 
doubtless  contracted  their  union  with  the  ordinary  expectation 
of  wealth  and  respectability  and  domestic  happiness.  Mrs. 
Gardner  had  lived  to  see  all  these  hopes  fade,  without  any  fault 
of  hers,  and,  moreover,  found  herself  involved  in  the  usual  roimd 
of  fallacious  expedients  to  reclaim  an  intemperate  husband.  She 
must  have  been  miserable;  but  her  suffering  for  years  does  not 
appear  to  have  subdued  her  affection,  or  led  her  to  fault  in  the 
discharge  of  her  duty.  The  husband  seems  to  have  become 
sensible  of  all  this  in  his  last  sickness;  and  I  have  been  unable 
to  detect  any  other  influence  as  leading  to  a  destruction  of  the 
bond. 

He  had  the  undoubted  1^^  power  to  forgive  this  debt  to  his 
wife:  2  Kent's  Com.  153,  Sd  ed.,  and  the  cases  there  cited,  in 
the  form  which  the  deposition  of  Mrs.  Milnor  represents  him  aa 
having  pursued:  Richards  v.  Syvis,  1  Barn.  Ch.  90.  And  to 
my  mind  the  proof  is  entirely  clear,  not  only  that  the  requisite 
form  was  complied  .with;  but  that  it  is  free  from  the  imputation 
of  insanity  or  imdue  influence. 

The  whole,  however,  I  think,  resolves  itself  into  a  question  of 
•evidence;  and  I  agree  to  the  proposition  of  one  of  the  counsel 
for  the  respondents  in  his  argument,  that  if  this  court  should 
believe  there  was  a  fair  conflict  of  evidence  before  the  auditors, 
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«nd  the  law  will  not  allow  an  issue,  iheir  condusion  ought  not 
to  be  disturbed.  I  wotild  give  it  the  force  which  we  allow  to  a 
Terdict  on  a  motion  for  a  new  trial,  and  refuse  to  reverse  their 
report,  except  in  a  case  where  thej  may  have  concluded  against 
the  decided  weight  of  evidence.  Such  I  think  is  the  case  at 
bar.  But  even  if  there  was  a  fair  conflict  of  evidence,  as  I  think 
there  was  power  in  chancery  to  award  an  issue,  it  should  have 
been  done.  In  either  view  I  am  for  a  reversal  of  the  chancel- 
lor's decree.  Should  this  court,  however,  differ  with  me  upon 
the  force  of  the  evidence  with  regard  to  the  destruction  of  the 
bond,  then  I  am  of  opinion  the  decree  of  the  chancellor  should 
be  affirmed. 

The  manner  of  introducing  the  charge  of  the  two  thousand 
•dollars  before  the  auditor,  was  a  mere  matter  of  practice;  and 
the  costs,  though  final,  are  not  in  this  case  the  subject  of  appeal. 
Both  rested  in  the  discretion  of  the  court  below:  Rogers  v.  HoUy, 
18  Wend.  350,  and  the  cases  there  cited:  Rowley  v.  Van  Ben- 
ihuysen,  16  Id.  369. 

On  the  question  being  put.  Shall  this  decree  be  reversed? 
twenty  members  of  the  court  answered  in  the  affirmative,  and 
three  in  the  n^;ative.  Whereupon  so  much  of  the  decree  of  the 
•chancellor  as  affirmed  the  decree  of  the  surrogate,  charging  the 
appellant  with  the  sum  of  two  thousand  dollars  loaned  to  her 
by  her  husband,  was  reversed. 


LiABUJTT  OF  WiVB*s  Sepabatb  Ebtatb  vor  Dxbis  Contracted  for  iti  ben- 
efit: Sm  tbe  noto  to  Thoma$  v.  FolweU^  30  Am.  Dec.  233,  where  the  whole 
•abject  of  a  married  woman's  power  to  bind  or  chaige  her  separate  estate  is 
•discossed,  and  where  the  previons  cases  in  this  series  on  that  point  are  re- 
ferred to.  See  also  DytU  v.  Ncrth  American  Coal  Co.,  32  Id.  598,  and  note, 
and  Dorrance  v.  8eoU,  31  Id.  509,  and  note.  The  authority  of  Oardner  v. 
•Oardner  npon  this  sabject  is  recognized  in  Cheever  v.  YTttaoit,  9  WalL  119; 
MiUerY,  Newton,  ^ CaL  505;  StrongY.  Skinner,  4Barb.  554;  Colvmv,  Our- 
Her,  22  Id.  380;  OoeUt  v.  Oori^  31  Id.  321;  MaUory  v.  Vanderheyden,  3  Barb. 
Ch.  11;  S.  C.  in  court  of  appeals,  1  N.  Y.  482;  Howlamd  v.  Fort  Edward 
Paper  MiU  Co,,  8  How.  Pr.  507;  Chapman  v.  Lemon,  11  Id.  238;  Cobme  v. 
SL  John,  12  Id.  335;  Tale  v.  Dederer,  YJ  Id.  177;  S.  C,  18  N.  Y.  278;  Hoard 
T.  Qamer,  3  Sandf.  191. 

Habitual  Iktemfsrangb  of  one  of  the  parties  to  a  contract  may  be  a 
^;roand  for  denying  specific  performance:  Seymour  v.  Delaney,  15  Am.  Dec.  270. 
See  generally  as  to  contracts  of  intoxicated  persons,  Wiggleeworth  v.  Steers,  3 
Id.  602;  Wade  v.  Colvert,  12  Id.  652,  and  note;  Woodeon  v.  Cordon,  14  Id. 
743;  BatrreU  v.  Buxton,  16  Id.  691;  Crane  v.  ConkUn,  22  Id.  519;  Harbieon 
▼.  Lemon,  23  Id.  376.  A  drankard  is  incompetent  only  when  his  mind  is 
flooded  or  his  reason  dethroned  by  actual  intoxication:  Van  Wyek  v.  Brother^ 
«1  N.  Y.  202,  citing  Oardner  v.  Gardner. 
Am.  Dso.  Vol.  ZXXIT— 28 
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Obnkkal  PamuMPi'ioy  is  nr  Fayob  ov  SANirr  till  the  oomtnuy  appeant 
Coffey  y.  Home  Life  Iw.  Co.,  35  N.  Y.  Snper.  Ct  (3  Jones  ft  S.)  322;  8.  C.» 
44  How.  Pr.  483,  citing  the  principal  case. 

IJNDine  Influence,  what  Constitutes:  See  MUler  v.  MtHer^  8  Am.  Deo. 
651;  McCawU  v.  ^,  16  Id.  610;  Small  v.  iS^mo^,  16  Id.  253,  and  notedisooss* 
ing  the  sabject  at  length;  Clqrh  v.  Fisher,  19  Id.  402,  and  note;  DavU  v.  Co^ 
vert,  25  Id.  282.  The  doctrine  of  G^orrfner  v.  G^oriner  on  this  point  is  approved 
in  Dickie  v.  Carter,  42  HL  388;  BvOer  ▼.  Benwn,  1  Barb.  538;  i>oo<9  v.  CW 
twr,  13  How.  Pr.  69. 

Gift  of  Chose  in  Action:  See  the  note  to  Bradley  ▼.  Hunt,  23  Am.  Dec 
600,  discussing  the  various  phases  of  this  subject.  See  also  FMs  v.  Oax,  9- 
Id.  191;  Priettterv.  Prieater,  23 Id.  191;  Parish ▼.  Stone,  25 Id.  378;  .ffZdm ▼. 
JTeen,  26  Id.  322.  The  principal  case  is  dted  as  an  anthori^on  this  sabject  ia 
Doty  V.  Wilson,  5  Lans.  10;  Brineherhqf  v.  Lawrence,  2  Sandf.  Ch.  413.  In. 
the  latter  case  it  is  said  that  the  reporter's  head  note  in  Cfardner  v.  Oardner 
makes  it  out  a  case  of  donatio  mortis  eausa,  when  there  was  nothing  approach- 
ing  it  in  the  case. 

POWEB,  DUTT,  ANB  DISCRETION  OF  COUBT  OF  ChANCEBT  AS  TO  AWABDINO 

Issue:  See  Le  Ouen  v.  Ocuvememr,  1  Am.  Deo.  121;  Pryor  v.  Adams,  Id.  533| 
Hooe  ▼.  Marquess,  2  Id.  570;  Se^^mour  v.  De  Laneey,  14  Id.  552;  Beybold  v^ 
Dodd,  26  Id.  401.    Gardner  ▼.  Oardner  is  cited  on  this  point  in  Patterson  vw 
Qaines,  6  How.  (U.  S.)  584;  O'Brien  v.  ^oioes,  4  Bosw.  661,  and  BwMky  % 
BrinUey,  2N.  T.  Sap.  Ct.  (T.  ft  C)  504. 
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Heyeb  V.  Fbuyn. 

17  Paiob's  Oranoxkx,  460.] 
FUBCHABBBS  OV  MOBTQAOKD  PREMISES  ARE  BoUND  by  An  aoknOWledgllMIlt 

of  the  mortgage  as  a  valid  and  subsisting  inoambraiioe  made  by  their 
grantor,  a  purchaser  on  exeoation  a^iiainst  the  mortgagor  onder  a  jndg^ 
ment  sabeeqnent  to  the  mortgage,  within  twenty  years  before  the  oom* 
mencement  of  a  soit  to  foreclose  such  mortgage,  and  can  not,  therefors^ 
rely  upon  the  statute  of  limitations  as  a  bar. 

SumBiMO  A  FoBKCLOSUBX  BiLL  TO  BE  Taksn  a8  Comvsssxd  is  an  admis- 
sion  of  liability  on  the  part  of  the  mortgagor  saffioient  to  take  the  case 
ont  of  the  statute  of  limitations  where  saoh  an  admission  is  necessary. 

Mobtoaoor's  Aoknowlbdoment  within  Twenty  Yeabs  is  Unneoessabt 
to  continue  the  lien  of  the  mortgage,  where  the  mortgagor  has  ceased  to 
be  the  owner  of  the  land. 

HOBTOAOE    LiEK    OOKTINUEB  THOUGH  THE   DeBT    MAT  BE    BaBBET)  by  th* 

statute  of  limitations,  and  is  not  to  be  presumed  paid  until  the  lapse  of 
twenty  years,  where  the  personal  liability  of  the  mortgagor  has  beoom* 
separated  from  the  ownership  of  the  land. 
liOBTOAOED  Pbbmises  CONSTITUTE  THE  Pbimabt  Fund  for  the  payment 
of  the  mortgage  in  equity,  as  against  a  purchaser  of  the  land  under  aa 
execution  against  the  mor^^agor. 

Bill  filed  in  January,  1832,  to  f oreolose  a  mortgage  made  bj 
Pmjn,  defendant,  to  the  plaintiff's  testator,  in  1809,  to  secure 
payment  of  a  certain  bond,  and  duly  proved  and  recorded.  The 
bill  was  taken  as  confessed  as  against  Pruyn.  The  other  de- 
fendants answered,  claiming  to  be  &onaj^{e2e  purchasers  and  in- 
cumbrancers without  notice  of  the  mortgage,  and  insisting  that 
as  to  them  the  mortgage  was  to  be  presumed  satisfied  from  lapse 
of  time.  Other  facts  are  stated  in  the  opinion.  Decree  by  the 
vice-chancellor  in  favor  of  the  complainants,  and  the  defendants 
appealed. 
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K.  MUer  and  S.  Stevens,  for  the  appellants. 
W.  ff.  Tobey,  for  the  respondents. 

Walwobth,  Chancellor.  There  is  very  little  dispute  as  ta 
the  real  facts  in  this  case.  Shaver,  who  purchased  the  mort- 
gaged premises  in  October,  1813,  had  no  notice  of  the  existence 
of  this  mortgage  except  the  legal  constructive  notice  arising 
from  the  registry  thereof.  And  these  defendants  were  equally 
ignorant  of  the  actual  existence  of  such  an  incimibrance  upon 
ihe  premises,  at  the  time  their  several  rights  and  interests 
-therein  accrued.  But  as  this  suit  was  commenced  in  January, 
1832,  which  was  but  a  littie  more  than  eighteen  years  after  the 
-conveyance  to  Shaver,  the  defendants  are  not  entiUed  to  protec- 
tion by  lapse  of  time  if  this  bond  and  mortgage  had  been  recog- 
nized by  Van  Dyke,  the  former  owner  of  the  premises,  as  a  valid 
■and  subsisting  incumbrance  thereon,  previous  to  his  conveyance 
to  Shaver,  and  within  twenty  years  before  the  commencement 
of  this  suit.  Whether  the  payment  of  the  five  hundred  dollars 
by  Van  Dyke  in  May,  1814,  which  does  not  appear  to  have  been 
ttuthorized  or  sanctioned  either  by  the  mortgagor  or  by  the  then 
owner  of  the  premises,  would  be  sufficient  to  rebut  the  presump- 
tion of  payment  in  favor  of  Shaver  and  those  claiming  under  him, 
■and  to  preserve  the  lien  of  the  mortgage  for  twenty  years  from 
that  time,  is  a  question  which  it  is  not  necessary  to  decide  here. 
It  may  be  remarked,  however,  that  at  the  time  of  that  payment 
Van  Dyke  was  not  a  mere  volunteer.  Neither  was  there  a  want 
of  privity  between  him  and  the  owner  of  the  land  in  relation  to 
that  payment.  For  by  his  covenants  in  the  deed  to  Shaver  he 
was  bound  to  pay  off  the  mortgage,  so  as  to  protect  the  prem- 
ises from  the  lien  thereof.  And  those  covenants  would  run  with 
the  land  into  whosesoever  hands  it  might  come  by  assignment 
iiom  Shaver,  so  as  to  create  a  similar  privity  between  Van  Dyke 
«nd  them  in  relation  to  the  payment  of  this  mortgage. 

It  appears  by  the  pleadings  and  proofs  that,  subsequent  to  the 
^viDg  of  this  mortgage,  Pruyn,  the  mortgagor,  failed  in  business 
4tnd  became  insolvent,  and  that  in  September,  1812,  there  were 
•several  judgments  against  him,  and  other  incumbrances  upon 
the  mortgaged  premises,  some  of  which  judgments  and  incum- 
})rances  were  older  and  some  younger  than  the  mortgage  to 
Heyer.  An  arrangement  was  then  made  by  H.  L.  Van  Dyke, 
who  owned  the  junior  judgment,  and  the  other  incumlnancers, 
oxcept  Heyer  who  lived  in  New  York  and  knew  nothing  of  that 
arrangement  at  that  time,  by  which  it  was  agreed  that  Van  Dyke 
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should  bid  in  the  piexDises  under  the  youngest  judgment,  sub- 
ject to  the  prior  incumbrances  thereon;  and  that  the  other  cred- 
itors should  imi  upon  him  five  years,  if  necessary,  for  the  pay- 
ment of  their  respective  claims,  to  enable  him  to  sell  the  prop- 
erty and  obtain  the  payment  of  the  purchase  money  in  the  meai^ 
time.  This  arrangement  was  carried  into  effect,  by  a  sale  of  the^ 
premises  by  the  sheriff  to  Van  Dyke,  on  the  tweniy-eighth  of 
September,  1812;  and  the  appellants  claim  title  to  the  premises 
imder  that  sale.  At  the  time  when  that  arrangement  was  made 
a  statement  of  all  the  judgments  and  other  incumbrances  upon 
the  property  was  made  out,  and  Heyer's  mortgage  was  included 
therein  for  the  whole  amount  of  principal  and  interest  from  ita 
date,  as  a  valid  and  subsisting  incumbrance  upon  the  premises. 
This  was  therefore  a  distinct  recognition,  by  Van  Dyke,  the 
purchaser,  of  the  existence  of  that  bond  and  mortgage  as  a  valid 
lien  upon  the  premises  in  September,  1812.  And  if  he  had  con- 
tinued the  owner  of  the  mortgaged  premises  untQ  the  commence- 
ment of  this  suit,  in  January,  1832,  it  is  evident  that  he  could 
not  have  set  up  lapse  of  time  as  a  bar  to  the  complainants'  suit» 
even  if  there  had  been  no  subsequent  payment  on  the  bond  and 
mortgage,  nor  any  recognition  of  the  same  as  a  subsisting  debt«. 
The  defendants,  therefore,  claiming  through  the  conveyance- 
from  Van  Dyke  to  Shaver,  sit  in  the  seat  of  the  grantor  in  that 
conveyance,  and  are  bound  by  his  previous  recognition  of  the 
mortgage  as  a  subsisting  incumbrance  upon  the  premises  within* 
twenty  years.  In  the  case  of  Hughes  v.  Edwards,  9  Wheat.  490» 
the  supreme  court  of  the  United  States  held  that  purchasers 
from  the  mortgagor,  who  had  either  actual  notice  of  the  mort- 
gage at  the  time  of  their  purchases,  or  had  constructive  notice  bj^ 
means  of  the  r^fistiy,  were  bound  by  a  previous  acknowledg- 
ment of  the  person  under  whom  they  claimed  of  the  existence  off 
the  indebtness  within  twenty  years. 

Neither  is  the  lien  of  the  mortgage  gone  because  there  is  no 
proof  of  an  admission  or  recognition  of  Pruyn,  the  mortgagor^ 
of  his  indebtness  within  twenty  years.  If  a  formal  admission  of 
his  continuing  liability  on  the  bond  were  necessary  in  this  ouse^ 
we  have  it  by  his  suffering  the  bill  to  be  taken  as  confessed 
against  him;  which  entitles  the  complainants  to  a  decree  against 
him  personally  for  the  deficiency,  if  the  mortgaged  premises 
should  be  insufficient  to  pay  the  debt  and  costs.  It  is  not  neces- 
sary, however,  to  show  that  the  personal  liability  of  the  mort- 
gagor still  continues;  for  the  lien  of  the  mortgage  would  not  be 
impaired  even  by  an  absolute  discharge  of  the  mortgagor  under 
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(he  insolvent  act.  The  intimation  of  an  opinion  by  Mr.  Justice 
Sutkeiland  in  Jackson  v.  SacIceU,  7  Wend.  94,  that  a  mortgage 
to  secure  a  simple  contract  debt  was  presumed  to  be  paid  in  six 
years,  because  the  statute  of  limitations  might  at  the  expiration 
«of  that  time  be  pleaded  to  a  suit  on  the  note,  certainly  can  not 
he  law.  At  least  such  a  principle  can  not  apply  to  a  case  like 
this,  where  the  real  security  upon  the  land  is  separated  from  the 
personal  responsibility  of  the  mortgagor  by  a  sale  of  the  equity 
of  redemption  upon  execution.  While  the  party  who  is  person- 
•ally  liable  for  the  debt  continues  to  be  the  absolute  owaer  of  the 
•equity  of  redemption  in  the  mortgaged  premises,  a  judgment  in 
3iis  favor  which  would  be  an  absolute  bar  to  any  recovery  against 
bim  for  the  debt,  on  the  groimd  of  payment  or  usuiy ,  etc. ,  might 
also,  as  an  estoppel,  bar  a  suit  against  him  to  obtain  satisfaction 
of  the  debt  out  of  the  mortgaged  premises.  But  where  the  per- 
sonal liability  of  the  mortgagor  has  been  separated  from  the 
ownership  of  the  land,  a  recovery  against  the  mortgagor  upon  his 
bond,  after  such  separation,  would  not  estop  the  owner  of  the 
land  from  showing  that  the  mortgage  was  paid.  And  as  estop- 
pels must  be  mutual,  a  judgment  in  favor  of  the  mortgagor,  in 
4k  suit  instituted  upon  his  bond,  after  his  equity  of  redemption  in 
the  land  had  been  sold  by  the  sheriff,  could  not  be  pleaded  by 
the  purchaser  in  bar  to  a  bill  to  foreclose  the  mortgage.  Here 
the  mortgaged  premises  constituted  in  equity  the  primary  fund 
for  the  payment  of  the  debt;  as  the  purchaser  at  the  sheriff's 
«ale  took  the  land  subject  to  the  specific  lien  of  tins  prior  mort- 
gage thereon:  Tice  V.  Annin,  2  Johns.  Ch.  128.  The  recognition 
of  the  existence  of  the  incumbrance,  therefore,  by  the  party  who 
was  in  equity  bound  to  apply  the  funds  in  his  hands  to  pay  off 
the  mortgage,  should,  as  against  him  and  those  claiming  under 
bim  by  the  subsequent  conveyance,  be  considered  of  the  same 
force  as  a  recognition  by  the  mortgagor  himself. 

There  was  nothing  inequitable  in  the  ari:angementwith  Heyer, 
in  May,  1314,  by  which  a  part  of  the  purchase  money  received 
Irom  Shanrer  was  applied  towards  Colonel  Van  Yleck's  judg- 
ment instead  of  being  paid  on  the  mortgage.  As  both  were  in- 
cumbrances upon  the  premises  in  the  hands  of  the  purchaser,  it 
was  perfectiy  immaterial  to  him  which  was  paid  first.  Whether 
the  money  was  applied  to  satisfy  the  judgment  or  the  mortgage, 
the  amount  of  the  incumbrances  on  tiie  property  remaining  un- 
tpaid  would  be  precisely  the  same. 

The  note  of  L.  Van  Dyck  does  not  appear  to  have  been  lost 
toj  any  negligeno<»  on  the  part  o'  Heyer.    It  was  not  indorse^ 
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over  to  him,  bo  as  to  enable  him  to  collect  it  iu  his  own  name, 
if  it  -was  not  Toluntarily  paid.  And  he  had  no  directions  to  sue  it 
in  the  name  of  Doctor  Yan  Dyck,  from  whom  he  received  it.  It 
was  for  the  interest  of  these  defendants  that  Heyer  should  re- 
tain  that  note,  and  should  endeavor  to  get  the  money  thereon 
from  the  assignees  and  apply  it  in  payment  of  the  mortgage,  in- 
stead of  delivering  the  note  up  to  H.  L.  Yan  Dyck,  who  might 
have  used  the  money  for  other  purposes. 

For  these  reasons,  I  do  not  see  any  ground  for  differing  from 
the  vice-chancellor  in  the  conclusion  at  which  he  arrived  in  this 
case.  And  the  decree  appealed  from  must  therefore  be  affirmed 
with  costs. 

ACKKOWLEDGMBNT  TO  TaKB  CaSE   OUT  OF  THB  STATUTE  OF  LIMITATIONS, 

generally:  See  Frey  v.  Kirk,  23  Am.  Deo.  581,  and  note,  collecting  the  pre- 
vioos  oaeee  in  tMs  series  on  that  subject;  Austin  v.  Bostwick^  25  Id.  42,  and 
note;  Newlin  v.  Duncan,  Id.  C6;  Conway  v.  WilUama,  29  Id.  466;  Johnson 
V.  Bounethea,  30  Id.  347;  MioU  v.  Leake,  32  Id.  314. 

Subsequent  Ageinowledombnt  Rebuts  Presumption  of  Payment  aris- 
ing from  lapse  of  time:  Newlin  v.  Dttncan,  25  Id.  66.  To  the  point  thai 
where  one  purchases  land  onder  mortgage,  he  is  bound  by  an  afiknowl* 
edgment  of  the  mortgage  as  a  subsisting  lien,  made  by  one  under  whom 
he  claims  title  within  twenty  years  before  commencement  of  a  suit  to  fore- 
close the  mortgage,  so  as  to  rebut  the  presumption  of  payment  arising  from 
lapse  of  time,  the  principal  case  is  cited  in  Harrington  v.  Slade,  22  Barb.  165; 
New  York  Life  Ins.  Co,  v.  Covert,  3  Abb.  App.  Dec.  356;  8.  C,  6  Abb.  Pr. 
{N.  S.)  166.  A  verbal  acknowledgment  was  sufficient  for  this  purpose  be- 
fore the  revised  statutes  in  New  York:  Carll  v.  Hart,  15  Barb.  567,  also 
citing  the  principal  case.  In  Morey  v.  Farmers*  Loan  and  Trust  Co,,  18  Id. 
404,  the  case  is  referred  to  generally  as  an  authority  as  to  what  evidence  is 
fuffident  to  rebut  the  presumption  of  payment  of  a  sealed  instrument  arising 
from  lapse  of  time. 

PSBSUMFnON    OF    PaTMBNT    OF    MOSTOAGB    FBOM    LaFSX    OF    TiMB:  See 

Sw€ui  V.  Service^  ante,  211,  and  note  referring  to  other  cases  in  this  series. 
That  no  presumption  of  payment  of  a  mortgage  or  like  lien  arises  from  lapse  of 
time  until  the  expiration  of  twenty  years,  is  a  point  to  which  Heyer  v.  Pruyn 
is  cited  in  Mayor  etc.  of  New  York  v.  Colgate,  li  N.  Y.  166;  FUher  v.  Mayor, 
^  Hun,  652;  Chtdd  v.  Holland  Purchase  Ins.  Co,,  16  Id.  540. 

Bunking  of  Statute  on  Note  Sboubbd  ^t  Mobtoaob  or  other  lien 
faises  no  presumption  of  payment  so  as  to  cut  off  the  lien:  Belknap  v.  Olea' 
son^  27  Am.  Deo.  721,  and  note.  Heyer  v.  Pruyn  is  recognized  as  an  author- 
ity for  this  principle  in  PraU  v.  Huggins^  29  Barb.  285;  New  York  Life  Ins, 
Co.  V.  Covert,  Id.  441;  Borst  v.  C(yrey,  15  N.  Y.  510;  OtOetU  v.  Smith,  18 
flun,  12;  Jimes  v.  MerchanUf  Bank  of  Albany,  4  Bob.  227;  Almy  v.  Wilbur, 
2  Woodb.  ft  M.  404,  where  it  is  said  that  the  better  view  is  perhaps  that  the 
debt  is  not  barred  if  the  mortgage  is  not. 

Land  is  the  Pbima&t  Fund  fob  Patmznt  of  a  Mobtoaoe  as  respects 
a  purchaser  of  the  equity  of  redemption:  Cl\fl  v.  WhiU,  12  N.  Y.  534;  S.  C, 
4n  supreme  court,  15  Barb.  74;  Weaver  v.  Toogood^  1  Id.  241;  Gtfbert  v. 
A^erm,  15  Id.  23;  Woods  v.  Spaiding,  45  Id.  607;  Vanderkemp  v.  Sheltcm,  11 
Adge  Ch.  34,  all  oitimr  Heuer  v.  Prtam, 
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[7  Paiox's  Obamosbt,  609.) 
PUXGHASB  OF  SbKIOB  MoBTOAOB  BT  A  PUBCHASBB  OF  THX  EqUITT  OF  Rl- 

DXMFTiON  to  protect  his  title  does  not  create  a  merger  so  as  to  extingaisb 
the  lien  of  the  mortgage  in  favor  of  an  intermediate  mortgagee,  and  od 
aforedosure  by  the  latter  the  6rst  mortgage  most  be  first  paid. 
DxoBEX  OF  FoBBOLOSUBB  BT  DEFAULT  MAT  BB  Opbned  even  after  enroll- 
ment to  let  in  a  defense  that  a  prior  mortgage,  alleged  in  the  bill  to  have 
been  paid  by  the  defendant,  was  in  fact  porchased  by  him,  and  is  enti« 
tied  to  priority  of  payment,  where  such  defense  was  prevented  by  the 
negligence  or  mistake  of  the  defendant's  solicitor;  so, 'even  after  a  sale 
under  the  decree  where  the  complainant  is  the  purchaser,  and  has  not 
resold  to  a  purchaser  without  notice. 

Obdeb  to  show  cause  why  a  decree  of  foredosore  heretofore 
entered  and  enrolled  in  this  cause  should  not  be  vacated  and  the 
sale  set  aside  to  permit  the  defendants,  Pinckney  and  Bertine, 
to  deny  an  allegation  in  the  bill  that  a  certain  prior  mortgage 
had  been  paid  by  the  defendants,  and  to  show  that  they  had  in 
fact  purchased  the  same  to  protect  their  title  as  purchasers  of 
the  equity  of  redemption.  It  appeared  that  the  defendants  per- 
mitted the  bill  to  be  taken  as  confessed  against  them  by  the  ad- 
vice of  their  solicitor,  who  neglected  to  look  into  the  bill  served 
on  him,  or  the  decree  entered,  and  did  not,  therefore,  know  that 
it  was  alleged' in  the  IhII  tb^tthe  prior  mortgage  was  paid  by  the 
defendants,  and  that  the  decree  made  no  provision  for  ita  pay- 
ment. The  complainant  was  the  purchaser  at  the  foreclosure 
sale. 

J.  Edwards,  for  the  complainant. 

J.  Bhoades,  for  the  defendants. 

Walwobth,  Chancellor.  There  is  no  doubt  in  this  case,  fron> 
the  facts  as  stated,  that  the  defendants  Pinckney  and  Bertine 
were  the  first  incumbrancers  upon  the  mortgaged  premises,  and 
that  their  mortgage,  which  vms  assigned  to  them  for  the  pur- 
pose of  protecting  their  title  against  the  junior  mortgage,  waa 
not,  as  against  such  junior  mortgage,  merged  in  the  equity  of 
redemption.  It  was,  in  equity,  impossible  for  the  prior  mort- 
gage, or  the  equitable  interest  of  the  defendants  therein,  to 
unite  vrith  their  1^^  title  to  the  equity  of  redemption,  by  rea- 
son of  the  intermediate  equity  which  the  complainant  had  by 
virtue  of  his  mortgage.  The  establishment  of  a  different  prin- 
ciple would  bring  us  back  to  the  doctrine  of  tacking;  or  a 
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meiger  which  would  cat  off  the  complainant's  mortgage  alto- 
gether. 

That  the  lien  of  the  prior  mortgage  still  continues  in  such  a 
case,  as  against  the  intermediate  mortgage,  is  distinctly  recog- 
nized by  Chancellor  Kent  in  the  case  of  McKinstry  v.  Mervin,  3 
Johns.  Ch.  446,  in  a  case  precisely  like  the  present  in  that  re- 
spect: See  also  Crow  t.  Tvnsley,  6  Dana,  402.  If  the  mortgagee 
is  considered  as  holding  the  legal  estate  and  the  mortgagor  the 
mere  eqtiity,  the  effect  of  a  merger  would  be  to  nnite  to  their 
prior  mortgage  the  equity  of  redemption  purchased  by  these  de- 
fendants, so  as  to  overreach  the  junior  incumbrance  altogether, 
at  law,  and  leave  him  to  his  remedy  in  equity  only.  And  when 
he  comes  here  to  ask  equity  he  must  do  equity  by  paying  off 
the  first  incumbrance.  The  same  result  follows  if  a  mortgagee 
is  considered  as  having  a  mere  equitable  lien  upon  the  land 
for  the  payment  of  his  debt.  In  that  case  the  second  mort- 
gagee, when  he  seeks  the  aid  of  this  court  to  obtain  satis- 
faction of  his  mortgage,  by  a  foreclosure  and  sale  of  the 
equity  of  redemption,  which  equiiy  of  redemption  in  this 
present  case  belongs  to  the  owners  of  the  senior  mortgage, 
must  still  pay  off  such  senior  mortgage  which  is  due  in  equity, 
even  if  there  is  a  legal  merger.  In  this  case,  therefore,  if  the 
facts  as  they  now  appear  had  been  truly  stated  in  the  bill,  the 
defendants  might  have  obtained  a  correction  of  the  erroneous 
decree  by  a  bill  of  review.  But  in  consequence  of  the  false 
allegation  in  the  bill  that  the  prior  mortgage  was  paid  off  to  the 
original  mortgagee,  instead  of  stating,  as  the'fact  was,  that  the 
defendants  bought  the  mortgage  and  took  the  assignment 
thereof,  the  decree  is  right  upon  the  case  as  made  by  ihe  bill. 
No  relief  therefore  can  be  given  to  the  defendants  unless  the 
court  has  the  power,  in  this  stage  of  the  proceedings,  to  open 
the  order  to  take  the  bill  as  confessed,  and  aU  the  subsequent 
proceedings,  to  enable  them  to  put  in  an  answer,  denying  the 
erroneous  statement  in  the  bill  that  their  mortgage  had  been 
paid  and  was  legally  satisfied,  upon  such  terms  and  conditions 
as  may  be  just  and  equitable  in  regard  to  the  complainant. 

I  think  the  counsel  for  these  defendants  has  been  successful 
in  showing  that  it  is  within  the  power  of  the  court  to  open  a 
regular  decree  by  default,  even  after  enrollment,  for  the  purpose 
of  giving  a  defendant  an  opportunity  to  make  his  defense;  where 
such  defense  is  meritorious,  and  he  has  not  been  heard  in  relation 
thereto,  either  by  mistake  or  accident,  or  by  the  negligence  of 
his  solicitor.     The  cases  of  Kemp  v.  Squire,  1  Yes.  sen.  205,  and 
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of  Bobaon  y.  OranweU,  1  Dick.  61,  show  that  the  enrollment 
may  be  discharged  when  necessary,  for  the  purpose  of  opening 
the  decree;  And  in  Beekman  v.  Feck,  3  Johns.  Ch.  415,  Chan- 
<;ellor  Kent  set  aside  a  regular  decree  by  default,  upon  motion, 
-after  enrollment,  to  let  in  a  defense  upon  the  merits.  The  case 
of  Enmn  v.  Vint,  6  Mimf .  267,  also  shows  that  this  is  the  proper 
<}ourse,  where  the  error  can  not  be  corrected  by  a  rehearing  or 
'  upon  a  bill  of  review.  The  fact  that  there  has  been  a  sale  in 
this  case  forms  no  objection  to  the  application,  as  the  complain- 
ant himself  bid  in  the  premises,  for  the  amount  due  on  his  mort- 
.gage  with  costs,  and  has  not  parted  with  his  interest  therein  to 
«  bona  fide  purchaser,  or  incumbrancer.  The  decree  may  be 
X)ermitted  to  stand,  and  he  may  keep  the  premises  at  the  price 
for  which  he  has  purchased  them,  in  case  he  elects  to  pay  the 
principal  and  interest  due  on  the  prior  mortgage  within  twenty 
days,  deducting  therefrom  his  taxable  costs  of  opposing  this  ap- 
plication. If  he  does  not  think  proper  to  do  that,  the  order  to 
take  the  bill  as  confessed  against  Pinckney  and  Bertine,  and  all 
subsequent  proceedings,  must  be  set  aside;  and  the  enrollment  of 
ihe  decree  must  be  discharged  and  the  master's  deed  canceled, 
and  those  defendants  be  let  in  to  answer  and  defend  the  suit  so 
far  as  relates  to  their  claim  or  prioriiy  imder  their  mortgage, 
upon  payment  of  the  costs  of  the  order  to  take  the  bill  as  con- 
fessed and  of  all  subsequent  proceedings.  The  costs  in  that 
•case  must  be  paid  within  twenty  days  after  service  of  a  copy  of 
the  taxed  bill  on  the  defendant's  solicitor,  and  their  answer  is  to 
be  put  in  within  the  same  time. 

Mbboeb  of  Mortgage  in  Eqxtitt  of  Eedemftion:  See  Hunt  t.  fftmi,  25 
Am.  Deo,  400.  and  other  cases  and  notea  in  this  series  referred  to  in  the  note 
thereto.  The  principle  enunciated  in  the  foregoing  opinion,  that  where  a 
mortgage  and  equity  of  redemption  unite  in  the  same  person,  they  will  not 
merge  in  equity  against  the  intention  of  the  parties,  and  where  it  is  for  the 
interest  of  the  person  in  whom  the  legal  and  equitable  titles  are  united  that 
they  should  be  kept  distinct,  is  referred  to  with  approval  in  Skeel  v.  Spraker, 
8  Paige,  196;  Thompwi  v.  Van  Vechten,  27  N.  Y.  579;  S.  C,  6  Abb.  Pr.  464; 
6  Boew.  465;  Casey  v.  BuUdph,  12  Barb.  639;  Warner  v.  Blakeman,  36  Id. 
i»24;  Schermerhom  v.  Merrill,  1  Id.  516;  Day  v.  Mooffiey,  4  Hun,  134;  Cl\fi 
V.  White,  12  N.  Y.  633;  Payne  v.  WiUon,  74  Id.  354. 

Opining  Dbcbbb  aftbk  Ekrollmbnt. — The  general  rule  is,  that  a  decree 
regularly  enrolled  can  not  be  altered,  except  by  a  bill  of  review:  lAUy  v. 
Shaw,  59  HI.  76.  But  a  decree  by  default  may  without  doubt  be  opened  to 
let  in  a  defense  on  the  merits  of  which  a  party  has  been  deprived  by  the 
negligence  of  his  counsel:  Tripp  v.  Vmeemi,  8  Paige  Gh.  180;  Ourtie  ▼.  JM- 
iagh,  4  Edw.  Gh.  639;  Naih  v.  Wetnwrt,  33  Barb.  150;  Thompttn  v.  ChMimg^ 
^  Allen,  82,  all  referring  to  MUlepoMgh  v.  MeBride, 
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NoDiNE  V.  Greenfield. 

(7  Paiob's  Obavoxxy,  644.] 
DiviaiiB  Takb  Vbsted  Remainders  m  Fes,  when.— Whece  a  tecUtoTt 
after  empowering  his  execntora  to  sell  his  realty,  etc,  gives  the  rents  and 
profits  of  such  as  shall  remain  unsold  from  time  to  time,  together  with 
the  income  of  certain  investments,  to  his  wife  for  life,  and  devises  tha 
principal  of  sach  investments  and  the  residue  of  his  realty  and  personalty 
after  his  wife's  death  to  the  children  of  a  certain  brother,  who  should 
then  be  living,  and  to  the  lawful  issue  of  those  who  should  be  deceased,  per 
aUrpeSf  the  wife,  at  the  testator's  death,  takes  a  life  estate  in  the  real^, 
and  the  children  of  the  testator's  brother  then  in  being  take  vested  re- 
mainders in  fee  as  tenants  in  fee,  subject  to  open  and  let  in  after-bom 
children,  and  also  subject  to  be  defeated  by  a  sale  by  the  executors,  and 
are  necessary  parties  to  a  suit  to  foreclose  a  mortgage  given  by  the  testa- 
tor on  such  realty. 

PiLBTIBS    TO    FOBEOLOSUBE    SXTIT. — PeBSONS   HAVIirO    FUTURB    OOMTnCOENT 

Imtebbsis  in  the  equity  of  redemption  need  not  be  made  parties  to  a  suit 
to  foredoee  a  mortgage,  but  those  in  erne  having  the  first  vested  estate 
of  inheritance  are  necessary  parties  to  make  the  decree  a  bar  to  their 
right  or  to  that  of  any  contingent  remainder-man  not  made  a  party. 

Bill  for  specifio  performance  of  a  contraot  to  purchase  a  cer- 
tain lot.  The  purchaser  refused  to  complete  the  contract  be- 
<iause  the  vendor  could  not  make  a  good  title.  A  reference  was 
directed  to  a  master,  who  reported  in  favor  of  the  title.  It 
appeared  that  the  plaintiff's  title  was  acquired  under  a  foreclos- 
ure sale  of  the  said  lot  on  a  mortgage  executed  by  one  J.  Buden. 
After  the  mortgage  was  executed  Buden  made  his  will,  empow- 
ering his  executors  to  sell  and  convey  his  really,  and  directing 
ihem  to  sell  his  personally  and  invest  the  proceeds  in  certain 
permanent  securities.  He  then  gave  the  income  of  those  invest- 
ments, with  the  rents  and  profits  of  the  real  estate  remaining 
unsold  from  time  to  time,  to  his  wife  for  life,  and  after  her  death 
^levised  the  principal  of  the  investments  aforesaid,  and  all  the 
lands,  tenements,  property,  and  effects  then  belonging  to  his 
^estate,  to  the  children  of  his  brother,  A.  Buden,  who  should  then 
be  living,  and  to  the  lawful  issue  of  those  who  should  be  de- 
ceased, per  stirpes,  and  in  default  of  such  children  or  issue,  then 
over.  At  the  death  of  the  testator,  his  wife,  his  brother  (who 
was  his  only  heir  at  law),  and  a  number  of  children  of  the  latter 
were  still  living,  and  a  number  of  children  had  been  bom  since. 
The  mortgage,  being  unpaid,  was  foreclosed  after  the  mortgagor's 
death,  the  executors,  the  widow,  and  the  brother  only  being 
joade  i>artie6.  Other  &cts  appear  from  the  opinion.  The  case 
isame  before  the  chancellor  on  exceptions  to  the  master's  report. 
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J.  L.  Miaaiiy  for  the  complainant. 
J.  W.  Oerardy  for  the  defendants. 

Walworth,  Chancellor.  The  objection  to  the  title  in  thia- 
cause  is,  that  the  children  of  A.  Baden,  who  were  in  existence- 
at  the  time  the  bill  of  foreclosure  was  filed,  and  who  were  the 
first  devisees  of  the  remainder  in  fee  after  the  termination  of  the 
life  estate  of  the  widow,  were  not  made  parties  to  the  suit;  and 
that  their  equity  of  redemption  was,  therefore,  not  extinguished 
hj  the  sale  under  the  decree  in  that  suit.  This  objection  ap- 
pears to  be  well  taken;  and  the  master  therefore  erred  in  report- 
ing that  the  complainant  could  give  a  good  title. 

No  estate  whatever  was  vested  in  the  executors  in  this  case  hj 
the  win  of  the  testator;  but  they  had  a  mere  pQwer  in  trust  ta 
sell  and  convey  the  estate  for  the  purposes  of  the  will.  Neither 
did  the  legal  title  to  the  premises  descend  to  the  heir  at  law  of 
the  testator  until  the  execution  of  such  power;  for  by  the  terms 
of  the  will,  the  rents  and  profits  of  the  real  estate  remaining 
unsold  are  devised  to  the  widow  for  life,  and  the  estate  itself,  if 
not  sold  by  the  executors,  is  devised  to  the  children  of  his 
brother  who  may  be  living  at  the  time  of  her  death.  Upon  the 
death  of  the  testator,  therefore,  the  widow  took  a  life  estate  in 
the  premises,  and  the  children  of  A.  Buden,  who  were  then  in 
ease,  took  vested  remainders  in  fee,  as  tenants  in  common  therein, 
subject  to  open  and  let  in  after-bom  children;  and  subject  to  be 
divested  by  death  during  the  life-time  of  the  widow,  or  to  be  de- 
feated by  the  execution  of  the  power  of  sale  by  the  executors  or 
the  survivor  of  them:  Doe  v.  Frovoost,  4  Johns.  61  [4  Am.  Dec, 
219];  Doe  v.  Martin,  4  T.  B.  39;  Osbreyv.  Bury,  1  Ball  &  Bea.  63. 
Where  there  is  a  contest  in  chancery  in  relation  to  real  estate, 
or  where  a  mortgagee  wishes  to  foreclose  a  mortgage,  in  a  case 
where  there  aito  several  future  and  contingent  interests  in  the 
equity  of  redemption,  it  is  not  necessary  to  make  every  person 
having  or  claiming  a  future  and  contingent  interest  in  the  prem- 
ises a  party  to  the  bill,  in  order  to  bar  his  right  or  claim,  by  the 
decree  in  the  cause;  but  it  is  sufficient,  if  the  person  who  has 
the  fijrst  vested  estate  of  inheritance,  and  all  other  persons  hav- 
ing or  claiming  prior  rights  or  interests  in  the  premises,  are 
brought  before  the  court:  Story's  Eq.  PL,  p.  140,  sec.  144;  p.  182, 
sec.  198;  1  West,  619;>  Ambl.  564.'  The  person  having  the 
first  estate  of  inheritance,  and  who  is  in  ease,  appears,  however, 
to  be  a  necessary  party  to  a  bill  of  foreclosure,  to  make  the  de* 

1.  Hopkim  T.  Bopkim,  %,  Megn^ldtom  t.  PtrkUu. 
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€ree  a  bar  either  to  his.  right,  or  to  the  right  of  any  contingent 
remainder-man  who  is  not  made  a  party  to  the  suit.  In  the  case 
of  Oore  V.  Stackpoole,  1  Dow,  31,  in  the  house  of  lords,  upon  an 
appeal  from  Ireland.  Lord  Chancellor  Eldon  said,  it  was  clear 
equitable  law,  that  in  order  to  make  a  foreclosure  valid  as  against 
all  claimants,  he  who  had  the  first  estate  of  inheritance  must  be 
brought  before  the  court;  and  even  then,  theintermediate  remain- 
der-men for  life  ought  to  be  brought  before  the  court,  to  give 
ihem  an  opportunity  to  pay  off  the  mortgage  if  they  thought 
fit:  See  also  Coote's  L.  of  Mort.  522;  Yates  t.  ffambly,  2  Atk. 
ISST.  In  this  case,  the  children  of  A.  Buden,  who  were  in  esse 
at  the  time  of  filing  the  bill  of  foreclosure,  had  the  first  estate 
of  inheritance  in  tiie  mortgaged  premises,  in  remainder  after 
the  termination  of  the  life  estate  of  the  widow;  and  not  being 
made  parties,  neither  they  nor  the  children  bom  subsequently 
were  bound  by  the  decree.  The  exception  to  the  master's  re- 
port must  therefore  be  allowed,  with  costs. 

It  appears  by  the  report  of  the  master  that  it  was  proved  be- 
fore him  that  tiie  estate  of  the  decedent  was  insufficient  to  pay 
the  several  legv^ies  charged  thereon  after  satisfying  the  debts. 
If  such  was  iiie  fact,  it  was  unquestionably  the  duty  of  the  sur- 
viving ejocutors  to  sell  the  equiiy  of  redemption,  or  to  release 
it  to  iliQ  mortgagees  in  satisfaction  of  their  debt  if  the  value 
thereof  did  not  exceed  the  amount  due.  And  as  the  surviving 
-executor  has  not  only  the  power  but  is  actually  directed  by  the 
wiQ  to  sell  the  estate  and  pay  the  debts  and  legacies,  it  is  prob- 
able a  perfect  title  may  still  be  procured  by  the  complainant  by 
a  conveyance  of  the  equiiy  of  redemption  by  the  executor;  which 
•equity  is  probably  worth  nothing  beyond  the  amount  due  on  the 
mortgage.  If  a  perfect  title  to  the  premises  can  be  made  in 
that  way,  I  will  reserve  the  right  to  the  complainant  to  make 
«uch  an  application  on  the  subject  as  he  may  think  proper.  But 
its  the  defendants  have  probably  sustained  a  serious  injuiy  by 
the  delay,  and  by  the  inability  of  the  complainant  to  give  tiiem 
a  good  title  at  the  time  when  their  contract  of  purchase  should 
have  been  consummated  by  a  conveyance,  which  would  render 
it  improper  to  compel  a  specific  performance  upon  a  new  iitle 
now  to  be  procured,  I  can  not  give  any  further  directions  on 
ihe  subject  without  affording  them  an  opportunity  to  be  heard 
in  relation  to  the  right  of  the  complainant  to  compel  them  to 
take  the  title  if  it  can  now  be  made  perfect. 

Vestbd  RBiCAiin>BB  ilv  Feb,  Devisbb  Takes,  wheit:  See  Doe  v.  Pro- 
«oofl,  4  Ai|i.  Dea  249;  Jackson  v.  MerriU,  5  Id.  213.     The  forngoing  de- 
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cision  is  died  on  this  point  in  Wood  y.  Mather,  38  Bftrb.  477»  and  is  com- 
mented on  and  distinguished  in  Sohier  y.  WUUams,  1  Curt.  403,  and  in  La* 
rocque  ▼.  Clark,  1  Redf.  471;  S.  C,  Tuck.  84. 

Paktiss  to  Forbolosurs  Suit:  See  John  v.  Huni,  12  Am.  Dec  245;  Kew^ 
man  v.  Chapman,  14  Id.  766;  Hundley  v.  Webb,  20  Id.  189.  The  principal 
case  is  cited  on  this  point  in  Dalp  ▼.  BureheU,  13  Abb.  Pr.  (N.  &)  268,  and 
BreoooH  V.  Grao6,  bS  N.  Y.  254.  It  is  cited  also  on  an  analogous  quastion  in 
Mead  v.  MUeheU,  17  N.  Y.  215. 


Reed  v.  Wheatok. 

[7  PAZoa's  Okakobbz,  668.] 
To  EnnruB  Judgment  Obeditob  to  Rblibf  in  Equitt  to  obtain  pay* 
ment  of  his  judgment,  on  the  ground  that  he  has  exhausted  his  remedy 
at  law,  he  must,  by  his  bill,  show  afiSrmatiyely  if  the  judgment  is  one 
upon  which  execution  may  be  issued  to  any  county  in  the  state,  that  he 
has  issued  execution  to  the  county  where  the  defendant  then  resided, 
which  execution  was  returned  unsatisfied,  or  must  show  a  l^gal  and  suffi* 
dent  excuse  for  not  doing  so. 

Appeal  from  a  refusal  by  the  yice-chanoellor  to  dissolTe  ao 
injunction.  From  the  bill  it  appeared  that  the  complainant, 
haying  a  judgment  against  the  defendant,  had  issued  execution 
thereon  to  Q^nesee  counly,  which  was  returned  unsatisfied;  but 
it  was  not  averred  that  the  defendant  resided  in  that  county  at 
that  time.  The  defendant  averred  in  his  answer  that  before  the 
recovery  of  judgment  he  had  removed  to  Niagara  county,  of 
which  the  complainant  was  informed  when  the  execution  waa> 
returned,  and  that  at  the  date  of  the  execution  he  had  property 
in  that  counly  subject  to  levy  sufficient  to  satisfy  it. 

N.  HUl,  jun.,  for  the  api>ellant. 

W.  L.  F.  Warren,  for  the  respondent. 

Walwobth,  Chancellor.  It  is  evident  in  this  case  that  th» 
complainant  has  not  exhausted  his  remedy  at  law  on  his  judg* 
ment.  And,  ii  the  avezmants  in  the  answer  are  true,  there  ha» 
not  even  been  a  bona  fide  attempt  to  collect  the  debt  out  of  the 
defendant's  property.  But  as  the  allegations  in  the  answer, 
that  the  defenduit  lived  in  Niagara  counly  at  the  time  of  issuing' 
the  execution,  and  that  the  complainant  well  knew  that  fact  at 
the  time  of  filing  his  bill  in  this  suit,  are  not  responsive  lo  any- 
thing contained  in  the  bill,  the  vice-chancellor  would  probabljr 
have  been  right  in  disregarding  them,  if  the  bill  itself  had 
shown  sufficient  to  have  authorized  the  issuing  of  the  injunction 
originally.    The  bill,  however,  is  defective  in  substance  in  thi* 
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respect;  as  there  is  no  averment  therein  that  the  defendant,  at 
the  time  of  the  issuing  of  the  execution  to  the  sheriff  of  Genesee, 
was  a  resident  of  that  county,  or  that  he  ever  had  resided  there. 
In  the  case  of  Leggett  y.  HopkvM  and  Smith,  7  Paige,  149,  it  wa» 
decided  that  where  the  judgment  was  in  the  common  pleas,  bo 
that  an'  execution  coidd  not  be  issued  to  any  other  counly  than 
that  in  which  the  judgment  was  obtained,  it  would  be  sufficient 
to  issue  an  execution  to  the  sheriff  of  that  county,  although  tha 
defendant  resided  elsewhere.  In  such  a  case  it  is  not  necessary^ 
in  the  bill,  to  say  anything  about  the  defendant's  residence: 
But  where  the  judgment  is  in  the  supreme  court,  so  that  an  exe- 
cution may  be  issued  to  any  part  of  the  state,  or  where  the  bill 
is  founded  upon  a  decree  of  the  court  of  chancery,  the  procesa- 
of  which  court  may  also  be  sent  into  any  county,  the  complain- 
ant who  comes  into  this  court  for  relief  upon  the  ground  that  he- 
has  exhausted  his  remedy  by  execution  on  the  judgment  or  de- 
cree, must  show  affirmatiyely,  by  his  bill,  that  he  has  issued  his- 
execution  to  the  sheriff  of  the  county  where  the  defendant  re- 
sided at  the  time  such  execution  was  issued;  or  he  must  insert 
some  other  ayerment  showing  a  sufficient  and  legal  excuse  for 
not  sending  his  execution  to  the  county  where  the  defendant  re- 
sides. If  the  defendant  has  removed  from  the  state,  or  if  his- 
residence,  upon  diligent  search  and  inquiry,  can  not  be  found, 
that  may  be  a  sufficient  excuse  for  sending  the  execution  to  the 
county  where  he  resided  at  the  time  of  the  commencement  of  the 
original  suit  against  him,  or  where  his  last  known  place  of  resi- 
dence was.  But  such  an  excuse  will  not  avail  the  complainant 
where  it  distinctly  appears  that  previous  to  the  filing  of  the  bill 
here,  he  is  informed  that  the  defendant  has  a  fixed  residence  in 
this  state;  in  case  he  has  visible  property  there  subject  to  sale  on 
execution,  sufficient  to  satisfy  the  debt  and  costs.  Where  it  i» 
necessary  to  show  that  the  complainant  has  exhausted  his  remedy, 
by  the  issuing  of  an  execution  to  the  county  where  the  defend- 
ant resides,  it  is  not  sufficient  merely  to  describe  the  defendant 
in  the  bill  as  a  resident  of  a  particular  town  or  county;  as  that 
description  of  the  defendant,  even  if  it  coidd  be  considered  as^ 
sworn  to  by  the  complainant,  merely  relates  to  the  time  of  filing" 
the  bill;  and  is  not  an  averment  of  residence  at  the  time  of  is- 
suing the  execution.  But  here  the  defendant  is  not  even  de- 
scribed as  being  a  resident  of  the  county  to  which  the  execution 
issued,  either  at  the  time  of  filing  the  complainant's  bill,  or  at 
any  time  previous  thereto.  As  there  was  nothing  in  the  bill  to 
show  that  the  complainant  had  exhausted  his  remedy  at  law,  so 
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as  to  authorize  him  to  come  into  this  court  for  relief ,  the  Tice- 
chancellor  was  clearly  wrong,  in  refusing  to  dissolye  the  injunc- 
tion, Tphich  had  been  erroneously  allowed  upon  the  bill  itself. 
His  decision  must,  therefore,  be  reversed,  with  costs;  and  the 
injunction  is  dissolyed. 

JuDOMBNT  Gbeditob  HU8T  Show  Lkoal  Rbmxdies  Exhaustxd  befoTB  re- 
porting to  equity  to  obtain  8atiB£aetion:  Screven  v.  Bo$tick,  16  Am.  Dec  664; 
Candler  v.  PettU,  19  Id.  399;  Beck  v.  BurdeU,  Id.  436;  Edmuton  v.  Lyde^  Id. 
454.  To  the  same  effect  is  Voorheea^.  Howard,  4  Keyes,  383;  S.  C,  4  Abb. 
App.  Dec  504,  citing  the  principal  caac  The  partioolar  point  decided  above, 
that  in  cases  of  this  kind  where  execution  may  issue  to  any  oounty  in  the 
state,  the  creditor  roust  show,  by  his  bill,  that  execution  has  been  issued  to 
the  county  where  the  debtor  then  resided  or  show  al^gal  excuse  fo>*  not  doing 
•o,  is  approved,  and  the  case  followed  in  Merchant*  etc  Bamk  v.  Or{0Uh,  10 
Paige,  520;  SffnUh  v.  lUeh,  Clarke's  Ch.  266;  Wheeter  ▼.  Beemums,  3  Sandf 
€h.  599;  Payne  v.  Shekhn,  63  Barb.  176. 


Bbandbeth  v.  Lanob. 

(8  Pazob*!  OBAHOBBT,  94.] 

Ikjunotiok  to  RiSTRADr  Publication  of  a  Libel  holding  the  complainant 
up  to  ridicule  will  not  lie,  where  such  publication  will  not  be  an  invasion 
of  rights  of  literary  or  other  property  of  the  complainant. 

Bill  for  an  injunction  to  restrain  the  defendants  perpetoallj 
from  publishing  a  ludicrous  pretended  biography  of  the  com- 
plainant, with  intent  to  libel  him  and  bring  him  into  public  dis- 
grskce  and  contempt  by  attributing  to  him  various  ridiculou^and 
-disgraceful  adyentures.  The  bill  set  out  that  the  complainant 
^was  the  proprietor  and  vendor  of  a  valuable  nostrum  known  as 
"Brandreth's  vegetable  universal  pills,''  which,  by  extensive 
^advertising,  had  become  the  source  of  a  comfortable  income  to 
the  complainant.  It  also  set  out  certain  alleged  facts  going  to 
show  that  the  proposed  publication  originated  in  a  desire  of  one 
of  the  defendants  to  revenge  himself  upon  the  complainant  for 
having  discharged  him  from  his  employ.  There  was  alsu  set  out 
si  length  the  first  sheet  of  the  proposed  work,  containing  the 
title-page,  a  ludricrous  preface,  table  of  contents,  etc.  Demurrer 
to  the  bill. 

James  Smith,  for  the  complainant. 

T,  W.  Clarke  and  8.  Sherwood,  for  the  defendants. 

Wai.wobth,  Chancellor.  It  is  very  evident  that  this  court  can 
not  assume  jurisdiction  of  the  case  presented  by  the  complain^' 


Digitized  by  VjOOQ IC 


July,  1839.]     Brandreth  v.  Lance.  369 

suit's  bill,  or  of  any  other  case  of  the  like  nature,  without  infring- 
ing upon  the  liberty  of  the  press,  and  attempting  to  exercise  a 
power  of  preyentiye  justice  which,  as  the  legislature  has  decided, 
can  not  safely  be  intrusted  to  any  tribunal  consistently  with  the 
principles  of  a  free  government:  2  B.  S.  737,  sec.  1,  and  re- 
visers' note.  This  bill  presents  the  simple  case  of  an  application 
to  the  court  of  chancery  to  restrain  the  publication  of  a  pamph- 
let which  purports  to  be  a  literary  work,  undoubtedly  a  tale  of 
fiction,  on  the  ground  that  it  is  intended  as  a  libel  upon  the 
•complainant.  The  court  of  star  chamber  in  England  once  exer- 
<sised  the  power  of  cutting  off  the  ears,  branding  the  foreheads, 
«nd  slitting  the  noses  of  the  libelers  of  important  personages: 
Hudson's  Star  Chamber,  2  Collect.  Jurid.  224.  And,  as  an  inci- 
dent to  such  a  jurisdiction,  that  court  was  undoubtedly  in  the 
habit  of  restraining  the  publication  of  such  libels  by  injunction. 
Since  that  court  was  abolished,  however,  I  believe  there  is  but 
one  case  upon  record  in  which  any  court,  either  in  this  country 
or  in  England,  has  attempted,  by  an  injunction  or  order  of  the 
<x>urt,  to  prohibit  or  restrain  the  publication  of  a  libel,  as  such, 
in  anticipation.  In  the  case  to  which  I  allude,  the  notorious 
Scroggs,  chief  justice  of  the  court  of  king's  bench,  and  his  asso- 
ciates, decided  that  they  might  be  safely  intrusted  with  the 
power  of  prohibiting  and  suppressing  such  publications  as  they 
might  deem  to  be  libelous.  They  accordingly  made  an  order  of 
the  court  prohibiting  any  person  from  printing  or  publishing  a 
periodical,  entitled  "  The  Weekly  Packet  of  Advice  from  Bome, 
or  the  History  of  Popery."  The  house  of  commons,  however, 
considered  this  extraordinary  exercise  of  power  on  the  part  of 
Scroggs  as  a  proper  subject  of  impeachment:  8  Howell's  State 
Trials,  198.  And  I  believe  no  judge  or  chancellor  from  that 
time  to  the  present  has  attempted  to  follow  that  precedent. 
There  is,  indeed,  in  the  reported  case  of  Dvl  Bost  v.  Beresford,  2 
-Gamp.  511,  which  was  an  action  of  trespass  against  the  defend- 
ant for  destroying  a  libelous  picture,  a  most  extraordinary 
declaration  of  Lord  EUenborough,  that  the  lord  chancellor,  upon 
an  application  to  him,  would  have  granted  an  injunction  against 
the  exhibition  of  the  libelous  painting.  It  is  said,  however,  in  a 
note  to  Home's  case,  in  the  state  trials,  that  this  declaration  of 
Lord  EUenborough,  in  relation  to  the  power  of  the  lord  chan- 
cellor to  restrain  the  publication  of  a  libel  by  injunction,  ox- 
cited  great  astonishment  in  the  minds  of  all  the  practitioners  m 
the  courts  of  equity:  20  Howell's  St.  Tr.  799.  It  must  unques- 
tionably be  considered  as  a  hasty  declaration,  made  witiiout 
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reflection  during  the  progress  of  a  trial  at  nisi  privs;  and  as  sucb 
it  is  not  entitled  to  any  weight  whatever. 

The  utmost  extent  to  which  the  court  of  chancery  has  ever 
gone  in  restraining  any  publication  by  injunction,  has  been  upon 
the  principle  of  protecting  the  rights  of  projwrty.  Upon  this 
principle  alone  Lord  Eldon  placed  his  decision,  in  the  case  of 
Oee  V.  FrUchardy  2  Swanst.  403,  continuing  the  injunction  which 
restrained  the  defendant  from  publishing  copies  of  certain 
letters  written  to  him  by  the  complainant.  But  it  may,  perhaps, 
be  doubted  whether  his  lordship  in  that  case  did  not,  to  some 
extent,  endanger  the  freedom  of  the  press  by  assuming  juris- 
diction of  the  case  as  a  matter  of  property  merely,  when  in  fact 
the  object  of  the  complainant's  bill  was  not  to  prevent  the^ 
publication  of  her  letters  on  account  of  any  supposed  interest 
she  had  in  them  as  literary  property,  but  to  restrain  the  pub- 
lication of  a  private  correspondence,  as  a  matter  of  feeling  only. 
His  decision  in  that  case  has,  however,  as  I  see,  received  the  tux* 
qualified  approbation  of  the  learned  American  commentator  on 
equity  jurisprudence:  See  2  Story's  Eq.  222,  sec.  948. 

In  this  case  the  complainant  does  not  claim  the  exercise  of 
the  extraordinary  jurisdiction  of  this  court  on  the  ground  of 
any  violation  of  the  rights  of  literary  property,  or  because  a 
work  is  improperly  attributed  to  him  which  will  be  likely  to  in- 
jure his  reputation  as  an  author,  or  even  as  a  manufacturer  of 
pills.  For  although  his  counsel  insist  that  it  must  necessarily 
have  the  effect  to  injure  the  sale  of  his  pills,  he  has  not  alleged 
in  his  bill  that  he  even  believes  it  will  have  any  such  effect. 
And  in  the  absence  of  such  an  allegation,  I  am,  as  a  matter  of 
opinion,  inclined  to  the  belief  that  with  that  class  of  persons 
who  would  be  likely  to  buy  and  take  his  "  universal  piUs,"  as  a 
general  remedy  for  any  and  every  disease  to  which  the  human 
body  is  subject,  the  supposition  that  he  was  the  author  of  the 
publication  in  question,  and  was  also  the  extraordinary  person- 
age which  this  table  of  the  contents  of  the  work  indicates,  would 
be  very  likely  to  induce  them  to  purchase  and  use  his  medicine 
the  more  readily.  As  the  {Publication  of  the  work,  therefore, 
which  is  sought  to  be  restrained,  can  not  be  considered  as  an 
invasion  of  the  rights  either  of  literary  or  medical  property,  al- 
though it  is  unquestionably  intended  as  a  gross  libel  upon  the 
complainant  personally,  this  court  has  no  jurisdiction  or 
authority  to  interfere  for  his  protection.  And  if  the  defendants 
persist  in  their  intention  of  giving  this  libelous  production  to 
the  public,  he  must  seek  his  remedy  by  a  civil  suit  in  a  court  of 
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law;  or  by  institatmg  a  criminal  proseouiion^  to  tlie  end  that 
the  libelers,  upon  conviction,  may  receive  their  appropriate  pun* 
ifihment,  in  the  penitentiary  or  otherwise. 

The  demnrrers  mnst  be  allowed,  and  the  complainants  bill 
dismissed,  as  to  these  defendants,  with  costs. 

iNJiTNcnoif  AGAINST  PuBLiGATioif  or  LETTER:  See  DoUa  Y.  LeclerCf  6  Am. 
Dec.  712,  and  note.  The  principle  announced  by  Chancellor  Walworth  in  the^ 
decision  above  reported,  that  chancery  will  not  interfere  to  restrain  any  pab- 
llcation,  except  with  a  yiew  to  protecting  the  complainant's  rights  of  litmry 
or  other  property,  is  approved  in  Wetmore  v.  Seovellf  3  Edw.  Ch.  629;  WooUq^ 
V.  Jwld,  4  Daer,  597,  per  fiosworth,  J.,  dissenting;  and  in  Ifew  York  JwMnUh 
Ouardian  Soe.  v.  Ifoaaeoelt,  7  Daly,  189.  See  also  articles  m  4  Cent.  L.  J. 
171,  and  9  Id.  314. 


Bell  v.  Looee. 

Is  Paxos's  Cbaxobst,  75.] 
Isjuironoir  AOAnrar  Pubushino  a  Newspaper  of  the  Same  Name  a» 
complainant's  for  the  fraudulent  purpose  of  deceiving  the  public  and  de- 
priving the  complainant  of  the  good  will  of  his  paper,  will  lie,  but  not 
where  the  simulation  is  not  such  as  is  calculated  to  lead  the  public  to< 
believe  that  it  is  in  reality  the  same  paper,  so  as  to  injure  the  circulation- 
of  the  complainant's  paper. 

Obdkb  to  show  cause  why  an  injunction  should  not  be  granted 
restraining  the  publication  of  a  certain  newspaper.  The  &cta. 
appear  from  the  opinion. 

T.  W.  Thicker,  for  the  complainant. 

W.  D.  Craft,  for  the  defendant. 

Walwobth,  Chancellor.  The  allegation  in  the  complainant's 
bill  is,  that  the  defendant  has  assumed  the  name  of  the  com- 
plainant's newspaper,  for  the  fraudulent  purpose  of  imposing 
upon  the  public  and  supplanting  him  in  the  good  will  of  his- 
established  paper  by  simulating  the  name  and  dress  thereof; 
with  the  intent  to  cause  it  to  be  understood  and  belieyed  by  the^ 
communily  that  the  defendant's  newspaper  was  the  same  as  the^ 
complainant's,  and  thereby  to  injure  the  circulation  of  the  latter. 
If  this  were  in  fact  so,  I  shoidd  have  no  difficulty  in  making 
this  order  absolute.  For  although  the  business  of  publishing 
newspapers  ought,  in  a  free  country,  to  be  always  open  to  the 
most  unlimited  competition,  fraud  and  deception  certainly  are 
not  essential  to  the  most  perfect  freedom  of  the  press.  There 
is  indeed  no  patent  right  in  the  names.  Tet  as  the  names  of 
party  newspax>ers,  in  iliese  days,  haye  no  necessary  connection 
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mifk  the  principles  which  thej  advocate,  and  are  manufactured 
as  readily  as  the  new  names  if  not  the  new  principles  of  polit- 
ical parties,  there  coidd  be  very  little  excuse  for  the  editor  of  a 
new  paper  who  shoidd  adopt  the  precise  name  and  dress  of  an 
(old  established  paper;  which  would  be  likely  to  interfere  with 
&e  good  will  of  the  latter,  by  actually  deceiving  its  patrons. 
In  the  case  of  Hogg  y.  Kirhyy  2  Yes.  226,^  Xiord  Eldon  consid- 
ered the  publication  by  the  defendant,  of  what  upon  its  &ce 
purported  to  be  a  continuation  of  the  plaintiff's  magazine,  to  be 
such  a  fraud  upon  the  good  will  of  that  periodical  woik  as  to 
call  for  the  interference  of  the  court  of  chancery.  And  in  the 
more  recent  case  of  KnoU  y.  Morgan,  2  Keen,  213,  Lord  Lang- 
>dale  granted  an  injunction  to  restrain  the  defendant  from  run- 
ning an  omnibus,  having  upon  it  such  names,  words,  and  devices 
.as  to  form  a  colorable  imitation  of  those  which  had  previously 
been  placed  upon  the  omnibuses  of  the  plaintiff;  with  the  evi- 
dent intention  of  obtaining  a  part  of  the  business  of  the  latter 
by  deceiving  the  public.  And  this  decision  of  the  master  of  the 
rolls  was  subsequently  affirmed  by  Lord  Cottenham  upon  appeal. 
The  defendant  in  ihe  present  case,  however,  expressly  denies 
that  the  new  paper  which  he  edits  is  published  under  the  name 
of  New  Era  with  the  intention  of  thereby  inducing  the  public  to 
suppose  it  is  the  same  paper  as  the  ''  Democratic  Republican 
l^ew  Era."  Neither  dp  I  think  that  the  defendant's  paper  is 
such  a  simulation  of  the  complainant's  present  publication  as  to 
injure  the  circulation  and  patronage  of  the  latter,  by  deceiving 
the  public  and  inducing  a  belief  that  it  is  in  reality  the  same 
fMiper.  it  is  true,  the  two  words  of  the  title  which  are  in  Boman 
•capitals,  are  the  same  in  both  papers;  except  that  in  the  de- 
fendant's publication  they  are  printed  upon  a  much  larger  type. 
But  surely  no  one  can  mistake  the  wide-spread  wings  and  the 
warlike  attitude  of  "  the  bird  of  Jove,"  which  occupies  so  large 
a  flpaoe  in  the  heading  of  the  defendant's  paper,  for  the  very 
anodest  device  which  sustains  the  democratic  republicanism  of 
the  complainant's  New  Era.  Besides,  the  defendant's  paper, 
upon  its  face,  purports  to  be  a  revival  of  an  old  publication  in 
which  he  was  formerly  interested  with  the  complainant;  which 
publication  had  been  voluntarily  discontinued  by  both  for  more 
than  eighteen  months.  The  particular  name,  therefore,  which 
he  has  assumed  had  been  so  long  derelict,  except  in  its  subse- 
quent democratic  connection,  that  even  an  opposition  editor 
might  lawfully  have  seized  upon  it,  and  appropriated  it  to  the 

1.  8  Vet.  910. 
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use  of  his  political  friends;  without  any  danger  of  deceiving  the 
public,  or  drawing  off  the  patronage  of  those  who  reaUj  wished 
to  read  the  complainant's  daily  paper. 

In  the  absence  of  anything  which  is  really  calculated  to  de- 
ceive the  intelligent  patrons  of  the  complainant's  Democratic 
Bepublican  New  Era,  the  decision  of  Chancellor  Sanford  ii^ 
Snatoden  t.  Noah,  Hopk.  347,  is  an  authority  against  this  appli-^ 
cation  for  an  injunctipn,  to  restrain  the  defendant  from  publish* 
ing  his  paper,  entitied  '*  New  Era,  revived  by  Richard  Adam» 
Locke,  its  original  editor."  The  order  to  show  cause  is  therefore 
discharged  with  costs. 

iNJUKonoN  AGAnrsT  PuBUSHnro  Newspapxb  or  Sdolak  Naioi  witlk 
complainant's  wiU  not  lie,  when:  See  Snowden  t.  Noahf  14  Am.  Dec  647. 
The  doctrine  announced  by  the  chancellor  in  the  foregoing  opinion,  as  to  th* 
jurisdiction  of  chancery  to  restrain  a  frandolentsimalation  of  another's  trada- 
mark,  or  the  like,  has  been  approved  and  applied  in  a  great  variety  of  casea^ 
sach  as  assoming  the  name  of  the  complainant's  newspaper:  McUsell  r.  FUm^ 
agoHf  2  Abb.  Pr.  (N.  S.)  402;  or  the  name  of  his  hotel,  or  other  bdsines» 
hoose:  Manh  v.  B'dUnga,  7  Onsh.  383;  Howe  v.  Searing,  6  Bosw.  371;  S.  C.,. 
19  How.  Pr.  26,  per  Moncrie£^  J.,  dissenting;  or  the  name  of  a  corporation: 
Ehe  parU  Walker,  I  Coop.  Ch.  (Tenn.)  100;  Newby  v.  Oregon  Central  B.  B.. 
Co.,  Deady,  616;  or  imitating  a  trade-mark:  Taylor  v.  Carpenter,  2  Woodb. 
k  M.  10;  S.  C,  11  Paige  Ch.  297;  Cqfeen  v.  Brunton,  4  McLean,  519;  Blot^ 
V.  Bloomer,  23  Barb.  609;  Corwm  v.  Daly,  7  Bosw.  225;  Talcot  v.  Moore,  ^ 
Hun,  108;  Potter  v.  McPherson,  21  Id.  564,  or  other  like  cases;  Tyack  r. 
Bromley,  4  Edw.  Ch.  274;  S.  C,  1  Barb.  Ch.  535;  OoUon  v.  Thonuu,  2 
Brewst  810;  S.  C,  7  Phila.  259. 

Good  Will,  jurisdiction  of  equity  over  contract  relating  to:  See  Zeig^  v. 
SetUamer,  29  Am.  Dec.  584.  The  principal  case  is  cited,  as  an  anthority  ?•> 
specting  property  in  a  good  will,  in  Jerome  v.  Bigelow,  66  IlL  455;  Moordkeadr 
T.  Hyde,  38  Iowa,  385;  PerHn$  v.  Currier,  3  Woodb.  &  M.  94. 
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MoMoEiNE  V.  Stobet,  Exeottob. 

[4  DBTBtlUX  AND  BaTTLS'I  LaW,  189.] 

Jldbonistrator  of  Fraudulent  Assionbb  is  liable  as  executor  de  son  ioH 
to  the  creditors  of  a  deceased  debtor  by  whom  the  assignmeDt  was  made. 

-<}rant  of  Lettsbs  of  Administratioh  does  not  confer  upon  the  adminis- 
trator the  right  to  the  possession  of  property  frandnlently  assigned  to 
the  deceased,  as  against  the  creditors  of  the  assignor. 

'EviDENCB  OF  Facts  Sworn  to  bt  a  Dbcbasbd  Witnbss  in  another  and 
different  suit  is  inadmissible. 

Appeal.  DaTid  Davis  made  a  transfer  of  all  his  slaves  to  his 
brother  Joseph,  alleged  by  the  plaintiff  to  be  fraudulent,  and 
afterward  died,  being  indebted  to  the  plaintiff.  Joseph  died 
subsequently,  while  still  in  possession  of  the  property.  The 
defendant  qualified  as  his  administrator.  Plaintiff,  as  a  cred- 
itor of  David  Davis,  brought  this  action  against  Storey,  seeking 
to  charge  him  as  executor  de  son  tort  of  David.  Plaintiff,  in 
proving  the  fraudident  transfer,  offered  a  witness  to  prove  what 
a  witness  then  dead  had  sworn  to  upon  a  trial  previously  had, 
in  an  action  brought  by  the  administrator  of  David  Davis, 
against  Joseph,  in  his  life-time,  for  the  recovery  of  the  same 
property.  The  evidence  was  admitted.  Verdict  and  judgment 
^or  plaintiff.    Defendant  appealed. 

A.  Moore^  for  the  defendant. 

Kinney  and  J,  H,  Bryan,  for  the  plaintiff. 

Daniel,  J.  (after  stating  the  facts  of  the  case).  The  counsel  for 
the  defendant  admits  that  if  Joseph  Davis  was  alive,  and  if  the 
present  plaintiff  (a  creditor  of  David)  had  sued  him,  he  could 
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have  recovered,  as  Joseph  was  an  executor  de  son  tart  of  David: 
Osborne  y.  Moss,  7  Johns.  161  [5  Am.  Dec.  252].  But  that  as 
Joseph  died  in  possession  of  the  slaves,  Storey  intermeddled 
with  them  under  a  color  of  right  as  administrator  of  Joseph. 
He  cited  the  case  of  Tamer  v.  Child,  1  Dev.  25  [17  Am.  Dec. 
^55];  and  W.  Ex.  140.  We  think  the  counsel's  references 
are  not  in  point  for  him.  In  the  first,  Samuel  Child  was 
left  agent  by  Francis  Child,  to  sell  property  at  a  credit  of  six 
months,  and  collect  the  proceeds  of  the  sale.  He  sold,  and  be- 
fore the  credit  was  out,  his  principal  died,  and  he,  having  pos- 
session of  the  evidences  of  the  debts,  proceeded  to  collect.  Two 
of  the  judges  of  this  court,  against  the  opinions  of  the  chief 
justice  and  the  judge  who  tried  the  cause  in  the  superior  court, 
were  of  the  opinion  that  this  did  not  make  him  an  executor  de 
son  tort,  Samuel  Child  had  been  rightfully  put  into  the  posses- 
sion of  the  property,  not  only  as  to  his  principal,  but  as  to  all 
the  world.  But  Storey,  quoad  the  claim  of  the  present  plaintiff, 
had  no  right  to  intermeddle  with  the  slaves  by  force  of  the  let- 
ters of  administration  on  the  estate  of  Joseph,  granted  to  him. 
The  letters  granted  by  the  court,  authorized  him  to  administer 
the  goods  and  chattels  that  lately  belonged  to  Joseph.  As  to 
the  creditors  of  David,  these  slaves  were  the  assets  of  David. 
Storey,  not  having  the  possession,  nor  any  legal  authority,  as  to 
the  plaintiff,  to  take  possession  by  force  of  his  character  of  ad- 
ministrator of  Joseph,  is  in  law  a  wrong-doer  or  intermeddler 
with  those  assets  of  David  which  the  law  had  appropriated  to 
the  satisfaction  of  the  plaintiff's  debt.  In  Williams  on  Execu- 
tors, it  is  said,  if  the  person  claims  a  lien  on  the  goods,  though 
he  may  not  be  able  to  make  out  his  title  completely,  he  is  not  an 
executor  de  son  tort.  In  the  case  referred  to  by  Williams,  of 
Femings  v.  Jarrat,  1  Esp.  N.  P.  Cas.  335,  the  person  had  the 
possession  of  the  goods  at  the  time  of  the  death  of  the  owner. 
He  retained  and  intermeddled  imder  a  colorable  claim  of  a  lien 
consistent  with  a  general  property  in  the  deceased.  In  the  case 
before  us.  Storey  had  not  the  possession.  He  illegally  took  pos- 
session of  these  slaves  as  the  assets  of  Joseph,  when,  in  law, 
they  were  the  assets  of  David  Davis,  for  the  benefit  of  his  cred- 
itors. 

The  defendant's  counsel  again  contends,  that  a  bona  fide 
assignee  of  an  executor  de  son  tort,  is  never  liable  to  be  sued  by 
the  creditors  of  the  deceased  debtor.  For  this  he  cited  Godol. 
Orph.  Leg.,  pt.  2,  c.  8,  sec.  6;  and  contended  that  Storey,  be- 
ing administrator  of  Joseph,  was,  in  law,  the  assignee  of  the 
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slayes  from  him,  the  said  Joseph,  the  first  executor  de  son  tort. 
Without  stopping  to  inquire  whether  the  law  be  as  is  stated,  wi- 
neyertheless  think  if  the  law  be  so,  it  has  no  applicability  to> 
this  case.  The  law  never  assigns  anything  to  an  administrator 
but  what  may  be  rightfully  assigned,  ^e  law  declares  that 
these  assets  in  the  hands  of  Joseph,  were  applicable  to  the  pay- 
ment of  the  creditors  of  David.  The  death  of  Joseph  could  not 
have  the  effect  of  making  them  his  assets,  to  the  detriment  of 
the  creditors  of  David.  The  grant  of  administration  did  noi 
assign  these  assets  to  Storey.  As  to  the  creditors  of  David,  he. 
Storey,  took  the  slaves  without  any  legal  assignment.  He  is> 
consequently,  in  our  opinion,  liable  to  the  plaintiff  as  executor 
de  son  tort  of  David.  The  administrator  can  not  ever  be  doublj 
charged,  viz. ,  to  the  creditors  of  both  the  brothers,  if  he  is  care* 
f  ul  in  his  pleading. 

2.  The  court  admitted  the  evidence  of  what  a  deceased  wit- 
ness had  sworn  to  in  another  and  different  suit.  This  waa 
erroneous:  Stark,  on  Ev.  43;  and  for  this  reason,  there  must 
be  a  new  trial. 

By  CouBT.    Judgment  reversed. 

Fraudulent  Donee  is  Liable  as  Exsoutob  de  son  tort  to  creditors  of 
his  donor,  for  personal  property  taken  possession  of  and  consnmed  by  him, 
since  his  donor's  death:  Tucker  v.  WilUama,  31  Am.  Dec  561.  Execntriz  of 
a  deceased  debtor  is  not  liable  to  her  husband's  creditors  as  executrix  de  ton 
tort,  when  it  appears  that  the  husband  died  abroad,  and  the  wife,  before 
hearing  of  his  death,  used  the  property  left  by  him  for  the  support  of  his 
family  and  the  payment  of  his  debts:  Brovm  v.  Benight,  23  Id.  373,  the  note 
to  which  contains  the  cases  in  this  series  relative  to  who  is  liable  as  executor 
dewntorL 

Evidence  of  What  a  Deceased  Witness  Swobe  on  a  former  trial  of  the^ 
same  cause,  is  admissible;  WaJtson  v.  Lisbon  Bridge,  31  Am.  Deo.  49,  in  the 
note  to  which  the  cases  in  this  series,  upon  this  subject,  are  collected. 


Andebs  v.  Mebedith  et  al. 

[4  DXTKBETTX  AND  BaTTLC'B  LaW,  199.] 

Tenant  in  common  can  not  Maintain  Trespass  quare  cUMurnn /regitr 
either  against  his  co-tenant,  or  those  who,  under  the  direction  or  author- 
ity of  the  latter,  broke  and  entered  upon  the  premises. 

Order  Denyino  Motion  to  be  Allowed  to  Amend  a  declaration  is  not 
appealable. 

Trespass  quare  clausum  /regit.    Pleas,  general  issue  and  lib- 
erum  tenementum.    The  proof  showed  Meredith  to  be  a  tenant 
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in  common  -with  the  plaintiff  of  the  premises  upon  which  the 
alleged  trespass  was  committed;  that  he  and  the  other  defend- 
ants, under  his  direction,  entered  upon  the  land  in  the  absence 
of  plaintiff,  broke  open  the  door  of  a  house,  and  removed  some 
articles  of  personal  property.  After  the  evidence  had  closed, 
and  the  arguments  of  counsel  had  commenced,  plaintiff  moved 
to  amend  the  declaration  bj  adding  a  count  for  the  trespass  ta 
the  personal  property.  Motion  denied.  The  court  charged 
that  if  the  plaintiff  and  defendant  were  tenants  in  common,  the 
former  could  not  recover.  Verdict  and  judgment  for  defendant. 
Plaintiff  appealed; 

Strange f  for  the  plaintiff. 

No  appearance  for  the  defendant. 

Daniel,  J.  (after  stating  the  case).  We  are  of  the  opinion,  thai 
the  charge  of  the  judge  was  correct.  The  possession  of  one  ten- 
ant in  common  is  the  possession  of  the  other;  each  has  a  right 
to  enter  upon  the  land  and  enjoy  it  jointly  with  the  others.  If 
one  tenant  in  common  destroys  houses,  trees,  or  does  any  act 
amounting  to  waste  or  destruction  in  woods  or  other  such  prop- 
erty, the  other  tenant  may  have  an  action  on  the  case  against 
him.  But  he  never  can,  in  any  event,  have  an  action  of  trespass 
^rttar&cZausum/re^  against  his  co-tenant:  Co.  lit.  200;  IThom. 
Ck>.  lit.  785;  1  Chit.  Oen.  Pr.  271.  The  other  defendants  were 
not  trespassers;  as  they  entered  and  acted  by  the  direction  of 
Meredith. 

The  rejection  by  the  court  of  the  plaintiff's  motion  to  amend 
the  declaration,  was  a  matter  in  the  discretion  of  the  judge;  and 
it  is  not  a  ground  of  appeal  to  this  court.  It  may  be  proper  te 
remark,  that  as  no  objections  were  taken  at  the  trial  to  the  suf- 
ficiency of  the  pleas,  we  understand  the  note  of  the  plea  of  lib- 
erum  ienemenium  (afterwards  to  be  drawn  out  in  full)  to  mean 
that  the  locus  in  qwo  was  the  freehold  of  Meredith,  and  that 
Causey  entered  with  him  and  under  his  authority.  We  think 
the  judgment  must  be  afiSrmed. 

By  CouBT.    Judgment  affirmed. 

TassPASs  QuABB  Clausum  will  not  Lis  by  a  tenant  in  common  of  land 
against  his  co-tenant:  Dvmcan  v.  Sylvuter,  29  Am.  Dec.  612;  the  snbject  of 
treBpass  by  one  co-tenant  against  another  is  discussed  at  length  in  the  note  to> 
Porter  v.  Hooper,  Id.  480.  The  principal  case  is  cited  in  Bond  v.  Bilton, 
Bosb.  L.  308,  to  the  effect  that  case  will  lie  by  one  co-tenant  against  another, 
where  there  has  been  some  act  resulting  in  a  partial  injury  to  the  commoa 
property;  but  where  the  injury  amounts  to  a  total  destruction  of  it.  trover 
or  trespass  may  be  sustained. 


Digitized  by 


Google 


378  HoRAH  V.  Long.  [N.  Carolina* 


HoBAH  V.  Long  et  al. 

[4  DSTBBKUX  AHD  BaZXIA'i  LaW,  974.) 

Kbootiablb  PBOHiasoBT  Note  Patablb  to  a  TAxnauuLR  PxBsoir  m 
cashier  of  a  bank,  vests  in  the  person  named,  indiyidoally,  the  l^gal  in- 
terest  in  the  note  so  far  as  to  enable  him  to  sae  for  its  collection  in  his 
own  name. 

Word  "Gashieb"  in  a  Negotiable  Pbomissobt  Note  following  the  name 
of  the  person  designated  as  payee,  is  merely  descriptive. 

BlOOVEBT  UPON  A  NOTE  PAYABLE  TO  "WiLLIAM  H.   HOBAH,  CaSHIEB,  or 

order,"  is  not  defeated  by  the  expiration  of  the  charter  of  the  bank  at 
which  it  was  negotiable  and  payable. 
Ssimro  ASIDE  a  Judomemt  is  not  Eqttivalent  to  a  Disoontinxtance, 
where,  after  procoring  the  judgment  to  be  set  aside,  the  defendant  ap- 
peared and  pleaded  to  the  action,  and  the  cause  was  then  reinstated  on 
the  trial  docket^  and  regularly  continued  until  verdict  and  final  judg- 
ment were  rendered. 

Debt.  Action  on  a  promissory  note  payable  to  "  William  H. 
Horah,  cashier,  or  order,"  and  "  negotiable  and  payable  at  the 
branch  State  Bank  at  Salisbury."  The  action  was  commenced 
in  the  county  court  of  Mecklenburg,  and  at  the  Noyember  term, 
1834,  the  parties  and  their  attorneys  appeared  in  open  court, 
when  the  following  entry  was  made,  viz.:  "Judgment."  At 
May  term,  1835,  the  cause  was,  by  order  of  court,  reinstated  on 
the  trial  docket,  and  defendants  entered  their  pleas.  The  cause 
was  tried  at  a  subsequent  term  and  verdict  and  judgment  ren- 
dered in  favor  of  plaintiff.  The  cause  was  api>ealed  to  the 
superior  court,  where,  after  trial,  verdict  was  rendered  for 
plaintiff,  and  defendant  then  moved  in  arrest  of  judgment  upon 
the  following  grounds,  viz. :  1.  Because  the  charter  of  the  State 
Bank  had  expired.  2.  Because  it  appeared  on  the  record  certi- 
fied from  the  county,  to  the  superior  court  of  Mecklenburg,  that 
there  had  been  a  discontinuance  of  the  suit.  Motion  overruled. 
Judgment  for  plaintiff.    Defendant  appealed. 

Boyden  and  A.  M.  Burton^  for  the  defendants. 

D.  F.  CaldweU,  for  the  plaintiff. 

Oaston,  J.  Neither  of  the  exceptions  in  arrest  of  judgment 
is  good.  The  expiration  of  the  charter  of  the  bank,  whereof 
the  plaintiff  was  cashier  at  the  time  of  the  execution  of  the  note 
on  which  he  brought  this  action,  is  a  circumstance  which  in  no 
way  affects  his  right  to  recover  the  debt  demanded.  It  was  due 
to  him  personally.  The  word  "  cashier,"  was  but  descriptive  of 
the  individual  to  whom  the  note  was  made  payable.     The  legal 
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interest  of  the  debt  was  in  the  plaintiff.  The  action  was  prop- 
erly brought  by  him,  and  the  judgment  rendered  for  him  in  his 
natural  capacity.  Whether  he  was  a  trustee  for  the  bank  or  any 
other  person,  is  an  inquiry  with  which  a  court  of  law  has  no 
<x>noem.  There  has  been  no  discontinuance  of  the  action, 
whereof  the  defendants  can  take  advantage.  A  judgment  had 
been  rendered  for  the  plaintiff,  which  put  the  defendants  out  of 
<sourt.  But  they  came  into  court,  had  the  judgment  set  aside, 
And,  at  the  same  term,  pleaded  over  to  tiie  action.  Subse- 
•quently  to  this  Toluntaiy  appearance  on  their  part,  the  cause  has 
been  regularly  continued  in  court  until  the  final  judgment.  But 
if  there  had  been  a  discontinuance,  it  is  cured  by  the  yerdict 
fmder  the  statute  32  Henry  YUI.,  and  our  act  of  amendment: 
IB.  S.,  c.  3,  sec.  5.    The  judgment  is  affirmed  with  costs. 

By  CouBT.    Judgment  affirmed. 

NoTB  Patablb  to  ths  Cashieb  of  a  Baxk  may  be  sued  upon  by  the  bank 
«8  promiaee,  if  the  consideration  proceeded  from  the  bank:  PreaideiU  c^f  Com, 
Bank  v,  French,  32  Am.  Dec  280,  and  note.  In  the  note  to  Arlington  y. 
Hinds f  12  Id.  713,  the  subject  is  reviewed  at  length.  The  principal  case  is 
cited  in  WTuie  v.  Oriffin,  2  Jones  L.  3^  to  show  that  the  administrator  of  a 
-deceased  person  who  was  indebted  to  him  on  bills  of  exchange  payable  to  the 
former  as  "cashier"  of  a  bank,  has  a  right  to  retain  against  creditors  of  tha 


Lewis,  Adminibtbatob,  v.  Moblet. 

[4  DXTKRKUX  AXD  Battlc's  Law,  833.] 

liAW  Pbbsumbs,  affir  Sev£k  Years*  CoNnNUED  Absence,  that  a  person 
oonceming  whom  nothing  has  been  heard  or  known  during  that  time,  is 
dead. 

Action  of  Trover  by  a  Person  Entitled  to  Estate  in  Remainder  in  a 
female  slave,  to  recover  for  a  conversion  alleged  to  have  occurred  during 
the  existence  of  a  precedent  life  estate,  imposes  upon  the  plaintiff  the 
burden  of  proving  the  slave  to  have  been  alive  at  the  time  his  estate  in 
remainder  vested  in  possession. 

Trover  can  not  be  Maintained  bt  Owners  of  Estate  in  Reicainder, 
to  recover  for  a  conversion  occasioned  by  «ui  absolute  sale  of  the  entire 
estate  in  the  property  by  a  purchaser  from  a  precedent  tenant  for  life, 
where  such  sale  was  made  during  the  continuance  of  the  particular  life 
estate. 

Trover  can  bb  Suotainsd  only  whore  the  plaintiff's  right  of  immediate 
possession  was  complete  at  the  time  of  the  alleged  oonversion. 

Tboveb  to  recover  for  the  conversion  of  a  female  slave  named 
Bath.  The  evidence  showed  that  Joseph  Kemp  died  in  1805. 
Bj  his  will  he  bequeathed  to  his  son,  WDliam  Eemp,  the  negro 
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woman,  Bath,  during  his  natural  life,  and  at  his  death  to  hi» 
eldest  son;  if  he  should  have  nb  such  son,  then  the  n^;ro  and 
her  increase  to  be  divided  equally  between  David  and  John 
Kemp,  sons  of  testator.  William  Kemp,  having  survived  both 
David  and  John,  died  in  1836  without  issue.  The  plaintifT 
Lewis,  upon  the  death  of  William,  took  out  letters  of  adminis- 
tration upon  the  estates  of  David  and  John,  and  brought  this- 
action.  On  the  part  of  the  defendant  it  was  shown  that  in  1810* 
he  had  purchased  the  negro  woman,  Buth,  of  William  Kemp, 
and  soon  after  had  sold  her  to  another,  since  which  time  she  had 
been  neither  seen  nor  heard  of.  The  court  charged  that  if  Butk 
died  before  William,  the  remainder  to  David  and  John  never  took 
effect;  that  whether  Buth  was  dead  or  alive  in  1836,  when  Will- 
iam died,  was  a  question  of  fact  for  the  juij;  that  the  presump- 
tion is,  that  a  person  who  has  been  neither  seen  nor  heard  of 
during  seven  years,  is  dead;  that  there  could  be  no  conversion 
unless,  at  the  time  alleged,  the  woman  was  alive;  that  if  the  JU17 
found  the  negro  to  have  been  alive,  and  the  defendant,  after 
purchasing  from  William  Kemp  a  life  estate  merely  in  the  slave,, 
had  sold  her  out  and  out,  that  is,  the  whole  estate,  to  another, 
in  that  case  the  facts  woidd  amount  to  a  conversion.  Verdioi 
and  judgment  for  defendant.    Plaintiff  appealed. 

Strange,  for  the  plaintiff. 

W.  H.  Haywood,  for  the  defendant. 

Gaston,  J.  Upon  examining  the  instructions  which  were- 
given  to  the  jury  in  this  case,  we  discover  no  error  of  which  the^ 
plaintiff  has  cause  to  complain. 

There  is  an  opinion,  however,  expressed  in  these  instructions^ 
which  we  apprehend  to  be  erroneous,  and  which,  had  the  ver- 
dict and  judgment  been  in  favor  of  the  plaintiff,  might  hav» 
j'ustified  a  reversal  of  the  judgment  upon  the  appeal  of  the  de- 
fendant. And  we  notice  this  opinion  now,  because  we  have 
reason  to  believe  from  our  meeting  with  it  not  only  here,  but  in 
a  case  tried  before  another  learned  judge,  that  it  is  of  importance^ 
to  check  it  before  it  receive  a  too  general  acceptance.  His 
honor  was  of  opinion,  and  so  charged  the  jury,  that  if  the  de- 
fendant, having  purchased  William  Kemp's  life  estate  in  the- 
negro  woman  Buth,  had,  in  1810,  sold  the  n^;ro  out  and  out, 
and  subsequently  William  Kemp  had  died,  living  the  said  ne- 
gro, then  the  persons  entitled  in  remainder  might  have  main- 
tained an  action  of  trover  and  conversion  against  the  defendant,, 
because  of  that  conversion.     We  think  iliey  coidd  not.    Ta 
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nuuntaiii  this  action^  it  is  indispensable  that  the  plaintiff  should 
show  a  conyersion  by  the  defendant  of  property  whereunto  the 
plaintiff,  at  the  time  of  that  conversion,  had  a  present  right  of 
possession.  It  is  certain  that  an  action  could  not  have  been 
brought  for  this  alleged  conversion,  during  the  life  of  William 
Kemp,  because  the  right  of  possession  had  not  then  accrued  to 
the  ultimate  proprietors:  Gordon  v.  Harper,  7  T.  R.  9;  An- 
drews V.  Shawy  4  Dev.  70.  And  it  follows  as  clearly,  we  think, 
that  it  could  not  lie  after  the  death  of  William  Kemp,  when  the 
light  of  possession  accrued,  because  there  was  no  act  of  con- 
version Uiereafter.  Upon  the  death  of  William  Kemp,  the 
rightful  proprietors,  being  entitled  to  the  possession,  might  have 
demanded  their  property  from  any  person  having  possession 
thereof.  And  a  withholding  of  it  then,  would  have  been,  on 
ihe  part  of  such  a  person,  an  act  of  conversion,  for  which  they 
might  have  brought  trover.  What  redress  they  could  have 
iigainst  the  tenant  for  life — ^who  by  a  previous  alienation  of  the 
subject-matter  of  his  and  their  property  might  have  defeated  the 
beneficial  enjoyment  of  their  right,  when  the  time  for  its  enjoy- 
ment arrived — ^is  a  question  well  worthy  of  consideration.  But 
trover  could  not  be  maintained  against  him. 
The  judgment  below  is  afiSrmed,  with  costs. 

By  GouBT.    Judgment  affirmed. 

Tbovek  will  not  Lis  vor  the  Convebsion  of  a  Revxbsionabt  Estatb 
4n  a  chattel  prior  to  the  determination  of  the  particalibr  estate:  Stede  v. 
WUUamSi  31  Am.  Deo.  546,  in  the  note  to  which  the  cases  in  this  series  on 
this  subject  are  cited. 

The  pRBSUMPnoK  after  Pboov  of  Existence  is,  that  the  person  con- 
iinaed  to  live:  Proctor  t.  McOaU,  23  Am.  Dec.  135;  Nidler  v.  BtUeB,  8  Id. 
^1,  and  note. 

The  principal  case  is  cited  to  the  point  that  an  action  of  trover  will  not 
.^ie  by  a  remainder-man  against  one  who,  having  purchased  the  life  estate  in  a 
^ve,  daring  the  continuance  of  the  life  estate,  removed  the  latter  to  parts 
tmknown,  in  CoU  v.  Robinson,  1  Ired.  L.  541;  also  in  Brazier  v.  Ansley,  11 
Lred.  12,  to  indicate  that  the  right  of  property  and  possession  in  the  thing 
<daimed  must,  at  the  time  of  an  aUeged  conversion,  have  been  vested  in  the 
plaintiff,  to  enable  him  to  sustain  trover.  And  in  Haughton  v.  Benbury,  2 
Jones*  Eq.  337,  to  the  effect  that  though  the  remainder-man  is  not  entitled  to 
A  decree  for  the  value  of  a  slave  sold  and  taken  out  of  the  state  during  the 
continuance  of  the  life  estate,  nor  to  the  purchase  money  less  the  interest 
-during  the  estate  of  the  tenant  for  life,  still,  when  a  slave  is  sold  with  intent 
to  defraud  the  remainder-man,  though  the  slave  dies  during  the  life  of  the 
ienant  for  life,  the  remainder-man  may  elect  to  ratify  the  sale,  and  is  entitled 
'to  a  decree  for  such  part  of  the  purchase  money,  with  interest  thereon  from 
-the  day  of  sale,  as  his  proportionate  interest  in  the  slave  bears  to  the  value  of 
the  whole.   Cited  also  and  approved  in  Jones  v.  Baird,  7  Jones,  152. 
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Thrower,  Administrator  op  Thrower,  v.  Mo* 

Intebe. 

U  Devsbbux  iixD  Battlz*!  Law,  859.1 
Adbunistrator  is  not  Extitlbd  to  Sub  for  Bbeach  of  Ck>yBNANTto> 

convey  land  to  a  deceased  covenantee. 
Right  of  Action  xtpon  a  Covenant  to  Convey  is  in  the  Heibs  of  the  de« 

ceased  covenantee. 
Covenant  to  Convey  Land  to  Another,  without  any  Mention  of  the- 

Heirs  of  the  covenantee,  whether  considered  as  a  mere  peraonal  covenant 

or  not,  does  not  invest  the  administrator  with  any  right  of  action  for  a. 

breach. 

CoYENAiiT.  McIntire  sold  certain  land  to  Thrower,  and  exe^ 
cuted  the  following  covenant:  ''I  bind  myself  to  make  a  deed 
therefor  to  Jesse  Thrower,  when  called  for."  Plaintiff  sued  a» 
administrator  of  Jesse  llirower,  alleging  that  after  the  death  of 
his  intestate,  he  requested  defendant  to  execute  a  deed  for  the 
land  in  fee  to  the  heirs,  which  defendant  refused.  Pleas,  cot- 
enants  performed  and  not  broken.  Judgment  of  nonsuit,  from 
which  plaintiff  appealed. 

WinsUm^  for  the  plaintiff. 

J.  H.  HaughJUmy  tor  the  defendant 

RuFFiN,  C.  J.  (after  stating  the  case).  The  opinion  delivered  by 
his  honor  is,  we  believe,  correct.  Perhaps  in  the  events  which 
have  happened,  no  action  at  law  by  any  person  will  lie;  for  if 
the  covenant,  by  its  silence  as  to  the  heirs,  be  for  a  conveyance 
to  the  covenantee  personally,  it  is  gone  by  his  death.  But  we 
do  not  determine  that  question,  because  assuming  the  construe^ 
tion  put  on  the  agreement  by  the  plaintiff  to  be  correct,  we  are 
still  of  opinion  against  him.  The  legal  effect  imputed  in  the 
declaration  to  the  instrument  is,  thatthe  defendant  obliged  himself 
to  convey  to  Thrower,  or  to  his  heirs,  upon  their  resx)ective  re- 
quest; and  no  request  having  been  made  by  Thrower,  the  plaint- 
iff alleges  that  the  defendant  refused  to  convey  to  the  heirs  when 
requested  by  them,  after  the  death  of  the  ancestor.  It  is  in- 
sisted, on  the  part  of  the  plaintiff,  that  the  heirs  can  not  have 
their  action,  because  the  covenant  being  merely  an  ezecutoiy 
agreement,  does  not  run  with  land  and  come  with  it  to  the  heir; 
and  also  because  the  heir  is  not  named  in  the  instrument,  and 
therefore  can  not  take  benefit  thereby:  and  it  is  thence  inferred 
that  the  present  action  is  sustainable,  since  it  would  be  unrea- 
sonable that  there  should  be  no  remedy  for  any  person.  But  it 
may  woil  be  inquired,  if  this  agreement  is  by  construction  to  be 
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made  to  be  an  engagement  to  conyej  to  the  heirs  of  Thrower,  as 
well  as  to  Thrower  himself,  upon  request,  whether  the  same 
principle  of  construction  does  not  make  it,  by  implication,  a 
covenant  with  the  heir  as  well  as  with  the  ancestor;  in  which  case, 
according  to  the  old  authority  cited  at  the  bar,  F.  N.  B.  145,  and 
Shep.  Touch.  171,  the  heir,  and  not  the  executor,  should  have 
the  action  thereon.  Be  that,  however,  as  it  may,  it  is  to  be 
remembered,  that  the  ground  of  the  damages  demanded  in  this 
declaration  is,  that  the  defendant  has  not  conveyed  to  the  heirs 
of  the  plaintiff's  intestate.  Now,  the  heir  and  administrator,  as 
such,  are  strangers  to  each  other  in  respect  to  this  question;  for 
what  concern  is  it  of  the  administrator  whether  the  heir  get  the 
land  or  not?  After  the  death  of  the  intestate,  the  defendant 
was  either  not  bound  to  convey  to  any  person,  or,  if  to  any 
person,  to  the  heir.  If  the  latter,  and  he  has  failed  to  do  so, 
who  is  injured?  Olearly,  not  the  administrator;  and  therefore 
the  administrator  can  have  no  action  on  the  covenant.  Every 
plaintiff,  in  an  action  on  this  instrument,  whether  the  heir  or 
the  administrator,  must  show  a  damage  to  himself,  before  he  can 
recover:  Kingdom  v.  NotUe,  1  Mau.  &,  Sel.  355;  Chamberlain  v. 
WiUiamson,  2  Id.  408;  Mirkland  v.  Crump,  1  Dev.  &  Bat.  94. 

By  CoxTBT.    Judgment  affirmed. 

GoNTRAOT  TO  CovvEY  Lakd  vests  in  the  ooveiumtee  an  equitable  intereat» 
and  in  equity  he  is  regarded  as  the  complete  owner,  and  is  entitled  to  call  for 
a  conveyance  of  the  legal  title.  Upon  his  death  intestate  his  equitable  own- 
ership, if  the  land  be  not  conveyed,  vests  in  his  heirs  at  law.  Nor  can  any 
arrangement  between  his  administrator  and  the  covenantor,  whereby  the  bond 
of  the  latter,  given  to  secure  the  conveyance,  was  redelivered  to  him  upon  his 
paying  costs  and  a  sum  of  money  in  satisfaction  of  the  contract,  defeat  the 
right  of  the  heirs:  Rviherford  v.  Orten^  2  Ired.  Eq.  121,  citing  the  principal 
case.  It  is  cited  also  in  MUU  v.  Abrama,  6  Id.  456,  to  the  point  that  the 
right  of  action  on  a  covenant  to  convey  is  in  the  heirs  of  deceased,  and  not  in 
Us  ezeootor. 


State  v.  Hoover. 

[4  nSVXBBUX  AMD  BaTTLB'S  LaW»  866.] 

Knxuio  OF  A  Slavs  bt  hxb  Owksb  is  Murdeb,  when,  from  an  evident 
malignant  pleasure  in  inflicting  pain,  or  insensibility  to  human  sufiering, 
barbarous  and  cruel  injuries  were  inflicted,  from  which  death  resulted. 

UmasTAKABLB  Intbnt  to  Pboducb  Death  is  not  Essential  to  establish 
murder. 

Death  Resultino  from  Severe  Torture,  wantonly  inflicted  with  the  de- 
sign of  producing  grievous  suffering,  will  render  the  perpetrator  answer- 
able as  for  murder. 
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Ikdiotment  for  murder.  On  the  trial  it  was  shown  that  the 
prisoner  had  inflicted  upon  the  deceased,  a  slave  owned  by 
ium,  the  most  barbarous,  cruel,  and  malignant  injuries,  from 
which  death  resulted.  The  defendant  offered  no  testimony. 
Verdict  of  conviction.  Motion  ♦or  new  trial  overruled.  Judg- 
ment rendered  and  sentence  of  death  pronounced.  Defendant 
tippealed. 

Daniel,  attamey-general,  for  the  state. 

No  appearance  for  the  defendant. 

EuFFiN,  0.  J.  With  deep  sorrow  we  have  perused  the  state- 
ment of  the  case  as  it  appeared  upon  the  evidence;  and  we  can 
not  surmise  a  ground  on  which  the  prisoner  could  expect  a 
venire  de  novo.  Indeed,  it  seems  to  us,  that  the  case  was  left 
hypothetically  to  the  jury,  much  more  favorably  for  the  prisoner 
than  the  circumstances  authorized.  A  master  may  lawfully  pun- 
ish his  slave;  and  the  degree  must,  in  general,  be  left  to  his  own 
judgment  and  himianity,  and  can  not  be  judicially  questioned: 
State  V.  Mann,  2  Dev.  263.  But  the  master's  authority  is  not 
altogether  unlimited.  He  must  not  kill.  There  is,  at  the  least, 
this  restriction  upon  his  power:  he  must  stop  short  of  taking  life. 
It  has  been  repeatedly  held,  that  independent  of  the  act  of  1791, 
the  killing  of  a  slave  may  amount  to  murder;  and  this  rule  in- 
<sludes  a  killing  by  the  master  as  well  as  that  by  a  stranger:  State 
V.  Will,  1  Dev.  &  Bat.  121.  It  must  indeed  be  true,  in  tiie  nature 
of  things,  that  a  killing  by  the  owner  may  be  extenuated  by  many 
circumstances,  from  which  no  palliation  could  be  derived  in 
&vor  of  a  stranger.  But  it  is  almost  self-evident  that  this  pris- 
oner can  claim  no  extenuation  of  his  guilt  below  the  highest 
grade.  It  is,  perhaps,  sufficient  merely  to  declare  that  to  be  the 
opinion  of  the  court,  without  undertaking  the  revolting  task  of 
collating  and  minutely  commenting  on  the  homd  enormities  de- 
tailed by  the  witnesses.  But  some  of  the  terms  used  in  laying 
the  case  before  the  jury  render  it  our  duty,  as  we  think,  to  notice 
the  circumstances  somewhat  more  particularly. 

If  death  unhappily  ensue  from  the  manter's  chastisement  of 
his  slave,  inflicted  apparently  with  a  good  intent,  for  reformation 
or  example,  and  with  no  purpose  to  take  life,  or  to  put  it  in 
jeopardy,  the  law  would  doubtless  tenderly  regard  every  circimi- 
stance  which,  judging  from  the  conduct  genendly  of  masters 
towards  slaves,  might  reasonably  be  supposed  to  have  hurried 
the  party  into  excess.  But  the  acts  imputed  to  this  unhappy 
man  do  not  belong  to  a  state  of  civilization.     They  are  barbari- 
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ties  which  cotQd  only  be  prompted  hj  a  heart  in  which  eveiy 
Immane  feeling  had  long  been,  stifled;  and  indeed  there  can 
Bcarcelj  be  a  savage  of  the  wilderness  so  ferocious  as  not  to 
shudder  at  the  recital  of  them.  Such  acts  can  not  be  &irlj  at- 
tributed to  an  intention  to  correct  or  to  chastise.  They  can  not, 
therefore,  have  allowance,  as  being  the  exercise  of  an  authority 
-conferred  bj  the  law  for  the  purposes  of  the  correction  of  the 
slave,  or  of  keeping  the  slave  in  due  subjection. 

The  court  is  at  a  loss  to  comprehend  how  it  could  have  been 
submitted  to  the  jury  that  they  might  And  an  extenuation  from 
provocation.  There  is  no  opening  for  such  an  hypothesis. 
There  was  no  evidence  of  the  supposed  acts,  which,  it  was 
thought,  might  be  provocations.  But  if  they  had  been  proved, 
this  court  could  not  have  concurred  in  the  instructions — given, 
doubtless,  from  abundant  caution  and  laudable  tenderness  of 
life.  We  could  not  have  concurred,  because  however  flagrant 
the  provocation,  the  acts  of  the  prisoner  were  not  perpetrated 
in  sudden  heat  of  blood,  but  must  have  flowed  from  a  settled 
.and  malignant  pleasure  in  inflicting  pain,  or  a  settled  and 
malignant  insensibility  to  human  suffering.  There  was  none 
of  that  brief  fury  to  which  the  law  has  regard,  as  an  infirmity 
-of  our  nature.  On  the  contrary,  without  any  consideration  for 
the  sex,  health,  or  strength  of  the  deceased,  through  a  period 
of  four  months,  including  the  latter  stages  of  pregnancy,  deliv- 
ery, and  recent  recovery  therefrom,  by  a  series  of  cruelties  and 
privations  in  their  nature  unusual,  and  in  degree  excessive  be- 
yond the  capacity  of  a  stout  frame  to  sustain,  the  prisoner  em- 
ployed himself  from  day  to  day  in  practicing  grievous  tortures 
upon  an  enfeebled  female,  which  finally  wore  out  the  energies  of 
nature  and  destroyed  life.  He  beat  her  with  clubs,  iron  chains, 
.and  other  deadly  weapons,  time  after  time;  burnt  her;  inflicted 
stripes  over  and  often,  with  scourges,  which  literally  excoriated 
her  whole  body;  forced  her  out  to  work  in  inclement  seasons,  with- 
out being  duly  dad;  provided  for  her  insufficient  food;  exacted 
labor  beyond  her  strength,  and  wantonly  beat  her  because  she 
could  not  comply  with  Ms  requisitions.  These  enormities,  be- 
sides others  too  disgusting  to  be  particularly  designated,  the 
prisoner,  without  his  heart  once  relenting  or  softening,  practiced 
from  the  first  of  December  until  the  latter  end  of  the  ensuing 
Bilarch;  and  he'^d  not  relax  even  up  to  the  last  hours  of  his 
victim's  existence.  In  such  a  case,  surely,  we  do  not  speak  of 
provocation;  for  nothing  could  palliate  such  a  course  of  con- 
duct.    Punishment  thus  immoderate  and  unreasonable  in  the 
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measnre^  the  oontintiance,  and  the  instnunents,  accompanied  hy 
other  hard  usage  and  painful  privations  of  food,  clothing,  and 
rest,  loses  all  character  of  correction  in  foro  domesHco,  and  de- 
notes plainly  that  the  prisoner  must  have  contemplated  the 
fatal  termination,  which  was  the  natural  consequence  of  sucb 
barbarous  cruelties. 

In  such  a  case,  too,  we  think  it  incorrect  to  say  that^the  jury 
must  be  satisfied  the  prisoner  intended  to  kill  the  deceased  be* 
fore  he  could  be  properly  convicted.  It  is  ordinarily  true  that 
an  actual  intent  to  kill  is  involved  in  the  idea  of  murder.  But  it 
is  not  always  so.  If  great  bodily  harm  be  intended,  and  that  can 
be  gathered  from  the  nature  of  the  means  used  or  other  circum- 
stances, and  death  ensue,  the  party  will  be  guilty  of  murder, 
although  he  may  not  have  intended  death.  The  intent,  by  se- 
vere and  protracted  cruelties  and  torments,  to  infiict  grievous 
and  dangerous  suffering,  or,  in  other  words,  to  do  great  bodily 
harm,  imports  from  the  means  and  manner  thereof,  a  disregard 
of  consequences;  and  consequently  the  party  is  justly  answer- 
able for  all  the  harm  he  did,  although  he  did  not  specially  design 
the  whole:  1  Hale  P.  C.  440;  Fost.  219;  East  P.  C.  267. 

In  conclusion,  the  court  is  obliged  to  say,  that  whatever  error 
crept  into  the  trial  was  in  favor  of  the  prisoner;  and  that  noth- 
ing occurred  of  which  he  can  complain.  It  is  the  opinion  of 
this  court  that  the  judgment  ought  not  to  be  reversed;  which 
will  accordingly  be  certified  to  the  superior  coiurt,  that  further 
proceedings  may  be  there  had  for  the  execution  of  the  sentence 
of  the  law  on  the  prisoner. 

By  CouBT.    Judgment  affirmed. 

I29TBNT  TO  EiLL  IS  ESSBNTIAL  TO  (yONSTITUTB  MURDBB:     BCWCT  Y.  SioU^ 

32  Am.  Deo.  326;  WfUt^ord  v.  OammonweaUh,  18  Id.  771,  in  the  note  Uy 
which  the  sobjeot  is  reviewed  ftt  length. 

iNTEirr  TO  Kill. — Death  of  a  slave  from  punishment  inflicted  by  his  mas- 
ter in  the  use  of  immoderate  and  unreasonable  means,  will  render  the  latter 
guilty  of  murder.  The  right  of  the  master  to  administer  reasonable  chas- 
tisement will  not  reduce  the  crime  to  manslaughter,  when  death  results  from 
acts  of  excessive  and  wanton  cruelty:  State  v.  Bobbins,  3  Jones'  L.  249,  citing 
the  principal  case.  Referred  to  also  in  8UUe  v.  Shirley,  04  N.  C  610,  in  sup- 
port of  the  proposition  that  intent  to  kill,  or  else  to  do  great  bodily  harm,  is 
tieoessMily  involved  in  the  idea  of  murder. 
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State  v.  Poob. 

[4  Dbtsbxuz  abd  BAXXUi's  Law,  881.] 
Lirr  OF  AiTACHMEKT  IS  Inoompletb  without  Actual  Suzubb,  or  tomt- 

other  eqmTalent  act  of  universal  notoriety. 
Lbyt  upon  a  Gbowino  Cbop  is  Insufficient,  unless  the  officer  took  ope» 

and  notorious  possession  by  entering  the  premises,  and  publicly  anaonao*^ 

ing  the  seizure  to  answer  the  writ. 

Indictment  for  assatdt  and  battery.  In  an  action  before  a 
justice  of  the  peace  against  a  brother  of  the  defendant,  an  at* 
tachment  was  issued,  and  delivered  to  a  constable  on  the  twei>> 
tieth  of  August,  1838,  for  service.  Without  going  on  or  near 
the  land  of  the  defendant  in  that  action,  the  constable,  at  twelve 
o'clock  noon  of  the  day  on  which  the  writ  was  issued,  returned 
it  with  the  following  indorsement:  "  Levied  on  a  field  of  grow- 
ing com  of  Thomas  Poor."  On  the  same  day,  another  attach- 
ment was  issued  from  the  county  court  of  Guilford,  where  these 
proceedings  occurred,  against  the  same  party,  and  placed  in  the 
hands  of  a  deputy  sheriff,  who,  late  in  the  evening,  went 
upon  the  land,  and  levied  upon  the  com  there  growing* 
Judgment  was  entered  up  later  on,  in  the  action  first  men- 
tioned, in  the  justice's  court,  and  an  order  of  sale  issued^ 
and  the  com  advertised.  In  the  mean  time,  the  constable,, 
who  pretended  to  hold  the  com  under  the  first  attachment, 
authorized  the  defendant  to  go  upon  the  land  and  cut  it. 
While  the  defendant,  under  this  authority,  was  proceeding  to> 
gather  the  com,  the  deputy  sheriff,  acting  under  the  attachment 
from  the  county  court,  mentioned  above,  also  came  upon  the^ 
land  with  a  wagon  and  necessary  implements,  for  the  same  pur- 
pose. The  defendant  resisted,  and  assaulted  him.  The  court 
charged  that  the  levy  made  by  the  constable  was  insufficient, 
and  that  the  defendant  derived  no  authority  from  him  to  resist 
the  deputy  sheriff.  Verdict  of  guilty.  Judgment  thereon,  and 
appeal. 

W.  A.  Oroham^  for  the  defendant. 

Danid^  aUomey-general,  for  the  state. 

Gaston,  3,  We  think  that  it  was  correctly  held  by  his  honor 
that  the  constable  by  indorsing  on  the  writ  of  attachment  in  the 
manner  set  forth  in  the  case,  that  he  had  levied  on  the  growing 
crop  of  the  defendant  in  the  attachment,  did  not  acquire  the 
legal  possession  thereof.  To  the  levy  of  a  writ  upon  personal 
property — ^whether  a  writ  of  attachment  or  of  execution — the 
law  requires  a  seizure.    If,  in  the  nature  of  the  thing,  actual 
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seizure  be  impossible,  then  some  notorious  act  as  nearly  equiva- 
lent to  actual  seizure  as  practicable,  must  be  substituted  for  it. 
The  least  that  can  be  required  in  the  levy  on  a  growing  crop  is, 
that  the  officer  should  go  to  the  premises,  and  there  announce 
that  he  seizes  the  same  to  answer  to  the  exigency  of  his  writ.  To 
allow  the  possession  and  property  to  be  transferred  without  a 
seizure— or  other  equivalent  act — ^would  be  to  violate  principle 
and  to  lead  in  practice  to  mischievous  results. 

This  decision  must  be  certified  to  the  superior  court  of  law  for 
the  county  of  Guilford,  vnth  directions  to  proceed  to  judgment 
and  sentence  agreeably  thereto,  and  to  the  laws  of  the  state. 

By  CouBT.    Judgment  to  be  affirmed. 


AcfTUAL  Seizctbb  IS  Generallt  Nscessabt  to  constitate  a  valid  levy,  bat 
tlie  defendant  may  dispense  with  it  for  his  own  accommodation,  and  as  be> 
tween  him  and  the  officer  it  will  be  valid:  Tromilo  v.  TUford,  31  Am.  Deo. 
484,  and  cases  cited  in  the  note. 


Deayeb  v.  Rioe,  Adminibtbatoil 

[4  DxTEBxux  Axn>  Battue's  Law,  431.] 

LA2n>L0itD  HAS  KG  LiEN  ON  A  Tenant's  Crop  in  preference  to  other  cred- 
itors, for  payment  of  rent,  though  the  stipulated  rent  of  the  premisea 
consisted  of  a  portion  of  crops  raised  thereon. 

Lkase  with  Rent  Reserved  in  Kinu  confers  upon  the  lessee  an  estate  in 
possession  in  severalty,  and  the  entire  property  in  the  whole  crop  raised 
and  growing  upon  the  land  during  the  term  is  in  the  lessee. 

Covenant  to  Give  Lessob  a  Portion  of  Crops  raised  upon  land,  in  return 
for  its  use,  creates  a  right  resting  only  in  contract,  and  does  not  vest  the 
lessor  with  any  title  to  the  crops,  as  against  an  attaching  creditor  of  the 
lessee. 

Agreement  between  Lessor  and  Lessee  that  the  former  should  take  all 
the  com'  standing  in  a  particular  field  for  his  rent,  does  not  entitle  the 
lessor  to  the  crop,  as  against  a  purchaser  at  an  execution  sale  of  the  same 
com  made  afterwards  upon  a  judgment  against  the  lessee,  under  a  writ, 
the  teste  of  which  preceded  the  date  of  the  agreement. 

TBB8PA88  vi  et  armts.  Plaintiff,  in  1836,  leased  to  Bath  a  lot 
of  land  for  the  term  of  one  year,  for  which  the  latter  covenanted 
to  give  the  former  one  third  of  the  grain,  if  sowed  to  grain,  or 
if  not,  five  hundred  bushels  of  com.  The  lessee  entered  and 
raised  a  crop.  At  July  term  of  the  same  year,  judgment  was 
rendered  in  the  county  court  of  Buncombe  county  against  the 
lessee,  and  execution  issued  tested  of  the  same  term.  Levy 
thereunder  was  made,  and  a  field  of  com  standing  on  the  de> 
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xnised  premises  sold,  in  October  following,  as  the  property  of 
Bnth,  defendant  and  lessee.  In  August,  prior  to  the  levj  and 
sale,  the  lessor  and  lessee  had  agreed  that  the  former  should 
take  the  com  standing  in  this  field  for  his  rent.  The  defendant's 
intestate,  having  purchased  at  the  execution  sale,  entered  the 
field  and  gathered  and  carried  away  the  com.  The  court 
charged:  1.  That  when  rent  was  reserved  in  kind,  or  part  of  a 
crop,  the  law  gave  the  landlord  a  lien  upon  the  crop  in  prefer- 
ence to  aU  other  creditors.  2.  That  the  allotment  to  plaintiff  of 
the  com  in  this  particular  field,  if  bona  fide^  vested  the  title  in 
the  plaintiff,  the  lessor,  notwithstanding  the  teste  of  the  ezeon- 
tion  was  before  the  said  agreement.  Verdict  and  judgment  for 
plaintiff.    Defendant  appealed. 

Clingman,  for  the  defendant. 

No  appearance  for  the  plaintiff. 

Daioel,  J.  (after  stating  the  case).  As  to  the  first  branch  of 
the  judge's  charge,  we  must  confess  that  we  are  unacquainted 
with  any  law  of  this  state  which  gives  to  the  landlord  a  lien  on 
the  crop  of  his  tenant,  where  the  rent,  instead  of  money,  is 
agreed  by  the  parties  to  be  paid  in  kind,  or  in  a  part  of  the  crop. 
The  lessor,  whether  such  an  agreement  is  contained  in  or  is  out  of 
the  lease,  stands  upon  no  better  footing  than  the  other  creditors 
of  the  lessee;  he  has  no  lien  or  any  other  particular  privileges 
that  we  are  aware  of.  The  English  law  of  distress  and  sale  for 
rent  by  the  landlord  has  never  been  in  use  and  practice  in  this 
state.  Such  an  agreement  is  but  a  chose  in  action.  Secondly, 
we  are  of  the  opinion  that  Buth,  by  virtue  of  the  lease  to  him, 
had  an  estate  in  possession  in  severalty  during  the  term,  and 
the  plaintiff  had  the  reversion.  The  crop  growing  or  standing 
on  the  land  was  entirely  the  lessee's  property  at  the  teste  of  the 
execution.  This  case  is  not  like  that  of  iJie  State  v.  Jones,  2 
Dev.  &  Bat.  86Q1'  In  that  case,  the  owner  of  the  land  had 
never  made  a  lease,  and  the  entire  property  in  the  staves 
was  in  the  owner  of  the  land  on  which  grew  the  timber,  out 
of  which  the  staves  were  made.  Here,  there  was  a  lease, 
and  the  term  and  the  entire  crop  on  the  land  was  in  the 
lessee.  The  plaintiff's  claim,  either  for  the  one  third  of  the 
grain  which  should  be  made  on  the  land,  or  the  com  standing 
in  the  particular  field,  rested  only  in  agreement  or  contiract. 
There  being  no  partition  or  separation  of  any  portion  to  the 
plaintiff  out  of  the  general  mass  of  the  crop  before  the  teste  of 

1.  2  D6T.  Ji  B«*.  544. 
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the  execution,  the  whole  crop  belonged  in  law  to  the  lessee  at 
that  period,  and  the  execution  bound  the  property  in  the 
hands  of  Buth,  and  all  others  claiming  under  him,  from  the 
teste.  Den  on  dem,  of  Stamps  y.  Inxnn^  2  Hawks,  232;  QiJiki^ 
V.  Dickerson,  Id.  341;  Bickerdike  v.  Arnold*  3  Id.  296.  The 
plaintiff  claims  imder  Buth,  by  an  agreement  made  after  the 
teste  of  the  execution.  .  The  plaintiff,  although  the  landlord,  was 
bound  by  the  execution  against  his  tenant. 

We  are  of  the  opinion  that  the  judge  erred  in  his  charge  to 
ihe  jury  on  both  points  raised  in  the  cause.  The  judgment 
<must  be  set  aside  and  a  new  trial  granted. 

By  CouBT.    Judgment  reversed. 

QBewzNO  Crops  upon  Land  Lkased  with  Stepulation  to  pay  rent  oat 
•of  graiB  ruBed,  aooompany  the  reversion  upon  a  sale  of  the  land  by  the  les- 
-ior:  Johnmm  v.  Smith,  24  Am.  Deo.  339,  and  note  citing  cases  in  this  series. 

The  FRiiiCiPAL  CASE  IS  CITED  in  Bosc  V.  Swaringtr,  9  Ired.  481,  as  decisive 

*of  the  question  that  where  a  lease,  either  by  parol  or  in  writing,  is  executed 

-with  rent  reserved  to  be  paid  in  a  part  of  the  crop,  the  lessor  has  no  lien  on 

4he  crop,  but  the  whole  belongs  to  the  lessee,  until  the  portion  to  which  the 

■lessor  is  entitled  has  been  separated  and  set  aside.    Cited  to  the  same  effect 

'in  llarriaoyi  v.  Rieka,  71  N.  C.  7;  Htxyioood  v.  Rogers,  73  Id.  320;  OcrcUm  v, 

Armstrong,  5  Ired.  409.'    Rent  reserved  on  a  lease  for  years,  but  not  .dne  at 

-the  time,  passes  with  the  reversion  to  the  purchaser  of  the  lessor's  interest  at 

■an  execution  sale,  and  can  not  be  afterwards  subjected  to  the  payment  of  the 

^ebts  of  the  lessor:  Komegay  v.  ColUer,  65  N.  C.  69,  citing  principal  case. 

In  Biggs  v.  Ferrell,  12  Ired.  1,  the  principal  case  is  cited  to  show  that  where 

the  owner  of  land  to  which  a  ferry  is  annexed  as  a  franchise,  leases  the  land 

-together  with  the  ferry,  he  is  not  responsible  for  any  dams^  sustained  by  a 

•third  person  from  mismanagement  of  the  ferry,  while  in  possession  of  the 

lessee.    The  general  doctrine  of  the  principal  case  is  further  approved,  not 

•citing  it,  however,  in  the  following  cases.    The  interest  of  the  lessor  in  the 

crop  is  not  liable  to  levy  under  an  execution  against  him  before  separation: 

WdlsUm  V.  Bryan,  64  N.  C.  764.     Lessee  who  rents  land  on  shares  to  farm,. 

the  lessor  furnishing  a  horse,  is  a  tenant  for  years,  and  not  a  ** cropper,**  and 

^inay  maintain  trespass  quare  dausum  against  his  landlord:  Haiehell  v.  Kim- 

brwigh,  4  Jones'  L.  163.    Shortly  after  the  decision  in  Deavtr  v.  Riee,  the 

legidature  changed  the  rule  declared  in  that  case,  by  giving  to  the  lessor, 

when  the  rent  was  to  be  paid  in  a  portion  of  the  crop,  a  lien  thereon  as  against 

•«ther  creditors  of  the  lessee:  Act  of  1840,  c.  37. 


Hafneb  v.  Ibwin  et  al. 

[4  DxTSBXux  AHO  Battlx's  Law,  488.) 

Habbhdum  of  a  Deed  is  Void  if  Repugnant  to  the  Estate  granted  in  the 

premises. 
Estate  Conveyed  in  the  Premises  of  a  Deed  is  not  divested  by  the  fact 

that  another  and  different  grantee  is  named  in  the  haJbendum, 
1.  8Ump9  T.  /rviiM.  a.  Bmic«r4SU  v.  JntU. 
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Tbotkb.  a  deed  of  trust  in  due  form  was  produced  on  the 
trials  containing  clauses  as  follows:  "Enow  all  men  that  I, 
Thomas  Dwight,  have  granted,  bargained,  sold,  and  conveyed 
to  the  said  Alfred  Ebfner,  his  heirs,  executors,  etc.,  the  follow- 
ing property :"  description.  The  deed  then  continued:  ''To 
have  and  to  hold  unto  the  said  M.  W.  Curry,  his  heirs  and  as- 
signs, for  ever,  in  trust  and  confidence,  for  the  purpose  now 
mentioned. ''  Signed  and  sealed  by  Dwight  and  plaintiff  Haf ner . 
Plaintiff  charged  a  conyersion  by  defendant  of  the  property  de- 
-«cribed.  The  court  being  of  the  opinion  that  plaintiff  could  not, 
under  this  deed,  sustain  an  action  in  his  own  name,  entered  a 
nonsuit,  from  which  plaintiff  appealed. 

Barringer,  Boyden,  and  Hoke,  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant. 

Dakiel,  J.  The  authorities  cited  by  the  plaintiff's  counsel 
flhow  clearly  that  the  judge  erred,  when  he  decided  the  plaintiff 
<x>uld  not  sustain  an  action  of  trover  in  his  own  name,  to  recover 
the  value  of  the  articles  mentioned  in  the  deed,  if  they  were  con- 
verted by  the  defendants.  Dwight,  in  the  premises  of  the  deed, 
bargained  and  sold  the  property  to  the  plaintiff,  his  heirs,  exec- 
utors, etc.  However,  in  the  same  deed,  the  habendum  is  to  M. 
W.  Gurry,  his  heirs  and  assigns  in  trust,  etc.  All  the  parts  of 
a  deed  which  precede  the  habendum,  taken  together,  are  called 
the  premises;  of  which  it  is  said,  the  ofBce  is  rightly  to  name 
the  grantor  and  grantee,  and  to  comprehend  the  certainty  of  the 
thing  granted.  But  though  the  grantee  should  first  be  named 
in  the  habendum,  the  grant  to  him  will  yet  be  good,  provided 
there  was  not  another  grantee  named  in  the  premises:  Co.  lit. 
26,  b,  note;  or  if  there  were,  provided  the  estate  given  by  the 
habendum  to  the  new  grantee  was  not  immediate,  but  by  way  of 
remainder.  The  habendum  part  of  a  deed  was  originally  used 
to  determine  the  interest  granted,  or  to  lessen,  enlarge,  explain, 
or  qualify  the  premises.  But  it  can  not  perform  the  ofBce  of  di- 
vesting an  estate  already  vested  by  the  deed;  for  it  is  void  if  it 
be  repugnant  to  the  estate  granted  in  the  premises:  2  Bl.  Com. 
298;  GoodiiOe  v.  Oibba,  5  Bam.  &.  Cress.  709;  4  Kent's  Com. 
468.  Chancellor  £ent  remarks,  that  in  modem  conveyancing 
the  habendum  clause  in  deeds  has  degenerated  into  a  mere  use- 
less form;  for  the  premises  contain  the  names  of  the  parties  and 
the  specifiation  of  the  thing  granted,  and  the  deed  becomes 
^ffisctual  without  any  habendum.  In  the  case  before  lis,  the  whole 
interest  in  the  property  is  granted  and  convej^  to  the  plaintiff 
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in  the  premises  of  the  deed.  The  same  interest  being  afterwards- 
limited  in  the  Jiabendum  to  Curry,  makes  that  part  of  the  deed 
repugnant  to  the  premises,  and  therefore  void.  The  judgment 
of  nonsuit  must  be  set  aside,  and  a  new  trial  granted. 

By  CouBT.    Judgment  reversed. 

The  principal  case  is  cited  in  Midgett  v.  Brooks,  12  Ired.  145,  to  show  that 
no  precise  or  technical  form  of  language  or  arrangement  is  necessary  to  give 
a  deed  validity.  Any  words  which  amount  to  or  import  an  agreement,  bein^ 
onder  seal,  are  sufficient  to  constitute  a  covenant.. 


Jones  v.  Judkins, 

(A  Dbtbbxux  AMD  Battue's  Law,  4M.] 

TiTLB  OF  Purchaser  at  Execution  Sale  under  a  Junior  Ezxounoir 
is  not  affected  by  a  subsequent  levy  under  another  execution  against  the 
same  defendant,  bearing  a  prior  teste,  where  there  were  two  execationa 
issued  from  different  courts  upon  the  same  day,  one  of  which  was  teste<l 
before  the  other. 

Truth  of  Facts  Certified  in  a  Record  can  not  be  collaterally  impeached 
by  evidence  aliunde. 

Tboyeb  for  a  horse.  Plaintiff,  as  sheriff,  claimed  title  hy 
virtue  of  a  levy  under  three ^. /a. 's,  issued  and  directed  to  him 
on  the  twenty-third  of  January,  1839,  against  Thomas  Christmas, 
who  ovmed  the  horse  at  that  time.  The  writs  were  tested  as  of 
the  November  term,  1838,  returnable  the  following  February. 
Plaintiff  showed  the  writs  to  have  been  levied  on  the  property 
of  Christinas,  including  the  horse,  on  the  twenty-third  or 
twenty-fourth  of  January.  The  defendant,  Judkins,  claimed 
title  to  the  horse  as  purchaser  at  a  constable's  sale,  and  offered 
in  evidence  a  judgment  and  execution  against  Christmas,  issued 
by  a  justice  of  the  peace,  on  the  twenty-third  of  Januaiy,  1839, 
and  indorsed  as  levied  on  the  same  day.  The  sale  and  purchase^ 
were  also  proved.  The  plaintiff  offered  to  prove  that  the  con- 
stable's indorsement  on  Uie  writ  was  false;  that  he  was  a  persoa 
of  bad  character,  whose  veracity  was  not  to  be  trusted,  and  that 
the  warrant  on  which  the  justice's  judgment  v^as  rendered  never 
was  served,  nor  did  Christmas  have  notice  of  it.  The  offer  wa» 
denied.  Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
j>ealed. 

No  counsel  appeared  for  the  plaintiff. 

Battle,  for  the  defendant. 

Daniel,  J.     At  common  law,  the  goods  of  the  party  against 
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whom  a  writ  of  Jieri  facias  issued,  were  bound  from  the  teste  of 
the  writ:  by  which  is  meant  that  the  writ  bound  the  property  as 
against  the  party  himself,  and  all  claiming  by  assignment  from, 
or  by  representation  tmder,  him;  so  that  a  sale  by  a  defendant  of 
his  goods  boTia  Jide,  excepting  in  market  overt,  did  not  protect 
them  from  a  fieri  facias  tested  before,  although  not  issued  or 
delivered  to  the  sheriff  until  after  the  sale:  Payne  y.  Drewe,  4 
East,  523;  Cro.  Eliz.  174;'  Cro.  Jac.  461;'  1  Sid.  271.  Subject 
to  the  foregoing  restrictions,  the  property  of  the  goods  is  not 
altered,  but  continues  in  the  defendant  till  the  execution  is  exe- 
cuted: Lowthelr.  Ibmkins,  2  Eq.  Cas.  Abr.  381;  Payne y.  Drewe , 
4  East,  540.  If,  therefore,  the  property  is  levied  on  and  sold 
under  a  junior  execution,  the  vendee  gets  a  good  title;  and  the- 
party  having  the  first  execution,  can  not  seize  them  by  virtue  of 
his  writ  first  tested:  SmaUcomb  v.  Buckingham,  1  Ld.  Baym. 
252;  1  Salk.  320;*  Comyns,  35;*  if  he  could,  no  person  would  bid 
at  sheriffs'  sales.  The  party  who  has  the  execution  of  the  first 
teste,  may  have  his  remedy  against  the  sheriff,  whose  duty  it  waa 
to  execute  that  writ  first,  which  was  first  tested.  If  the  sheriff 
has  only  levied  imderthe  younger  execution,  and  before  the  sale^ 
an  elder  execution  in  point  of  teste  comes  to  his  hands,  he  may, 
and  ought,  to  apply  the  property  to  the  satisfaction  of  the  exe- 
cution bearing  the  first  teste :  Oreen  v.  Johnson,  2  Hawks,  309  [1 1 
Am.  Dec.  763];  Jones  v.  Atherton,  7  Taunt.  56.  The  above  re- 
marks apply  to  the  case  where  several  executions  of  different 
dates  come  to  the  hands  of  one  officer.  But  when  several  exe- 
cutions, issuing  from  different  competent  courts,  are  in  the^ 
hands  of  different  officers  (as  in  the  case  before  us),  then,  to- 
prevent  conflicts,  if  the  officer  holding  the  junior  execution 
seizes  property  by  virtue  of  it,  the  property  so  seized  is  not 
subject  to  the  execution  in  the  hands  of  the  other  officer,  al- 
though first  tested.  Lord  EUenborough,  in  delivering  the  opin- 
ion of  the  court  in  Payne  v.  Drewe,  held  that  where  there  are 
several  authorities  equally  competent  to  bind  the  goods  of  a. 
party,  when  executed  by  the  proper  officer,  that  they  shall  be^ 
considered  as  effectually  and  for  all  purposes  bound  by  the^ 
authority  which  first  actually  attaches  upon  them  in  point  of 
execution,  and  under  which  an  execution  shall  be  first  executed. 
We  think  that  a  levy  attaches  upon  the  goods  in  point  of  exe- 
cution. The  juiy,  under  the  charge  of  the  court  upon  that 
point,  found  that  the  constable  made  the  first  levy.  We  are  of 
the  opinion  that  the  sale  by  him  gave  the  purchaser  a  good  title.^ 

1.  AnoH^wunu.  2.  BatkeniU  v.  Brocket.  3.  8«m«  cm6.  4.  Sam*  omo. 
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When  we  say  that  the  property  of  the  goods,  notwithstanding 
the  teste  of  the  execution,  is  not  altered,  but  remains  in  the  de* 
fendant  until  the  execution  executed,  we  are  not  to  be  under- 
stood as  saying  that  the  sheriff,  after  he  has  made  a  leyy,  has 
not  such  a  special  property  in  the  goods  as  will  enable  him  to 
maintain  trespass  or  trover  against  any  person  who  may  take 
them  out  of  his  possession:  for  he  may,  as  he  is  answerable  to 
the  plaintiff  to  the  value  of  the  goods:  Wtlbraham  y.  Snow,  2 
Saund.  47;  Watson  on  Sheriffs,  191. 

We  are  of  the  opinion  that  the  judgment  on  the  warrant 
against  Christmas,  could  not  be  collaterally  impeached  by 
evidence  that  the  constable  was  a  man  of  general  bad  charac- 
ter, or  any  other  parol  evidence.  It  is  a  judicial  proceeding 
which  is  conclusive,  unless  upon  some  other  proceeding  directly 
to  avoid  it. 

By  CouBT.    Judgment  affirmed. 


Writs  of  Fiebi  Facias  Issued  from  DirrEBXNT  Ck>nBT8,  bewiDg  taste 
from  the  tenns  at  which  they  were  iasued,  and  levied  upon  personal  property, 
are  entitled  to  be  satisfied  in  the  order  of  the  priority  of  the  jndgmente  on 
which  they  were  issued:  Johnson  v.  BaU,  24  Am.  I>eo.  451,  the  note  to  which 
contains  the  cases  in  this  series  upon  this  subject. 

Cited  in  Alexander  v.  Springs^  5  Ired.  475,  to  the  effect,  that  where  a  bona 
fide  conveyance  of  property  to  the  plaintiff  was  made  subject  to  the  lien  of  a 
fieri  fadaSt  And  after  the  transfer  the  defendant  caused  executions  to  be 
levied  on  the  property  from  a  justice's  court,  and  the  property  was  then  sold 
hy  the  sheriff  and  the  constable  jointiy,  the  plaintiff  is  entitied  to  recover  of 
the  defendant  the  excess  of  purchase  money  reiceived  from  the  sale  beyond 
^what  was  sufficient  to  satisfy  the  fieri  faciaa.  Also  in  Dobson  v.  Praiher,  6 
Ired.  £q.  31,  in  support  of  the  principle,  that  a  purchaser  under  a  junior  exe- 
-cntion,  first  levied,  does  not  hold  the  property  subject  to  the  lien  of  an  elder 
•execution,  whether  he  had  notice  of  its  existence  or  not.  To  the  same  point  in 
WaU  V.  Johneon,  4  Jones'  L.  190;  MeDaniel  v.  Neihercut,  8  Id.  97;  PhUUpe  v. 
Johneton,  77  N.  C.  127;  a  purchaser  at  a  sale  under  a  junior  execution  ao> 
•quires  a  good  titie  as  against  a  subsequent  purchaser  under  a  senior  execu- 
tion; afortMriy  is  this  rule  true,,  as  against  a  purchaser  under  an  execution  of 
-equal  teste:  hler  v.  Moore^  67  Id.  74;  the  provisions  of  the  homestead  and 
personal  property  exemption  laws  apply,  so  as  to  prevent  the  seizure  and  sale 
-of  the  property  of  the  debtor  which  had. become  subject  to  the  lien  of  an  exe- 
cution, tested,  but  not  levied,  before  the  law  was  passed:  HorUm  ▼.  McOaU^ 
•W  Id.  159;  the  proceedings  had  on  the  return  of  a  levy  on  land,  including  the 
rendition  of  judgment  and  issuance  of  execution,  are  judicial,  and  are  condu- 
cive until  reversed:  Burke  v.  EUiot,  4  Ired.  355,  all  dting  the  prindpal  case 
-upon  the  pointe  dedded. 
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Ttlbb  v.  Mobbis. 

{4  DsTKBXUx  aud  Battlx's  Law,  487.] 

'Wbr  of  Ebbob  Ck>BAH  Nobis  is  not  a  writ  of  right,  and  ota  ba  granted 
only  npon  affidavit  showing  some  error  of  hct, 

^ACfT  AflnoKXD  AS  Bbbor  in  an  aj^lioation  for  a  writ  coram  nMtt  ie  not 
to  be  definitively  decided  by  the  ooort  in  granting  the  writ,  bat  if  the 
writ  be  granted,  the  other  party  being  properly  brought  in,  may  plead, 
and  the  issae  taken  upon  the  fact  assigned  is  to  be  tried  by  a  jury  and 
not  by  the  court. 

IYbit  07  Error  Coram  Nobis  is  not  per  se  a  supersedeas, 

Setusal  of  Lower  Court  to  Grant  a  Wrff  Corah  Nobis  can  not  be 
revised  on  appeal 

Appeal.  Motion  for  a  writ  of  error  coram  nobis  was  made  in 
Hihe  superior  court  by  the  defendant,  to  reverse  a  judgment 
Hiherein  rendered  against  him  in  favor  of  the  plaintiff  for  error 
in  fact.  The  motion  was  made  upon  afiSdavits  setting  forth  that 
Hihe  plaintiff  Tyler  was  dead  at  the  time  the  judgment  was  ren- 
dered. Motion  also  for  a  supersedeas.  Counsel  for  plaintiff 
•appeared  and  resisted  the  motion,  denying  that  Tyler  was  dead. 
Motion  denied.    Defendant  appealed. 

No  counsel  appeared  for  the  defendant. 

Badger,  for  the  plaintiff. 

Daniel,  J.  (after  stating  the  case).  A  writ  of  error  coram 
nobis,  is  not  a  writ  of  right.  Before  it  is  allowed,  there  must  be 
4U1  affidavit  of  some  error  in  fact;  by  which,  in  case  the  fact  to  be 
assigned  for  error  is  true,  the  plaintiff's  right  of  action  will  be 
•destroyed:  Birch  v.  Triste,  8  East,  415.  The  court  in  this  case^ 
was  of  the  opinion  that  the  affidavits  did  not  lay  a  sufficient 
foundation  to  authorize  it  to  grant  the  writ.  This  opinion  of 
the  court  was  one  of  discretion,  upon  the  facts  disclosed  in  the 
affidavits.  As  the  affidavits  did  disclose  probable  groimds  that 
l^ler  was  dead  at  the  time  the  judgment  was  rendered,  we  think 
that  the  court  might  have  allowed  the  writ  of  error,  although  it 
refused  the  supersedeas.  For  the  question,  whether  Tyler  was 
•dead  or  not,  at  the  time  of  the  rendition  of  the  judgment,  was 
not  one  for  the  court  to  decide  definitively.  If  the  writ  had 
been  granted,  upon  the  error  assigned,  the  administrator  of 
l^ler,  when  properly  brought  in,  might  have  pleaded  that  Tyler 
was  alive  at  the  rendition  of  the  judgment,  and  so  have  taken 
issue  upon  the  fact  assigned  for  error.  This  issue  must  have  been 
tried  by  a  jury,  and  not  by  the  court:  1  Archb.  Pr.  £.  B.  276- 
^Si,    A  writ  of  error  coram  nobis,  is  not  a  supersedeas  in  itself. 
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it  is  or  is  not  according  to  circumstances;  and  therefore  ezeca*- 
tion  can  not  be  sued  out  after  the  allowance  of  the  imt  of  eiror^ 
-without  the  leave  of  the  court:  1  Archb.  Pr.  277.  And  whether 
a  supersedeas  shall  issue  after  the  allowance  of  a  writ  of  eiror, 
for  error  in  fact,  must  depend  on  circumstances,  to  be  adjudged 
of  by  the  court.  In  this  case,  the  refusal  of  the  superior  court 
to  grant  the  writ,  was  founded  in  discretion  arising  upon  the 
facts  set  forth  in  the  afiGldavits.  It  has  been  repeatedly  decided, 
that  the  supreme  court  has  not  i)Ower  to  revise  such  a  decision^ 
The  appeal  therefore,  must,  on  this  ground,  be  dismissed. 

By  CouBT.    Appeal  dismissed. 

Writ  ot  Ebbob  Corah  Nobis  is  thb  Proper  Remedy  to  enable  a  party- 
against  whom  a  judgment  has  been  taken  on  moticm  and  without  notioe,  t» 
be  relieved  in  the  same  ooort  by  showing  error  of  fact:  Wynne  ▼.  Oavemor^ 
124  Am.  Dec.  448»  and  citations  in  the  note  thereto. 


State  v.  Bill. 

[4  DsTXBSUX  AXJ>  Batxub's  Law,  48L] 

Uhiawtul  EiLLmo  by  One  Who  had  Assaitltbd  Anotbeb  is  Mubdsb». 
where  the  intent  to  kill  preceded  the  assault^  althoogh,  £rom  the  vio- 
lence with  which  the  deceased  retaliated,  the  act  of  killing  by  the- 
prisonor  became  necessary,  in  order  to  save  his  own  life. 

Resistance  to  an  Assault,  if  the  latter  be  not  commenced  with  intent  to^ 
commit  murder,  where  such  resistance  is  entirely  disproportionate  to  the 
violence  of  the  original  attack,  essentially  changes  the  character  of  the 
combat,  and  renders  the  assaulted  party  the  assailant. 

Killing  withottt  Mauce,  Rbsultino  fbom  the  Transpobt  ot  Rage  ex- 
cited by  the  unusual  violence  with  which  the  deceased  returned  a  simple- 
assault  by  the  prisoner,  is  manslaughter. 

Distinction  bet^-een  Mubdeb  and  Mansladghteb,  in  a  case  where  the^ 
slayer  originated  the  affray,  but  with  no  intent  to  kill,  is  based,  not 
upon  the  inquiry  whether  the  perpetrator  at  the  moment  of  the  fatal 
blow  was  possessed  of  sufficient  deliberation  and  reflection  so  as  to  be- 
oonscious  of  the  character  of  the  act,  but  whether  sufficient  time  had 
elapsed,  after  the  deceased  had  commenced  violently  to  retaliate  by  em- 
ploying a<UBgeroas^and  deadly  weapon,  and  before  the  infliction  of  the- 
death-blow  by  the  prisoner,  for  the  heat  of  passion  thus  excited  to  subside. 

Genebal  Rule  of  Law  that  Wobds  ot  Rspboach  and  contempt  are  not 
sufficient  provocation  to  free  a  party  killing  from  the  guilt  of  murder, 
does  not  obtain 'where,  because  of  such  insufficient  provocation,  tha^ 
parties  became  suddenly  heated,  and  engage  in  mortal  combat,  fighong. 
upon  equal  terms. 

iKDioTMEirr  for  murder.    The  prisoner  and  the  deceased  had 
long  been  on  bad  terms.    Upon  the  day  of  the  killing,  the  de» 
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•ceased  leaa  jMussing  the  prisoner,  when  the  latter  caught  hold  of 
him  and  stopped  him,  saying:  '^  Let  us  talk  it  over."  Deceased 
made  no  reply;  upon  which  the  prisoner  struck  him.  Deceased 
then  drew  a  knife  and  began  stabbing  the  prisoner.  The  pris- 
oner, eluding  at  last  the  grasp  of  deceased,  drew  a,  knife,  and 
^advancing  several  steps,  delivered  the  fatal  blow.  The  court 
-charged  the  jury  upon  this  evidence:  1.  If  the  prisoner  sought 
the  provocation,  by  giving  the  first  blow,  in  order  to  afford  him 
A  pretense  for  wreaking  his  vengeance,  or  with  the  design  of 
using  his  knife,  it  is  murder.  2.  If  the  prisoner  gave  the  first 
blow,  and  was  then  cut  by  deceased,  although  he  may  have  been 
4igitated  by  resentment  and  anger,  yet  if  the  jury  collect  from 
what  he  said  and  did,  that  at  the  time  of  giving  the  mortal 
wound  he  was  possessed  of  deliberation  and  reflection,  so  as  to 
be  sensible  of  what  he  was  about  to  do,  and  did  the  act  inten- 
tionally, it  is  murder.  If  the  jury  did  not  find  according  to  the 
above  propositions,  but  found  that  the  defendant  acted  under 
the  influence  of  passion,  excited  by  the  provocation  then  re- 
-ceived,  it  wotdd  be  manslaughter.  Verdict  of  guilty,  and 
judgment,  and  sentence  of  death.    Defendant  appealed. 

C.  Mmly,  for  the  prisoner. 

Daniely  aUorney^enerdl,  for  the  state. 

Gaston,  J.  From  the  case  which  has  been  stated  by  the  judge 
who  presided  at  the  trial,  and  which  constitutes  a  part  of  the 
record  before  us,  it  appears  that  it  was  not  controverted  but  that 
the  prisoner  had  committed  the  homicide  wherewith  he  was 
charged,  and  that  the  only  question  was  as  to  the  degree  of 
guilt  which  the  law  attached  to  the  fatal  deed.  Upon  this  ques- 
tion the  jury  doubted,  and  asked  for  specific  instructions;  and 
it  was  to  enable  them  to  come  to  a  correct  conclusion  upon  this 
•question  that  the  specific  instructions  set  forth  in  the  case  were 
given.  It  is  not  for  us  to  determine  whether  the  verdict  was 
warranted  by  the  evidence,  but  it  is  our  duiy  to  examine  whether 
the  law  was  correctly  expounded.  In  the  investigation  of  this 
•question  it  was  necessary  that  the  jury  shotdd,  in  the  first  place, 
ascertain  whether  the  prisoner  commenced  the  affiray  with  a  pre- 
conceived purpose  to  kill  the  deceased,  or  to  do  him  great  bodily 
harm.  For  if  he  did,  then  there  was  nothing  in  the  subsequent 
^)ocurrence8  of  the  transaction  which  cotdd  free  >*iTn  from  the 
ffoali  of  murder.  If  the  first  assatdt  was  made  with  this  pur« 
pose,  the  malice  of  that  assault,  notwithstanding  the  violence 
with  which  it  was  returned  by  the  deceased,  communicates  its 
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character  to  the  last  act  of  the  prisoner.  It  is  laid  down  as  set- 
tled law  that  if  a  man  assault  another  with  malice  prepense, 
even  though  he  should  be  driven  to  the  wall,  and  kill  him  thei^ 
to  save  his  own  life,  he  is  yet  guiliy  of  murder  in  respect  of  his- 
first  intent:  ^awk. ,  b.  1,  c.  11,  sec.  18,  and  c.  13,  sec.  26.  Of  thai 
part,  therefore,  of  his  honor's  instructions  which  in  the  case  is- 
called  ''  the  first  proposition,"  and  which  declared  as  a  conclu- 
sion of  law,  that  the  prisoner  was  guiliy  of  murder  if  the  jury 
were  satisfied  from  the  evidence  that  tixe  assatdt  was  made  hy 
him  in  order  to  have  a  pretense  to  kill  the  deceased,  or  to  cut 
him  with  the  knife,  the  prisoner  has  no  cause  to  complain.  Such 
craft,  indeed,  would  but  the  more  strongly  indicate  the  heart 
fataUj  bent  on  mischief. 

There  was  certainly  evidence  well  deserving  to  be  weighed  bj 
the  jury  in  coming  to  a  correct  conclusion  upon  this  inquiry. 
But  what  was  that  conclusion  we  have  not  the  means  of  know* 
ing.  They  might  have  believed,  notwithstanding  the  testimony 
as  to  antecedent  quarrels  and  the  rencounter  between  the  par* 
ties,  and  in  relation  to  threats  of  vengeance  by  the  prisoner, 
that  the  transaction  which  they  were  then  examining  sprang 
from  the  passions  of  the  moment.  For  certainly  where  two 
persons  have  formerly  fought  on  malice  and  are  api)arently 
reconciled,  and  fight  again  on  a  fresh  quarrel,  it  shall  not  be  in- 
tended that  they  were  moved  by  the  old  grudge,  imless  it  so 
appear  from  the  circumstances  of  the  afilEur:  Hawk.,  b.  1,  c.  13, 
sec.  30.  If,  upon  consideration  of  all  the  evidence,  the  jury  came 
to  the  conclusion  that  the  first  assatdt  of  the  prisoner  was  not 
of  malice  prepense,  then  the  subsequent  occurrences  demanded 
their  careful  consideration,  because  upon  these  the  prisoner's 
guilt  might  be  extenuated  into  manslaughter,  or  excused  as  a 
homicide  in  self-defense. 

So  much  of  the  instructions  given,  upon  this  view  of  the  case, 
as  relates  to  excusable  homicide,  is,  in  our  opinion,  not  liable  to 
exception.  Even  if  the  prisoner  had  not  b^^un  the  affi»y,  but 
had  been  assatdted  in  the  first  instance,  and  then  a  combat  had 
ensued,  he  cotdd  not  excuse  himself  as  for  a  killing  in  self-defense, 
imless  he  had  quitted  the  combat  before  a  mortal  blow  was  given, 
if  the  fierceness  of  his  adversery  permitted,  and  retreated  as  far 
as  he  might  with  safety,  and  had  then  killed  his  adversary  of 
necessiiy  to  save  his  own  life.  But  the  remaining  part  of  th6 
instructions,  and  that  part  which  may  have  had  a  decisive  in- 
fluence upon  the  verdict,  is,  in  our  judgment,  erroneous.  Ac- 
cording to  this,  which  is  laid  down  as ''  the  second  proposition,'* 
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the  juiy  were  instruoted, ''  that  if  the  prisoner  gave  the  first  blow, 
and  was  then  cut  by  the  deceased,  although  he  might  have  been 
ag^itated  by  excitement  and  anger,  yet, if  they  collected  from 
what  he  said  and  did,,when  or  just  before  he  gave  the  mortal 
blow,  that  in  fact  he  was  possessed  of  deliberation  and  reflection, 
so  as  to  be  sensible  of  what  he  was  then  about  to  do,  and  did 
the  act  intentionally,  it  was  murder."  This  proposition,  as  we 
understand  it,  and  as  we  must  believe  it  to  have  been  understood 
by  the  jury,  we  are  very  confident  can  not  be  sustained. 

The  proposition  supposes  that  the  first  assault  was  made  by 
the  prisoner  without  malice,  and  that  the  fatal  wound  was  given 
while  under  the  influence  of  indignation  and  resentment,  excited 
by  the  excessive  violence  with  wluch  he  had  been  in  turn  assailed 
by  the  deceased — ^but  it  refuses  to  the  prisoner  the  indulgence 
which  the  law  accords  to  human  infirmity  suddenly  provoked 
into  passion,  if  such  passion  left  to  him  so  much  of  de- 
liberation and  reflection  as  to  enable  him  to  know  that  he 
wasabout  to  take,  and  to  intend  to  take,  the  life  of  his  adversary. 
No  doubt  can  be  entertained,  and  it  is  manifest  that  none  was 
entertained  by  his  honor,  but  that  the  excessive  violence  of  the 
deceased,  immediately  following  upon  the  first  assault,  consti- 
tuted what  the  law  deems  a  provocation  sufficient  to  excite 
furious  passion  in  men  of  ordinary  tempers.  The  case  does  not 
state  that  the  first  blow  given  by  the  prisoner  was  such  as  to  en- 
danger life  or  to  threaten  great  bodily  harm,  nor  that  it  was  im- 
mediately followed  up  by  further  efforts  or  attempts  to  injure 
the  dec^used.  It  must  be  taken  to  have  been  a  battery  of  no 
very  grievous  kind,  and  it  justified  the  deceased  in  resorting  to 
so  much  force  on  his  part  as  was  reasonably  required  for  his 
defense — and  in  estimating  the  quantum  of  force  which  might 
be  rightfully  thus  used  the  law  will  not  be  scruptdously  exact. 
But  when  an  assault  is  returned  with  a  violence  manifestly  dis- 
proportionate to  that  of  the  assault,  the  character  of  the  combat 
is  essentially  changed,  and  the  assaxdted  becomes  in  his  turn  the 
assailant. 

Such,  according  to  the  case,  was  the  state  of  this  affiray,  when 
the  mortal  wound  was  given.  To  avenge  a  blow,  the  deceased 
attacked  the  prisoner  with  a  knife — ^made  three  cuts  at  him — and 
gave  him  a  severe  wound  in  the  abdomen.  If  instantly  there- 
upon, in  the  transport  of  passion  thus  excited,  and  without 
previous  malice,  the  prisoner  killed  the  deceased,  it  would  have 
been  a  clear  case  of  manslaughter.  Not  because  the  law  sup- 
poses that  this  passion  made  him  unconscious  of  what  he  was 
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ikbout  to  do,  and  stripped  ihe  act  of  Trilling  of  an  intent  to  com- 
mit it — ^bat  because  it  presumes  that  passion  disturbed  the  sway 
of  reason,  and  made  him  regardless  of  her  admonitions.  It 
•does  not  look  upon  him  as  temporarily  deprived  of  intellect,  and 
therefore  not  an  accountable  agent;  but  as  one  in  whom  the 
exercise  of  judgment  is  impeded  by  the  violence  of  excitement, 
And  accountable  therefore  as  an  in£rm  human  being.  We  no- 
where find  that  the  passion  which  in  law  rebuts  the  imputation 
of  malice,  must  be  so  overpowering  as  for  the  time  to  shut  out 
knowledge  and  destroy  volition.  All  the  writers  concur  in 
representing  this  indulgence  of  the  law  to  be  a  condecension  to 
the  frailly  of  the  himian  frame,  which,  during  the  furor  brevia, 
renders  a  man  deaf  to  the  voice  of  reason,  so  that  although  the 
act  done  was  intentional  of  death,  it  was  not  the  result  of  malig- 
nity of  heart,  but  imputable  to  human  infirmiiy. 

The  proper  inquiry  to  have  been  submitted  to  the  jury  on  this 
{Murt  of  the  case  was,  whether  a  sufficient  time  had  elapsed  after 
the  prisoner  was  stabbed,  and  before  he  gave  the  mortal  wound, 
for  passion  to  subside  and  reason  reassume  her  dominion — 
for  it  is  only  during  the  temporary  dethronement  of  reason  by 
passion,  that  this  allowance  is  made  for  man's  frailty.  And 
in  prosecuting  this  inquiry,  every  part  of  the  conduct  of  the 
prisoner,  as  well  words  as  acts  tending  to  show  deliberation  and 
<;oolness  on  the  one  side,  or  continued  anger  and  resentment  on 
the  other,  was  fit  to  be  considered,  in  order  to  conduct  the  jury 
to  a  proper  result. 

The  attorney-general,  in  his  argument,  referred  to  a  class 
of  cases  which  probably  misled  the  judge  in  laying  down  the 
proposition  before  us — ^in  which  circumstances  apparently  un- 
important, but  indicative  of  deliberation,  have  been  thought  to 
establish  malice  and  repel  the  plea  of  himian  infirmiiy.  The 
•explanation  given  by  the  text-writers  will  show  that  the  doctrine 
in  these  cases,  although  in  some  respects  analogous  to  that 
which  obtains  in  a  killing  upon  legal  provocation,  is  not  identical 
with  it.  The  general  rule  of  law  is,  that  words  of  reproach  or 
contemptuous  gestures,  or  the  like  offenses  against  decorum, 
are  not  a  sufficient  provocation  to  free  the  party  killing  from  the 
^jfuilt  of  murder,  where  he  useth  a  deadly  weapon,  or  manifests 
an  intention  to  do  great  bodily  harm.  This  rule,  however,  does 
not  obtain  where  because  of  such  insufficient  provocation,  the 
parties  become  suddenly  heated,  and  engage  immediately  in 
mortal  combat,  fighting  upon  equal  terms.  But  deliberate 
dueling,  if  death  ensue,  however  fairly  the  combat  may  be  con* 
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ducted,  is,  in  the  eye  of  the  law,  mtirder.  The  punotilios  of 
false  honor,  the  law  regards  as  furnishing  no  excuse  for  homi- 
cide. He  who  deliberatelj  seeketh  the  blood  of  another,  in  com- 
pliance with  such  punctilios,  acts  in  open  defiance  of  the  laws 
of  Ood  and  of  the  state,  and  with  that  wicked  purpose  which  is 
termed  malice  aforethought.  While,  therefore,  because  of 
presumed  heat  of  blood,  the  law  extenuates  into  manslaughter 
a  killing  upon  such  sudden  rencounter,  although  proceeding  upon 
an  insufficient  provocation,  it  withholds  this  indulgence  when, 
from  the  circumstances  of  the  case,  it  can  be  collected  that,  not 
heated  blood  but  a  settled  purpose  to  vindicate  offended  honor, 
even  unto  slaying  in  defiance  of  law,  was  the  actual  motive 
which  urged  on  to  the  combat. 

In  the  conclusion  of  his  instructions,  the  judge  informed  the 
jury  ''  that  if  they  should  believe  according  to  the  second  propo- 
rtion, that  the  prisoner  was  not  possessed  of  deliberation  and 
reflection  at  the  time  he  gave  the  mortal  blow,  but  acted  under 
the  influence  of  passion  excited  by  the  provocation  then  received, 
it  wotdd  be  a  case  of  manslaughter."  It  is  manifest  that  if  there 
was  error  in  the  proposition  which  we  have  been  examining,  this 
^feneral  instruction  did  not  correct  it;  for  the  jury  were  expressly 
referred  to  that  proposition  for  the  legal  meaning  of  ''  deliber- 
ation and  reflection;"  and  according  to  that  proposition,  there 
was  deliberation  and  reflection,  ''  if  the  prisoner  was  sensible  of 
what  he  was  about  to  do,  and  did  the  act  intentionally." 

Entertaining  a  full  conviction  that  in  this  the  jury  were  mis- 
directed, we  are  of  opinion  that  the  verdict  below  ought  to  be 
set  aside,  and  a  venire  de  novo  awarded.  This  decision  must  be 
<»rtified  to  the  superior  court  of  Wake,  with  directions  to  pro- 
ceed agreeably  thereto  and  to  the  laws  of  the  state. 

By  GouBT.    Judgment  to  be  reversed. 

To  CoNSTiTTTTB  MuRDER  IN  THE  FiBST  Dbobex,  the  killing  most  have 
iMen  done  with  intent  to  kill,  and  that  intent  must  have  been  f onned  prior  to 
the  oommisBion  of  the  deed:  Bower  v.  Stale^  32  Am.  Deo.  325.  Grievous  in- 
juries  inflicted  with  the  design  of  producing  bodily  snfTering  and  torture,  will, 
if  death  result,  be  sufficient  to  constitute  murder:  State  v.  Hoover^  ante,  383. 

Manslauohtsb  and  Murder,  Distinction:  State  v.  Ferguaon,  27  Am. 
Dec  412;  Orainger  y.  State,  26  Id.  278,  and  note  to  the  last  case,  in  which 
the  subject  of  homicide  in  self-defense  is  discussed. 

Cited  in  State  v.  Carter,  76  N.  C.  20,  to  show  that  words,  however  griev- 
<Nis,  are  not  sufficient  provocation  to  reduce  the  crime  of  murder  to  man* 
■slaughter;  also  in  State  v.  OerUry,  2  Jones'  L.  406,  to  the  point  that  a  killing 
in  a  quarrel  resulting  from  the  heat  of  passion  excited  by  a  violent  assault^ 
Is  nuuislaughter  and  not  murder. 
Am.  Dao.  Vol.  XXXIV-96 
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MUNNEHLIN  V.   BzHMmGHAM. 

[3  DBTXBBUX  AMD  BiTILB'S  Bquxtt,  868.] 

AoBXEMBNT  FOB  Rebale  OF  Pbopebtt  TO  VsNDOB  does  not  ooDstitate  m- 
mortgage,  in  the  abeeooe  of  any  evidence  to  that  e£foot. 

FaXLUBE  to  Ck>MPLY  WIT9  THE  CONlYlTIONS  OF  AK  AOBBEKENT  TO  R«g»T.f^ 

within  the  time  stipalated,  wiH  deprive  the  vendor  of  the  benefits  re- 
sulting from  the  agreement^  and  render  the  sale  absolute  and  inde^ 
feasible. 

Bill  in  eqtiiiy  filed  in  1885,  alleging  that  in  December,  1822,. 
plaintiff  borrowed  four  hundred  dollars  of  defendant,  and  to  se- 
cure  its  repayment,  executed  a  bill  of  sale  of  a  female  slave,  and 
at  the  same  time  took  from  the  defendant,  on  a  separate  paper,, 
the  following  instrument:  ''  On  condition,  at  January,  1823, 
that  Mr.  Joseph  Munnerlin  does  come  forward  and  tender  unto- 
me,  Charles  Birmingham,  fotir  hundred  dollars,  lawful  moneys 
of  the  state,  I  will  give  him  a  negro  girl  by  the  name  of  Tener, 
seyenteen  years  old.  If  failing  to  comply  on  that  day,  this* 
shall  no  longer  stand  good  against  me.  December  12, 1822. 
Charles  Birmingham."  Plaintiff  insisted  that  the  above  instru- 
ment constituted  a  mortgage,  and  prayed  to  be  i>ermitted  to  re» 
deem. 

Whiston,  for  the  plaintiff. 

MendenhdU,  for  the  defendant. 

Daioel,  J.  (after  stating  the  case).  The  proof  is  satisfao- 
toiy  to  us,  that  the  defendant  did  execute  the  instrument  of 
writing  mentioned  in  the  bill.  But  taking  the  bill  of  sale  and 
the  said  instrument  together,  and  all  the  circumstances  which 
surround  the  case,  and  we  are  of  the  opinion  that  they  do  noi 
constitute  a  mortgage.  It  seems  to  us,  that  the  instrument  exe- 
cuted by  the  defendant  is  but  an  agreement  for  a  resale  of  th& 
slave  Tener  for  the  sum  of  four  hundred  dollars,  if  the  plaintiff 
tendered  that  sum  by  the  month  of  January,  1823.  There  ia 
nothing  mentioned  of  a  mortgage  or  money  borrowed,  in  either 
the  bill  of  sale  or  the  paper  writing.  There  is  no  proof  that  th& 
girl  was  worth  more  than  the  money  advanced  by  the  defendant. 
There  is  no  covenant  in  the  instruments,  or  out  of  them,  for  th& 
repayment  of  the  money  to  the  defendant,  in  case  of  the  death 
of  the  slave,  or  any  repayment;  and  there  is  no  evidence  that  a 
loan  was  ever  talked  of  or  contemplated  between  the  parties. 
The  slave  was  immediately  delivered  to  the  defendant  on  the 
advancement  of  the  money.  And  it  was  a  long  time  (upwards 
of  twelve  years)  which  had  elapsed  without  any  mention  by  Uie 
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plaintiff,  mitil  about  two  years  before  he  filed  his  bill,  that  he- 
had  azijolaim  to  the  slave,  as  mortgagor,  or  in  any  other  way.  We- 
are  induced  to  think,  from  the  whole  case,  that  the  plaintiff  never 
<x>nsidered  the  transaction  a  mortgage,  but  only  as  an  agreement 
for  a  resale,  which  he  had  lost  the  benefit  of  by  not  complying- 
with  the  terms  of  it  in  time:  Vide  Poindexter  y.  McCanrum  and' 
Hauser,  1  Dev.  Eq.  878  [18  Am.  Dec.  591].  We  are  of  the  opin- 
ion that  the  bill  must  be  dismissed. 

By  GouBT. '  Bill  dismissed. 

Whbxhxb  ah  Instritmbkt  is  a  Mobtoaox  ob  a  CovDmovAL  Sals  dv^ 
pends  upon  the  intention  of  the  parties:  Hickman  ▼.  CamJbrtU,  SO  Am.  I>ee» 
808,  and  note;  Stratum  v.  Sabhiy  potL  The  principal  case  is  mentioned  witb 
approval  in  McLaurin  v.  Wright,  2  Ired.  Eq.  04,  for  the  purpose  of  sustaining 
the  general  principle  decided  in  the  latter  case,  as  follows:  Notwithstanding 
an  instrument  is  absolute  in  form,  ^acts  and  circumstances  dehors  may  b» 
reoeiyed  to  establish  its  character  as  a  security  merely.  Among  these  circum- 
stances, inadequacy  of  price  is  an  important  one.  Gross  inadequacy  of 
price  is  a  strong  indication  that  a  security  only  was  intended.  On  the  con- 
traiy,  a  fair  price,  and  possession  simultaneously  taken  and  kept,  and  no 
covenant  to  repay  the  money  advanced,  will  not  authorize  a  court  of  equity 
to  declare  a  deed  abs(dute  on  its  face  to  be  only  a  mortgage,  in  the  absence  oft 
other  sufficient  evidence. 


John  Hough  v.  Charlotte  D,  Mabtin. 

[3  Dbtsbbux  axd  BattIiX's  Bquitt,  879.] 

Eqvitt  JuBiSDionoK  DOBS  MOT  EMBRACE  the  construction  of  devises  of 
legal  interests  in  land. 

Vaouenxss  and  Obsguritt  of  a  Will  furnish  no  ground  for  an  application 
to  equity:  for  if  not  absolutely  unintelligible,  it  will  be  valid  at  law  aa 
far  as  understood;  and  if  it  is  so  far  devoid  of  meaning  as  not  to  amount 
to  a  designation  of  any  corpus,  it  follows  that  there  is  no  need  of  relief,^ 
for  the  devise  is  ineffectual 

Bill  vob  Ascxbtainino  Cokfusbd  Boukdaiubs  will  be  entertained  onlj 
when  the  boundaries,  being  at  one  time  certain,  were  rendered  otherwise 
by  the  default  of  the  defendant,  or  those  under  whom  he  claims. 

Equttt  JuBiSDicrnoN  vob  Asoertainmbmt  07  Confused  Boundabies  i* 
exercised  only  where  there  has  been  some  agreement  that  the  land  of  the 
several  parties  ahonld  be  distinguished,  or  where,  on  account  of  a  particu- 
lar relation,  a  duty  to  preserve  the  landmarks  is  imposed  upon  one  of 
them,  by  the  fraud  or  neglect  of  whom  the  boundaries  have  become  eoui^ 
fused. 

Between  Independent  Pbofbietobs  Equity  will  not  Interpose  to  de- 
cree a  settlement  of  their  boundaries,  in  the  absence  of  fraud  or  neglect^ 
or  of  express  agreement 

Bill  fob  an  Injunction  to  Stat  Waste,  which  falls  to  show  the  com* 
plainant  to  have  a  good  and  sufficient  title  to  the  particular  land  in  whiek 
the  waste  is  apprehended,  is  radically  defective. 
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Bill  fob  Discovert  of  Deeds,  which  does  not  allege,  that  the  particular 
deeds  claimed  by  complamant,  and  which  are  material  to  him  in  a  pend- 
ing action,  are  in  the  cnstody  or  ujider  the  control  of  defendants,  is 
defective,  and  can  not  be  maintained. 

Bill  in  equity,  alleging  that  plauitifTs  brother  died  in  1821, 
leaving  a  will,  by  which,  after  sundry  bequests  to  one  James 
Martin  and  others,  testator  directed  that  aU  the  remaining  part 
of  his  land  not  *  given  away,  should  become  the  property  of 
plaintiff;  that  the  description  of  the  lands  devised  to  Martin 
and  the  others  was  so  obscure,  that  plaintiff  was  unable  to  fix 
upon  the  residue,  which,  under  said  will,  belonged  to  him; 
that  Martin,  taking  advantage  of  this  difficulty,  had  taken  pod- 
session  of  a  portion  of  the  land,  which  plaintiff  believed  was  not 
devised  to  him,  nor  otherwise  disposed  of  by  the  vTill,  and  there- 
fore belonged  to  plaintiff  under  the  residuary  clause;  that 
plaintiff  had  previously  brought  an  action  of  ejectment  against 
said  Martin,  but  had  failed,  by  reason  of  his  inability  to  locate 
his  claim  under  the  will;  that  Martin  had  since  died,  leaving  a 
will,  wherein  he  devised  to  Charlotte  D.  Martin,  his  wife,  and 
their  children,  all  of  his  interest  in  said  lands,  and  appointing 
fiaid  Charlotte  his  executrix;  that  said  devisees  of  Martin  had 
possession  of  the  lands,  and  unless  restrained  would  diminish, 
waste,  and  reduce  the  same  so  as  to  destroy  their  value.  The 
bill  then  prayed  that  the  defendants  might  be  required  to  show 
the  particular  land  claimed  by  them  under  the  will;  that  they 
might  be  restrained  from  committing  waste  thereon;  that  the 
land  to  which  plaintiff  should  be  declared  entitled  under  said 
vnll  be  admeasured  and  laid  off  to  him  by  metes  and  bounds; 
that  the  title  deeds  to  all  of  testator's  land  be  produced,  and  such 
as  belonged  to  plaintiff  delivered  to  him.  Defendants  demurred. 
Demurrer  sustained.     Plaintiff  appealed. 

No  counsel  appeared  for  the  plaintiff. 

WxruUon,  for  the  defendants. 

BuFFm,  C.  J.  No  counsel  has  appeared  before  us  for  the 
plaintiff;  and  we  can  not,  therefore,  be  sure  that  we  correctly 
Apprehend  the  ground  or  grounds  on  which  relief  was  intended 
to  be  claimed  in  the  bill.  As  far,  however,  as  we  have,  unaided, 
been  able  to  collect  the  grounds  brought  forward  in  the  bill  and 
^exhibits,  we  are  of  opinion  that  the  bill  can  not  be  supported, 
but  vTas  properly  dismissed.  From  the  general  scope  of  the  bill, 
the  principal  object,  as  stated  particularly  in  the  prayer,  seems 
to  be,  to  have  the  land  devised  to  the  plaintiff  admeasured  and 
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laid  ofif  to  him  by  metes  and  bounds;  and  as  subsidiary  to  thai 
relief,  that  the  land  devised  to  the  other  devisees  respectively  be 
laid  off  and  ascertained,  and  to  those  ends,  that  the  defendants 
may  produce  the  title  deeds  of  the  testator's  lands;  and  in  the^ 
mean  while,  that  the  several  defendants  may  be  enjoined  from 
cutting  timber,  or  committing  any  other  waste  upon  any  of  th& 
lands  devised  in  the  will. 

It  is  to  be  remarked,  in  the  first  place,  that  the  court  is  not 
called  to  act  between  these  parties  on  the  idea  of  decreeing  a 
partition  of  lands  given  or  held  jointly  or  in  common.  There 
is  nothing  of  that  kind  in  the  will  or  bill.  The  devises  are  dis- 
tinct to  each  devisee,  and  of  distinct  parcels;  and  therefore, 
there  is  no  partition  to  be  made.  But  although  the  bill  admits 
that  the  devises  are  not  of  shares  in  a  known  subject,  but  are 
devises  of  different  tracts  of  land  to  sundry  persons  in  sever- 
alty, yet  it  states,  as  the  grievance  to  the  plaintiff,  that  the  de- 
scriptions in  the  will  of  the  several  tracts  given  to  Martin  and 
the  others  are  so  obscure,  that  he  can  not  identify  those  tracts; 
and,  therefore,  can  not  know  what  land  is  given  to  himself,  the 
plaintiff.  The  object,  then,  is  to  obtain  that  knowledge  by  the 
aid  of  this  court,  as  the  plaintiff  says  he  has  failed  in  an  attempt 
to  identify  his  land  upon  the  trial  of  an  ejectment. 

We  are  at  a  loss  to  conjecture  what  means  a  court  of  equity 
has  of  elucidating  the  point  which  creates  the  difficulty  to  th» 
plaintiff,  more  than  a  court  of  law  possesses,  or  of  obviating: 
the  consequences  of  that  difficulty  under  which  the  plaintiff  is^ 
suffering,  as  he  says.  The  construction  of  devises  of  legal  in- 
terests in  land  is  a  legal  question,  and  belongs  to  the  tribunals  of 
the  law,  and  not  to  those  of  equify.  The  vagueness,  or  ob- 
scurity from  any  other  cause,  found  in  the  terms  in  which  the- 
gift  is  expressed,  can  not  change  the  jurisdiction;  for  this  court 
has  no  peculiar  principle  of  construction  in  such  cases,  but  in- 
terprets the  will  as  a  court  of  law  would,  and  both  courts  use* 
the  same  means  of  identifying. the  thing  given,  namely:  by  re- 
sorting to  documents,  the  testimony  of  witnesses,  and  surveys. 
The  obscurity  of  the  will,  therefore,  furnishes  no  sufficient  rea- 
son for  applying  to  equity;  for  if  the  obscurity  be  not  so  great 
as  to  render  the  disposition  altogether  unintelligible,  it  will  be 
valid  at  law,  as  far  as  it  can  be  understood;  and  if  it  sound  to 
folly,  so  far  as  not  to  amount  to  a  designation  of  any  corpiLs,  it 
necessarily  follows  that  no  court  can  help  it,  but  that  it  must  be 
ineffectual.  For  this  reason,  the  bill  can  not  assxmie  the  aspect 
of  one  for  ascertaining  confused  boundaries;  for  although  the 
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omut  of  equiiy  has  exerciBed  thd  jnxisdiotion  of  settling  bound- 
ttries  of  l^gal  estates,  yet  it  has  been  cautiously  exercised,  and 
in  only  a  few  instances,  and  in  none  in  which  the  boundaries 
were  not  once  certain,  and  had  been  rendered  uncertain  by  the 
default  of  the  defendant,  or  those  under  whom  he  claimed.  In 
tthe  •case  before  us,  the  gravamen  is  not  that  a  single  landmark 
liad  been  altered,  or  been  i>ermitted  to  perish  by  the  act  or  neg- 
lect of  the  other  parties;  but  that  the  testator  was  inexplicit  and 
obscure  in  the  language  of  his  will. 

If,  however,  that  objection  did  not  exist,  the  present  case  is 
not  within  the  principles  upon  which  the  jurisdiction  of  ascer- 
taining boundaries  has  hitherto  proceeded.  In  all  the  cases 
there  was  either  an  agreement  that  the  land  of  the  several  par- 
ties should  be  distinguished,  as  in  Norria  v.  Le  Neve,  8  Atk.  81; 
or  some  relation  between  the  parties,  which  made  it  the  duty  of 
one  of  them  to  preserve  the  landmarks,  and  therefore  the  boun- 
daries became  confused  by  the  neglect  or  fraud  of  the  party 
charged  with  that  duty — as  a  tenant:  The  DvJce  of  Leeds  v.  llie 
Ikirl  of  Strafford,  4  Ves.  180;  Attomey-generdl  v.  FuMerton,  2 
Tes.  &  Bea.  264;  WUlia  v.  Parkinson,  1  Swanst.  9.  It  is  not 
enough  that  the  boundary  is  controverted,  or  that  it  has  become 
oonfused,  although  it  was  once  plain;  but  the  confusion  must 
jhave  arisen  from  the  misconduct  of  the  defendant,  who  is  there- 
fore equitably  obliged  to  aid  in  its  re-establishment:  IfUler  v. 
Warmington,  1  Jac.  &  W.  492.  Between  independent  pro- 
prietors^  equity  does  not  interpose,  where  there  is  no  agreement, 
fraud,  or  neglect,  and  require  either  of  them,  against  his  will, 
to  have  lus  legal  rights  determined  in  any  but  the  established 
legal  method:  Atbim  v.  HaUon,  2  Anst.  886;  Speer  v.  Grawter, 
2  Meriv.  417.  Nor  is  it  possible  to  uphold  the  bill  as  one  for 
jan  injunction  to  stay  waste,  or  for  a  discovery.  As  a  bill  of  the 
former  kind,  it  is  radically  defective,  in  not  showing  a  title  to 
the  place  wasted,  or  in  which  waste  is  apprehended.  The  court 
<caald  not,  therefore,  act  at  all,  without  making  the  injunction 
;as  broad  as  the  prayer  of  the  bill  on  this  head,  and  restraining 
the  defendants  from  the  ordinary  acts  of  ownership  in  any  of 
the  devised  lands,  as  well  those  given  to  the  defendants  as  those 
claimed  by  the  plaintiff,  under  the  residuary  disposition  to  him. 
The  court  must  not  deprive  the  defendants  of  the  use  of  theiz 
own  property,  because,  by  possibility,  the  plaintiff's  claim,  now 
confessedly  uncertain,  may  turn  out,  upon  evidence  hereafter  to 
be  discovered,  to  cover  a  part  of  the  land  in  which  it  is  said  the 
^raste  is  contemplated.    That  would  render  the  preventive  jus* 
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iioe  of  the  oourt,  the  instmment  of  positive  oppression  on  the 
owner  of  probably  the  whole,  and  certainly  a  part,  of  the  estate 
in  his  possession:  Davis  v.  Leo,  6  Ves.  787.  The  bill  ought  to 
«tate  a  good  title  in  the  plaintiff  to  the  specific  land,  else  he 
•can  not  have  an  injunction.  A  doubtful  title  will  not  be  suffi- 
^ent:  Jones  v  cTbnes,  3  Meriv.  173;  Storm  v.  Mann,  4  Johns.  Ch. 
€as.  21. 

As  to  the  discovery  of  the  deeds  and  their  production,  it  is 
sufficient,  without  noticing  other  things,  to  say,  that  the  bill 
does  not  charge  any  deeds  to  have  come  to  the  hands  of  these 
•defendants.  It  only  alleges  that  James  Martin,  the  executor  of 
ithe  testator  Hough,  had  some  deeds  in  his  possession,  though 
no  description  of  them  is  given,  and  then  that  Martin  died  and 
made  some  of  the  defendants  his  executors,  and  devised  to  other 
of  the  defendants  the  lands  given  to  him  by  the  first  testator. 
But,  there  is  no  allegation  that  any  deeds  for  the  land  claimed  by 
the  plaintiff,  or  material  to  him  in  this  controversy,  have  come 
into  the  custody  or  under  the  control  of  the  defendants. 

By  CouBT.    Decree  affirmed. 


Tally  v.  Tally, 

[3  DsTBBxux  ASD  Battlb's  Bqqitt,  889.] 
OUABDIAN  OF  A  LiTNATIO  CAN  NOT  BrINO  A  BiLL  IN  EqITTTT  AGAINST  HeB 

for  a  settlement  of  his  aooonnts,  and  to  obtain  payment  of  the  sum  found 
due  him;  nor  can  he  maintain  an  action  in  equity  for  the  value  of  neoea- 
sariee  famished  the  lunatic  during  the  period  of  his  guardianship,  nor 
previously  thereto,  while  she  resided  with  him  as  a  member  of  his  family. 

Bill.  Defendant,  an  idiot,  was  a  sister  of  plaintiff.  In 
1818,  upon  the  death  of  their  father,  defendant  became  entitled 
to  a  share  of  his  personal  property.  Li  1836,  plaintiff  was  ap- 
pointed guardian  of  his  sister's  person  and  estate,  and  upon 
application  for  a  settlement  of  his  accounts,  the  county  court 
appointed  auditors,  who  made  report  that  a  balance  amounting 
to  over  two  thousand  dollars  was  found  to  be  due  plaintiff.  The 
bill  prayed  a  settlement  and  decree  of  sale  of  sufficient  of  de- 
fendant's property  to  satisfy  the  balance  found  to  be  due.  De- 
fendant lived  with  plaintiff,  and  had  been  supported  by  him 
since  1818.  Demurrer  for  want  of  equify.  Demurrer  oyerruled. 
Defendant  appealed. 

No  appearance  for  the  defendant. 
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Badger,  W,  H,  Hayvoood,  and  Daniel,  aUomey^enefxtl,  for  the 
plaintiff. 

BuFFm,  C.  J.  (after  stating  the  case).  Upon  the  reading  of 
the  bill,  it  struck  us  as  being  liable  to  the  objection  of  novelty; 
which  is  an  objection  in  itself  of  no  inconsiderable  force.  Our 
attention  was  not  called  to  any  precedent  for  it,  and  none  such 
is  within  our  own  remembrance.  In  further  considering  the 
case,  the  court  has  come  to  the  conclusion  that  the  bill  can  de- 
rive as  little  support  from  principle  as  from  the  practice  of  th& 
court.  How  far  a  court  coxQd  allow  one  notoriously  of  non-san& 
mind,  like  this  party,  to  be  charged  even  for  proper  mainte- 
nance, by  even  a  brother,  for  so  long  a  course  of  years,  without 
applying  for  a  commission  and  getting  an  order  of  the  court  con- 
firming the  custody  of  the  person,  and  fixing  a  proper  allowance, 
would  at  least  be  the  subject  of  much  consideration,  if  it  were^ 
now  to  be  determined.  But  we  do  not  found  our  judgment  on 
that  point;  and,  therefore,  it  may  be  assumed  that,  like  that  of 
an  infant,  the  contract  of  one  non  compos  meniis  is  not  void, 
when  for  necessaries  or  things  suitable  to  the  x>erson's  fortune 
and  habits  of  life.  Indeed,  such  appears  now  to  be  the  doctrine 
of  the  courts  of  common  law,  where  there  is  no  fraud  or  undue 
advantage:  Baxter  v.  Earl  of  FortsmoiUh,  5  Bam.  &  Cress.  170; 
Brown  v.  JodreU,  3  Car.  &  P.  30.  Now,  if  it  be  admitted  that  the 
plaintiff's  knowledge  of  his  sister's  condition  makes  no  difference, 
and  that  he  is  entitled  to  a  part,  at  least,  or  to  the  whole  of  his 
demand,  as  a  debt  for  proper  maintenance,  yet  that  is  a  legal 
demand,  for  the  recovery  of  which  he  has  no  right  to  come  into 
this  court.  It  is  simply  a  case  for  an  action  of  assumpsit,  if  the 
idiot  be  liable  at  all;  and  there  is  nothing  to  change  the  juris- 
diction from  law  to  equity,  whereby  this  proceeding,  as  an  ad- 
versary one  inter  partes,  can  be  sustained. 

If  tiie  plaintiff  were  merely  the  creditor  of  his  sister,  sucb 
would  be  the  law.  The  relation  between  the  x>arties  does  not 
affect  this  question.  That  the  plaintiff  is  the  committee  of  the 
other  party,  rather  increases  the  objection  to  this  mode  of  pro- 
ceeding, as  it  seems  to  us.  The  court  of  equity  may  order  a 
proper  allowance  to  be  paid  out  of  the  lunatic's  estate  for  future 
maintenance;  and  it  is  not  questioned  that  an  order  may  also, 
in  a  proper  case,  be  made  for  the  satisfaction  of  past  main- 
tenance; and,  indeed,  for  the  payment  of  any  debt  of  the  luna- 
tic. But  that  is  a  jurisdiction  arising  out  of  the  custody,  hj 
necessity,  of  the  governing  of  the  person  and  estate  of  the  luna- 
tic; and  the  corresponding  obligation  to  maintain  the  lunatic,. 
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and  to  pay  his  debts  as  far  as  the  estate  may  be  available.  If ^ 
indeed,  a  creditor  can  get  a  judgment  at  law,  there  will  seldom 
be  a  ground  on  which  the  chancellor  can  restrain  him  from  pro^ 
ceeding  against  the  person  or  tangible  property  of  the  lunatic. 
But,  if  the  creditor  find  it  necessary  to  apply  to  the  chancellor 
for  payment,  he  owes  his  satisfaction  partly  to  the  grace  of  the 
sovereign,  and  partly  to  the  duty  of  the  chancellor  to  look  ta 
the  ultimate  benefit  of  the  non  compos  and  his  estate.  This  last 
is  so  much  the  object,  that  Lord  Eldon  said  he  could  not  pay  a 
lunatic's  debts  and  leave  him  destitute,  but  must  reserve  a  suffi- 
cient maintenance  for  him,  although,  in  consequence,  the  credit- 
ors might  put  him  in  jail,  and  the  court  would  have  to  support 
him  there:  Ex  parte  Hastings,  14  Ves.  182.  But  all  these  appli- 
cations to  the  chancellor  are  made  by  petition,  and  the  case  doeb 
not  assume  the  form  of  a  controversy  inter  partes.  Upon  the 
petition,  all  necessary  and  proper  inquiries  are  ordered;  and  in 
making  them,  the  master  is  usually  directed  to  procure  the 
aid  of  the  presumptive  heir,  or  next  of  kin,  by  giving  them  no- 
tice to  attend  his  proceedings;  and,  upon  the  report,  the  order 
is  for  the  payment  of  such  sum  as  may  appear  fair  and  right 
upon  the  whole,  and  considering  the  value  of  the  property.  So 
likewise  is  it  in  settling,  or,  as  it  is  technically  called,  passing, 
the  accounts  of  the  committee,  which  is  done  upon  petition. 

That  being  the  tried  and  settled  method,  the  court  would  not 
like  to  allow  it  to  be  needlessly  changed,  although  we  are  not 
very  tenacious  in  matters  of  form  merely,  when  the  result  is 
essentially  the  same.  But  there  are  substantial  differences  be- 
tween applying  by  petition  in  the  matter  of  a  lunatic,  and  pro- 
ceeding by  bill  praying  a  decree.  In  the  first  place,  it  is  the 
duty  of  the  court  to  have  regard  to  the  difference  in  expense. 
Then,  in  an  adversary  suit,  tixe  court  is  not  left  at  large  in  its 
inquiries  to  ascertain  the  real  justice  of  the  case,  but  is  tram- 
meled by  the  pleadings,  and  confined  to  the  matters  therein  put 
in  issue,  and  to  the  pEurties  on  record.  In  the  present  case,  for 
example,  the  statute  of  limitations,  if  duly  insisted  on,  might 
probably  bar  much  of  the  plaintiff's  demand,  which  is  of  twenty 
years'  standing;  yet,  in  the  answer,  put  in  upon  the  overruling 
of  the  demurrer,  no  notice  is  taken  of  it.  So  that,  however 
averse  the  court  might  be  to  countenance  such  laches,  and  al- 
though upon  a  petition  an  order  might  be  refused  for  the  pay- 
ment of  the  stale  parts  of  the  claim,  the  point  wotdd  yet  be 
concluded  in  this  suit  by  the  frame  of  the  pleadings.  Besides, 
a  decree  goes  much  farther  than  an  order.    If  the  plaintiff  were 
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to  get  a  decree  at  all  in  a  suit,  it  would  bind  the  x>er8on  of  the 
lunatio;  and  upon  it,  execution  might  be  sued  out  against  her 
property  generally,  instead  of  the  parfy  being  confined  to  a  par- 
ticular and  appropriate  fund,  applied  thereto  by  the  court  in  the 
order  upon  petition.  Whatever  may  be  the  unavoidable  opera- 
tion of  the  judgment  of  a  court  of  law,  certainly  a  court  of 
•equity  ought  not  so  to  act  that  a  person  peculiarly  under  the 
protection  of  that  court,  as  a  lunatic  is,  may  be  imprisoned  for 
ids  maintenance  as  fixed  by  the  court. 

It  is  observable,  also,  that  the  legislature  takes  the  same  view, 
in  the  acts  on  this  subject.  It  is  contemplated  in  the  acts  of 
1801  and  1817, 1  B.  S.,  c.  67,  that  the  matters  and  things  therein 
authorized  are  to  be  done  by  force,  simply,  of  the  order  of  the 
•court  acting  in  the  matter  of  the  lunatic,  upon  the  petition  of 
the  committee  or  other  person  interested. 

It  must,  therefore,  be  certified  to  the  court  of  equiiy  of  War- 
ren, that,  in  the  opinion  of  this  court,  the  decree  is  erroneous, 
and  that  the  same  shotdd  be  reversed,  and  the  demurrer  sus- 
tained, and  the  bill  dismissed  at  the  costs  of  the  plaintiff. 

By  GouBT.    Bill  dismissed. 

EgxTmr  wiix  Set  apabt  a  Fund  Suvhcibnt  fob  thb  Maintbitancb  of 
A  Lunatic  and  his  wife  and  infant  children,  if  he  has  any,  before  directing 
that  any  portion  of  his  property  shall  be  applied  to  the  payment  of  his  debts, 
nor  are  advancements  made  for  the  prior  maintenance  of  the  lunatio  charge- 
Able  upon  this  fond:  IntJieMaUer  qf  LcUhant,  4  Ired.  Eq.  231,  citing  the 
{principal  case;  cited  also  in  Bichardson  v.  Strohg,  13  Ired.  106,  declaring  that 
contracts  with  lunatics  are  not  absolutely  void,  but  that  such  as  are  made 
with  them  for  necessaries  suitable  to  their  habits  and  conditicm  in  life,  wiU 
be  sustained;  the  principal  case  is  also  quoted  with  approbation  in  PatUm  ▼• 
Thomp$on,  2  Jcmes'  Eq.  411,  as  showing  that  the  guardian  of  a  lunatic  can 
not,  without  permissicm  of  the  court,  exceed  the  annual  income  of  the  estate 
in  expenditures  for  an  account  of  his  ward;  and  in  DowtU  v.  Jacks,  6  Id.  417, 
as  authority  for  the  rule  that  a  court  of  equity  has  no  jurisdiction  to  make  an 
order  for  an  inquisition  by  jury,  to  determine  the  lunacy  or  idiocy  of  a  party. 


Polk  v.  Gallant- 

[2  Dbykrbux  axd  Battlx's  Equitt,  806.] 
PUBOHASEB  IS    SUBJECT  TO    EQUITIES    AGAINST   HIS  VeIOMB  in  tWO 

1.  When  the  purchase  is  of  a  legal  title,  but  with  notice  of  an  equity  in 

another.    2.  When  the  purchase  is  of  a  mere  equity  only,  whether  with 

or  without  notice  of  a  prior  equity. 
Between  Mebe  Equities  the  elder  is  the  better. 
Surety  of  a  Pubciiaseb  of  Land  at  a  Sale  on  a  specified  credit  under 

a  decree  in  chancery,  the  title  being  retained  until  the  purchase  money 
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■iMmld  be  paid,  may  charge  the  land  for  the  payment  of  the  anm  for 
which  he  Is  liaUe,  in  the  bands  of  an  assignee  of  the  pnrchaser  who  took 
it  in  good  faith,  without  notice;  nor  is  the  title  of  the  assignee  benefited 
by  the  fact  that  he  had  afterwards  bought  in  the  same  land  at  a  sale  un- 
der exeootion  against  his  assignor,  paying  a  ralnable  consideratioQ 
therefor* 

PvBGHASiR  AT  ExsoDTioN  Sali  Suooxkds  TO  THB  TiTLB  of  the  defend- 
ant and  is  affected  by  existing  equities  against  him. 

AmoNOB  OF  Laitd  Affbotid  by  a  Trust  is  not  a  Nbcbssart  Pa&tt  to 
A  bill  against  his  assignee  in  an  action  by  a  surety  of  the  former  to 
charge  lands  in  the  hands  of  the  latter  for  the  payment  of  the  purchase 
price  for  which  the  surety  was  bound,  when  the  bill  sets  out  that  the 
defendant  is  the  assignee  of  the  entire  interest  in  the  land. 

AoTUAL  Patmxnt  Nxxd  not  bb  Madb  by  a  surety  to  enable  him  to  sos- 
tain  an  action. 

Box  in  eqtiiiy.  Daniel  Gallant  died  intestate,  and  a  sale  of 
liis  lifcnds  for  the  puipose  of  partition  was  decreed,  the  sale  to 
'be  made  on  a  specified  credit.  John  Gallant  became  the  pur- 
chaser, with  plaintiff  as  his  surety  for  the  payment  of  the  pur- 
chase money,  the  title  being  retained  until  the  money  should  be 
paid.  John  Gallant  after^^Eurds  assigned  his  interest  in  the  land 
to  the  defendant,  Stephen  Gkdlant,  the  former  being  then  in- 
-soWent,  and  the  purchase  money  still  remaining  unpaid.  The 
answer  averred  that  the  defendant  had  no  notice  that  the  pur- 
chase money  was  unpaid;  that  he  had  agreed  to  give  for  the 
land  the  sum  of  four  hundred  and  tweniy  dollars,  its  full  value, 
and  that  at  the  time  of  his  purchase  there  was  a  judgment  and 
execution  against  John  Gkdlant,  to  satisfy  which  the  land  was 
sold;  and  the  defendant  again  became  the  purchaser  at  the  price 
of  one  hundred  and  sizfy  dollars,  which  had  been  a  clear  loss 
to  him.  Beplication.  After  the  commencement  of  the  action 
John  Gallant  died. 

D.  F.  Caldwell,  lor  the  plaintiff. 

Alexander  and  Hoke,  for  the  defendant. 

BnFFiN,O.J.  The  cause  is  brought  to  hearing  without  eyidence» 
upon  the  bill,  answer,  and  replication;  and,  from  the  pleadings, 
the  case,  is  as  follows  (his  honor  here  stated  the  case,  and  then 
proceeded).  Upon  the  argument,  the  counsel  for  the  defendants 
placed  not  much  stress  on  the  defenses  brought  forward  in  the 
answer;  and  we  think  very  properly,  as  they  are  clearly  insuffi- 
cient. In  the  first  place,  the  sheriff's  sale  is  no  bar,  even  if  a 
legal  title  had  been  the  subject  of  it,  as  the  purchaser  only  suc- 
ceeds to  the  defendant  in  tiie  execution,  and  is  affected  by  all 
the  equities  against  him:  Freeman  y.  BtU,  1  Dev.  Sc  Bat.  Eq. 
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869.  Much  more  must  this  be  so,  when  the  defendant  in  the- 
execution  has  himself  but  an  equity.  If  it  be  of  that  kind  which 
is  liable  to  be  sold,  the  purchaser  can  only  claim  to  stand  in  the- 
shoes  of  the  debtor,  and  get  a  title  only  by  doing  those  acts,  on 
the  performance  of  which  the  debtor  himself  would  have  been 
authorized  to  ask  for  a  conveyance.  Precisely  on  the  same  foot- 
ing stands  the  purchase  of  the  son  from  the  father  himself;, 
which  was  of  an  equity  only.  It  is  only  the  honest  purchaser 
of  a  legal  title,  whom  equity  will  not  disturb.  If  the  purchase 
be  of  the  legal  title,  but  with  notice  of  an  equity  in  another;  or 
if  it  be  only  an  assignment  of  an  equity,  with  or  without  notice 
of  a  prior  equity  in  another  person:  in  either  case,  the  estate^ 
must,  in  the  hands  of  the  purchaser,  answer  all  the  claims  to- 
which  it  would  have  been  subject  in  the  hands  of  the  vendor. 
Between  mere  equities,  the  elder  is  the  better. 

Against  the  present  defendant,  then,  the  plaintiff  is  entitled  to- 
all  the  relief  which  this  court  would  have  given  him  against  the 
original  purchaser,  for  whom  he  was  surety.  We  hiftve,  during 
the  present  term,  in  the  case  of  Chreen  v.  Grockeit,  2  Dev.  &  Bat. 
Eq.  390,  applied  the  equiiy  between  principal  and  sureiy  to  a  state 
of  facts  substantially  the  same  with  the  present,  and  decreed  for 
the  sureties;  and  in  so  doing,  we  have  laid  down  no  new  prin- 
ciple, nor  made  a  novel  application  of  an  old  one.  Neither 
the  purchaser  nor  his  assignee  could  get  the  title,  without  pay- 
ing the  purchase  money;  and  if  the  surety  paid  it,  the  vendor 
ought  not  then  to  convey,  but  hold  the  title  for  the  indemnity 
of  the  surety,  who  has  a  right  to  it  by  substitution.  But  when 
the  principal  is  insolvent,  the  surety,  although  he  may  not  have 
paid  the  money,  has  an  immediate  equity  to  subject  the  land, 
because  that  has  then  become,  in  fact,  the  only  fund  to  which 
he  can  have  access,  and  as  between  it  and  the  surety,  is,  as  it 
were,  the  principal  debtor,  and  not  simply  a  collateral  security. 
We  are  not  speaking  of  the  rights  and  duties  of  the  creditor  and 
surety,  as  between  themselves,  but  those  which  arise  between 
the  surety  and  his  principal,  or  the  principal's  assignee.  As  to 
these  last,  there  is  a  plain  and  strong  equity,  when  it  is  admitted 
or  ascertained  that  the  original  debtor  is  personally  disabled 
from  furnishing  any  means  for  the  exoneration  of  the  thing 
pledged,  that  such  pledge  should  forthwith  be  applied  to  the 
purposes  for  which  it  was  created,  in  discharge  or  diminution  of 
the  surety's  responsibility. 

It  was,  however,  insisted  for  the  defendant,  that  his  father 
was  a  necessary  x>art7;  and  that  the  plaintiff  can  not  have  a  de- 
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<siee  without  leTiving  the  suit  against  his  heirs.  There  are  two 
4Uiswers  to  this  objection.  The  one,  that  the  defendant  is  stated 
by  both  the  bill  and  the  answer  to  be  the  assignee  of  all  the  in- 
terest his  father  had;  and,  therefore,  the  latter  is  not  a  neces- 
sary party,  as  there  could  be  no  relief  decreed  against  him;  and 
the  only  effect  of  having  him  before  the  court  would  be  to  con- 
clude him:  Thorpe  v.  Ricks,  1  Dev.  &  Bat.  Eq.  613.  The  sec- 
ond answer  is,  that  what  is  required  in  the  argument  exists  in 
fact;  for  the  present  defendant  is  admitted  in  the  answer  to  be 
the  son  of  John  Grallant;  and  the  latter  is  dead  without,  as  far 
as  appears,  leaving  any  other  child,  or  having  made  a  will;  and 
so  the  defendant  is  his  only  child  and  heir.  It  can  not  be 
requisite  to  bring  him  in  as  heir  by  bill  of  revivor,  because  the 
plaintiff  does  not  seek  to  charge  him  as  heir  to  any  purpose 
whatever. 

We  think,  therefore,  that  it  must  be  referred  to  the  master  to 
inquire  what  is  due  for  principal  and  interest  of  the  debt  for 
which  the  plaintiff  is  liable,  as  stated  in  the  pleadings;  and  that 
it  must  be  declared  that  the  land,  also  mentioned  in  the  plead- 
ings, is  liable  for  the  sum  that  may  thereupon  be  found  due, 
4Uid  for  the  costs  of  the  plaintiff  in  prosecuting  this  suit;  and 
if  the  defendant  shall  not  pay  such  principal,  interest,  and 
Miosis,  within  some  reasonable  time,  it  must  be  ordered  that  the 
^lerk  and  master  of  Mecklenburg  sell  the  land,  and  out  of  the 
proceeds  pay,  in  the  first  place,  the  principal  money  and  interest 
•due  on  said  debt;  and  in  the  next  place,  the  said  costs,  if  suffi- 
•cient  therefor. 

By  OouBT.    Decree  accordingly. 

PUBOHASKB  OF  TrUST  PsOPBRTT  AfFICTED  BT  NoTIOI,  WHSM:  ^ttlllifl^T. 

J?ic£»,  32  Am.  Deo.  699,  and  note,  referring  to  oases  on  this  sobjaet. 

The  Pubohassb  of  an  Equitt  Takes  rr  Subject  to  Pbiob  Equities.— It  is 
-only  the  pnrohaser  of  the  legal  title,  without  notice  of  a  prior  equity,  who  can 
hold  against  such  equity:  Winborn  v.  Torrell,  3  Ired.  Eq.  117;  Smiih  y.  Bank 
4^  IVculesborough,  4  Jones'  Eq.  303.  Purchaser  at  an  execution  sale,  when  suc- 
ceeds to  such  title  only  as  the  defendant  then  had,  and  subject  to  all  th* 
'equities  against  it:  Boss  v.  Henderson^  77  K.  C.  170;  Walke  v.  Moodif,  65  Id. 
^99;  Ceurr  v.  Fearitigton,  63  Id.  560;  Vannoy  v.  Martm,  6  Ired.  Eq.  169.  The 
fHrincipal  case  is  cited  in  each  of  the  above  to  the  points  decided. 

SuBBTT  OF  A  PuRCHASEB  HAS  A  RiOHT,  upon  the  insolvency  of  his  princi- 
pal, when  th«  title  is  retained  until  payment,  to  have  the  land  sold  for  his  re- 
imbursement if  be  has  paid  the  debt,  or  for  his  exoneration  if  he  has  not  paid 
ife^  as  against  a  purchaser  from  the  principal,  who  took  the  title  bona  fidt  and 
with  no  notice  of  the  non-payment  of  the  purchase  money.  The  rule  of  the 
fMrincipal  case  upon  this  subject  is  affirmed,  citing  it,  in  the  following  cases: 
&wg'<MT  V.  Fblgeman^  Winst.  L.  and  Eq.  12;  Freeman  v.  Mebane,  2  Jones'  Eq. 
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44;  JSgerim  v.  Allej/,  6  Ired.  Eq.  188;  SmUh  y.  8mUh,  5  I<L  34;  Barnes  v. 
Morri8t  4  Id.  22.  Distingoished  in  Miller  y.  iftOer,  Fh.  Eq.  85.  And  th» 
right  of  the  surety  to  pursue  the  land  to  indemnify  himself  npoa  his  obliga- 
tion for  the  payment  of  the  purchase  money,  is  said,  under  the  rule  of  the- 
prindpal  case,  and  of  later  authorities,  to  embrace  only  those  cases  where  the- 
title  is  retained.  Hence,  if  the  vendor  execute  a  full  title  to  the  land,  taking: 
from  the  vendee  a  bond  for  the  payment  of  the  purchase  money,  the  surety, 
after  the  insolvency  of  the  vendee  before  payment,  can  not  subject  the  land 
to  the  payment  of  his  claim,  in  the  hands  of  a  purchaser  who  took  it  from, 
the  devisee  of  the  vendee,  although  with  notice. 

AssiONOB  Nbed  not  bb  Made  a  Pabtt  to  an  action  against  the  assignee- 
when  the  bill  and  answer  show  the  latter  to  have  been  the  transferee  of  tho- 
entire  interest:  MuUins  v.  MeCandleaa,  4  Jones'  Eq.  425,  citing  the  prinoipaL 
case.  But  where  a  petition  was  filed  against  the  administrators  of  a  decedent 
praying  for  a  decree  to  compel  them  to  pay  over  to  the  petitioner  a  distribu- 
tive share  of  the  estate,  to  which  he  claimed  title  by  an  assignment  to  him  by^ 
one  of  the  heirs  and  distributees,  and  the  instrument  on  which  his  claim  !• 
based  does  not,  on  its  face,  purport  to  be  an  assignment,  it  was  held,  on  tha 
authority  of  the  principal  case,  that  the  intestate's  other  heirs  should  be 
made  parties:  Cflart  v.  Edney,  6  Lned.  L.  50. 
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St.  Glaib  v.  Morris. 

[9  Ohio,  16.] 
RuruiroiATiON  of  Rioht  of  Dower  in  a  mortgage  ezeontad  by  hoBband 
ftnd  wife,  diyeets  the  right,  so  as  to  give  the  purchaser  at  a  ude  of  th» 
premises  by  the  husband's  administrator  for  the  payment  of  the  debts  of 
the  estate,  a  complete  and  unincumbered  title. 

Bill  in  ohanoerj.  Claiming  dower  in  certain  lands  of  which 
plaintiff's  husband  was  seised  in  fee  during  coYertore.  The^ 
answer  alleged  that  plaintiff  had  joined  with  her  husband  in  & 
mortgage  of  the  lands  to  secure  a  debt  of  four  thousand  dollars. 
After  the  death  of  plaintiff's  husband,  his  administrator  peti- 
tioned for  leave  to  sell  his  intestate's  property  to  pay  the  debta 
of  his  estate.  Appraisement  and  assignment  of  dower  being  or- 
dered, dower  was  assigned  to  plaintiff  in  all  of  deceased's  real 
estate  except  the  land  in  dispute.  A  sale  was  ordered,  at  whick 
defendant  purchased  the  mortgaged  premises. 

J.  a.  Wright,  T.  Walker,  and  H.  HaU,  for  the  plaintiff. 
W,  E.  Morris,  in  propia  jyersona. 

By  Court,  Obimxe,  J.  The  -position  taken  by  the  counsel  for 
the  plaintiff  is,  that  when  the  mortgage  money  is  paid,  no  mat- 
ter how,  the  mortgage  is  extinguished,  for  the  debt  is  the  prin- 
cipal and  the  mortgage  only  the  incident;  that  the  effect  of  the- 
sale  by  the  administrator  was  to  extinguish  the  mortgage,  and 
by  so  doing  to  reyive  the  right  of  dower.  But  this  position  can 
hardly  be  true  to  the  extent  to  which  it  is  attempted  to  carry  it; 
for  if  a  bill  had  been  filed  to  foreclose  this  mortgage,  it  is  ybt} 
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certain  that  the  purchaser  under  the  decree  would  have  taken  a 
title  discharged  of  the  incumbrance  of  dower.  The  debt  would 
have  been  paid,  and  yet  the  right  of  dower  would  not  have 
been  revived,  but  would  have  been  extinguished  together  with 
the  debt.  The  language,  the  debt  is  the  principal  and  the  land 
only  the  incident,  which  was  first  attributed  to  Lord  Mans- 
field in  2  Burr.  978,^  is  calculated  to  mislead,  for  it  never  was 
true  in  the  universality  with  which  it  is  thus  stated.  A  mort- 
gage in  fee,  as  this  is,  is  in  reality  a  fee  simple  conditional, 
which  is  as  large  and  ample  an  estate  as  a  fee  simple  absolute, 
though  it  may  not  be  so  durable:  Co.  Lit.  18  a;  and  a  transfer 
of  such  an  estate  can  not  be  effected  by  the  mere  assignment  of 
the  debt.  All  the  cases,  when  strictly  examined,  are  reconcila- 
ble with  this  view.  If  the  mortgagee's  estate  in  the  land  is  the 
same  thing  as  the  money  due  upon  it,  then  the  money  due  upon 
the  land  is  the  mortgagee's  estate  in  it;  and  consequently  there 
would  be  no  difference  between  the  mortgage  of  land  for  a  term 
only,  and  a  mortgage  of  it  in  fee.  The  land  is  the  incident  in  one 
sense,  because  it  is  uncertain  whether  it  will  be  necessary  to  re- 
sort to  it  as  a  fund  for  the  discharge  of  the  debt.  If  it  is,  then 
it  ceases  any  longer  to  be  the  incident.  By  the  same  process  by 
which  the  debt  is  discharged,  the  right  to  the  land  is  aiso  trans- 
ferred. Mrs.  St.  Clair,  by  joining  with  her  husband  in  the  deed 
of  mortgage,  barred  herself  of  dower  in  express  terms,  so  far  as 
the  mortgagee  and  his  assigns,  and  all  persons  claiming  under 
them,  are  concerned.  The  only  difference  between  a  renuncia- 
tion of  dower  in  a  deed  in  fee  simple,  and  a  deed  of  mortgage 
is,  that  in  the  former  case  the  right  of  dower  is  ipso  facto  extin- 
^fuished,  and  in  the  latter  it  is  dependent  upon  some  future 
«vent  whether  it  shall  be  so  or  not.  But  that  it  may  be,  is  most 
certain;  otherwise  there  would  be  no  meaning  or  utility  in  a  re- 
linquishment of  dower.  He  who  takes  a  conveyance  in  fee,  in 
which  is  contained  a  relinquishment  of  dower,  is  a  purohasei  of 
the  right  of  dower:  and  he  who  takes  a  mortgage  to  secure  a 
debt,  is  also  a  purchaser  of  the  right  of  dower,  if  it  shall  be  neo- 
^essary  to  the  satisfaction  of  the  debt;  if  it  were  otherwise,  the 
mortgagee  and  the  purchaser,  under  a  judicial  sale,  would  be  in 
the  same  predicament  as  if  the  deed  had  been  executed  by  the 
husband  alone. 

The  act  under  which  this  sale  was  made,  2  Ch.  St.  929,  tike 
the  one  now  in  force,  authorizes  the  administrator,  where  the 
personal  property  is  insufficient  to  pay  the  debts,  to  sell  the 

1.  Martin  ▼.  Mowlin, 
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land  for  that  purpose.  But  even  admitting  that  the  sale  of  the 
entire  interest  in  the  land  was  irregular,  yet  I  do  not  see  how  it 
-can  be  now  cured.  The  proceedings  of  a  court  of  probate  are 
strictly  in  rem  and  not  in  personam.  If  it  has  jurisdiction,  its 
acts  are  binding  as  against  all  the  world.  But  there  was  no 
irregularity  in  this  case.  The  proceeding  was  justified  by  the 
law,  and  was  indispensable  to  cany  out  the  provision  regarding 
iihe  estate  of  intestates.  The  thirty-fifth  section  of  the  act  di- 
rects the  administrator  to  make  a  deed  for  the  land,  which  shall 
vest  in  the  purchaser  as  complete  a  title  as  if  the  deed  had  been 
made  by  the  intestate  in  his  life-time.  And  admitting  that  this 
will  have  reference  in  this  instance  to  some  period  in  the  life- 
time of  Arthur  St.  Clair,  after  he  had  executed  the  mortgage, 
then  the  deed  would,  at  any  rate,  transfer  the  whole  equity  of 
redemption,  freed  from  the  incumbrance  of  dower.  This  is  on 
the  supposition  that  the  administrator  had  no  right  to  sell  any- 
thing but  the  equity  of  redemption,  and  yet  in  that  case  the 
efiect  of  the  sale  would  be  to  extinguish  the  right  of  dower. 
But  the  power  of  the  administrator  was  broader  than  this.  A 
creditor,  other  than  the  mortgagee,  can  only  sell  the  equity  of 
redemption,  because,  as  to  him,  it  is  the  only  interest  in  the 
land  which  the  mortgagor  has.  But  the  mortgagee  may,  for 
the  satisfaction  of  the  mortgage  debt,  cause  the  entire  interest 
in  the  land  to  be  sold.  The  proceeding  by  foreclosure,  which 
now  exists,  and  that  by  scire  facias,  which  formerly  existed, 
^ows  this.  Now,  an  administrator,  acting  on  behalf  of  cred- 
itors by  mortgages,  may  do  the  same.  As  the  agent  of  the  in- 
testate's estate,  and  of  all  the  creditors  also,  his  power  neces- 
sarily reached  to  the  equity  of  redemption  which  belonged  te 
the  intestate,  and  to  the  mortgage  estate  which  belongs  to  the 
mortgage  creditor.  In  other  words,  the  power  of  the  probate 
-court  to  direct  a  sale  of  the  land  was  concurrent  with  the  power 
of  a  court  of  equity  to  decree  a  foreclosure  and  sale.  Very 
great  inconvenience  would  be  the  consequence  if  this  were  not 
the  case.  The  administrator  is  directed  to  settle  up  the  estate, 
the  personal  property  may  be  insufficient  to  pay  the  debts,  the 
only  real  property  which  an  intestate  may  have  left  may  have 
been  incumbered  *by  a  mortgage,  there  may  be  a  residuum  after 
the  payment  of  that  debt  which  may  be  wanting  to  pay  other 
<sreditors,  and  the  only  just  and  regular  mode  of  proceeding 
would  be  to  sell  the  land  and  to  distribute  the  proceeds  among 
the  creditors  according  to  the  prioriiy  of  their  claims.    In  the 
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present  instanoe,  the  proceeds  were  not  nearly  sufficient  to  dis- 
charge the  mortgage  debt. 

The  petitioner,  tiierefore,  has  no  equiiy,  and  the  bill  must  be 
dismissed. 

Dower  is  hot  Babbbd  ik  Equitt  by  a  levy  and  sale  by  a  creditor,  who 
conveyed  the  land  with  warranty,  and  paid  the  excess  of  money  received' 
over  tiie  sum  of  his  debt,  to  the  widow  and  children  of  the  debtor:  O'Brien  v. 
Elliot,  32  Am.  Dec.  137,  in  the  note  to  which  the  cases  in  this  series,  showing 
when  and  how  dower  may  be  barred,  are  cited. 

It  was  held  in  Tctyhr  v.  Fowler,  18  Ohio,  567,  citing  the  principal  case,  that 
a  mortgage  executed  by  husband  and  wife,  did  not  divest  the  wife  of  her 
dower,  as  against  a  purchaser  at  a  sale  .under  a  judgment  against  the  bus- 
band,  at  the  suit  of  a  stranger,  though  the  purchase  money  was  applied  iz» 
part  to  the  payment  of  the  mortgage  debt.  And  again,  in  Carter  v.  Ooodin^ 
3  Ohio  St.  75,  that  where  the  vendee  of  real  estate,  in  part  payment  of  the 
purchase  money,  caused  to  be  satisfied  and  discharged  a  mortgage  executed  by 
the  vendor  to  the  person  from  whom  he  derived  title,  and  in  which  the  wife 
of  the  former  joined,  no  interest  under  the  mortgage,  or  as  the  result  of  the 
transaction,  accrued  to  the  vendee  in  bar  of  the  contingent  dower  estate  of 
the  wife  of  the  vendor. 


Stratton  v.  Sabin. 

[9  Ohio,  28.) 
Aosebmsnt  fob  Rsconyetancb  of  Premises  to  Vendor,  if,  within  two 
years,  the  latter  should  have  a  favorable  opportunity  of  selling  the  same 
more  advantageously,  upon  payment  of  the  original  purchase  money  wiih 
interest,  does  not  amoant  to  a  mortgage. 

Bill  in  chancery.  Sabin,  in  1822,  conveyed  fifty  acres  of  land 
to  McMillan.  The  deed  contained  the  following  clause : ' '  And  it 
is  expressly  understood,  that  if  the  said  Sabin  can,  within  two  years 
from  the  date  hereof,  dispose  of  the  said  fifty  acres  hereby  granted, 
to  any  better  advantage  to  himself,  he  shall  have  the  privilege 
of  so  doing,  by  paying  the  said  McMillan  the  consideration 
money  herein  mentioned,  viz.,  three  hundred  dollars  and  inter- 
est." In  1834  the  above  land  was  levied  upon  and  sold  under 
execution,  against  Sabin,  plaintiff  being  the  purchaser  at  the 
execution  sale.  After  the  levy,  Sabin  sold  the  land  and  received 
a  deed  from  McMillan,  and  Sabin's  vendee,  on  payment  of  the 
purchase  money,  took  possession.  Stratton  claimed  that  the 
deed  was  in  reality  a  mortgage,  and  tiiat  Sabin  was  only  a  mort- 
gagor in  possession;  that  the  transfer  by  the  latter  was  fraudu- 
lenty  and  prayed  to  be  allowed  to  redeem. 

O.  Foo8  and  O,  J,  Smithy  for  the  plaintiff. 

B.  B.  Harlan^  for  the  defendant. 
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By  Court,  Lamb,  0.  J.  The  question  on  which  this  case  tum» 
b,  whether  the  deed  from  Sabin,  in  1822,  was  a  mortgage,  leav- 
ing in  him  the  right  of  redemption.  Because,  if  he  had  in  him 
the  interest  of  a  mortgagor  in  possession,  his  right  to  redeem 
the  mortgage  passed  to  the  purchaser  at  the  sheriff's  sale. 
Other  objections  to  the  sale  are  raised  by  the  parties,  but  it  is 
unnecessary  to  consider  any  other  than  this.  The  deed  itself  is 
ambiguous.  The  sale  is  not  absolute,  but  it  does  not  neces* 
sarily  imply  any  other  interest  in  Sabin,  than  a  right  to  repur- 
chase, or  an  authority  to  sell.  The  possession  continued  vacamt 
until  Hibben's  purchase,  except  some  slight  acts  of  ownership 
by  McMillan;  the  taxes  were  paid  by  him.  No  proof  is  made 
of  any  previous  dealings  between  the  parties;  no  note  or  cov- 
enant to  pay  money  is  shown.  The  answers  both  of  Sabin  and 
McMillan,  deny  in  the  most  positive  terms,  that  the  parties  in- 
tended it  as  a  mortgage,  or  that  any  debt  subsisted  between 
them;  or  that  they  designed  anything  else,  except  to  secure  to 
Sabin  the  privilege  of  repurchase.  It  is  admitted,  however^ 
that  in  1831  or  1832,  a  sale  of  this  land  was  made  by  McMillan 
to  Sabin;  but  the  answers  aver  it  was  not  imder  the  privilege 
retained  in  the  deed,  which  had  been  abandoned  long  before, 
but  under  an  entirely  new  agreement.  The  consideration  wa» 
five  hundred  dollars,  one  hundred  and  eighty  or  one  hundred 
and  eighty-five  of  which  was  paid  down,  and  the  remainder  in 
three  annual  payments,  secured  by  notes.  Hinkson  proves  that 
that  some  time  in  1883,  as  he  believes,  he  drafted  an  agreement 
between  Sabin  and  McMillan,  for  the  purchase  of  this  land,  the 
terms  of  which  he  can  not  recollect.  This  repurchase  is  calcu- 
lated to  raise  doubts;  but  the  proof  of  the  agreement  of  repur- 
chase before  the  judgment  in  favor  of  the  XTrbana  bank,  cor- 
roborated the  answer,  notwithstanding  the  disparity  in  datea 
between  the  answers  and  deposition.  There  is,  it  is  true,  much 
in  the  case  to  awaken  suspicion;  but  we  nowhere  find  proof 
enough  to  establish  the  relation  of  mortgagor  and  mortgagee 
between  these  parties,  against  the  direct  denials  of  the  answers. 

In  the  late  case  of  Olover  v.  Paine,  19  Wend.  618,'  a  similar 
question  was  presented,  and  the  court  held,  that  the  mere  fact 
of  a  conveyance  of  land,  and  an  agreement  for  a  reconveyance 
at  a  future  day,  at  an  advanced  price,  at  the  election  of  the 
grantor,  afforded  no  evidence  of  an  intention  that  the  deed 
should  be  considered  a  mortgage,  though  the  question  might 
have  arisen,  had  the  deed  been  given  for  a  pre-existing  debt,  or 
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on  a  loan  of  money,  or  had  the  grantor  entered  into  an  obliga- 
tion to  repay  the  consideration  money  expressed  in  the  deed. 
Bill  dismissed. 

AoBBSUSNT  VOB  Bbbalb  NOT  A  MoBTQAOE:  MwmefUn  ▼.  Birmingham^ 
mme,  402. 


FooTE  V.  City  op  Cinoinnati  et  al. 

[9  Ohio.  31.] 

Trespass  Qu ABE  Clausum  Freoit  can  kot  be  Sustained  against  a  corpora* 
tion  aggregate. 

OsNERAL  Demurrer  in  an  Action  of  Trespass  vi  et  armit  most,  if  bob- 
taaned,  inure  to  the  advantage  of  all  the  defendants,  when  the  act  com- 
plained of  could  not,  either  in  point  of  fact  or  of  law,  be  joint. 

Tbespass  quare  clausum /regit.    General  demurrer  and  joinder. 

J,  O.  WrigfU,  T.  Walker,  and  E.  Woodruff,  for  the  defendants. 

B.  Siorer  and  C.  Fox,  for  the  plaintiff. 

By  Court,  Gbimee,  J.  The  plaintiff  in  this  case  declares  in 
trespass  against  the  city  of  Cincinnati  and  two  indiTiduals, 
charging  them  jointly  "with  having  broken  and  entered  upon  his 
premises,  and  prostrated  and  destroyed  several  buildings,  etc. 
To  this  is  general  demurrer.  This  is  the  first  instance,  if  we 
except  some  very  old  cases  which  are  alluded  to  in  Yarhorough 
V.  The  Bank  of  England,  16  East,  G,  in  which  this  action  has  been 
attempted  to  be  supported  against  a  corporation;  and  to  be  sure, 
if  the  denial  of  the  suit  would  draw  after  it,  as  a  necessaiy  con- 
sequence, the  denial  of  any  effectual  remedy,  that  circumstance 
would  afford  a  powerful  argument  why  it  sdiould  be  sustained. 
But  that  consequence  will  not  follow.  Another  remedy  more 
appropriate  and  equally  effectual  will  lie;  and  the  question  is, 
whether  a  form  of  action  which  presupposes  the  injury  to  have 
been  committed  with  force  can  be  resorted  to. 

In  Yartorough  v.  The  Bank  of  England,  it  was  held  that  trover 
would  lie  against  a  corporation:  and  certainly  it  is  not  true,  as 
has  sometimes  been  said,  that  no  suit  at  common  law  can  be 
sustained  against  a  corporation  for  a  tort.  The  case  of  Argent 
V.  Dean  etc,  of  St,  Paul's,  cited  in  16  East,  8,  note,  was  agaonst 
a  corporation  for  a  false  return  to  a  writ  of  mandamus,  and  no 
objection  was  made,  that  the  action  would  not  lie.  Indeed,  in- 
stances are  numerous  of  Hke  suits  vnthout  objection:  Biddle  v. 
JProprietars  of  the  Locks  etc.  on  the  Merrimack  River ^  7  Mass. 
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186  [5  Am.  Deo.  85],  was  trespass  on  the  case  against  a  corpo- 
ration. There  it  was  contended  that  trespass  woiQd  lie  against 
a  corporation,  and  that  trespass  on  the  case  in  its  origin  was 
merely  an  extension  of  the  action  of  trespass  vi  et  armis;  the 
old  writ  of  trespass  being  applicable  only  in  a  few  instances,  it 
was  attempted  to  enlarge  its  scope  so  as  to  adapt  it  to  every  new 
case.  But,  notwithstanding  in  ancient  times,  the  action  of  tres- 
pass on  the  case,  as  well  as  trespass  proper,  was  laid  vi  et  armis, 
as  well  as  contra  pacem,  it  is  never  so  laid  now.  No  two  actions 
are  kept  more  separate  and  distinct  from  each  other,  and  there- 
fore it  was  determined  in  the  Massachusetts  case,  that  an  action 
on  the  case  would  lie  against  a  corporation.  The  case  of  The 
Chestnut  HUl  etc.  Turnpike  Company  v.  Butter,  4  Serg.  &  B.  6  [8 
Am.  Dec.  675],  was  also  an  action  on  the  case,  and  the  judge 
who  delivered  the  opinion,  after  reviewing  all  the  authorities, 
decided  that  the  action  was  maintainable.  Thus,  trover,  case, 
and  an  action  for  a  false  return,  have  all  been  decided  fit  rem- 
edies against  a  corporation;  but  no  instance  is  found,  since  case 
and  trespass  have  ceased  to  be  confounded  with  each  other,  of 
trespass  vi  et  armis  against  a  corporation  aggregate.  In  Orr  v. 
The  Bank  of  the  United  States  et  aZ.,  1  Ohio,  37  [13  Am.  Dec. 
588],  this  court  decided  that  trespass  for  assault  and  battery 
would  not  lie  against  a  corporation;  and  it  is  difficult  to  perceive 
any  material  distinction  between  the  two  cases.  The  whole  rea- 
soning proceeds  upon  the  inconsistency  of  suing  a  corporation 
in  a  form  of  action  which  presupposes  the  injury  to  have  been 
committed  with  force  and  arms,  and  is,  therefore,  equally  appli- 
cable to  trespass  upon  the  person  and  upon  realty.  It  is  true» 
the  objection  may  be  denominated  a  technical  one;  but  even  a 
technical  rule,  after  it  has  become  a  general  one,  should  for  that 
reason  alone  be  preserved,  unless  manifest  inconvenience  would 
be  the  consequence.  But  here  none  such  can  result.  The  in- 
dividual members  of  the  corporation  would  be  liable  in  their 
personal  capacity,  if  the  circumstances  of  the  case  would  war- 
rant it. 

The  only  remaining  question  is,  whether,  as  Mason  and  Grif- 
fin are  joined  in  the  suit,  they  may  take  advantage  of  the  de- 
murrer. The  rule  is,  that  if  several  persons  be  made  defend* 
ants  jointiy,  where  the  tort  could  not,  in  point  of  law,  be  joint, 
they  may  demur.  And  it  is  only  where,  in  point  of  fact  and  of 
law,  several  persons  might  have  been  guilty  of  the  same  offense, 
that  the  joinder  of  more  persons  than  were  liable,  in  a  persona] 
or  mixed  action,  offers  no  objection  to  a  partial  recovery :  1  Chit. 
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PI.  99.  Here  the  tort  complained  of  could  not,  in  point  of  law» 
be  joint,  and  the  demurrer  must,  therefore,  be  sustained  in  favor 
of  all  the  defendants. 

Trespass  mat  bb  Maditainxd  aoadtst  a  Corporation  Aoorboatx: 
Biddle  v.  Proprietors,  5  Am.  Dec.  42,  and  note.  A  further  diBoaaaion  of  this 
subject  will  be  found  in  the  note  to  Orr  y.  Bank  nf  United  States,  13  Id.  590. 


Town  op  Lebanon  t;.  Com'es  op  Wabrbn  County. 

[9  Ohio,  80.) 

Dedication  of  Certain  Town  Lots  as  Pubuo  Ground  by  recording  the 
official  town  plat  in  which  they  are  designated  as  such,  is  construed  to 
intend,  in  the  absence  of  other  evidence,  that  they  shall  be  taken  for  a 
public  square  for  the  use  of  the  town. 

Dedication  to  Public  Use  is  a  Trust  which  takes  effect  from  the  reg- 
istry of  the  official  town  plat,  and  neither  the  trust  nor  the  title  is  affected 
by  a  subsequent  conveyance  by  the  proprietors. 

Location  or  Court-house  and  Jail  on  ground  dedicated  to  the  use  of  a 
town,  and  its  subsequent  occupation  by  the  county,  is  an  easement  only, 
not  inconsistent  with  the  use  of  the  premises  by  the  town,  upon  the  ter- 
mination of  which  the  town  may  reclaim  its  rights. 

Bill  in  chancery.  The  town  of  Lebanon  was  surveyed  in 
1802.  Four  lots  were  designated  on  the  registered  plat  there- 
after filed,  as  "  public  ground.''  In  1805  Lebanon  became  the 
•couniy  seat  of  Warren  couniy .  The  couniy  commissioners,  with 
the  consent  of  the  town,  erected  a  court-house  and  jail  on  the 
lots,  and  continued  to  use  and  occupy  them  for  that  purpose 
until  1834,  when  having  erected  a  new  court-house  and  jail  in 
another  part  of  the  town,  the  former  buildings  were  abandoned. 
The  county  commissioners  now  proposed  Ip  lease  the  site  of  the 
old  court-house  for  twenty  years.  This  action  is  brought  to  re- 
strain their  proceeding,  to  secure  the  ground  to  the  town,  and 
to  quiet  title.  The  proprietors  executed  deeds  to  the  oommis- 
jsioners  in  1809. 

A.  H.  Dwnlevy  and  T.  Gonoin,  for  the  plaintiff. 

O.  J.  Smith  and  J.  Probasco,  for  the  defendants. 

By  Court,  Lamb,  C.  J.  The  object  of  the  bill  is  to  prevent 
the  commissioners  of  the  county  from  selling  or  leasing  certain 
lots  in  Lebanon,  claimed  to  have  been  dedicated  to  the  town,  by 
its  original  proprietors,  as  a  public  square,  and  to  secure  them 
to  their  public  use.  The  town  of  Lebanon  was  laid  out  by 
Corwin,  Hathaway,  and  Hurin,  in  1802,  but  the  record  of  that 
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l^t  was  not  made  until  1803.  On  the  plat  the  lots  in  question 
are  designated  as  ''public  ground."  The  registration  of  the 
plat  by  the  operation  of  the  statute  of  1800,  2  Ch.  St.  291,  vests 
the  fee  of  the  land  set  apart  for  public  uses,  in  the  couniy,  to 
hold  upon  the  uses  intended  by  the  donor.  The  commission- 
•ers  claim  to  hold  the  lots  free  from  the  trust  as  the  property  of 
ihe  couniy,  because  they  were  conyeyed  to  them  by  a  deed  of 
the  proprietors  in  1809,  and  because  they  have  been  occupied  by 
the  county  ever  since,  in  the  erection  and  use  of  a  court-house 
and  jail,  and  because,  as  they  say,  the  lots  were  originally  de- 
signed for  this  purpose. 

The  dedicating  act  in  this  case  was  the  registry  of  the  town 
plat  in  1803.  The  use  was  limited  and  took  effect  then;  and  a 
subsequent  conveyance  of  the  donors  afifects  neither  the  trust 
nor  the  title.  The  words  expressed  in  the  act  of  dedication 
were  **  public  ground;"  a  phrase  which,  in  reference  to  a  lot  in 
■a  town,  of  shape,  dimensions,  and  position  suitable  for  this 
pturpose,  naturally,  though  not  necessarily,  means  a  public 
square:  6  Ohio,  298;*  7  Id.  221.»  Where  the  words  of  dedica- 
idon  are  ambiguous,  the  contemporaneous  acts  and  declarations 
of  the  donors,  and  usage,  may  be  adverted  to,  to  explain  them: 
6  Id.  298;  7  Id.  88,  221.  The  testimony  taken  in  this  case,  does 
not'  show  with  any  certainly,  that  these  words  ought  to  bear  a 
•difibrent  interpretation.  The  subscriptions  for  the  erection  of 
a  coiuirhouse,  made  in  1805,  but  not  paid  until  1809,  and  the 
erection  of  the  court-house  in  that  year,  are  probably  too  long 
after  the  grant,  to  be  employed  to  explain  its  meaning.  The 
actual  occupation  of  the  lots  by  a  coiuirhouse  and  jail,  is  not 
inconsistent  with  the  use  of  the  properly  in  the  town;  for  the 
location  of  a  coiuirhouse  and  jail  on  a  public  square,  transfers 
no  property,  but  is  an  easement  only,  and  the  town  may  re- 
claim its  rights,  when  the  couniy  occupation  shall  cease. 

Bemanded  to  the  couniy  for  final  decree,  with  leave  to  either 
party  to  take  further  proof. 

No  Pabtioitlar  Form  or  Dbdioatiok  to  Pitbuo  Usb  is  Nboessabt; 
the  assent  of  the  owner  and  user  by  the  public  are  all  that  are  required: 
Vkk  V.  Vickaburg,  31  Am.  Dec.  167,  and  note,  in  which  the  cases  in  this 
series  npon  this  subject  are  collected.  The  principal  case  ia  cited  in  Ruber 
v.  Qaaieyt  18  Ohio,  24,  to  the  efifoct  that  a  tract  of  land,  designated  in  the 
iown  plat  as  a  public  square,  was  thereby  dedicated  to  the  use  of  the  town, 
and  that  such  use  was  not  affected  by  a  subsequent  disposition  of  it  by  the 
4iriginal  proprietor. 

1.  Brvwn  t.  Mamntng:  S.  0.,  37  Am.  Deo.  256. 

3.  U  OUreq  t.  OcMipoUi;  8.  0.,  28  Am.  Deo.  Ml. 
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Hall's  Lessee  v.  Ashby. 

[9  Ohio,  96.] 

Deed  of  Release  is  a  Substantive  Mode  of  Conyetance,  and  tran8fer» 
title,  although  at  the  time  of  its  exectttion  the  premises  were  in  the  ad- 
verse possession  of  another. 

CoifVEYANCE  OF  Lands  IN  THE  ADVERSE  POSSESSION  of  another  is  valid. 

Title  of  Devisee  under  Foreign  Will  takes  effect  at  the  death  of  testa- 
tor, and  no  subsequent  registry  in  this  state  is  necessary  to  perfect  it. 

Ejectment.  Plaintiffs  claimed  under  a  deed  of  release  front 
F.  L.  Henop  to  Hall,  executed  to  the  latter  while  the  defendants- 
were  in  adverse  possession  of  the  premises.  F.  ti.  Henop  de- 
rived his  title  under  a  will  by  Maiy  Henop,  dated  October, 
1820,  and  admitted  to  probate  in  Virginia.  Defendants  claimed 
as  the  grantees  of  one  Cope.  Cope  purchased  the  lands  at  & 
sale  under  execution  on  a  judgment  obtained  by  him  against 
Mary  and  John  and  Philip  Henop,  her  heirs  at  law,  and  obtained 
a  sheriff's  deed  therefor.  Verdict  for  plaintiff.  Motion  for  a 
new  trial. 

C.  B,  Ooddard  and  G.  G,  Gcnvers,  for  the  motion. 

H.  StavJberry,  contra. 

By  Court,  Gbdiee,  J.  The  questions  arising  in  this  case  arer 
1.  Is  the  deed  from  F.  L.  Henop  to  Hall,  a  valid  conveyance  of 
the  land?  and  2.  Is  the  title  derived  through  the  will  of  Mary 
Henop,  superior  to  that  of  the  purchaser  at  sheriff's  sale,  the- 
will  not  having  been  recorded  in  Ohio  until  1838  ? 

With  regard  to  the  first  point,  it  has  been  argued  that  inas- 
much as  the  deed  from  F.  L.  Henop  is  a  deed  of  release,  which 
presupposes  the  possession  of  the  releasee,  it  was  intrinsically 
ineffectual  to  transfer  the  title;  and  this  is  true  if  that  mode  of 
conveyance  is  governed  by  the  same  rules  which  are  applied  ta 
it  in  England.  There,  in  order  to  give  effect  to  the  deed  of  re- 
lease, it  is  first  necessary  to  execute  a  lease  (or  bargain  and  sale 
for  a  year),  which  by  force  of  the  statute  of  uses  puts  the  lessee 
or  bargainee  in  possession,  and  being  thus  in  possession,  al- 
though by  a  mere  fiction,  the  release  operating  by  way  of  en- 
largement of  the  estate,  is  effectual  to  transfer  the  entire  title. 
So  artificial  a  machinery  for  the  purpose  of  effecting  an  object 
so  very  simple,  we  have  always  considered  unnecessary  in  this 
state.  The  release  is  regarded  here  as  a  substantive  mode  of  con- 
veyance, and  equally  with  the  deed  of  quitclaim,  is  adopted 
where  it  is  intended  to  convey  the  land  without  warranting  the 
title.     But  even  if  the  deed  in  this  instance  could  not  oi)erate 
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as  a  release,  it  might  have  such  construction  put  upon  it  that  it 
should  operate  in  some  other  way.  Thus  a  deed  intended  as  & 
bargain  and  sale  has  been  construed  to  be  a  covenant  to  stand 
seised,  and  a  covenant  to  stand  seised  has  been  construed  to  be 
a  bargain  and  sale. 

But  it  is  argued,  in  the  second  place,  that  a  conveyance  to  the- 
plaintifffl,  while  the  defendant  was  in  the  adverse  possession  of 
the  land,  was  a  void  act,  and  that  no  title  could  be  derived  un* 
der  the  deed.  But  we  have  no  statute  against  champerty  in 
Ohio.  All  the  English  statutes  have  grown  out  of  peculiar  ex- 
igencies, which  are  almost  entirely  foreign  to  ova  condition  and 
habits.  Sometimes  they  were  passed  at  tiie  close  of  a  signal  rev- 
olution, when  the  property  of  the  kingdom  having  to  a  great 
extent  changed  hands,  it  became  the  interest  of  those  who  suc- 
ceeded to  power,  to  place  every  possible  obstacle  in  the  way  of  the- 
former  proprietors  recovering  possession.  After  the  introduc- 
tion of  uses,  buying  what  were  called  pretended  rights  and  titlea 
became  very  common,  and  this  gave  rise  to  one  of  the  last  stat- 
utes on  the  subject,  that  of  32  Hen.  VJLLL.,  which  prohibited  the- 
practice  under  the  penalty  of  forfeiting  the  whole  value  of  the- 
land.  Both  of  these  classes  of  laws  were  adapted  to  a  state  of 
society  very  different  from  what  prevails  here.  So  far  from  op- 
posing obstacles  to  the  transmission  of  land,  we  have  endeav- 
ored to  render  it  as  free  as  possible.  The  simple  prohilntion  of 
selling  land  where  the  vendor  has  not  a  title  to  it,  29  Ohio  L.  142, 
has  set  bounds  to  the  only  real  inconvenience  and  mischief  which 
has  sprung  from  the  practice  of  champerty. 

The  remaining  question  is  more  difficult  than  the  two  pre- 
ceding ones;  but  it  will  admit  of  but  one  answer.  We  have  no- 
law  which,  properly  speaking,  requires  the  registry  of  wills. 
The  probate  and  the  order  admitting  the  will  to  record,  are- 
judicial  acts,  and  are  neither  of  them  intended  to  give  notice  ta 
persons  who  may  claim  title  adverse  to  the  will.  In  England, 
the  registration  of  wills  is  required  whenever  they  happen  ta 
affect  personal  estate,  but  never  if  they  relate  to  real  property 
only.  The  reason  of  this  is,  that  it  is  impossible  to  fix  an  ex- 
press period  for  registering  them,  in  consequence  of  the  absence, 
legal  incapacity,  or  future  interest  of  the  devisee.  The  utmost 
that  has  been  attempted  to  be  done,  is  to  declare  that  a  registry 
should  be  made  before  any  action  shoiQd  be  brought  by  the 
devisee. 

No  one  supposes  that  in  the  case  of  a  will  made  in  Ohio,  the- 
title  of  the  devisee  takes  its  inception  in  any  case  from  the  period 
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that  the  will  is  recorded:  but  it  is  argued  that  such  must  be  the 
aaae  of  a  foreign  will.  The  difficulty,  however,  which  exists  in 
creating  a  registry  of  domestic  wills,  is  even  increased  in  the  case 
of  foreign  ones,  and  no  good  reason  can  be  assigned  why,  at 
any  rate,  the  same  rule  in  this  respect  should  not  be  applied  to 
both.  The  law  requires  the  probate  and  record  of  a  domestic 
will,  8  Ohio,  18,'  but  the  record  of  the  foreign  will  is  not  in- 
tended to  give  publicity  to  the  proof  of  it,  nor  to  give  notice  of 
the  title  acquired  under  it.  It  is  to  permit  a  certified  copy  to 
be  given  in  evidence,  when  it  would  be  difficult  or  impossible 
to  produce  the  original.  In  England,  a  will  on  a  trial  concern- 
ing real  property  devised  by  it,  is  required  to  be  proved  pre- 
cisely like  a  deed.  The  probate  there  has  no  relation  to  the 
realty,  but  only  to  the  personal  estate.  In  Ohio,  it  has  relation 
to  both,  and  the  record  which  is  consequent  upon  the  probate, 
And  which  is  very  different  from  a  registry  in  England,  or  of 
•deeds,  enables  a  copy  to  be  given  in  evidence  whenever  a  con- 
troversy arises  concerning  the  property  devised.  It  is  evident 
that  it  is  impossible  to  carry  the  provisions  of  the  law  any  &rther. 
A  deed  is  committed  to  the  custody  of  the  grantee,  who  may 
record  it  whenever  he  chooses;  but  a  will  is  placed  in  the  hands 
of  the  executor,  who  may  have  no  interest,  or  at  any  rate  a  very 
remote  one,  in  the  real  property  devised.  This  alone  renders  it 
absolutely  impracticable  to  establish  a  registry  of  wills  similar 
to  one  of  deeds. 

On  the  whole,  we  are  of  opinion  that  the  deed  to  the  plaintiflh, 
notwithstanding  its  form,  and  although  the  defendants  were  at 
the  time  in  possession  of  the  land,  was  effectual  to  transfer  the 
title,  and  that  this  admission  of  the  will  to  record  was  not  neoes- 
-eaxy  to  perfect  the  title  of  the  devisee:  that  his  title  commenced 
at  the  death  of  the  devisor,  and  avoids  the  title  under  which  the 
defendants  claim. 

Judgment  for  plaintiffs. 

Dbsd  bt  Qramtob  out  or  Possession:  Conn  y.  Mom^^  12  Am.  Dea  417. 
■and  note. 

The  principal  case  ia  dted  in  CrtMdnger  v.  Leasee  qf  Weleh^  15  Ohio,  190,  to 
prove  that  the  rule  which  prevails  in  the  state  of  Ohio  is,  that  a  conveyance  of 
land  by  a  grantor  who  is  out  of  possession  is  valid;  and  also  in  Borland  v. 
Marshall,  2  Ohio  St.  314,  to  the  same  point.  Referred  to  moreover  in  Jone$  v. 
RMnaon,  17  Id.  180,  and  approved,  upon  the  point  that  the  probate  and 
Tooord  of  a  will  when  complete  relate  back  and  take  effect  from  the  death 
4>f  the  testator;  and  in  Momingstar  v.  Selbj/,  15  Ohio,  364,  to  show  that  juris- 
•diction  to  determine  the  validity  of  a  will  is  in  the  probate  ooarts  of  oommoo 
pleas. 

1.  Swaujf't  Heirt  v.  Blaekmafi* 
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liBSSEB  OP  Pillsbury  and  Sargeant  v.  Dugan's 
Administratob. 

[9  Ohio.  117.] 

'Mistake  in  Spelling  Name  of  a  Party  in  an  Instbitmbnt  will  not  invali- 
date it  if  the  person  can  be  identified. 

Proceeding  for  Pabtition  is  Analogous  to  a  proceeding  in  rtm. 

Co-tenant  against  whom  Partition  is  Demanded  is  not  strictly  a  party 
to  the  proceeding. 

Decree  in  Partition  Binds  Co-tenant  who  is  beyond  tho  jurisdiction  cf 
the  court,  if  notice  be  given  him  of  the  pendency  of  the  proceeding. 

finsBAND  Need  not  be  Joined  in  Proceeding  for  Partition  of  Wife's 
Land  in  order  to  bind  her  interest. 

^OWBB  OF  AN  Attobnet  IN  Facti  to  act  as  such  is  presumed  to  have  been 
established  by  satisfactory  proof,  and  though  in  a  matter  before  a  court 
of  general  jurisdiction  which  Lb  required  to  exercise  its  powers  upon  a 
given  state  of  facts  to  be  proved  before  it,  no  authority  appears  upon  the 
record,  it  can  not  be  afterwards  collaterally  impeached. 

Ejectment.  Plaintiff  shows  title  in  his  lessors  by  deed  con- 
Teying  to  them  under  the  names  of  Abigail  and  Maiy  Gutter. 
The  former  was  married  to  Pillsbury  and  the  latter  to  Sargeant, 
but  prior  to  this  action  both  husbands  died.  In  August,  1805, 
ihe  following  petition  was  filed  in  the  court  of  common  pleas. 

'*  The  petition  of  the  subscribers  respectfully  shows,  that  John 
<7utter,  late  of  Cincinnati,  died  seised  of  certain  lots  in  the  town 
ol  Cincinnati  held  by  purchase  from  the  proprietors  of  the 
town  (description).  In  which  William  Woodward  is  entitled  to 
three  eighths;  Abigail,  wife  of  said  William,  to  one  eighth;  Hep- 
«ibeth  Foster  and  Seth  Cutter  to  one  eighth  each;  Abigail  Pills- 
hj  and  Mary  Cutter,  both  of  Massachusetts,  are  entitled  to  one 
eighth  part,  for  which  petitioners  ask  partition,  etc.  William 
Woodward,  Abigail  Woodward,  Samuel  Foster,  Hepsibeth  Pos- 
ter, Samuel  Cutter,  attorney  for  Mary  Cutter." 

The  question  was  whether  Abigail  and  Mary  were  parties,  so 
as  to  bind  their  respective  shares. 

V.  Warthingtariy  J,  C.  Wright,  and  T.  Walker,  for  the  plaintiffs* 

2>.  Van  Moire,  B.  Storer,  and  C.  Fox,  tot  the  defendants. 

By  Court,  Lane,  C.  J.  In  adjudicating  upon  transactions  oc* 
curring  in  the  early  settlement  of  our  state,  we  must  never  for- 
get the  absence  of  precedents  and  system,  the  different  usages 
introduced  by  people  emigrating  from  every  part  of  the  country, 
the  want  of  knowledge  or,  neglect  of  technical  learning,  and  the 
risk  of  loss  of  evidence  from  the  lapse  of  time.     Hence  enters 
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of  form  have  always  been  overlooked  where  the  acts  of  a  court 
are  manifest,  and  its  jurisdiction  established:  3  Ohio,  278;'  6  Id. 
255.* 

The  petition  in  partition  is  veiy  loosely  drafted.  The  land  is- 
well  described,  but  the  name  Pillsbury  is  spelled  Pillsby,  and 
no  notice  is  taken  of  her  husband,  although  then  alive.  The 
non-joinder  of  the  husband,  who  then  held  a  freehold  in  the^ 
wife's  land  for  their  joint  lives,  and  a  contingent  tenancy  by 
curtesy,  left  his  rights  unimpaired.  By  his  decease,  this  estate 
is  ended,  and  the  wife  is  bound  by  a  decree  against  her,  until 
reversed,  because  a  judgment  or  decree  against  a  feme-covert  i» 
voidable  only  on  error.  It  is  not  every  mistake  in  names  which 
will  invalidate  an  instrument  or  proceeding.  This  e£Eect  will< 
follow  where  the  person.can  not  be  identified,  or  where  the  error 
is  such  as  to  describe  another.  But  words  are  intended  to  be- 
spoken; and  where  the  sound  is  substantially  preserved,  bad 
spelling  will  not  vitiate.  I  remember  a  case  where  a  lessor  in 
ejectment  recovered  in  the  name  of  Puthuff,  under  a  deed  to  his 
ancestor  in  the  name  of  Biddulph,  by  proving  that  Biddulph, 
Bottolph,  Potherf ,  and  Puthuff,  were  different  modes  of  spelling 
the  name  of  the  same  person.  In  the  case  before  us,  Pillsby 
and  Pillbuiy  differ  little  in  sound,  in  familiar  conversation,  es» 
pecially  when  pronounced  with  the  rapidity  of  utterance  usual 
among  the  people  with  whom  she  then  lived.  In  the  statute 
proceedings  for  partition,  which  only  define  existing  rights 
without  creating  new  ones,  and  are  not  regarded  adversaiy, 
but  analogous  to  proceedings  in  rem,  6  Ohio,  269,'  the  co-tenant 
against  whom  partition  is  demanded,  is  not  strictly  a  pariy. 
Where  he  lives  beyond  the  jurisdiction  of  the  court,  the  publica- 
tion of  notice  of  the  pendency  and  objects  of  the  petition  is  all 
which  is  required.  We  find,  in  the  case  before  lus,  sufficient  evi- 
dence of  notice  that  a  petition  was  pending  to  divide  lot  92,. 
and  out-lot  20,  in  Cincinnati,  belonging  to  the  late  John  Cutter, 
of  Cincinnati,  of  which  Abigail  Pillsby,  of  Massachusetts,  waa 
entitled  to  one  eighth.  Enough  is  shown  to  apprise  her  of  her 
rights,  and  to  bind  her  by  the  decree  of  partition. 

The  objection  to  the  operation  of  the  decree  upon  Mrs.  Sar- 
geant's  eighth  is,  that  no  authority  appears  on  the  record  fox 
Samuel  Foster  to  institute  these  proceedings  as  her  attorney  in 
fact.  The  authority  of  an  attorney  at  law  is  presumed:  8  Ohio, 
621.*   The  power  of  an  attorney  in  fact,  should  be  shown  by 

1.  Matthewt  ▼.  Thompton,  3.  Olover'i  Hein  ▼.  R^ffin, 

3.  Glover'g  Hein  v.  Au^n.  4.  Oritd^fleld  ▼.  PorUr. 
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proof,  but  where  a  court  of  general  jurisdiction  is  required  to 
•exercise  its  powers  upon  a  state  of  facts  to  be  proved  before  it> 
the  requisite  proof  is  presumed  to  have  been  made,  and  the  exist- 
ence of  the  fact  can  not  be  afterwards  collaterally  questioned: 
2  Pet.  163,»  449;'  3  Ohio,  257,'  560;*  6  Id.  265;*  7  Id.  259;*  8 
Id.  87.» 

The  defendants  may  take  judgment. 

MiSTAKX  IS  A  Deed  ob  Written  (yONTRACT  will  not  be  relieved  against 
unless  express  proof  be  addaced  of  the  intention  of  the  parties:  Moore  y.  Fidfc, 
^  Am.  Dec.  301.  Chancery  will  correct  a  mistake  in  a  deed  by  which  words 
of  limitation  were  omitted:  Chamberlcun  v.  Thompson^  26  Id.  300,  and  cases 
io  that  effect  cited  in  note. 

Partition  among  Copabosnebs  without  legal  notice  to  all  interested  is 
invalid:  Newby  y.  Perkins,  25  Am.  Dec  100.  Mortgagees  of  a  co-tenant  are 
not  bonnd  by  a  decre^  of  partition  against  him  unless  they  are  parties  to  the 
«uit:  CoUon  v.  Smith,  22  Id.  375.  Cited  in  Smith  v.  Pratt,  13  Ohio,  550,  to 
the  point  that  a  proceeding  for  partition  is  in  no  just  sense  an  adversary  pro- 
oeeding,  but  is  analogous  to  a  proceeding  in  rem.  Cited  also  in  Meuuom  v. 
Sawyer,  12  Id.  209,  and  in  Adams  v  Juries,  Id.  272,  to  show  that  the  truth 
•of  fiicts  averred  in  a  record  can  not  be  collaterally  impeached  by  evidence  of 
jnatters  dehors.    Cited  and  approved  also  in  Wade  v.  Pettibone,  11  Id.  00. 


Dennison  v.  Fosteb  et  al. 

[9  Ohio.  126.] 

PuROBASBR  FROM  TENANT  IN  CoBiMON  can  not  impoBo  upou  lator  purchasers 
of  other  portions  of  the  common  property,  the  burden  of  satisfying  the 
oioim  of  the  owner  of  a  paramount  title  to  an  undivided  interest  therein. 

Tenant  in  common  can  not  Work  a  Division  of  the  common  property 
by  conveyance  of  his  share  by  a  deed  defining  its  limits  by  metes  and 
bounds. 

Deed  of  Tenant  in  common  conveys  the  proportional  interest  only  of  the 
grantor  to  the  portion  of  the  common  property  described. 

Tee  Equities  between  Rablieb  and  Lateb  Pubchasebs  of  portions  of 
common  property  are  equal,  and  the  former  can  not  impose  upon  the 
latter  the  entire  burden  of  a  paramount  title. 

fisiBS  OF  Tenant  in  cobimon  are  Bound  bt  a  Convetanob  by  their  an- 
cestor, especially  if  it  be  by  warranty. 

Bill  in  equity,  to  quiet  plaintiffs  title  to  lot  92,  in  Cincin- 
nati, and  for  partition  of  that  lot  from  others,  which,  together 
-with  it,  lately  belonged  to  the  heirs  of  Cutter.  Plaintiff  chdma 
hj  purchase  from  Woodward  and  Foster,  under  deed  by  them 
io  McClelland,  in  1808,  at  which  time  Woodward  and  Foster 

L  ThompiOH  ▼.  Jblmie,  4.  Ludlow  y.JokmwH  ;  S.  C,  17  Am.  Deo.  009. 

!L  Wtaton  t.  CharUston,  6.  Olover  t.  Bt^ffin, 

S.  iMdlom*$  Hebrt  t.  MeBride,     6.  MUchOl  t.  Egiter,  7.  Foiter  t.  Dugtm. 
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had  title  to  six  eighths  in  fee,  and  estates  for  life  in  the  remain- 
ing two  eighths,  of  lots  92  and  20.  J.  C.  Foster  has  sinoe  re- 
covered an  undivided  fourth  in  both  lots.  Plaintiff  demands 
such  partition  as  will  leave  his  lot  92  entire,  hj  casting  upon 
more  recent  purchasers  the  burden  of  J.  C.  Foster's  title. 

B,  Siorer,  C.  Fox,  D.  Van  Maire,  and  N.  Wright,  for  the  plaintiff. 

V.  WorthingUm,  J.  G.  Wright,  and  T.  Walker,  for  the  defend- 
ants. 

By  Court,  La27e,  C.  J.  Since  the  cases  heretofore  decided 
upon  the  interests  of  these  parties,  there  remains  nothing  to  be 
settled  in  this  suit,  except  the  claim  set  up  by  Dennison,  that 
the  first  purchaser  of  a  specific  defined  tract,  from  a  tenant  in 
common,  may  require  from  the  co-tenant  to  apart  his  share  from 
that  part  of  the  whole  tract  last  sold  by  his  grantor.  That  as 
Woodward  and  Samuel  Foster,  who  claimed  the  whole  of  lots 
92  and  20,  first  sold  92  to  McClelland,  under  whom  the  plaint- 
iff takes  title,  and  as  Joseph  C.  Foster  has  recovered  an  undi- 
vided fourth  in  both  lots  by  these  suits,  the  plaintiff  asserts  a 
right  to  set  off  the  undivided  share  thus  recovered,  in  that  part 
of  the  land  remaining  with  Woodward  and  Samuel  Foster,  after 
their  sale  to  McClelland,  and  now  held  by  later  purchasers.  It 
is  argued,  that  as  between  tenants  in  common  all  rights  are 
equal;  that  a  partition  giving  to  Joseph  C.  Foster  his  propor- 
tional value  in  lot  20,  is  as  just  as  any  for  him,  and  more  equi- 
table to  the/ plaintiff,  in  consequence  of  his  improvements;  and 
that  the  other  parties  have  no  reason  to  complain,  because  their 
titles  are  later  than,  and  taken  with  a  knowledge  of  his. 

One  tenant  in  common  can  not  work  a  division  of  the  com- 
mon property,  by  conveying  his  share,  in  a  deed,  defining  its 
limits  by  metes  and  bounds.  As  between  the  co-tenants  and 
the  purchaser,  all  the  effect  of  such  a  deed  is  to  give  to  such 
purchaser,  the  proportional  interest  of  his  grantor,  in  that  part 
of  the  common  property  described  in  the  deed:  2  Ohio,  113;^  6 
Id.  398.'  The  tenant  making  this  separation  of  interest,  and 
his  heirs,  are  bound  by  it,  especially  if  the  deed  contains  a  war- 
ranty, and  it  may  be  accepted  and  ratified  by  the  co-tenants:  5 
Id.  244;"  Wright,  713.*  But  there  seem  no  such  relations  be- 
tween earlier  and  later  purchasers,  as  authorize  the  former  to 
impose  any  such  obligations  upon  the  latter.  The  rights  and 
equities  of  each  are  equally  ample  and  perfect.  The  loss  which 
they  suffer  in  this  instance,  is  not  from  an  incumbrance,  which 

1.  WMU  ▼.  Sayf,     2.  Trton  y.  Smtrick,     8.  PiaU  y.  HMbbA,     4.  Cmminu  T.  ^utt. 


Digitized  by 


Google 


Dec.  1839.]  DsNNisoN  v.  Foster.  431 

may  be  extingaished,  either  by  the  appropriation  of  the  land 
left  with  the  heirs,  or  by  a  contribution  among  themselves;  but 
is  a  full  and  paramount  right  over  a  proportion  of  the  land  of 
each.  As  respects  heirs,  we  would  endeavor  to  mold  their 
rights,  so  as  to  protect  the  alienee  of  their  ancestor,  but  we  find 
DO  authorily  to  apply  any  such  principles  between  purchasers, 
and  we  must  leave  each  to  sustain  his  share  of  the  burden. 

The  right  to  relief,  therefore,  in  the  point  of  view  contem- 
plated by  the  bill,  is  not  sustained.  There  is,  however,  a  fact 
disclosed  by  the  evidence,  and  in  some  degree  touched  upon  by 
the  argument,  which  is  deserving  fuller  investigation.  Mrs. 
Woodward,  before  her  sale  to  Joseph  C.  Foster,  covenanted 
with  the  executors  of  Woodward  to  release  to  them  all  claims 
arising  from  or  under  the  conveyances  of  Woodward.  How  far 
this  extends,  how  fully  it  precludes  those  who  hold  her  estate 
from  asserting  a  right  which  may  ultimately  fall  upon  the  estate 
of  Woodward,  is  a  grave  question.  It  will  require  a  change  of 
pleading  to  present  it.  The  present  suit  is  so  complicated  with 
other  matters  and  other  parties,  that  we  believe  it  had  better  be 
dismissed,  reserving  the  right  to  pursue  this  inquiry  in  a  new 
biU. 

Tbnaht  in  common  can  not  Convey  by  Metes  and  Bounds;  the  con- 
veyance should  be  of  an  aliquot  portion  of  his  entire  interest:  iS^fitt^A  v.  Ben- 
$ont  31  Am.  Deo.  614;  the  note  to  this  case  contains  citationa  to  this  point. 
Tenant  in  common  may  convey  his  interest  in  a  separate  part  of  the  common 
land:  MaUer  of  PrenUss,  30  Id.  203. 

PAfiTTTiON  SY  TsNANT  TOR  LiFE  IS  NOT  BINDING  on  remainder-man:  Boa 
V.  Mix,  31  Am.  Dec.  285. 

PanoHASE  OF  Superior  Outstanding  Title  by  tenant  in  common  will 
not  enable  him  to  employ  it  to  expel  his  co-tenant:  VeTutbU  v.  Beauehamp, 
28  Am.  Dec  74»  and  note. 

The  principal  case  is  distingoished  in  Daxoaon  v.  Lawrence,  13  Ohio  643,  a» 
follows:  In  that  case  two  tenants  in  common  made  partition  of  their  land 
in  severalty,  and  each  sold  to  other  purchasers.  The  title  of  one  of  the 
original  tenants  afterward  failed  on  account  of  a  defect  therein,  by  which  a 
third  person  became  entitled  to  a  portion  of  the  whole  tract  and  the  partition 
became  void.  It  was  held,  that  the  rights  of  the  purchasers  from  the  tenant 
whose  title  had  failed  were  subordinate  to  such  equities  as  the  purchasers 
from  the  holder  of  the  valid  title  might  exact,  and  that  the  entire  burden 
resulting  from  the  recovery  on  the  outstanding  title  might  be  imposed  upon 
their  portion.  The  court  said  the  principal  case  only  placed  on  the  same 
footing  earlier  and  later  purchasers  from  the  same  grantor,  but  did  not  apply 
to  a  case  where  the  relation  of  the  parties  were  those  of  purchasers  from 
different  vendors. 
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Bbight  V.  Gabpenteb  and  Sohueb. 

[9  Ohio,  189.] 

Pabt7  who  Indobses  Note  in  elakk  at  the  time  of  its  ezecation  may  be 
sued  as  an  original  maker. 

PAitOL  Evidence  is  Adiossible  to  Show  the  Intention  of  the  partiee  re- 
garding the  indorser's  liability. 

Assumpsit.    The  following  note  was  offered  in  evidence: 
"$290.    Lancaster,  Ohio,  July  27, 1838.    Ninety  days  after 
date  I  promise  to  pay  to  the  order  of  E.  Bright,  at  the  bank  of 
-Cleveland,  Ohio,  two  hundred  and  ninety  dollars,  value  received. 

**  G.  Cabpentbb.'' 
On  the  back  of  the  note  the  name  of  Schuer  was  indorsed  in 
blank.  Plaintiff  offered  to  prove  that  Schuer,  when  asked  how 
his  name  came  to  be  on  the  note,  stated  that  Carpenter  brought 
the  note  to  him,  and  that  he  had  put  his  name  on  the  back  of  it 
M  Carpenter's  request,  upon  the  latter's  assurance  that  it  would 
be  soon  paid.    The  evidence  was  excluded. 

Hart  and  Borlandy  for  the  plaintiff. 
ff.  H.  Hunter y  for  the  defendants. 

By  Court,  Lanb,  C.  J.  The  plaintiff  can  not  recover  undei 
this  form  of  declaration,  except  by  showing  that  Carpenter  and 
Schuer  are  joint  makers  of  the  note  given  in  evidence.  He  in- 
sists that  proof  of  this  fact  is  presumed  by  the  form  in  which 
they  became  a  pariy,  especially  when  accompanied  with  the  pro- 
posed testimony,  showing  that  Schuer  intended  to  become  a 
«urety,  and  repelling  the  presumption  of  his  being  an  indorser. 

The  defendants  rely  upon  the  form  of  the  paper  as  constitut- 
ing a  guaranty  or  collateral  undertaking  by  Schuer;  which  being 
in  writing  or  implied  by  law,  can  not  be  altered  by  parol.  This 
form  of  mercantile  paper  is  not  unusual  in  business,  and  it  seems 
strange  that  the  precise  character  of  the  signer  on  the  back  of 
the  note,  has  not  been  long  since  established  with  certainty. 
The  cases  cited  by  the  diligent  counsel  in  this  case  do  not  so  set- 
!e  the  question.   Those  from  Massachusetts  determine  that  where 

^-^rson,  not  a  party  to  the  note  originally,  signs  his  name  upon 
it  in  blank  at  the  time  of  its  execution,  he  becomes  by  relation 
a  party,  and  may  be  proceeded  against  as  maker,  and  that  the 
note  itself  furnishes  presumptive  evidence  of  this  relation  by 
the  application  of  the  rule,  that  a  contract  is  construed  most 
strongly  against  the  person  bound:  3  Mass.  274;'  5  Id.  358, 

1.  JottOgn  Y.  Amti,  8 HaM. 274.  3.  Hmd  y.Adam;  &  0.»4Axii.  Deo. ML 
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M6;'  7  Id.  68;*  14  Id.  116;'  8  Pick.  122.*  In  a  late  case.  Dean 
Y.  ffaU,  17  Wend.  214,  it  was  held  that  where  an  indorser  of  a 
promissoiy  note  payable  to  bearer,  was  priyy  to  the  considera- 
tion, he  may  be  charged  directly  as  maker  or  as  indorser,  and 
that  a  bona  fide  holder  of  such  a  note,  indorsed  in  blank,  may 
£11  up  the  indorsement  in  any  form  consistent  with  the  intent  of 
the  parties,  and  numerous  authorities  are  there  cited  to  support 
the  decision.  The  indorsement  in  the  case  before  mb  being  in 
blank,  maybe  looked  upon  as  filled  up  to  conform  to  the  pl&int- 
ifTs  declaration,  or  may  be  in  fact  now  so  filled  up. 

Te  believe  the  principle  running  through  these  cases  entirely 
conformable  to  the  law  merchant,  and  calculated  to  secure  the 
legitimate  rights  of  all  parties.  If  a  person,  not  a  party,  give 
his  name  to  a  note  already  existing,  his  engagement  is  collateral 
only,  and  he  is  to  be  held  as  guarantor;  but  if  such  a  person  sign 
his  name  to  such  paper  at  the  time  of  its  execution,  without  pre- 
scribing the  limits  of  his  responsibility,  he  authorizes  the  holder 
to  treat  him  as  a  maker,  and  is  as  much  bound  as  if  his  name 
was  written  under  that  of  the  principal.  In  the  case  before  us, 
Schuer  need  not  be  treated  as  a  guarantor:  he  is  only  entitled 
io  the  privileges  of  a  surety.  In  adopting  this  rule,  we  con- 
iravene  no  decision  made  in  our  own  state.  Oreen  v.  Dodge  and 
Cogswell,  2  Ohio,  498,^  is  in  no  way  impugned.  In  that  case, 
either  the  holder  or  the  person  bound,  had  set  out  the  terms  of 
the  indorser's  liability  by  filling  the  blank,  and  the  law  decided 
relates  only  to  a  case  where  the  character  as  guarantor  is  ascer- 
tained. The  case  of  Stone  v.  Vance  et  al,,6  Id.  246,  turned  upon 
a  peculiar  state  of  facts  which  repelled  the  presumption  of  any 
joint  undertaking  between  the  second  and  third  defendants. 

The  parol  evidence  offered  by  the  plaintiff  is  unnecessary  for 
his  recovery.  But  in  cases  of  bank  signatures  of  this  kind,  such 
testimony  is  admissible,  because  it  is  consistent  with  the  con- 
tract either  to  show  the  intention  of  the  parties  as  to  the  extent 
of  the  liability,  or  to  repel  the  ordinary  presumption  against  such 
indorser. 

Judgment  for  plaintiff. 

IxDORSEMENT  07  NoTV  IN  BLANK  does  not  make  indorser  a  joint  maker: 
PerHfu  V.  CcUUn,  29  Am.  Dea  282,  and  note,  in  which  the  anthoritiee  rela- 
tive to  this  subject  are  cited  and  reviewed. 

Pasol  Evidenox  is  APBnasiBLB  to  Vabt  ths  Ewncrr  oi  an  indorsement 
in  blank:  Id. 

1.  Carver  t.  Warrm.  8.  SUmt»n  t.  SUntom;  B.  C,  7  Am.  Deo.  19S. 

X  Hmmemmaijf  ▼.  ^4ofie;  S.  0.,  6  Am.  Deo.  27.  i.  Baletr  t.  Briggt;  B.  0.,  20  Am.  Dec.  811. 
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The  principal  case  is  dted  to  the  point  that  one  who  places  his  name  to  a. 
note  at  the-time  of  its  execation,  on  whatever  part  of  the  instrament  the^ 
name  is  written,  may  be  treated  as  a  maker,  in  Stage  v.  Olds,  12  Ohio,  168; 
Oale*9  AdiiCr  v.  Van  Arman,  18  Id.  336.  To  the  point  that  the  presumption, 
created  that  by  an  indorsement  at  the  time  of  the  execution  of  a  note,  the 
person  so  doing  authorized  the  holder  to  regard  him  as  a  maker,  may  be- 
rebutted  by  parol  proof,  showing  a  different  intention,  the  principal  case  i» 
cited  in  Seymour  v.  Michey,  15  Ohio  St.  515. 


PendIiBton  v.  Galloway  et  al. 

[9  Ohio,  178.] 

Bill  in  BQunr  to  Impbach  a  Judombmt  or  decree  for  fraud,  must  set 
forth  specifically  and  particularly  the  facts  constituting  the  fraud. 

Decree  oak  not  bb  Impeached  fob  Fbattb  after  twenty-five  years'  acqui- 
escence by  the  plaintiff. 

Bill  in  chancery.  In  1808,  John  Campbell,  being  indebted 
to  the  plaintiff,  executed  a  deed,  conveying  to  the  latter  all  hia 
interest  as  heir  at  law  in  certain  surveys,  held  under  warranto 
issued  to  Campbell's  father  for  military  services.  In  1800, 
Bichard  Campbell,  brother  of  John,  and  also  entitled  to  inherit 
as  heir  at  law  in  the  same  surveys,  had  conveyed  all  the  lands  in- 
cluded in  the  surveys  to  Baker,  who  soon  after  died.  The  con* 
veyance  to  Baker  was  intended  to  be  a  mortgage,  and  was  exe- 
cuted to  secure  a  debt.  The  bill  in  the  present  action  alleged,^ 
that  the  heirs  and  devisees  of  Baker,  in  1813,  had  filed  a  bill 
against  John  Campbell  and  others,  setting  forth  the  conveyance 
to  Baker,  and  falsely  and  fraudulently  representing  it  as  the  ab- 
solute deed  of  Bichard  Campbell,  and  that  he  was  authorized 
by  the  other  heirs  to  execute  it,  and  that  the  conveyance  had 
been  lost.  The  bill  further  alleged  that  John  Campbell  had  no- 
notice  of  the  action;  that  the  allegations  of  the  bill  in  that  action 
were  false  and  fraudulent,  and  tiiat  the  conveyance  by  Bichard 
was  conditional  and  not  absolute,  as  alleged.  Complaint  prayed 
that  the  decree  obtained  against  John  Campbell  be  set  aside  aa 
false  and  fraudulent,  and  tiiat  the  land  be  subjected  to  his  debt 
in  the  hands  of  the  defendants,  who  had  purchased  with  notice. 
The  complainant  had,  in  1835,  obtained  a  judgment  against 
John  Campbell,  for  the  amount  of  his  debt. 

Wm.  EUsberry,  for  the  complainant. 

Odlin,  Schenck,  and  G.  J.  Smith,  for  the  defendants. 

By  Court,  Wood,  J.    Two  questions  are  made  in  this  case:  1. 
Is  the  fraud  set  up  in  the  bill  of  the  kind  required  to  impeach  ^ 
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decree;  and,  if  so,  is  it  sufficiently  set  forth?  2.  Can  a  decree 
be  impeached  for  fraud  after  the  lapse  of  more  than  tweniy-five 
years? 

The  first  proposition,  in  our  Tiew,  is  of  no  importance  in  de* 
ciding  this  case,  because  the  second  is  decisive  of  it.  It  is,. 
however,  a  rule  applicable  as  well  to  decrees  in  equity  as  to 
judgments  at  law,  that  when  a  bill  is  filed  to  impeach  either  on 
the  ground  of  fraud,  the  particular  and  precise  circumstances 
which  constitute  the  fraud,  must  be  stated:  the  acts  done,  or  the 
words  spoken,  which  constitute  the  fraud,  must  be  set  forth.  Ex- 
pressio  falsi  vd  suppreasio  veri,  or  some  fault,  design,  or  wicked 
and  evil  intention,  must  be  clearly  set  out  in  the  bill,  to  which 
the  defendant  is  called  to  answer;  it  will  not  do  to  impute  mere 
laches  to  impeach  a  solemn  adjudication  of  a  court  of  justice: 
4  Ohio,  492;^  Coop.  Eq.  217;  1  Johns.  Ch.  194.'  The  only  charge 
in  this  bill  is,  that  Baker's  heirs,  in  their  suit  against  Campbell 
and  others,  to  quiet  their  title,  did  not  set  out  a  collateral  writing 
given  to  Eichard  Campbell,  showing  his  deed  intended  as  a 
mortgage,  without  charging  their  knowledge  that  such  writing 
was  within  their  control.  If  such  writing  existed,  it  was  mat- 
ter of  defense,  and  should  have  come  from  the  other  side. 

2.  The  decree  sought  to  be  impeached  was  rendered  more  than 
twenty-  five  years  since,  and  the  long  acquiescence  of  the  com- 
plainants, and  the  too  obvioius  staleness  of  the  claim,  should  not 
call  into  activity  the  eneigies  of  a  court  of  equity  for  its  reliefs 
Lord  Camden,  in  Smith  v.  Clay,  3  Bro.  Ch.  640,  said  a  court  of 
equity  is  never  active  to  relieve,  when  a  party  has  slept  on  his* 
rights,  and  acquiesced  for  a  great  length  of  time.  Where  rea- 
sonable diligence  is  wanting,  this  court  is  passive,  and  doea^ 
nothing.  Laches  and  negligence  are  always  discountenanced,, 
and  therefore,  from  the  beginning  there  was  always  a  limitation, 
to  suits  in  this  court  Lord  North,  in  Filler  v.  Lord  Macclesfield^. 
declared,  that  though  there  was  no  limitation  to  a  bill  of  review,, 
yet  after  twenty-two  years  he  would  not  review  a  decree;  that 
interest  rei  tmbliccB  ut  sU  finis  lilium,  was  a  maxim  that  had 
always  prevailed  in  equily,  without  an  act  of  parliament.  A 
court  of  equity  is  governed  by  the  circumstances  of  the  case  be- 
fore it:  2  Story's  Eq.  739.  We  think  the  circumstances  disclosed 
in  this  case,  require  of  lus  to  sustain  the  demurrer  to  the  bill. 

Bill  dismissed. 

Fraud,  Plbadino:  Saimdera  v.  StoUa,  27  Am.  Deo.  263,  and  casra  cited  ia 
the  note. 

1.  JM^  T.  Imdlow.  3.  CMtUm  t.  CodwiM. 
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Tbustbes  of  MoIntibe  v.  Zanesyille  OANAL  & 
Manufacturing  Co 

[9  Ohio,  203.] 
BSQUBST  TO  A  CORPORATION  IN    TrUST    FOR  ChaRTTABUS  UsBS»    thoogh   ftt 

testator's  death  the  corporation  had  no  legal  capaor  /  to  take,  may  take 
effect  as  an  executory  devise,  whenever,  by  subsc  ^aent  incorporation^ 
capacity  is  acquired. 

Corporation  mat  be  Dissolved:  1.  By  death  of  its  members;  2.  Surrender 
of  its  franchises;  3.  Judgment  of  forfeiture  for  n  41-user  or  abuse. 

Corporation  Formed  for  Construotion  of  a  Canal  to  be  completed 
within  a  definite  time,  is  not  dissolved  by  failure  to  accomplish  the  woric 
within  the  time  specified,  in  the  absence  of  any  judgment  declaring  a 
forfeiture. 

Statute  Eecitino  that  a  Corporation  had  L  jst  its  Rights  by  failure  to 
'^xercise  them  within  the  time  required  b>  the  act  creating  it,  and  au- 
chorizing  a  purchase  of  the  real  estate  it  h^  acquired  up  to  that  time,  ia 
a  recognition  of  its  existence,  and  powei  to  contract  as  a  corporation. 

Bill  in  chancery.  Plaintiffs,  claiming  to  be  the  lawful  trus- 
tees of  a  charitable  fund,  created  by  the  will  of  John  Mclntire, 
bring  this  bill  against  the  Zanesville  Canal  and  Manufacturing 
Co.,  the  executors  of  Mclntire,  and  his  widow,  for  an  account- 
ing. In  1812  an  act  was  passed  by  the  legislature  to  enable 
John  Mclntire  and  his  associates  to  construct  a  canal  and  col- 
lect tolls  thereon.  In  1824,  the  Zanesville  canal  and  manufac- 
turing company  was  organized,  under  the  foregoing  act.  By 
the  act  of  incorporation,  the  work  was  to  be  completed  by  Feb- 
ruary 11,  1835,  and  upon  their  failure  within  this  period  to 
finish  the  work,  the  Muskingum  navigation  company  were  au- 
thorized to  take  possession  of  and  complete  it.  On  the  nineteenth 
of  February,  1835,  a  law  was  passed,  authorizing  the  canal  com- 
missioners to  take  possession  of  the  property  for  the  use  of  the 
state.  After  reciting  that  the  Zanesville  canal  and  manufactur- 
ing company  had  lost  its  rights  to  construct  the  canal  and  locks, 
by  non-execution  within  time,  it  provides  for  the  purchase  from 
them  of  the  real  estate  necessary  to  carry  on  and  mftinf^iTi  the 
dam  and  canal.  In  1836,  the  Mclntire  poor  school  was  incor- 
porated by  the  legislature.  The  act  recited  that  property  had 
been  devised  for  this  purpose  to  be  managed  by  the  Zanesville 
canal  and  manufacturing  company,  as  trustees,  and  that  it  had 
been  represented  that  said  company  had  ceased  to  exist,  so  that 
there  was  no  person  competent  to  carry  the  trust  into  execution; 
and  the  act  then  proceeded  to  create  a  corporation  of  five  trustees, 
who  were  clothed  with  the  powers  necessary  to  carry  the  devise 
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into  effect.  The  Zanesrille  canal  and  manufacturing  company, 
organized  in  1812,  did  not  obtain  its  charter  until  1816.  De- 
murrer and  answer. 

0.  B.  Ooddard  and  0.  C.  Convers,  for  the  Zanesrille  Canal 
and  Manufacturing  Company. 

T.  Ewing  and  R.  StiUioeUy  for  Young  and  wife. 

H,  Stanbery  and  O,  Swan^  for  the  complainants. 

By  Court,  Lane,  C.  J.  The  plaintiffs'  right  to  relief  in  the 
present  case  depends  upon  their  successfully  maintaining  the 
two  following  propositions,  to  wit:  that  the  will  of  McLitire 
created  a  charitable  trust,  which  this  court  can  enforce,  and  that 
they  are  the  lawful  trustees.  The  first  of  these  arises  upon  the 
plea  of  the  heirs;  the  second  is  presented  by  the  demurrers  and 
answers  of  the  other  defendants.  We  have  entered  upon  the 
examination  of  this  case  with  much  solicitude;  for  the  great 
value  of  the  property,  the  veiy  talented  efforts  of  counsel,  and 
the  consideration  that  this  is  the  first  proper  charity  which  has 
fallen  under  the  action  of  this  court,  all  tmite  to  magnify  its 
importance.  The  positions  taken  by  the  heirs  to  show  the  be- 
quest void,  are:  1.  That  the  objects  of  the  testator's  bounty  are 
uncertain,  and  that  the  trustees  had  no  capacity  to  take,  because 
the  Zanesrille  canal  and  manufacturing  company  had  no  exist- 
ence as  a  corporation  at  the  time  of  making  and  probate  of  the 
will;  2.  That  its  corporate  powers  have  been  so  forfeited  as  to 
terminate  its  existence;  3.  That  the  bequest  to  the  officers  of 
the  company,  vests  the  estate  in  them,  in  that  character,  since 
they  hold  by  an  annual  tenure,  and  are  liable  to  be  changed  at 
each  successive  election. 

It  is  admitted,  that  such  a  bequest  as  this  would  be  sustained 
in  England.  However  uncertain  the  object,  whether  the  person 
to  take  be  in  esse  or  not,  whether  the  bequest  can  be  carried 
into  exact  execution  or  not,  whether  the  general  charitable  in- 
tention is  clearly  manifested,  a  court  of  equity  will  sustain  the 
legacy  and  give  effect  to  it  in  some  form  upon  principles  of  its  own. 
But  it  is  asserted  by  the  counsel  for  the  heirs,  that  this  lax  and 
wide-reaching  jurisdiction  in  charities  is  peculiar  to  England, 
and  depends  on  the  statute  of  Elizabeth  only.  We  would  not 
unnecessarily  enter  into  the  much  disputed  and  greatly  perplexed 
inquiry  of  the  extent  of  chancery  jurisdiction  over  charities, 
independent  of  the  statute.  But  one  of  the  earliest  elements  of 
eveiy  social  commtmiiy  upon  its  law-givers,  at  the  dawn  of  its 
civilization,  is  adequate  protection  to  its  property  and  iustitu- 


Digitized  by 


Google 


438  MclKTiBE  V.  Zanesville  C.  &  M.  Oo.  [Ohio, 

tions,  which  subserve  public  uses,  or  are  devoted  to  its  elevation, 
or  consecrated  to  its  religious  culture,  and  its  sepulchers:  and 
in  a  proper  case,  the  courts  of  our  state  might  be  driven  into 
the  recognition  of  some  principle  analogous  to  that  contained 
in  the  statute  of  Elizabeth,  as  a  necessaiy  element  of  our  juris- 
prudence: 2  Story,  389;  17  Serg.  &  R.  88;'  9  Cow.  437.*  But 
without  reference  to  these  considerations,  where  a  trust  is 
plainly  defined,  and  a  trustee  exist,  capable  of  holding  the  prop- 
erty and  executing  the  trust,  it  has  never  been  doubted  that 
chancery  has  jurisdiction  over  it,  by  its  own  ioherent  authority, 
not  derived  from  the  statute,  nor  resulting  from  its  functions  as 
parens  patricp. 

The  property  devised  in  this  case,  consisted  of  land,  person- 
alty, and  stock  in  the  Zanesville  manufacturing  company;  the  legal 
ownership  of  this  was  either  in  Mclntire's  executor  or  heir.  Hie 
condition  on  which  the  devise  over  took  effect,  was  the  death  of 
the  daughter  without  issue.  The  objects  of  the  testator's  bounty, 
were  the  poor  children  of  Zanesville,  and  the  benefit  intended 
was  their  education.  There  is  no  doubt  that  a  trust  attached  to 
the  property,  whoever  might  hold  it;  **  for  whenever  a  person 
by  will  gives  property,  and  points  out  the  object,  the  property, 
and  the  way  it  should  go,  a  trust  is  created."  And  a  bequest  of 
land  to  A.,  to  construct  an  asylum  for  aged  sailors,  although 
inefficacious  to  pass  the  legal  titte,  sufficientiy  defines  the  trust, 
and  charges  the  heir  with  its  performance:  3  Pet.  119, 152;'  1 
Story's  Eq.  415;  4  Wheat.,  appendix.  The  position,  therefore, 
taken  by  the  heirs  in  the  plea,  that  the  land  descended  to  them, 
on  the  death  of  the  daughter,  absolved  from  the  trust,  is  not 
supported,  but  overruled. 

The  interests  of  the  heirs  are,  nevertheless,  involved  in  the 
case,  for  the  next  question  arising  is,  whether  the  trusts  which 
we  have  thus  found  to  exist,  shall  be  executed  by  the  plaintiffs, 
who  are  the  trustees  under  the  act  of  1836,  or  the  Zanesville 
canal  and  manufacturing  company,  who  are  the  trustees  de- 
signed by  the  testator,  or  upon  the  heirs  upon  whom  the  law 
throws  the  duty,  if  there  are  no  other  trustees.  In  the  state- 
ment and  arguments  made  by  counsel,  it  seems  to  be  assumed, 
that  the  Zanesville  canal  and  manufacturing  company  had  no 
legal  existence  until  1816.  I  am  not  certain  this  conclusion  is 
just.  In  1812,  a  statute  enabled  Mclntire  and  his  associates  to 
build  a  dam  across  the  Muskingimi,  and  cut  a  canal  around  the 
falls.    The  objects  expressed  in  the  preamble  are  the  advantages 

1.  WUman  t.  Lex.  2.  MeCartee  y.  Orpham  Aiylmm.  8.  IngUi  t.  JimiUm, 
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of  water-works,  and  the  improTement  of  the  naTigation.  It 
authorizes  them  to  acquire  lands,  for  the  purpose  of  making  a 
canal,  *'  or  the  better  to  answer  the  objects  of  this  act,"  and  it 
gives  the  right  of  suit  to  any  person  injured  by  their  neglect. 
The  statute,  therefore,  imposes  a  common  liability,  and  it  im- 
plies the  possession  of  common  property,  and  the  duty  of  ac- 
<sounting  for  profits.  The  organization  of  the  Zanesville  canal 
and  manufacturing  company  was  had  in  1814,  in  the  form  of  a 
-corporation.  Now,  the  bare  grant  **  to  hold  gildam  meroaioriam," 
a  mercantile  meeting,  has  been  taken  to  carry  corporate  power, 
on  account  of  common  expenditures:  10  Co.  30;*  1  Boll.  Abr. 
513;  so  a  grant  of  land,  to  a  town  on  rent,  and  other  similar 
•cases:  Ang.  &  Ames  on  Corp.  45.  So  the  grant  to  a  part  of  an 
ecclesiastical  sodeiy,  to  repair  their  meeting-house,  confers  cor- 
porate powers:  2Day(Conn.)  259.'  Itmight,  therefore,  perhaps, 
be  plausibly  contended,  that  it  was  a  legal  existing  corporation, 
before  the  date  of  the  will,  and  the  objection  of  their  want  of 
capacity  to  execute  trusts  might  receive  its  answer,  by  the  notifi- 
cation arising  from  the  subsequent  act  of  the  legislature. 

We  do  not,  however,  intend  to  place  our  decision  upon  this 
basis.  The  actual  situation  of  the  company  in  1815,  was  that 
of  a  corporation  de  facto,  with  officers,  and  a  capital  stock  of 
two  hundred  and  fifty  thousand  dollars,  held  in  the  form  of 
shares.  It  was  in  reference  to  this  condition,  that  Mdntire 
made  a  disposition  of  its  property.  We  have  seen  that  it  con* 
sisted  of  his  mansion-house,  lands,  personalty,  and  stock.  It 
passed  to  the  company  for  the  purposes  of  this  trust,  not  by  the 
death  of  Mclntire,  but  by  a  contingency  which  happened  in 
1820,  and  after  the  statute  of  1816,  which  imposed  upon  them 
the  most  ample  capacity  for  holding  it.  The  bequest  upon  this 
trust,  can  take  effect  upon  the  veiy  common  ground  as  a  re- 
mainder, contingent  upon  the  death  of  Mclntire,  because  lim- 
ited to  a  i>erson  not  in  being,  but  becoming  vested  by  the 
capacity  acquired  by  the  corporation,  before  the  determination 
of  the  particular  estate.  And  we  should  be  justified  in  taking 
still  stronger  ground  by  the  authority  of  a  majority  of  the 
judges  in  the  Sailor's  Snug  Harbor,  3  Pet.  99,  in  hol^g  that 
a  bequest  upon  charitable  uses  may  take  effect,  as  an  executory 
devise,  to  a  corporation  subsequently  acquiring  the  capacity  to 
hold.  It  is,  therefore,  without  difficulty  we  conclude,  that  on 
the  deoease  of  the  daughter,  the  propcoiy  of  Mclntire  passed 

1. 5iittoii'f  Com.  3.  TOdm  ▼.  MtUaXf, 
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to  the  Zanesrille  canal  and  manu&otoring  company  upon  these- 
trusts. 

It  only  remains  to  inquire  if  their  right  to  it  has  been  lost^ 
either  by  their  own  neglect,  or  by  subsequent  legislation.  The- 
act  of  1836  was  passed  upon  the  supposed  case  that  this  com- 
pany had  beconub  extinct.  It  carefully  saves  the  rights  of  all 
persons  in  the  property,  consequently  the  company  lost  none  of 
its  interests,  if  it  then  had  a  legal  existence.  If  the  corpora- 
tion has  been  dissolved,  it  is  not  through  judicial  action,  but  by 
the  bare  and  naked  effect  of  the  statute  limiting  the  time  for  the- 
completion  of  the  dam  and  canal.  It  must  be  observed  that  ii 
is  not  the  fifteenth  section  of  the  statute  of  1816,  which  works- 
this  forfeiture,  since  the  time  there  given  is  extended  in  Jan- 
uary, 1817,  for  one  year:  15  Ohio  L.  35;  and  in  December,  1817, 
until  December,  1818:  21  Id.  53;  and  in  1828  is  enlarged  until 
the  eleventh  of  February,  1835.  The  last  act,  26  Id.  57,  5,  26, 
27,  instead  of  declaring  all  rights,  privileges,  and  immunities- 
determined  in  case  of  failure,  like  the  statute  of  1816,  only  pro- 
vides that  the  Muskingum  navigation  company  may  finish  the- 
canal  and  hold  it,  until  their  expenditures  are  reimbursed. 
There  is  no  forfeiture  attached  to  the  last  enlarging  statute,  ex- 
cept what  arises  from  mere  lapse  of  time.  No  further  legisla- 
tive act  works  a  forfeiture,  except  that  resulting  trom.  the  act  of 
1835,  which  recites  that  the  Zanesville  canal  and  manufacturings 
company  have  lost  "  its  right  to  construct  the  work,"  and  au- 
thorizes the  canal  commissioners  to  purchase  from  them.  Now^ 
the  modes  by  which  a  private  corporation  in  our  country  is  dis- 
solved, are:  1.  By  the  death  of  its  members;  2.  Surrender  of 
its  franchises;  3.  A  judgment  of  forfeiture  for  non-user  or 
abuse.  But  the  Zanesville  canal  and  manufacturing  company^ 
has  continued  an  organized  and  existing  body  until  tiie  present 
day:  there  has  been  no  Judicial  act  declaring  a  forfeiture,  and 
the  legislature  by  the  act  of  the  nineteenth  of  February,  1835,  after 
the  time  of  its  supposed  dissolution,  recognized  it  as  a  person 
capable  of  contracting  by  authorizing  a  purchase  from  it:  33^ 
Id.  90.  It  seems,  then,  plain  to  us,  that  at  the  time  of  the  pas- 
sage of  the  statute  of  1836,  the  Zanesville  canal  and  manufac- 
turing company  had  not  ''  ceased  to  exist,"  and  that  their  cor- 
porate rights  to  execute  the  will  of  Mclntire,  through  their  offi- 
cers according  to  his  true  meaning,  was  not  affected  nor 
impaired;  consequentiy,  the  incorporation  of  the  new  board  of 
trustees  was  void  by  the  terms  of  the  act. 

The  suggestion  that  the  bill  may  be  sustained  at  the  suit  of 
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ihese  plaintiffs,  as  the  representatiTes  of  cestui  que  tnui^  can  not 
be  supported.  This  court  would  entertain  a  suit  for  misman- 
agement brought  by  the  prosecuting  attorney:  86  Ohio  L.  85» 
sec.  43,  or  upon  the  relation  of  a  party  in  interest;  but  such  & 
proceeding  would  require  a  biU  of  a  structure  altogether  differ- 
ent from  this. 
Bill  dismissed. 

Dissolution  of  Cobporatiok:  See  cases  from  this  series  cited  in  note  to- 
Rider  t.  Umhn  Factory,  30  Am.  Dec  497. 

BiQUBSTS  to  Chabitablb  Uses:  Burr  t.  Smith,  29  Am.  Dec  154^  the> 
note  to  which  refers  to  other  cases  in  this  series  upon  the  sabjeot;  als» 
Moor^$  Heir$  v.  Moare^s  Devisees,  Id.  417,  and  note;  also  8a$idermm  t.  WhUet, 
Id.  091,  and  note  thereto,  containing  nnmeroos  citations  and  referenosa  rala- 
tlve  to  the  validity  of  bequests  for  charitable  nses. 
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Hannah  v.  Swabneb. 

[8  WATXt,9.] 

Debo  Delivkrsd  to  Onb  of  Two  Gbantsbs  Named  theebxv,  withoat 

saying  anything  of  the  other,  is  void  as  to  the  latter. 
Whether  Deed  has  been  Delivered  or  not,  is  a  qneetion  of  &ot  for  the 

jnry  to  determine. 

Ebbob  to  the  common  pleas  of  Peny  county.  Ejectment  for 
ft  tract  of  land.  The  jury  found  a  special  yerdict,  upon  which 
the  i>artie8  agreed  that  the  court  should  render  judgment,  with 
leave  to  the  other  party  to  sue  out  a  writ  of  error  without  oath 
or  bail.  The  following  are  such  of  the  facts  found  by  the  spe- 
cial verdict,  as  are  essential  to  an  understanding  of  the  opinion 
of  the  court:  Joseph  Smith  died,  leaving  a  will,  by  which  he  di- 
rected his  executor  to  sell  all  his  estate,  real  and  personal,  and 
out  of  the  proceeds  to  pay  certain  legacies  to  his  five  children 
ftnd  one  grandchild.  The  legatees  under  the  will  agreed  to  di- 
vide the  real  estate  of  the  deceased  among  themselves  in  parts 
proportioned  to  the  amount  of  the  legacies  bequeathed  to  them. 
After  this  agreement  was  executed,  they  found  that  the  part  al- 
lotted to  John  Smith,  Sarah  Hannah,  and  Jesse  Miller  was  worth 
fiixiy-six  dollars  and  sixiy-seven  cents  more  than  the  part  allotted 
to  Elizabeth,  Mary,  and  Joseph;  and  John  Smith,  John  Hannah, 
and  Jesse  Miller  gave  a  note  to  Joseph  Smith,  Elizabeth  Smith, 
and  John  White,  for  that  sum.  The  executors  of  Joseph  Smith, 
deceased,  then  executed  a  deed  of  conveyance  to  John  Smith, 
John  Hannah,  and  Jesse  Miller  for  the  part  of  the  land  allotted 
to  them  by  the  agreement.    This  deed  was  delivered  to  Jesse 
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Miller,  aiid  remained  in  his  possession;  and  whether  the  ezeou- 
tion  and  deliyeiy  thereof  were  assented  to  or  not  by  the  said 
John  Hannah  and  his  wife,  or  either  of  them,  is  not  proved;  and 
whether  this  amounts  to  a  deliveiy  of  the  deed  and  transfer  of 
the  estate  to  John  Hannah,  so  as  to  divest  the  estate  of  his  wife, 
the  jury  are  ignorant,  and  refer  it  to  the  court.  The  giantees 
above  named  afterwards  divided  the  land  conveyed  to  them  by 
said  deed,  and  a  judgment  was  obtained  against  Hannah,  in  his 
life-time,  and  an  execution  issued  thereon,  under  which  his  por- 
tion was  sold  to  one  Gordon,  who  dispossessed  said  Hannah, 
and  afterwards  conveyed  to  the  present  defendant.  John  Han- 
nah afterwards  died,  and  his  widow,  Sarah  Hannah,  is  the  pres- 
^ent  plaintiff.  On  this  verdict  the  court  below  rendered  judgment 
ior  the  defendant. 

Wails,  for  the  plaintiff  in  error. 

Penrose,  for  the  defendant  in  error. 

By  Court,  Oibsok,  C.  J.  No  such  &cts  are  found  as  amount 
to  a  delivery  in  law.  It  is  said  in  Yiner's  Abridgment,  Faits, 
I,  7:  ''If  a  man  make  an  obligation  to  two,  and  deliver  it  to 
one  of  them  only,  and  say  nothing  of  the  other  on  the  livery, 
ihe  deed  is  void  as  to  him;"  for  which  he  cites  the  year  book, 
3  Hen.  YI.,  19.  So  in  HungcUe's  case,  5  Bep.  103,  an  action  was 
not  maintained  on  a  bond  to  perform  an  award  if  made  and 
delivered  to  the  defendants  by  such  a  day,  on  proof  that  it  was 
delivered  to  one  of  them  and  not  to  the  other.  In  the  verdict 
before  us  no  mor^  is  found  than  that  the  deed  was  delivered  to 
one  of  the  giantees;  for  the  jury  explicitly  say  that  they  are 
ignorant  whether  the  delivery  to  him  was  assented  to  by  the 
others.  In  the  Bank  of  Washington  v.  Smith,^  5  Serg.  &  B.  318, 
the  assent  of  an  absent  grantee  was  presumed;  but  there  was 
an  actual  delivery  to  a  third  person,  and  to  the  giantee's  present 
Qse — a  circumstance  which  is  wanting  here,  and  which  is  a  dis- 
ting^shing  one,  perhaps,  in  all  the  cases.  In  Taw  v.  Bury,  2 
Dyer,  167  b,  A.  delivered  his  bond  to  B.  to  deliver  it  to  the 
obligee  as  his  deed;  the  obligee  refused  to  receive  it,  whereupon 
B.  left  it;  but  the  obligee  afterwards  sued  and  recovered  on  it, 
because,  by  the  first  delivery  it  was  A.'s  deed  without  deliveiy 
over,  though,  had  it  been  given  to  be  delivered  over  on  the  per- 
formance of  a  condition,  it  would  have  been  otherwise.  But  if 
the  writing  be  given  to  a  stranger  without  any  intimation  or 
declaration  of  intention,  it  remains  inoperative;  "  for  the  bare 

1.  Smtik  T.  Bank  qf  Woikingt^. 
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act  of  deliTery  to  him  without  words,  worketh  nothing:"  Co^ 
lit.  86  a.  The  rule  to  be  extracted  from  all  this  is,  that  a  de-^ 
liyery  to  a  third  person  for  the  present  use  of  the  grantee^ 
makes  the  instrument  a  present  deed;  but  that  a  deUyery  to  hi» 
use  when  he  shall  perform  a  condition,  makes  not  a  present  deed» 
and  the  grant  may  be  frustrated  by  his  refusal  to  perform  it; 
and  that  a  bare  delivery  to  a  stranger  without  words  of  direc- 
tion to  deliver  over  to  ihe  grantee,  either  absolutely  or  condi- 
tionally, is  merely  void. 

Now  the  most  favorable  construction  that  can  be  made  for  the* 
defendant,  is  to  say  that,  for  the  purpose  of  receiving  a  deed^ 
each  of  the  giantees  must  be  considered  as  standing  in  the  rela- 
tion of  a  stranger  to  the  rest,  else  a  delivery  to  the  one,  without 
direction  to  deliver  it  to  the  others,  would  perfect  the  deed  a» 
to  all,  which  we  have  seen  is  not  so;  and  here  it  is  not  found 
that  there  was  any  direction  to  the  grantee  who  received  the 
deed,  it  being  nakedly  affirmed  that  it  was  delivered  to  him  and 
kept  in  his  possession.  Had  it  been  given  to  him  for  deliveiy 
to  the  others  also,  it  would  have  presently  vested  the  estate  in 
them  without  their  consent;  insomuch  that  they  could  not,  on 
the  principle  of  Bniler  and  Baker's  case,  3  Bep.  25,  have  di- 
vested it  by  a  subsequent  expression  of  oral  dissent.  But  na 
such  fact  is  found;  and  we  are  unable  to  pronounce  on  the 
premises,  that  there  was  a  delivery  in  law.  The  difficulty  is  ta 
say  whether  enough  is  found  to  enable  us  to  give  judgment  for 
any  one.  The  jury  have  set  forth  an  instrument  in  the  form  of 
a  deed,  and  it  was  their  business  to  find  a  delivery  in  &ct,  or 
circumstances  constituting  a  delivery  in  law;  or  to  find  that  it 
was  not  delivered  at  all.  The  case,  then,  being  insufficiently 
found,  is  remitted  to  another  jury,  to  say  either  that  the  deed 
was,  in  fact,  delivered  to  the  grantees,  if  the  evidence  shall 
warrant  it,  or  that  it  was  delivered  to  one  of  them,  and  not  ta 
the  rest.  Other  principles  may  be  involved  in  the  cause,  which 
can  not  be  settled  before  the  facts  are  ascertained. 
Record  remitted. 

Deuvebt  of  Debd,  What  is:  See  note  to  Cfhe8$  v.  Chess,  21  Am.  Deo. 
361,  and  cases  there  dted  and  referred  to.  The  principal  case  is  cited  ia 
Hastings  v.  Vcmghn,  5  Gal.  318,  to  the  point  that  the  £aot  of  delivery  is  a 
qmestion  of  fact  for  the  jnry. 
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OoaOffONWEALTH  FOB  THE  TJSE  OF  HaHN  V.  MoGoT. 

[8  WATXt,  16S.] 

pLAXunrF  nr  Surr  aoainst  Substies  of  Sherut  must  Show  Damao^ 
sustained  by  him  through  the  sheriff's  neglect  or  failore  in  the  perform- 
ance of  his  duty. 

BBMBm,  IK  BxxouTiNo  FORI  Facias,  must  be  Govebnbd  bt  thb  Sum 
Iinx>B8BD  on  the  back  of  the  writ,  and  not  by  that  contained  in  the  body 
of  the  writ.  The  indorsement  on  the  writ  is  the  official  act  of  the  protho- 
notary,  and  is  presumed  to  be  right  until  the  contrary  is  shown. 

Feb  of  Offiobbs  abb  not  Reooybbabls  in  action  against  sureties  of 
sheriff  to  reooyer  money  collected  by  him  on  an  execution,  ezoept  where 
such  fees  were  previously  advanced  by  the  plaintiff. 

Bebbiff  is  Pbbsumbd  to  havb  Golleotbd  Amouht  of  Fdsbi  Fagias, 
which  he  has  held  in  his  hands  for  several  years  without  returning,  and 
the  burden  of  proving  that  he  did  not  collect  it,  Ib  upon  him  or  Ids  sure- 
ties. 

Ebbob  to  the  common  pleas  of  MiflBiTi  county.  Debt  upon 
-the  official  reoognizanoe  of  Sheriff  Stuart,  against  the  defendant, 
^ho,  was  one  of  liis  sureties.  The  plaintiff  gave  in  evidence  the 
Tecord  of  a  suit  against  John  Hahn,  in  which  a  judgment  was 
Tendered  for  the  defendant,  and  &Ji.  fa.  against  the  plaintiff  for 
^osts,  which  went  into  the  hands  of  Sheriff  Stuart,  but  was  never 
letumed.     The  other  &cts  are  stated  in  the  opinion. 

J.  A.  Fisher,  for  the  plaintiff  in  error. 

Hale,  for  the  defendant  in  error. 

By  Court,  Sbbobant,  J.  By  the  act  of  assembly  of  the  twenty- 
eighth  of  March,  1803,  the  condition  of  the  sheriffs  recogni^ 
canoe  is,  well  and  truly  to  serve  all  writs  and  process,  and,  on 
request,  to  pay  over  moneys  coming  to  his  hands,  and  well  and 
faithfully  to  perform  all  the  trusts  and  duties  of  the  office.  By 
the  fourth  section,  authority  to  institute  actions  of  debt,  or  of 
scire  faciaa,  is  given  to  the  commonwealth  or  individuals  who 
«hall  be  aggrieved  by  the  misconduct  of  the  sheriff,  and  upon 
Buch  writs  it  shall  be  proved  what  damage  hath  been  sustained, 
and  a  verdict,  judgment,  and  execution  are  to  be  given  for  so 
much,  with  costs:  which  suits  may  be  instituted,  and  the  like 
proceedings  be  thereupon  had,  as  often  as  such  damage  shall  be 
sustained.  It  is  necessary,  therefore,  under  this  act,  for  any 
person  suing  upon  a  sheriffs  recognizance,  to  show  that  he  is 
Aggrieved  by  the  misconduct  of  the  sheriff,  and  that  he  has  sus- 
tained damage  by  reason  thereof,  before  he  can  recover.  This 
•official  security,  like  other  official  bonds  and  securities  required 
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of  officers  under  our  laws,  was  intended,  so  far  as  respects  in* 
dividuals,  for  their  indemnify.  It  is  not  sufficient  to  entitle  anr 
individual  to  recover  upon  it,  that  he  shows  a  misconduct  in  the 
officer,  a  violation  or  omission  of  his  general  duty  as  sheriff^ 
such  as  not  returning  dkfierifadas.  He  can  not,  for  that  alone» 
recover  nominal  damages  in  this  suit.  The  sheriff  can  only  be 
proceeded  against  for  it  by  the  commonwealth,  either  by  indictr 
ment  (Dalt.,  Sheriff,  493),  or  by  the  courts  where  he  is  in  con- 
tempt, by  attachment.  To  sustain  a  civil  action,  the  party  suing 
must  show  some  loss  or  damage  which  he  sustained  by  the  acts 
or  omissions  of  the  sheriff  in  the  performance  of  his  duty. 

The  question  then  arises,  in  this  case,  whether  the  plaintiff 
below  showed  that  he  had  sustained  loss  or  damage  under  this 
act  by  the  neglect  of  Sheriff  Stuart  to  return  the  two  writs  of 
fieri  facias  put  into  his  hands.  Those  writs  were  issued,  one  in 
1832,  and  the  other  in  1833,  and  had  never  been  returned  at  the 
trial  of  this  suit  in  the  court  of  common  pleas,  but  were  pro- 
duced by  the  present  defendant  at  the  trial  on  notice. 

Begnlarly,  it  is  the  bounden  duty  of  the  sheriff  to  return  all 
writs  to  him  directed,  at  the  time  and  place  commanded  in 
the  body  of  the  writ.  This  return  is  his  answer  to  the  writ: 
and  it  is  highly  important,  for  his  own  protection  and  that  of 
his  sureties,  as  well  for  the  interest  and  security  of  the  common- 
wealth and  of  suitors,  that  sheriffs  should,  in  all  cases,  strictly 
comply  with  this  duty.  By  the  ancient  oath,  at  the  common 
law,  the  sheriff,  amongst  other  things,  swore  well  and  truly  to 
serve  and  return  the  writs  directed  to  him:  and  we  see  many 
mischiefs  and  inconveniences  daily  grow  from  a  neglect  of  this 
duty,  on  the  part  of  sheriffs,  to  themselves  and  others.  At  the 
common  law,  the  remedy  seems  to  have  been  to  amerce  the  sher- 
iff for  his  neglect  in  this  particular:  for  it  is  said  that  when  a 
writ  is  delivered  to  the  sheriff  to  execute,  he  ought  to  receive  it» 
and  not  deliver  it  to  the  party  that  delivered  it  to  him,  back 
again,  but  must  execute  it,  and  then  return  it  into  court,  for  so 
he  is  commanded  by  the  writ;  and  if  he  doth  not  so,  upon  com- 
plaint made  thereof,  the  court  will  set  a  fine  upon  him:  Dait., 
Sheriff,  102.  And  now  on  the  return  day  of  a  fieri  fadas^  the 
sheriff  may  be  called  on  by  rule  to  return  the  writ,  and  if  he 
neglect  to  do  so,  or  to  offer  a  reasonable  excuse,  the  court  will 
grant  an  attachment  against  him:  1  H.  Bl.  543;'  Bing.  Ex. 
258.  It  would  seem,  however,  to  be  held,  that  for  merely  not 
returning  a  fieri  faciaSy  an  action  does  not  lie  against  the  sheriff 

1.  King  ▼.  Bdk9t, 
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at  common  law:  Id.  251;  Wats.,  Sheriff,  82;  bat  the  parly  oiight 
to  proceed  by  rule  and  attachment. 

There  are  some  authorities  that  look  the  other  way,  cited 
Dalt. ,  Sheriff,  493.  Lord  Coke,  in  2  Inst.  452,  comments  on  the 
statute  of  2  Westminster,  which  enacts  that  if  any  man  doth 
fear  the  malice,  indirect  dealing,  or  negligence  of  the  sheriff,  in 
the  execution  of  any  writ,  he  may  deliyer  it  in  open  court,  or 
may  take  of  the  sheriff  a  bill  containing  the  names  of  the  de- 
mandants and  tenants,  and  require  the  sheriff  to  put  his  seal  to 
it,  and  if  he  refuses,  others  present  may  put  their  seals  as  wit- 
nesses to  it,  and  if  the  sheriff  or  under  sheriff  make  not  a  due 
return  of  the  writs  delivered  or  offered  unto  him,  upon  com- 
plaint to  the  justices  of  the  one  bench  or  the  other,  they  are  to 
make  a  judicial  writ  to  the  justices  of  assize,  to  inquire  thereof, 
by  virtue  whereof  the  justices  of  assize  shall  haye  power  to  in- 
quire thereof,  by  those  that  were  present  when  the  writ  was  de- 
Uyered;  and  if  Hbto  sheriff  be  found  in  fault,  then  upon  return 
thereof  into  the  bench,  etc.,  he  shall  be  punished  and  yield 
damages,  etc.  In  this  special  case,  says  Lord  Coke,  the  de- 
mandant or  plaintiff  shall  have  an  action  against  the  sheriff  for 
not  returning  the  writ,  whereas,  regularly,  for  not  returning  of 
a  writ,  the  sheriff  shall  be  amerced  qiuousque,  but  for  a  false  re- 
turn, or  for  embezzling  of  a  writ,  an  action  doth  lie  at  the  com- 
.mon  law  against  the  sheriff. 

However  this  may  be,  if  any  damage  has  been  here  sustained 
by  the  omission  of  the  sheriff  to  return  a  writ,  the  case  falls 
within  the  provisions  of  the  act  of  1803,  whether  the  remedy  in 
other  cases  be  by  rule  and  attachment,  or  by  indictment,  or  by  ac- 
tion at  common  law;  for  the  act  gives  a  new  and  specific  remedy  in 
that  case.  Then  had  the  present  plaintiff  any  interest  in  the  exe- 
cution of  these  writs,  and  if  he  had,  has  he  been  damaged  by  the 
neglect  of  the  sheriff  to  return  them  ?  The  court  below  chafed 
that  the  sheriff  could  only  levy  on  writ  No.  40,  to  August  term, 
1832,  the  sum  of  eleven  dollars  seveniy-eight  and  one  half  cents, 
being  the  officers'  costs,  and  the  sum  contained  in  the  body  of 
the  writ,  notwithstanding  there  was  indorsed  on  the  writ  a  fur- 
ther sum  of  seven  dollars  and  thirty  cents,  the  defendant's  bill 
of  costs  at  May  term,  1830.  But  we  think  it  is  the  duiy  of  the 
sheriff,  in  executing  a  writ  of  fieri  facias,  to  be  governed  in  the 
amount  to  be  levied  by  the  sum  indorsed  on  the  back  of  the 
writ,  and  that  he  is  not  to  follow  that  which  is  contained  in  the 
body;  such  has  been  the  constant  practice.  The  sum  mentioned 
in  the  body  is  often  nominal;  the  indorsement  states  the  cred- 
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its,  the  items  of  costs  and  charges,  the  dates  of  interest,  and 
•contains  the  real  demand  of  the  plaintiff,  and  has  been  consid- 
•ered  as  the  statement  of  the  sum  really  due,  and  the  exact  speci- 
fication of  the  amount  the  defendant  is  to  pay.  Where  they 
Taiy,  the  indorsement  is  the  guide;  the  sheriff  would  be  justi- 
fied in  receiving  that,  and  is  bound  by  it  in  collecting  by  sale. 
The  court  below  seem  to  have  thought  that  because  no  evidence 
was  given  when  this  part  of  the  indorsement  was  made,  the 
sheriff  could  not  levy  it.  But  it  is  not  incumbent  on  the 
plaintiff  to  show  this  by  extrinsic  evidence.  The  writ  and  the 
indorsement  are  all  the  official  acts  of  the  prothonotary,  and 
must  be  taken  to  be  right  and  proper,  at  least  till  the  contrary 
is  shown.  Omnia  preaumuntur  rUe  esse  acta,  in  the  case  of  pro- 
•cess  issued  by  the  proper  officer.  The  indorsement  being  a 
matter  in  pais,  the  defendant  might  show  that  it  was  not  the  act 
of  the  proper  officer,  or  that  it  was  improperly  made.  But 
until  that  is  done,  it  must  be  presumed  to  be  right;  and  the 
sheriff  was  bound  to  obey  the  writ,  and  would  be  justified  by 
so  doing  in  all  cases.  It  does  not  lie  in  his  mouth  to  dispute 
or  question  the  writ  as  he  receives  it.  And  here  he  produced 
these  writsr  on  notice,  and  there  is  no  evidence  that  any  addition 
was  impi  jperly  made. 

As  to  the  fees  of  the  officers,  the  charge  of  the  court  was  cor- 
rect. It  was  decided  by  this  court  last  term,  in  Beale  v.  The 
-Commoj.weaUh,  7  Watts,  186,  that  in  an  action  by  the  plaintiff 
against  the  sureties  of  the  sheriff,  to  recover  the  money  collected 
by  the  sheriff  on  an  execution,  the  fees  of  the  officers  are  not 
recoverable,  except  where  they  have  been  previously  advanced 
i>y  th(j  plaintiff.  The  present  plaintiff  then  had  an  interest  in 
the  collection  of  the  bill  of  costs;  and  if  the  plaintiff  in  the 
writ  No.  40,  which  was  nonsuited,  had  goods  or  property  suffi- 
cient to  pay  them,  the  sheriff  was  bound  to  levy  on  his  property 
and  collect  them.  But  several  years  had  elapsed,  the  sheriff  had 
long  since  gone  out  of  office,  this  writ  remained  unretumed,  and 
was  produced  by  the  sheriff  on  the  trial.  If  he  has  levied  and 
collected  these  costs,  and  never  paid  them  to  the  defendant,  or  if 
it  was  in  his  power  to  do  it  and  he  has  neglected  his  duty,  in  either 
<saBe  the  present  plaintiff  has  sustained  damage  by  his  misconduct. 

What  then  is  the  presumption  that  must  arise  where  a  sheriff 
has  had  a  writ  of  execution  in  his  hands  and  suffered  this  state 
of  things  to  exist,  permitted  several  years  to  pass  by,  had  quit- 
ted the  office,  and  had  never  given  any  answer  by  returning  the 
writ  as  he  was  commanded  to  do,  but  kept  it  in  his  private  cus- 
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tody?  It  appears  to  me  that,  until  some  eridence  is  giyen  by 
the  sheriff  either  of  the  payment  of  the  money  to  the  plaintiff, 
or  of  his  inability  to  serve  the  process,  the  presumption  must 
be  that  he  has  served  it.  We  can  not  presume  that  he  neglected 
his  duty,  or  in  the  absence  of  any,  even  the  slightest  proof,  that 
the  plaintiffs  were  without  means  of  payment.  The  difficulty 
has  arisen  from  the  sheriff's  own  neglect.  If  the  plaintiff  had 
no  property,  it  was  easy  to  return  nulla  bona,  or  show,  now, 
fiome  evidence  of  the  £Etct:  and  that  burden,  we  think,  lies  on 
the  sheriff  to  make  out,  either  by  such  return  or  by  some  evi- 
dence. To  make  a  return,  as  has'  been  before  shown,  is  his 
bounden  duty  in  all  cases.  He  is  to  return  nil  habei  or  non  est 
inventiLS,  directly,  and  not  so  far  as  appeared  to  him,  or  by 
indirect  reference:  Dalt.  163.  If  he  makes  a  return  it  is  evi- 
dence in  his  own  favor,  and  throws  the  burden  of  proof  on  the 
plaintiff.  If  he  does  not,  it  is  right  he  should  show  why  he  did 
not  collect  the  debt. 

On  the  naked  evidence  of  the  delivery  of  the  writ,  and  its 
never  being  returned,  the  case  thereof,  as  to  this  bill  of  costs,  is 
against  the  sheriff:  the  presumption  is  that  he  has  collected  the 
<K>sts,  and  has  not  paid  them  to  the  party.  But  he  may  on  an- 
other trial  show  that  he  never  collected  tliese  costs,  and  that  he 
had  a  good  excuse  for  not  collecting  them,  or  that  he  has  col- 
lected and  paid  them:  and  these  will  be  the  questions  to  be  de- 
cided, in  order  to  ascertain  whether  the  present  plaintiff  has 
been  aggrieved,  and  has  sustained  damage  by  the  misconduct  of 
the  sheriff. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

Approved  in  Commonwealth  v.  Oontmer,  21  Pa.  St.  274,  on  the  point  that  in 
an  action  on  the  recognizance  of  a  sheriff,  the  plaintiff  can  not  reoover,  onleM 
lie  has  been  aotaally  aggrieved. 


MiLLEB  V.  GeTTTSBUBG  BaNK 

[8  Watts,  IW.l 
Cbedztob  to  whom  Claims  abe  Tbansfekkbd  as  Gollatsbal  Ssouanr, 
is  bonnii  to  nse  ordinary  diligence  in  collecting  them,  and  is  liable  for  loss 
resulting  from  his  failnre  to  do  so;  but  if  the  transfer  merely  authorizes 
such  creditor  to  receive  the  proceeds  of  the  claims  when  collected,  and 
apply  them  to  the  payment  of  his  debt,  he  is  not  bound  to  prosecute 
their  collection. 

Ebbob  to  the  common  pleas  of  Adams  counfy.    Action  on  the 
The  plaintiff,  being  indebted  to  the  defendant  on  two 
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promissoiy  notes,  confessed  judgments  to  the  sureties  on  said 
notes,  which  judgments  were  marked  for  the  use  of  the  bank» 
and  the  following  paper  was  also'  executed  and  deliyered  to  the^ 
bank: 

**  Sampson  S.  Eino,  Esq.  Sir:  Tou  will  proceed  without 
delay  with  the  collection  of  the  accounts  I  left  with  you  for  that 
purpose,  and  as  the  money  is  received,  pay  it  over  to  the  bank 
of  Gettysburg,  to  be  credited  on  the  debt  due  by  William  Miller 
and  James  Reid,  which  they  became  liable  for  as  my  indorsers, 
for  which  purpose  the  said  accounts  are  hereby  transferred  Uy 
the  bank  of  Gettysburg;  and  as  soon  as  these  claims  are  satis- 
fied this  transfer  to  be  Toid.  James  H.  Milleb." 

The  declaration  alleged  that  there  was  a  transfer  of  the  claims- 
therein  mentioned  to  the  bank  for  collection,  and  the  bank  had 
neglected  to  prosecute  them,  whereby  they  were  lost  by  the  in- 
solvency of  the  debtors  and  otherwise.  The  plaintiff  on  the 
trial  offered  evidence  to  prove  these  allegations,  but  the  judge, 
being  of  opinion  that  the  legal  interpretation  of  the  paper  was- 
not  such  as  to  impose  on  the  bank  any  responsibility  for  the 
prosecution  or  collection  of  the  claims,  rejected  all  the  evidence 
tending  to  show  negligence  on  the  part  of  the  bank.  This  rul- 
ing was  assigned  for  error. 

Cooper  and  Alexander,  for  the  plaintiff  in  error. 

Smyser  and  Stevens,  lot  the  defendant  in  error. 

By  Court,  Sbboeant,  J.  This  case  depends  on  the  construo- 
tion  of  the  instrument  of  the  second  of  March,  1822.  On  the 
part  of  the  plaintiff  it  is  contended  that  it  was  a  transfer  to  tho 
bank  of  the  accounts  then  in  the  hands  of  Sampson  S.  King, 
Esq.,  justice  of  the  peace,  as  a  collateral  security  for  the  debt 
of  Miller  to  the  bank,  and  that  the  bank  was  bound  to  use  duo 
diligence  to  collect  these  accounts,  and  is  responsible  to  the 
plaintiff  for  their  neglect  in  that  respect,  by  which  several  of 
them  were  lost.  If  the  instrument  were  clearly  such  a  transfer, 
it  became  the  duty  of  the  bank  to  use  ordinary  diligence  in  re 
alizing  these  accounts,  and  they  would  be  responsible  for  losa 
occasioned  by  any  omission  to  do  so :  Beale  v.  The  Bank,  5  Watts, 
529.  The  instrument,  however,  seems  to  be  drawn  in  terma 
which  will  not  admit  of  this  interpretation.  The  accounts, 
which  were  very  numerous,  and  many  of  them  consisting  of 
small  items,  had  been  previously  placed  by  the  plaintiff  in  tho 
hands  of  the  magistrate  for  collection.     The  plaintiff,  then,  by 
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ttiis  order,  directs  the  magistrate  to  proceed  without  delay  in  the 
^ollection.  In  that  respect,  no  discretion  or  authoriiy  is  given 
to  the  defendant  to  interfere  or  control  the  magistrate:  his 
course  is  marked  out.  Then,  as  the  money  is  received,  he  is  to 
pay  it  over  to  the  bank,  for  which  purpose  the  accounts  are 
transferred  to  the  bank.  This  seems  to  conyey  no  general  con- 
trol or  power  to  the  bank  over  these  accounts,  but  merely  an 
authoriiy  to  receive  the  money  when  collected  by  the  magistrate, 
under  the  instructions  thus  given  to  him  by  the  plaintiff.  The 
magistrate  was  to  collect  and  pay  over:  the  bank  to  receive  and 
give  an  acquittance :  and  for  that  purpose  only  were  the  accounts 
transferred.  When  the  debt  of  the  bank  was  paid,  the  transfer 
was  to  terminate:  for  it  proceeds  to  say,  that  as  soon  as  the 
claims  of  the  bank  are  satisfied  (which  might  be  either  out  of 
these  funds  or  in  any  other  way),  then  the  transfer  is  to  be  void. 

According  to  the  best  construction,  therefore,  which  I  am  able 
to  give  to  this  instrument,  I  am  of  opinion  that  it  is  not  an  abso- 
lute transfer  of  these  accounts  to  the  bank,  but  passes  merely  a 
qualified  and  restricted  interest  in  the  proceeds  when  collected, 
agreeably  to  the  directions  given  by  the  plaintiff;  that  this  order 
bound  the  claims  when  given,  and  continued  to  operate  and  bind 
them  throughout;  that  after  this  order  had  been  given,  the  in- 
terest of  botJi  parties  in  the  accounts  continued  to  such  an  extent 
(until  the  defendants  were  paid),  that  neither  of  them  separately 
could  give  any  new  order  to  the  magistrate  varying  the  former, 
but  if  that  were  deemed  necessary,  the  consent  of  both  must 
have  been  obtained,  and  that  under  this  instrument  it  was  not 
incumbent  on  the  defendant  to  prosecute  the  collection  of  the 
claims  in  the  hands  of  the  magistrate,  or  to  do  more  than  simply 
receive  the  money  when  paid  over  to  them,  and  give  an  acquit- 
tance. The  i>arties  must  take  the  agreement  such  as  they  have 
chosen  to  make  it — ^peculiar  in  its  structure  and  phraseology, 
and  of  course  in  the  duties  it  creates. 

The  determination  of  this  point  disposes  of  the  bills  of  excep- 
tion to  evidence:  for  if  the  plaintiff's  cause  of  action  failed,  the 
evidence  to  show  the  liability  of  the  bank  for  the  acts  of  its 
president  was  immatmal. 

Judgment  affirmed. 

DnjoBNGB  wHion  HoLDKK  OF  Nbootiablb  Papxb  a8  Collateral  Sb- 
OURITT  MUST  ExEBCiSB  voK  ITS  CoLLECTnoN. — Where  a  creditor  takes  a 
negotiable  instrament  from  his  debtor,  as  collateral  security  for  the  payment 
of  his  debt^  and  holds  it  until  it  becomes  due,  it  is  his  duty  to  present  it  fof 
payment  at  maturity,  and,  if  it  is  dishonored,  to  give  notice  to  the  parties 
entitled  thereto,  in  Uie  same  manner  as  if  he  were  the  absolute  owner  of  the 
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instrument:  Peacock  v.  PurseU,  32  L.  J.,  C.  P.  (N.  S.)  266;  S.  C,  14  C.  B. 
(N.  S.)  728:  Byles  on  Bills,  381;  1  Dan.  Neg.  Inst.  677,  684;  Betterton  y. 
Roope,  3  Lea,  215;  S.  C,  31  Am.  Rep.  633;  Smith  v.  Miller,  43  N.  Y.  171; 
8.  C,  3  Am.  Rep.  690;  Alexandria  etc,  R,  R.  Co,  v,  Burke,  22  Gratt  254, 
262;  Sellers  v.  Jones,  22  Pa.  St.  423,  427;  Muirhead  v.  ^trifcpa<ncifc,  21  Id. 
237;  Rusfell  v.  ^e^tt«r,  10  Ala.  535;  Sohoul.  Bail.  193,  213;  Wheeler  v.  New- 
bould,  16  N.  Y.  392;  Reeoes  v.  Plough,  41  Ind.  204;  FooU  v.  BrouTn,  2  Mc- 
Lean, 369.  Bnt,  in  the  performanoe  of  this  duty,  ordinary  diligence  and 
skill  are  the  measure  of  the  pledgee's  responsibility:  Reeves  v.  Plough,  41 
Ind.  204;  Lee  v.  Baldwin,  10  Ga.  208;  Schoul.  Bail.  193;  OoodaU  y.  Rick- 
ardson,  14  N.  H.  567. 

Failurb  to  Make  pRESBirrifSNT  and  Give  Notice,  Effect  of.— If  the 
person  with  whom  negotiable  paper  is  left  as  collateral  security  neglects  to 
make  presentment  thereof  when  due,  or  fails  to  give  due  notice  to  bind  the 
parties  to  it,  or  does  not  use  due  diligence  in  making  the  collection,  so  that 
by  reason  of  his  neglect  the  paper  becomes  worthless,  he  will  be  liable  for 
the  loss  to  the  pledgor.  The  laches  of  the  pledgee  makes  the  instrument 
deposited  equivalent  to  payment,  and  the  debt  for  which  it  was  held  as  col- 
lateral security  becomes  thereby  extinguished:  Peacock  v.  PurseU,  32  L.  J., 
C.  P.  (N.  8.)  266;  S.  C.  14  C.  B.  (N.  S.)  728;  Hanna  v.  Holton,  78  Pa.  St. 
334;  S.  C,  21  Am.  Rep.  20;  Betterton  v.  Roope,  3  Lea,  215;  S.  C,  31  Am. 
Rep.  633;  SmUh  v.  MUler,  43  N.  Y.  171;  S.  C,  3  Am.  Rep.  690;  Whit- 
ten  V.  WrigfU,  34  Mich.  92;  Reeves  v.  Plough,  41  Ind.  204;  Byles  on  Bills, 
381;  Wakeman  v.  Oowdy,  10  Bosw.  208;  If^ord  v.  Morgan,  5  Sneed,  79. 
In  the  case  of  Peacock  v.  PurseU,  supra,  the  defendant  had  indorsed  to 
the  plaintiffs  a  bill  of  which  he  was  indorsee,  as  collateral  security  for 
«  debt  of  larger  amount  then  due,  the  balance  of  which  he  had  paid  in 
sash.  The  plaintiffs  failed  to  make  presentment  or  to  give  notice,  and  it  was 
decided  that  they  had,  by  their  laches,  lost  recourse  against  the  defendant^ 
both  upon  the  bill  and  upon  the  original  debt.  Byles,  J.,  in  delivering  his 
opinion  in  that  case  said:  **  It  is  quite  clear  that,  as  depositees  of  the  bill,  as 
they  had  the  rights  so  they  had  the  duties  of  holders.  No  one  else  could 
present  the  bill;  and  as  they  failed  in  that  duty,  they  discharged  the  defend- 
ant." This  doctrine  seems  to  be  approved  by  Mr.  Daniel  in  his  work  on 
negotiable  instruments:  See  voL  1,  page  677. 

The  learned  American  editors  of  White  and  Tudor's  Leading  Cases  in 
Equity,  vol  2,  pt.  2,  p.  1903,  say  that  "  the  American  courts  do  not  cany 
the  duty  of  the  creditor  to  take  active  measures  to  make  the  collateral  secur- 
ities ^or  the  debt  available  as  far  as  the  English."  Whatever  may  have  been 
the  case  formerly,  it  seems  to  us,  after  a  careful  examination  of  the  more 
recent  American  cases,  which  are  cited  above,  that  our  courts  are  now  in- 
clined to  hold  the  pledgees  or  depositees  of  negotiable  paper  held  as  collateral 
security,  to  as  strict  an  accountability  as  do  the  English  courts.  In  the  case 
of  Hanna  v.  Holton,  78  Pa.  St.  334;  21  Am.  Rep.  20,  Agnew,  J.,  delivering 
the  opinion  of  the  court,  says:  ''It  is  therefore  settled  in  this  state,  that 
where  the  collateral  is  lost,  by  the  insolvency  of  the  debtor,  in  the  collateral 
instrument,  through  the  supine  negligence  of  the  creditor,  he  must  account 
for  the  loss  to  his  own  debtor,  who  invested  him  with  its  entire  control."  In 
support  of  this  view  the  learned  judge  cites  the  principal  case,  and  a  number 
of  other  Pennsylvania  decisions.  See  also  Word  v.  Morgan,  5  Sneed,  79; 
Smith  V.  MiUer,  43  N.  Y.  171;  S.  C,  3  Am.  Rep.  690;  Wakeman  v.  Oowdy, 
10  Bosw.  208;  Whitten  v.  Wright,  34  Mich.  92;  May  v.  Sharp,  49  Ala.  140; 
Lamberton  y,  Windom,  12  Minn.  232. 
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Hay  v.  Maybb. 

[8  WAxn.  ao3.] 

Where  Onb  Who  has  a  Power  to  Sell  and  an  interest  in  land,  executet 
a  conveyance  thereof,  without  referring  to  the  power,  the  land  shall  pass 
by  virtue  of  his  ownership,  even  though  his  ownership  be  of  a  part  only, 
while  his  power  is  over  the  whole. 

Where  Testator  Devises  Lands  to  his  Daughter  in  Fee  Tail,  direct- 
ing that,  in  case  she  shall  die  without  issue,  his  executors  shall  sell  the 
lands  and  divide  the  proceeds  among  other  legatees  named  in  the  will, 
and  the  daughter  dies,  leaving  a  husband  who  is  entitled  to  a  life  estate 
therein,  as  tenant  by  the  curtesy,  such  lands  can  not  be  sold  by  the  ezeon- 
tors  until  after  the  determination  of  the  life  estate  of  the  husband. 

P«wsR  OF  Attorney  in  these  Terms  does  not  Confer  Power  to  Con- 
VET  Real  Estate:  To  ask,  demand,  recover,  or  receive  the  maker's  law- 
ful part  of  a  decedent's  estate,  giving  and  granting  thereby  to  his  said 
attorney  his  sole  and  full  power  and  authority  to  take,  pursue,  and  follow 
such  legal  course  for  the  recovery,  receiving,  and  obtaining  the  same,  as 
he  himself  might  or  could  do  were  he  personally  present;  and  upon  the 
receipt  thereof,  acquittances,  and  other  sufficient  discharges  for  him,  and 
in  his  name,  to  sign,  seal,  and  deliver.' 

Ebbob  to  the  common  pleas  of  Dauphin  county.  Ejectment 
brought  by  Andrew  S.  Morrison,  administrator  de  bonis  nan  cum 
testamento  annexo  of  Hugh  Hay,  deceased,  against  Mayer  and 
others,  tenants  in  possession,  for  the  purpose  of  enforcing  the 
payment  of  a  legacy  under  the  will  of  said  Hugh  Hay,  deceased. 
The  following  facts  were  found  as  a  special  verdict:  Hugh  Hay 
died  seised  of  the  land  in  question,  in  the  year  1777,  leaving  a 
will  by  which  he  bequeathed  to  his  daughter  Margaret  all  his 
real  estate,  to  her,  to  her  heirs  and  assigns  forever,  and  directing 
that  in  case  his  said  daughter  should  die  without  issue,  his  exec- 
utors shotdd  sell  all  his  estate,  and  after  satisfying  themselves  for 
their  trouble,  divide  the  proceeds,  after  the  death  of  his  widow, 
among  the  sons  of  his  brother  and  sisters,  share  and  share  alike. 
The  deceased  left  surviving  him,  his  wife  Mary  Hay,  his  daugh- 
ter  Margaret  Hay,  his  brother  Patrick  Hay,  and  his  sisters  Ee- 
becca  Buchanan  and  Margaret  Morrison.  Patrick  Hay  had  two 
sons,  William  and  Hugh;  Rebecca  Buchanan  had  one  son,  James; 
and  Margaret  Morrison  had  four  sons,  Hugh,  Andrew,  William, 
and  Patrick.  The  executors  named  in  the  will  renounced,  and 
letters  of  administration  with  the  will  annexed  were  granted  to 
said  Mary  Hay  and  Archibald  McAllister.  Archibald  McAllister 
married  said  Margaret  Hay,  after  the  death  of  her  father.  She 
died  the  following  year,  having  had  issue  bom  alive,  who  died  in 
the  life-time  of  the  said  Margaret.     Said  Archibald  McAllister . 
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lived  until  February,  1831.  The  said  Mary  Hay  afterwards  nuuv 
ried  William  McAlevy  and  died  in  1793.  The  defendants  pro- 
duced a  patent  from  the  commonwealth  to  Hugh  Hay,  dated 
August  12, 1743,  for  the  land  in  question,  and  the  following  deeds 
and  instruments,  all  of  which  were  recorded :  A  deed  from  Patrick 
Hay  to  James  Buchanan;  a  deed  from  William  Hay  to  James  Bu- 
chanan ;  a  deed  from  Hugh  Hay  (son  of  Patrick  Hay)  to  James  Bu- 
chanan; a  deed  from  Hugh,  Andrew,  and  William  Morrison  to 
James  Buchanan;  power  of  attorney  from  Patrick  Morrison  to 
James  Buchanan;  a  deed  of  release  from  William  McAlevy  and 
wife  to  Archibald  McAllister;  a  deed  from  James  Buchanan  to 
John  Duffee  Hay  for  the  moieiy  of  said  land;  a  letter  of  attorney 
from  said  John  Duffee  Hay  to  William  Hay ;  a  deed  from  said  John 
Duffee  Hay,  by  his  attorney  in  fact  William  Hay,  to  Peter  Olonin- 
ger;  a  deed  from  said  Gloninger  to  William  Coleman  for  the  same 
moieiy;  a  deed  from  James  Buchanan  to  Archibald  McAllister  for 
the  other  moiety  of  said  land;  a  deed  irom  said  McAllister  to 
Bobert  Coleman.  The  title  of  said  Eobert  and  William  Coleman 
passed  to  the  defendants  by  various  mesne  conveyances.  Archi- 
bald McAllister  held  possession  of  the  land  in  question  from  the 
death  of  his  wife,  in  1778,  to  the  tenth  day  of  April,  1805,  when  he 
delivered  the  possession  to  Bobert  Coleman,  with  his  deed  above 
mentioned.  Letters  of  administration,  with  the  will  annexed, 
de  bonis  non,  were  issued  to  the  plaintiff  in  1836.  The  verdict 
concludes  in  these  words:  '^  If,  in  the  opinion  of  the  court,  on 
the  foregoing  case,  the  plaintiff  shall  be  entitled  to  recover, 
judgment  shfdl  be  entered  for  him,  to  be  released*  on  payment, 
by  defendants,  of  three  thousand  one  hundred  and  seventy  dol- 
lars, with  or  without  interest  on  the  same,  from  the  death  of 
Archibald  McAllister,  or  on  payment  of  any  less  sum,  rating  the 
land  at  sixiy-five  dollars  per  acre,  with  or  without  .interest,  as 
aforesaid,  as  the  court  shall  determine;  and,  if  judgment  shaU 
be  rendered  for  plaintiff,  he  shall  execute  and  deliver  a  deed  of 
release  to  defendants  for  said  land  on  the  payment  of  said 
money."  The  court  below  rendered  a  judgment  for  one  half  of 
Patrick  Morrison's  legacy,  one  thousand  five  hundred  and  eighty- 
five  dollars,  with  interest  from  the  twelfth  of  May,  1882.  Each 
party  sued  out  a  writ  of  error. 

Boberts  and  Farsler,  for  the  plaintiffs  below. 

McCormick  and  Weidman,  for  the  defendants. 

By  Court,  Kemitedt,  J.     The  first  question  arising  out  of  this 
4Mi8e,  as  stated,  is  whether  the  deed  of  conveyance  from  Arohi- 
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hald  McAllister  to  Bobert  Coleman,  bearing  date  the  tenth  of 
April,  1805,  can  be  considered  a  good  execution  of  the  power 
•contained  in  the  will  of  Hugh  Hay,  dated  the  tweniy-fourth  of 
May,  1777,  authorizing  his  executors,  in  case  his  daughter  Mar- 
garet, to  whom  he  h&d  devised,  by  a  previous  clause  of  his  will, 
the  land  mentioned  and  transferred  by  the  said  conveyance,  '*  to 
her,  her  heirs  and  assigns  forever,"  should  die  without  issue,  to 
sell  the  whole  of  his  estate,  of  which  the  land  formed  a  part; 
and  that  the  money  arising  therefrom  should,  after  the  decease 
of  his  widow,  his  executors  being  first  satisfied  for  their  trouble, 
be  equally  divided  among  his  brother  Patrick's  and  his  sisters 
Buchanan  and  Morrison's  sons,  share  and  share  alike.  Yarious 
objections  seem  to  present  themselves  to  the  deed  of  conveyance 
being  held  an  execution  of  the  power:  First,  because,  although 
Archibald  McAllister  was,  at  the  time  of  his  executing  the  deed, 
administrator  cum  testamento  annexo  of  the  testator,  yet  it  ap- 
pears veiy  clearly  from  the  face  of  the  deed  that  it  was  not  his 
intention,  by  means  of  it,  to  execute  the  power  to  sell  under  the 
will.  By  his  having  become  the  husband  of  Margai'et,  the  de- 
visee of  the  land,  and  having  had  by  her  issue  capable  of  inher- 
iting it,  he  upon  his  wife's  death,  notwithstanding  the  previous 
death  of  her  issue,  became  tenant  for  life  of  the  land  by  cour- 
tesy. His  life  estate  thus  acquired,  which  extended  to  the  whole 
of  the  land,  after  reciting  the  manner  in  which  he  had  become 
invested  with  it,  he  conveys  distinctly  and  expressly  by  the  deed 
as  an  interest  which  he  had  in  himself  without  referring  to  the 
power;  so  that  upon  the  ground  of  intention,  as  clearly  expressed 
as  it  vms  possible  on  his  part,  as  well  as  the  principle  which  is 
uncontrovertibly  settled,  that  where  a  man  has  both  a  power  and 
an  interest,  and  does  an  act  even  generally,  and  not  specially, 
as  it  would  seem  to  have  been  done  in  this  case,  as  ovmer  of  the 
land,  vnthout  reference  to  his  power,  the  land  shall  pass  by  vir- 
tue of  his  ownership:  1  Sugden  on  Powers,  430;  15  Law  lib. 
229.  Then  by  the  same  duiy,  after  showing  by  a  recital  therein, 
that  he  had  also  become,  as  he  conceived,  the  owner  of  the  re- 
mainder in  fee  of  an  undivided  moiety  of  the  land,  he  thereby 
conveys  it  also  vnthout  referring  to  the  power,  and  in  terms 
which  seem  veiy  clearly  to  exclude  it. 

It  is  plain  that  Archibald  McAllister,  at  the  time  of  executing 
ihe  deed  of  conveyance  to  Bobert  Coleman,  conceived  himself 
invested  with  the  absolute  and  indefeasible  right  to  the  re- 
tnainder  in  fee  of  an  undivided  moieiy  of  the  land,  by  means  of 
ihe  deed  of  conveyance  made  to  him  by  James  Buchanan,  on 
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the  seTenteenih  of  December,  1804,  and  the  deeds  of  conyey- 
once  made  previously  to  Buchanan  by  the  sons  of  the  testa- 
tor's brother,  Patrick  Hay,  and  by  his  two  sisters,  Bebecca 
Buchanan,  wife  of  the  said  James  Buchanan,  and  Margaret 
Morrison,  with  the  exception  of  Patrick  Morrison,  one  of 
the  sons  of  Margaret  Morrison,  who  never  parted  with  hi& 
right  in  any  way,  as  will  be  shown  in  the  sequel,  to  the  money 
arisiilg  from  the  sale  of  the  land,  to  be  made  under  the  will,  in 
the  event  of  the  testator's  daughter,  Margaret,  dying  without 
issue.  But  then  it  is  more  than  probable  that  McAllister  was 
made  to  believe,  when  he  received  the  deed  of  conveyance  ta 
himself  from  Buchanan,  that  the  three  sons  therein  named  of 
Margaret  Morrison,  were  all  that  she  ever  had  or  that  were  then 
living,  because  they  are  mentioned  in  such  way  as  to  raise  thai 
belief.  And  for  the  same  reason  that  McAllister  considered  him- 
self entitled  to  the  remainder  in  fee  of  an  undivided  moiety  oi 
the  land  at  the  time  he  sold  and  conveyed  it  to  Coleman,  he  must 
have  believed  that  Peter  Gloninger  was  the  owner  ol  the  other 
moiety,  who  derived  his  claim  or  title  to  it  in  like  manner  from 
James  Buchanan.  The  conveyances  from  the  nephews  of  the 
testctor  to  Buchanan,  already  alluded  to,  embraced  all  the  land, 
and  were  made  with  a  view,  no  doubt,  to  invest  him  with  a  right 
to  the  remainder  in  fee  in  the  whole  of  it.  Mr.  Sugden,  in  his 
treatise  on  powers,  vol.  1,  p.  440,  says:  ''It  is  intention  then, 
that  in  these  cases  governs;  therefore,  where  it  can  be  inferred 
that  the  power  was  not  meant  to  be  exercised,  the  court  can  not 
consider  it  as  executed." 

Here  then  it  is  almost  morally  impossible  to  infer  that  Mc- 
Allister, supposing  him  to  have  been  capable  of  exercising  the 
power  in  the  will  at  the  time,  intended  to  do  so;  because,  under 
the  power,  his  authority  to  sell  extended  to  the  remainder  in 
fee  in  the  whole  of  the  land,  but  his  conveyance  is  limited  to  an 
undivided  moiety  thereof,  which  he  undertakes  to  show  by  a  re- 
cital in  the  deed,  he  had  become  the  absolute  owner  of,  and  as 
such,  and  in  fact  not  otherwise,  he  thereby  intended  to  convey 
it.  But  it  may  perhaps  be  said,  that  intention  is  made  the  test, 
only  where  the  grantor  has  such  estate  or  interest  as  he  under- 
takes to  convey,  and,  at  the  same  time,  also  a  power  to  convey 
the  same;  and  not  to  the  case  where  he  mistakenly  supposes 
himself  to  have  such  interest;  because,  having  shown  clearly,  as 
it  may  be  argued,  by  his  deed  that  it  was  his  intention  to  trans- 
fer such  interest  at  all  events,  and  therefore  by  any  means  within 
his  power,  the  conveyance  will  be  referred  to  the  power  so  as 
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to  render  it  effectual.  Admitting  this,  then,  to  be  the  rule,  a 
second  objection  arises,  that  it  was  not  competent  for  h\m  to 
exercise  the  power  without  relinquishing  all  his  right  in  the 
land  and  giving  the  whole  proceeds  of  the  sale  to  the  nephews. 
By  the  will  it  is  clear  that  the  testator  gave  his  daughter  an 
estate  tail  in  the  land,  and  as  long  as  that  estate  endured,  it 
is  also  equally  clear  that  he  did  not  intend  the  land  should  be 
sold;  but  upon  the  determination  of  that  estate,  from  a  failure 
of  issue  upon  her  part,  it  would  seem  to  have  been  his  wish 
that  the  fee  simple  estate  in  the  land  should  then  be  sold,  and 
the  money  arising  therefrom  distributed  among  his  nephews. 
But  before  the  arrival  of  the  time  when  the  nephews  should  be- 
come entitled  to  receive  the  money  in  possession,  there  is  no 
reason  to  believe  that  it  was  the  intention  of  the  testator  that  a 
sale  should  be  made.  It  is  perfectly  manifest  that  it  was  not  to 
be  sold,  at  any  time,  for  the  benefit  of  his  daughter,  her  issue, 
or  that  of  any  other,  who  might  acquire  an  interest  in  it  by  mar- 
riage with  her.  It  was  directed  to  be  sold  for  the  exclusive  pur- 
pose of  giving  to  his  nephews  the  immediate  benefit  of  the  money 
arising  from  the  sale;  and,  when  sold  for  that  purpose,  it  can 
not  be  doubted  but  it  was  his  desire  that  it  should  be  sold  for 
the  highest  and  best  price  that  could  be  obtained  for  it.  Then, 
in  order  to  meet  the  intention  of  the  testator,  and  fulfill  his 
wishes  in  this  respect,  it  is  clear  that  a  sale,  under  the  power 
contained  in  the  will,  could  not  be  effected  until  after  the  death 
of  McAllister;  because,  until  his  life  estate  was  determined,  the 
full  value  or  price  of  the  fee  simple  estate  in  possession  in  it, 
could  neither  have  been  ascertained  nor  had  for  it.  And  even 
if  it  could,  unless  it  had  been  paid  over  to  them  immediately,  it 
might  have  been  dissipated  and  lost  to  them,  contrary  to  the  de- 
sign of  the  testator,  as  they  could  not  have  demanded  or  com- 
pelled the  payment  of  it  during  the  life  of  McAllister,  the  tenant 
for  life. 

This  view  of  the  question  here  derives  support  from  a  late  de- 
cision of  the  court  of  exchequer  in  Meyrick  v.  CovMs,  1  Sug. 
Pow.  349,  850,  where  the  devise  was  to  A.,  the  testator's  wife, 
for  life,  and  after  her  death,  a  power  to  trustees  to  sell  and  pay 
the  money  amongst  the  children  of  B.,  who  had  an  infant  child 
then  living,  the  court  held  that  the  sale  could  not  be  made  till 
after  the  widow's  decease.-  It  is  also  sustain'ed,  I  believe,  by 
the  common  course  and  practice  of  mankind,  so  far  as  we  have 
evidence  of  it.  In  Lee  v.  Vincenl,  Cro.  Eliz.  26;  Co.  Lit.  113  a, 
a  case  pretty  much  like  the  one  under  consideration,  where 
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John  Lee  deTised  land  to  his  son  William  in  tail,  and,  if  he 
•died  without  issue,  directed  that  his  sons-in-law  (having  then 
five)  should  sell  the  land;  after  the  death  of  the  testator,  one  of 
the  sons-in-law  died,  and  then  William  died,  leaving  issue  a 
daughter,  who  died  afterwards  without  issue;  then  the  four 
sons-in-law  sold  the  land,  and  never  thought  or  supposed  that 
they  could  have  done  it  before.  Two  questions  were  made: 
1.  Whether,  as  the  son  died  leaving  issue,  though  that  issue 
•died  afterwards  without  issue,  the  sale  was  good;  and  2. 
Whether,  one  of  the  sons-in-law  having  died,  the  sale  could  be 
made  by  the  four  surviving:  and  both  questions  were  decided 
in  the  affirmative. 

The  next  question  which  presents  itself  is,  did  the  letter  of 
attorney,  from  Patrick  Morrison  to  James  Buchanan,  bearing 
<Late  the  twenty-first  of  June,  1780,  authorize  the  latter  to  con- 
vey or  transfer  any  interest  which  the  former  had  in  the  land  or 
right  to  the  money  which  should  arise  from  the  sale  thereof, 
made  under  the  will  of  the  testator?  It  is  very  clear  that  the 
letter  of  attorney,  according  to  the  terms  of  it,  has  no  applica- 
tion whatever  to  lands  or  real  estate  of  any  kind,  and  therefore 
confers  no  authority  to  sell  or  dispose  of  such  estate.  It  is  "  to 
ask,  demand,  recover,  or  receive  his  lawful  part  of  the  estate  of 
Hugh  Hay  (meaning  the  testator),  deceased,  of  the  county  of 
Lancaster,  etc. ,  giving  and  granting  thereby  to  his  said  attorney, 
his  sole  and  full  power  and  authoriiy  to  take,  pursue,  and  fol- 
low such  legal  course  for  the  recovery,  receiving,  and  obtaining 
the  same,  as  he  himself  might  or  could  do  were  he  personally 
present;  and  upon  the  receipt  thereof,  acquittances  and  other 
sufficient  discharges  for  him,  and  in  his  name,  to  sign,  seal,  and 
deliver,"  etc.  Now  nothing  can  be  more  plain  than  that  the 
authoriiy,  given  by  the  letter  of  attorney,  extends  merely  to 
such  portions  of  the  personal  estate  of  the  testator  as  might  be 
coming  to  the  constituent.  And  besides,  the  letter  of  attorney 
contains  no  authority  to  sell  or  dispose  of  the  constituent's  in- 
terest in  the  personal  estate,  but  to  demand  and  receive  it,  and 
to  do  in  his  name  whatever  may  be  lawful  and  necessary  to  ob- 
tain and  recover  it.  The  deeds,  therefore,  of  James  Buchanan, 
the  first  bearing  date  the  tweniy-fifth  of  February,  1793,  to  John 
Duffee  Hay,  and  the  second  bearing  date  the  seventeenth  of 
December,  1804,'  to  Bobert  Coleman,  had  no  effect  whatever 
upon  the  right  or  interest  which  Patrick  Morrison  had  either  in 
the  real  or  personal  estate  of  the  testator.  And  even  if  the 
letter  of  attorney  had  authorized  James  Buchanan  to  have  sold 
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And  assigned  the  interest  of  Patrick  Morrison  in  the  estate  of 
ihe  testator,  neither  of  the  deeds  purports  to  have  been  executed 
1>7  Buchanan  for  Morrison.  It  is  perfectly  obvious  that  they 
are  both  executed  for  and  in  behalf  of  himself  alone. 

Patrick  Morrison  would,  therefore,  seem  to  have  a  right  to 
demand  and  receive  one  seventh  part  of  the  money  arising  from 
a  sale  to  be  made  of  the  land,  as  directed  by  the  will.  It 
x^rtainly  has  not  been  shown  that  he  has  ever  released  or  parted 
with  it.  The  conveyances  of  the  other  nephews  to  James 
Buchanan,  may  be  sufficient  to  preclude  tliem  from  ever  setting 
up  any  claim  to  have  the  land  sold  on  their  account  under  the 
will;  though  it  would  seem  from  their  deeds  that  they  misap- 
prehended very  much  the  nature  of  their  claim  to,  or  interest  in 
ihe  estate.  They,  in  fact,  had  no  interest  in  the  land;  each  had 
a  right  merely  to  receive  a  certain  proportion  of  the  money  that 
«hould  arise  from  the  sale  thereof,  when  made  according  to  the 
provisions  and  directions  of  the  will.  Their  claims,  however, 
may  be  considered  as  assignable  in  equity  for  a  valuable  con- 
sideration; and  their  deeds  as  sufficient  to  bind  and  divest 
ihem,  in  equity  at  least,  of  their  rights  to  any  money  that  could 
l)e  raised  from  a  sale  of  the  land  under  this  power.  That  they 
bad  no  right  or  interest  in  the  land  to  convey  and  transfer,  is 
•established  not  only  authoritatively,  but  satisfactorily,  by  the 
•cases  of  AUison  v.  WUson's  Ex'rs,  13  Serg.  &  R.  330;  and 
Morrow  v.  Brenixer,  2  Bawle,  188;  and  more  especially  by  the 
•clear  and  conclusive  reasoning  of  the  chief  justice  in  the  latter 
<!ase. 

We  therefore  think  that  the  court  below  were  right  in  render- 
ing a  judgment  for  the  plaintiff,  but  that  they  erred  in  directing 
it  to  be  released  on  the  payment  of  one  thousand  five  hundred 
and  eighiy-five  dollars,  with  interest  thereon  from  the  twelfth  day 
of  May,  1832.  We  think  the  plaintiff,  upon  the  case  as  stated, 
entitled  to  receive  the  sum  of  three  thousand  one  hundred  and 
seventy  dollars,  with  interest  thereon  from  the  time  the  judg- 
ment was  rendered  in  the  court  below;  and  accordingly  direct 
'  that  the  judgment  be  released  on  the  payment  of  this  sum  to 
the  plaintiff,  and  the  costs  of  the  action  in  the  coxirt  below,  to- 
gether with  the  costs  which  have  accrued  on  the  writ  of  error 
in  this  court. 

Judgment  accordingly. 

Gknekal  Clause  in  Power  of  Atiobnet  Given  fob  Spioifio  Pur- 
rosB,  aathorizing  the  agent  to  do  "any  and  every  act**  in  the  principal's 
name,  which  he  coald  do  in  person,  most  be  construed  to  relate  to  the  specific 
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purpose,  aud  does  not  constitate  such  agent  a  general  agent:  RostUerY.  Iio§* 
nter,  24  Am.  Dec.  62,  note  65.    See  also  Ashley  t.  Bird,  14  Id.  313. 

The  principal  case  is  cited  in  Ocui  v.  Porter,  13  Pa.  St  536,  to  the  point 
that  where  a  testator  devises  real  estate  to  executors  to  sell,  on  a  contingency, 
if  the  sale  is  made  before  the  contingency  happens  the  sale  will  be  Toid;  and 
in  Jones  v.  Wood,  16  Id.  42,  to  the  point  that  when  the  donee  of  a  power  to* 
sell  land  possesses  also  an  interest  in  the  subject  of  the  power,  a  conveyanoe 
by  him  without  actual  reference  to  the  power,  will  not  be  deemed  an  execu- 
tion of  it,  except  there  be  evidence  of  an  intention  to  execute  it,  or  at  least 
in  the  face  of  evidence  disproving  such  an  intention;  but  where  the  done» 
has  no  estate  in  the  premises,  and  his  conveyance  can  only  be  made  operative 
by  treating  it  as  an  execution  of  the  power  to  sell,  it  will  be  so  considered. 


Shebban  v.  Gommonweai/th. 

l8WATw,aw.) 

IrDIOTMSMTS  BlBQUntB  ONLY  THE  SAKE  CeRTAINTT  AS  DECLARATIONS,  tLftt 

is,  certainty  to  a  common  intent  in  general,  and  not  certainty  in  every 
particular,  and  they  need  not  aver  that  which  is  apparent  to  the  court  aiM^ 
iqppears  from  a  necessary  implication.  It  is  sufficient  if  the  indiotment  - 
states  the  charge  with  sufficient  certainty  to  inform  the  defendant  what 
he  is  called  upon  to  answer,  and  over-nice  exceptions  are  not  to  be  en- 
couraged, especially  in  cases  which  do  not  touch  the  life  of  the  defendant 

Ebbob  to  ihe  quarter  sessions  of  Cumberland  county.  In* 
dictment  for  betting  on  an  election.  The  offense  was  laid  as 
follows:  "  The  grand  inquest  of  the  commonwealth  of  Penn- 
sylvania, inqtiiring  in  and  for  the  county  of  Cumberland,  on  their 
oaths  and  affirmations  respectively,  do  present:  That  Daniel 
Sherban,  late,  etc.,  on  the  twenty-eighth  of  September,  1828, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  this  court, 
did  lay  a  wager  and  bet  with  a  certain  Jacob  Clark,  and  that  the 
said  Daniel  Sherban  did  then  and  there  lay  a  wager  and  bet  of 
fifty  dollars  with  the  said  Jacob  Clark,  that  a  certain  Joseph 
Bitner  would  be  elected  governor  of  the  commonwealth  of 
Pennsylvania  at  an  election  to  be  held  in  said  commonwealth, 
under  the  constitution  and  laws  of  said  commonwealth,  on  the 
ninth  day  of  October,  in  the  year  1838,  the  said  Joseph  Bitner 
then  and  there  being  a  candidate  nominated  for  public  office,  to 
wit,  for  the  office  of  governor  of  said  commonwealth,  contrary  to 
the  act  of  assembly  in  such  case  made  and  provided,  and  against 
the  peace  and  digniiy  of  the  commonwealth  of  Pennsylvania." 
The  defendant  demurred  generally,  but  the  court  oveiruled  the 
demurrer,  and  passed  sentence  upon  the  defendant. 

WaUSy  for  the  plaintiff  in  error. 

Oraham,  aUomey-general,  contra. 
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By  Court,  Sebgeaivt,  J.  It  ia  a  general  rule  that,  in  all  indict- 
ments, the  charge  must  be  positively  averred;  but  in  what  cases 
it  is  or  is  not  sufficiently  averred,  is  not  ascertained  with  precis- 
ion, and  must  be  left,  in  a  great  measure,  to  the  legal  discretion 
of  the  court:  2  Hawk.  P.  C.  228.  Indictments  require  only  the 
same  certainty  as  declarations,  namely,  certainty  to  a  common 
intent  in  general,  and  not  certainty  in  every  particular,  as  is  re- 
quired in  pleading  an  estoppel:  Co.  Lit;  303;  2  Stra.  904;'  1 
Chit.  Crim.  L.  169.  It  is  a  rule  that  that  which  is  apparent  to 
the  court,  and  appears  from  a  necessary  implication,  need  not 
be  averred:  4  Bac.  Abr.  322.  It  is  sufficient  in  indictments, 
that  the  charge  be  stated  with  so  much  certainty  that  the  de- 
fendant may  know  what  he  is  called  on  to  answer,  and  that  the 
-court  m^y  know  how  to  render  the  proper  judgment  thereon. 
Over-nice  exceptions  are  not  to  be  encouraged,  especially  in 
<»tses  which  do  not  touch  the  life  of  the  defendant:  1  Chit. 
Crim.  L.  170,  221;  2  Hale,  178.  The  objection  is,  that  the  in- 
dictment does  not  aver  that  there  was  an  election  for  governor 
about  to  be  held  in  October,  1838;  but  it  avers  that  the  defend- 
ant made  a  bet  dependent  on  an  election  for  governor,  to  be  ^ 
held  in  October,  1838.  We  think  the  fair  implication  is,  not 
only  that  such  bet  was  made,  but  that  the  election  was  to  be 
held  at  that  time,  and  that  the  commonwealth  would  be  bound 
in  this  charge  to  prove  both  these  facts. 

Judgment  affirmed. 

iNPiomKNT,  Cbbtaditt  Bbquirbd  in:  See  State  v.  Cfrank,  23  Am.  Deo. 
117;  8taU  v.  Braum,  17  Id.  502. 


Cronistbb  V.  Weibb. 

[8  Watts,  315.] 
Sheruf's  Salb  upon  a  Judgment  ox  a  Mortoaob  Bond  Divests  Likn 

of  the  mortgage  at  law,  as  to  all  other  bonds  secured  by  the  mortgage. 
Past  Ownea  of  Mortqaoe  is  Liable  to  the  other  part  owner  thereof  for 

positiye  misfeasance  only. 
Bona  Fide  Asssbtion  of  Bight,  which  Deters  Bidders  at  a  jadidal 

sale,  althoagh  the  right  turns  out  to  be  unfounded,  does  not  estop  the 

person  who  asserted  it  from  afterwards  claiming  under  the  sale. 

Ebbob  to  the  common  pleas  of  Cumberland  county.  Scire 
faciaa  swr  mortgage,  by  Michael  Weise,  for  the  use  of  J.  B.  Mc- 
Lanahan,  against  Abraham  Cronister,  administrator  of  Jacob 

1.  Bex  T.  LawUf, 
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Gronister,  with  notice  to  James  Clark,  the  tenant  in  possession. 
The  plaintiff  gave  in  evidence  a  mortgage  of  Jacob  Cronister  ta 
Weise  to  secure  the  payment  of  eight  bonds,  payable  in  eight 
successive  years  after  the  first  of  April,  1817.  And  of  these  he 
gave  in  evidence  the  bond  due  April  1,  1820,  of  which  said  Mc- 
Lanahan  was  the  holder,  and  which  he  claimed  to  recover  in 
this  suit.  He  also  proved  that  Clark  was  in  possession  of  the 
land  mortgaged.  The  defendant  gave  in  evidence  the  record  of 
a  suit  and  judgment — Weise  for  the  use  of  one  Leeper,  againsi 
Jacob  Cronister's  administrator,  founded  upon  a  bond  secured 
by  the  aforesaid  mortgage,  and  payable  April  !,  1821;  the  exe* 
cution  on  said  judgment,  and  the  sale  of  the  mortgaged  prem- 
ises to  said  Leeper,  and  a  deed  from  Leeper  to  said  Clark.  In 
rebuttal,  the  plaintiff  proved  that  at  the  time  the  sheriff  sold  to 
Leeper,  said  Clark  was  present,  and  gave  notice  "  that  whoever 
would  buy,  would  buy  a  lawsuit;  that  He  had  a  mortgage  on  the 
land,  and  he  would  push  it  or  claim  it."  That  in  consequence 
of  this  notice  a  bidder  withdrew  a  bid  of  three  hundred  dol- 
lars, and  the  land  was  struck  down  to  said  Leeper  for  one  hun* 
dred  and  twenty-five  dollars,  and  that  it  was  worth  two  thou- 
sand dollars.  The  defendant  excepted  to  the  opinion  of  the 
court  below,  which  was  in  favor  of  the  plaintiff,  and  assigned  it 
for  error. 

BidcUe  and  WaUSy  for  the  plaintiff  in  error. 

Alexander y  contra. 

By  Court,  Gibson,  C.  J.  The  sheriff's  sale  certainly  disohaiged 
the  mortgage  at  law;  and  if  Clark,  then  a  part  owner  of  it,  but 
now  a  terre-tenant  defendant  at  the  suit  of  the  other  part  owner, 
is  to  be  precluded  from  insisting  on  the  discharge,  his  purchase 
from  the  sheriffs  vendor  must  be  treated  as  a  trust.  But  a  mis- 
feasance, to  make  him  a  trustee  ex  malefidOy  must  be  such  as 
would  subject  him  to  an  action  at  law;  and  it  is  settled  that  an 
action  on  the  case  lies  not  for  an  act  which,  though  it  be  to  the 
damage  of  the  party,  is  not  prohibited  by  the  law.  Thus  it  was 
in  Semayne'8  case,  5  Co.  91,  where  the  defendant  had  shut  the 
door  of  his  house  against  the  sheriff  coming  to  do  execution  of 
the  goods  of  another  in  it;  or  as  it  was  in  the  Countess  of  Salop 
V.  Cramptony  Cro.  Eliz.  784,  where  a  lessee  at  will  had  negli- 
gently burned  his  house;  or  as  it  is  said  in  F.  Moore,  420,  453, 
where  a  man  builds  a  dove-cote  or  coney-warren  on  his  land,  and 
the  doves  or  conies  hxirt  the  neighbors — in  these,  and  a  count- 
less number  of  other  instances,  there  is  damnum  absque  injuria. 
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The  sum  of  the  maxim  sic  lUere  tuo  is,  that  yon  so  iise  your  own 
as  to  do  no  wanton  damage  to  another;  in  consonance  with 
which  is  Tbvonsend  y.  Walheny  9  East,  277,  where  the  defendant^ 
having  set  traps  for  dogs,  with  an  intent  to  allure  them  into  hi» 
grounds  by  the  scent  of  bait  prepared  for  the  purpose,  was. held 
to  be  liable  only  because  the  purpose  was  malicious  and  unlaw* 
ful.  But  the  bona  fide  exercise  of  a  right,  how  prejudicial  so- 
ever its  consequences  to  another,  is  followed  by  no  such  liability. 
Thus,  an  arrest  for  a  debt  mistakenly  supposed  due,  though 
ruinous  to  the  party,  is  justifiable  as  a  fair  use  of  a  legal  rem- 
edy. And  the  principle  is  decisive  in  its  application  to  th& 
duties  of  part  owners,  the  rule  being  that  a  tenant  in  common 
is  answerable  to  his  fellow  only  for  a  voluntary  destruction  or 
abuse  of  the  thing. 

In  Martyn  v.  KnowUys,  9  T.  B.  146,^  it  was  ruled  that  the  one 
could  not  maintain  an  action  against  the  other  for  cutting  down 
trees  of  a  proper  age  and  growth,  else  an  obstinate  co-tenani 
might  hinder  the  others  from  taking  the  fair  profits  of  their  es- 
tates. For  the  same  reason,  it  was  held  in  Fennings  v.  Lord 
GrenviUe,  Taunt.  241,'  that  the  conversion  of  a  chattel  to  ita 
general  and  profitable  application,  even  by  changing  the  form  of 
its  substance,  is  not  a  destruction  of  the  thing  to  give  an  action 
for  it  betwixt  tenants  in  common,  because  each  has  an  equal 
right  to  take  it  and  use  it  in  its  altered  state.  Nor  do  I  apprehend 
that  an  accidental  diminution  of  its  value  by  the  process,  would 
have  made  a  difference;  for  joint  owners,  having  equal  right  to- 
manage  the  property  for  the  advantage  of  their  respective  inter- 
ests, are  answerable  to  each  other  for  nothing  but  positive  mis* 
feasance.  In  the  application  of  this  principle  to  the  matter  in 
hand,  it  is  to  be  borne  in  mind  that  there  was  no  officious  inter- 
meddling with  the  plaintiff's  interest;  for  Clark  professed  not  to- 
act  farther  than  to  the  extent  of  his  ownership,  or  for  any  one 
but  himself.  It  had  not  been  settled  that  a  sale  on  a  judgment 
discharged  a  mortgage;  the  current  of  popular  opinion  was  thai 
it  did  not,  and  indeed  such  was  the  advice  of  counsel  in  the  par- 
ticular instance.  Clark,  the  present  terre-tenant,  then  being  a 
part  owner  of  the  mortgage  which  stood  as  a  security  for  bonds 
separately  assigned  to  the  plaintiff  and  himself,  and  the  land 
being  put  up  for  sale  on  the  judgment  of  another,  warned  the 
bidders  of  the  existence  of  the  mortgage,  and  desired  them  to- 
take  notice  that  he  meant  to  enforce  it  against  the  land,  which 
consequently  sold  for  about  a  twentieth  of  its  value,  and  the 
mortgage  creditors  got  nothing  from  the  purchase  money. 

1.  8  T.  B.  146.  2.  1  Tftimt.  94L 
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Now,  though  it  was,  in  any  event,  unnecessary  to  give  yerbal 
notice  of  a  registered  mortgage,  the  warning  was,  neyertheless, 
an  act  of  good  faith;  nor  could  its  tendency  to  remove  miscon- 
ception be  deemed  a  legal  injury  to  the  plaintiff.  On  the  con- 
trary, it  might  weU  have  been  thought  a  service  to  him,  as  it 
would  preclude  an  imputation  of  concealment  by  him.  It  was, 
in  truth,  no  more  than  a  repetition  of  the  notice  afforded  by  the 
register.  Thus  it  stood  at  the  sale;  and  it  will  not  be  said  that 
Clark  had  not  a  right  to  take  measures  for  the  protection  of  his 
own  interest  without  the  consent  of  one  whose  interest  was  in- 
volved with  it.  To  that  other,  the  loss  which  ensued,  was 
damnum  absque  injuria;  while  to  Clark  it  was  enough  that  he 
himself  was  equally  a  sufferer,  especially  as  the  connection  was 
not  of  his  seeking.  And  the  principle  is  founded  in  justice  and 
reason.  Parties  who  have  coincident  but  separate  interests, 
may  abridge  the  freedom  of  their  action  in  respect  to  them,  by 
agreeing  to  make  common  cause  in  the  prosecution  of  them;  but 
pursuing  them  separately,  they  are  not  reciprocally  answerable 
for  acts  which  occasioned  no  wanton  sacrifice.  Why,  then, 
ought  Clark  to  have  been  diverted  from  the  prosecution  of  a 
promising  measure,  by  the  risk  of  its  consequences  to  another? 
He  surely  had  a  right  to  act  for  his  own  preservation,  without 
consultii^  one  whom  accident  had  embarked  in  the  same  bottom 
with  him.  In  the  unsettled  state  of  the  law  at  the  time,  notice 
of  an  intended  prosecution  of  the  mortgage  might  have  proved 
to  be  indispensable  to  the  safety  of  all  parties;  but  as  it  could 
have  given  Clark  no  claim  on  the  plaintiff  for  a  benefit,  it  shall 
not  subject  him  to  his  action  for  a  loss.  Even  partners  in  a 
voluntary  association  share  the  losses  which  are  occasioned  by 
the  acts  of  each  other;  and  there  is,  to  say  the  least,  no  room 
for  the  application  of  a  severer  rule  to  the  mischances  of  joint 
owners. 

There  was  nothing  in  the  original  transaction,  therefore,  to 
affect  the  terre-tenant's  conscience,  and  it  is  unimportant 
whether  in  analogy  to  the  doctrine  of  notice,  he  stands  as  a  pur- 
'Chaser  of  the  imputed  innocence  of  the  sheriff's  vendee.  The 
coxirt  put  the  cause  on  the  doctrine  of  estopi>el,  according  to 
which,  it  was  said,  a  pariy  who  has  affirmed  a  fact  in  a  judicial 
proceeding,  by  which  he  gained  an  advantage  over  another,  may 
not  gain  a  farther  advantage  over  him  by  disaffirming  it.  Thus 
it  was  assumed  that  Clark's  act  was  adverse  to  the  plaintiff's 
right;  and  that  he  had  gained,  while  the  other  had  lost  by  it, 
neither  of  which  is  accurately  predicable.    It  was  destined,  for 


Digitized  by 


Google 


May,  1839.]  Forsythe  v.  Price.  465 

good  or  for  evil,  to  have  the  same  effect  on  the  interest  of  each; 
and  the  loss  occasioned  by  it  was  mutn^.  Moreover,  the  parties 
«tood  in  no  such  relation  of  priTity  or  mutoality  as  is  essential 
to  an  estoppel,  which  binds  both  or  neither.  The  proceeding 
was  not  betwixt  themselves,  for  as  joint  owners  they  had  no 
•antagonist  rights;  and  for  that  reason,  also,  it  was  impossible 
for  the  one  to  gain  at  the  other's  expense.  But,  though  their 
interests  were  coincident,  they  might  take  opposite  courses  in 
the  pursuit  of  them,  for  there  was  nothing  to  hinder  the  plaint- 
iff from  encouraging  the  bidders,  by  denying  the  legality  of 
■Clark's  pretensions;  and  had  he  done  so,  instead  of  acquiescing 
in  it,  the  act  would  not  have  precluded  him  from  resorting  to 
the  land  had  his  own  position  been  found  a  false  one;  for  a  bid- 
der proceeds  on  his  own  judgment  of  the  law.  A  collusive  mis- 
representation of  legal  consequences  to  frighten  bidders,  might 
make  a  different  case;  but  collusion  could  not  be  imputed  to 
C/lark  without  imputing  to  him  a  design  to  counteract  his  obvi- 
ous interest,  unless  he  were  a  secret  purchaser,  which  has  not 
been  insinuated.  Acting  in  good  faith,  therefore,  his  assertion 
that  the  sale  would  not  discharge  the  mortgage,  drew  after  it  no 
l^fal  or  equitable  responsibility. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Salk  on  Second  Installmbnt  Dub  on  Mobtoaob  tnuisfera  title,  £ree  of 
the  tien  of  a  prior  instaUment  on  the  same  mortgage:  Parkina  v.  OampbeUt 
16  Am.  Bee  188. 

Judicial  Salb,  Fairly  Made,  Divests  all  Liens,  subject  to  certain  ex- 
-oeptions  founded  on  peculiar  circumstances:  Lttce  v.  Snitfely,  28  Am.  Dec 
725,  note  728,  and  cases  there  cited.  The  principal  case  is  cited  as  authority 
«Q  this  point  in  Clarke  v.  Skmley,  10  Pa.  St.  479. 


FOBSITHE  V.  PbIOE. 

[8  Watts.  289.] 

TnrAMT  IS  Entitlbd  to  Way-goino  Chop,  and  may  maintain  tntptm  quart 
dausum  /regit  against  his  landlord  for  an  injury  done  thereto,  after  the 
expiration  of  his  lease,  and  his  removal  from  the  premises. 

Trespass  Lies  against  the  Owner  of  Cattle  which  escape  into  the  lands 
of  another,  even  though  against  the  will  of  such  owner. 

Ebbob  to  the  common  pleas  of  MiflBin  county.    The  opinioa 
tftates  the  case. 

J.  Fisher,  for  the  plaintiff  in  error. 

Candor y  for  the  defendant  in  error. 

Alt.  Deo.  Vol.  XXXIY— 30 


Digitized  by 


Google 


466  FoRSYTHE  V.  Prick  [Penni 

By  Court,  Exsoxbdy,  J.  This  was  an  action  of  trespass  gtiare 
cla  usum/regU^  brought  qriginallj  before  a  justice  of  the  peace,  bj 
the  def  endajit  in  error,  against  the  plaintiff  in  error,  and  thence  hj 
appeal  into  the  court  below.  The  plaintiff  had  been  the  tenant 
of  a  fton,  including  the  locus  in  quo,  belonging  to  the  defend- 
ant below,  under  a  lease  from  the  latter  for  a  term  of  two  years, 
commencing  on  the  first  of  April,  1834.  In  the  autumn  of 
1835,  the  plaintiff  below  sowed  two  of  the  fields  on  the  farm 
with  wheat,  which  was  growing  thereon  in  the  spring  of  1836, 
when  his  lease  expired,  and  he  removed  from  the  farm,  giving 
up  the  possession  thereof  to  the  defendant  below.  The  trespass 
complained  of  is,  that  the  defendant  below,  after  the  expiration 
of  the  lease,  and  before  the  wheat  had  ripened,  either  willfully 
conducted  his  horses  into  the  fields  of  wheat,  or  permitted  them 
to  break  into  the  same,  and  there  to  consume  and  destroy  the 
wheat  of  the  plaintiff  below,  then  growing,  by  eating  and  tread- 
ing down  the  same. 

That  the  plaintiff  below  was  entitled  to  the  wheat  as  his  way- 
going crop,  has  not  been  denied;  nor  could  his  right  thereto 
have  been  contested  with  any  possible  chance  of  success,  after 
its  having  been  settled  and  recognized  repeatedly,  by  the  decis- 
ions of  this,  as  well  as  of  every  other  court  in  the  state,  for  half 
a  century  and  more,  last  past,  that  the  tenant  in  such  case  is  en- 
titled to  the  way-going  crop.  It  is  the  settled  law  of  the  state, 
founded  upon  a  custom  that  has  prevailed  and  been  general,  at 
least,  if  not  universal,  throughout  the  same:  See  Diffadorff^erY. 
Jones,  decided  in  1782,  and  cited  in  5  Binn.  289,  and  2  Id.  487;^ 
SiulU  V.  Dickey,  5  Id.  285  [6  Am.  Dec.  411];  Biggs  v.  Broton,  2 
Serg.  &  B.  14.  But  it  was  contended  by  the  counsel  for  the  de- 
fendant, on  the  trial  of  the  cause  below,  and  has  been  so  argued 
here,  that  the  plaintiff  below  could  not  maintain  trespass  quare 
chmsum  f regit,  after  the  expiration  of  the  lease  and  his  surren- 
der of  the  possession  to  the  defendant,  for  throwing  down  the 
fences  around  the  wheat,  whereby  cattle  and  horses  of  the  de- 
fendant below  were  let  in  to  eat  and  tread  it  down,  and  thus 
consume  and  destroy  it.  The  last  two  cases,  however,  referred 
to  above,  establish  fully  and  most  clearly  that  the  tenant,  not- 
withstanding the  expiration  of  the  lease,  and  his  having  sur- 
rendered and  given  up  the  possession  of  the  leased  premisea 
generally  to  the  lessor,  still  retained  such  an  interest  in  that  i>art 
of  the  land,  whereon  the  wheat  was  growing,  and  right  to  the 
possession  thereof,  as  would  enable  him  to  maintain  trespass^ 

1.  CarMM  T.  BlOMtr;  S.  0.,  A  Am.  Deo.  MS, 
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qaare  claumm/regUj  against  the  lessor  or  any  other  person  who 
should  enter  thereon,  and  take  or  destroy  the  grain  so  growing, 
or  do  anything  to  the  prejudice  of  the  tenant's  rights  therein. 

This  is  also  in  accordance  with,  and  supported  by,  the  prin- 
ciples of  the  common  law  as  laid  down  and  settled  in  Co.  Lit. 
4  b;  Dyer,  285,  pi.  40;  Arnold  v.  Skeale,  Noy,  149;  and  see^ 
also,  Perrat  v.  Bridges,  1  Vent.  221,  222;  Bac.  Abr.  (by  Wilson), 
tit.  Trespass,  591.  Indeed,  it  would  be  strange  if  the  law  of 
the  state,  after  having  invested  the  tenant  with  the  right  to  th& 
way-going  crop  in  such  case,  should  not  protect  him  completely 
in  the  enjoyment  of  it,  to  its  fullest  extent,  and  when  violated, 
no  matter  by  whom,  should  not  also  give  him  ample  and  ade- 
quate redress,  as  well  as  the  means  of  securing  and  obtaining 
the  benefit  of  it:  quando  lex  aliqwid  concedit,  concedere  videtur 
€t  id  per  quod  devenitur.  But  the  right  of  the  tenant  to  the 
way-going  crop  being  indisputably  established  in  this  state,  the 
common  law,  as  we  have  it  from  England,  will  enable  him  to 
maintain  trespass  quare  clauaum  /regit,  if  his  right  in  this  re- 
spect be  improperly  interfered  with;  as  where  the  reversioner, 
after  the  death  of  ihe  cestui  que  vie,  permits  his  cattle  to  tree- 
pass  on  the  com  of  the  tenant  for  life;  or  even  when  the  cattle 
trespass  on  the  com  against  the  will  of  their  owner,  it  has  been 
held  that  trespass  will  lie  against  him:  2  Boll.  Abr.  568, 1.  15; 
Com.  Dig.,  tit.  Trespass  (C.  1).  This  authority  also  meets  an- 
other objection,  that  was  raised  on  the  trial  below,  and  made 
the  ground  of  exception  here  to  the  charge  of  the  court.  The 
objection  is,  that  unless  the  defendant  below  willfully  put  his 
horses  or  cattle  on  the  wheat  of  the  plaintiff,  this  action  can  not 
be  maintained;  and  the  defendant  below  farther  claiming  that 
no  evidence  had  been  given  tending  to  show  that  the  defendant 
had  done  so,  therefore  requested  the  coxirt  to  charge  the  juiy 
that  the  plaintiff  could  not  recover. 

If  the  law  were,  in  regard  to  this  point,  as  the  counsel  for  the 
defendant  below  contended,  the  evidence  seems  to  go  much 
farther  than  he  appears  to  think  it  does.  Indeed,  some  of  it 
tends  strongly  to  prove,  that  if  the  defendant  did  not  willfully 
put  his  horses  on  the  wheat  of  the  plaintiff,  he  at  least  threw 
down  the  fences  around  it,  so  that  his  horses  might  go  into  it, 
and  destroy  it  by  eating  and  treading  it  down.  But  it  was  suf- 
ficient to  make  him  a  trespasser,  if  his  horses  broke  into  the 
wheat  even  against  his  will,  and  destroyed  it,  because  it  was  hia 
duty  to  take  care  of  his  horses,  and  to  restrain  them  from  com- 
mitting such  trespass.    Mr.   Chitty,  in  his  treatise  on  civil 
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pleading,  vol.  1,  70,  2d  London  ed.,  speaking  of  trespass 
committed  by  means  of ''  animals  mansnetas  naturce,  as  cows  and 
sheep,  says,  as  their  propensity  to  rove  is  notorious,  the  owner 
is  bound,  at  all  events,  to  confine  them  on  his  own  land,  and  if 
they  escape,  and  commit  a  trespass  on  the  land  of  another,  un-  ^ 
less  through  the  defect  of  fences  which  the  latter  ought  to  re- 
pair, the  owner  is  liable  to  an  action  of  trespass,  though  he  had 
no  notice,  in  fact,  of  such  propensity;"  for  which  he  cites  a 
great  many  authorities  in  the  margin.  What  is  said  in  regard 
to  cows  and  sheep,  is  equally  applicable  to  horses,  for  cows  and 
«heep  are  only  mentioned  by  way  of  example,  or  illustration. 
In  short,  the  law  is  well  settled  on  this  point,  by  authorities 
which  have  never  been  contradicted,  or  even  called  in  question, 
that  if  a  man's  cattle  escape  into  the  lands  of  another,  though 
against  his  will,  trespass  will  lie.  See,  in  addition  to  the  author- 
ities cited  by  Mr.  Chitty,  Pitls  v.  GoUiribeane,  2  Roll.  Abr.  568; 
Com.  Dig.,  tit.  Trespass  (C.  1).  So  if'  B.  undertake  to  pasture 
the  beast  of  A.,  or  has  the  custody  of  it,  and  it  trespasses  upon 
the  close  of  C,  while  in  the  charge  of  B.,  C.  may  have  trespass 
against  B. :  Batenian'a  case,  Clay.  33;  Bac.  Abr.  593  (by  Wilson); 
2  Eoll.  Abr.  546, 1.  20;  Com.  Dig.,  tit.  Trespass  (C.  1). 

From  the  authorities,  therefore,  on  this  subject,  as  well  as  the 
reason  and  fitness  of  the  thing,  the  plaintiff  in  error  has  no  good 
ground  to  complain  of  the  charge  of  the  court  below.  In  truth, 
it  would  seem  to  have  been  more  favorable  to  him  than  he  had 
any  right  to  claim;  for,  from  the  language  of  the  court,  in  their 
direction  to  the  jury,  on  this  point,  the  jury  might  readily  have 
apprehended  the  court  as  instructing  them,  that  the  injury  com- 
plained of  by  the  plaintiff  below,  must  have  been  wantonly,  that 
is,  as  the  jury  might  well  have  understood  it,  willfully  com- 
mitted by  the  defendant,  in  order  to  entitle  the  plaintiff  to  re- 
<50ver.  The  words  of  the  court  are:  '*  Does  the  evidence  satisfy 
you  that  Forsythe  was  a  wrong-doer,  and  did  wanton  injury  to 
the  crop  of  the  plaintiff,  either  by  his  trespassing  upon  it,  and 
throwing  down  the  fences,  or  otherwise  ?  If  it  does,  the  plaintiff 
is  entitled  to  a  verdict." 

Judgment  affirmed. 

Right  of  Tenant  to  Wat-ooino  Cbops:  S«e  Van  Daren  v.  EveriU,  8 
Am.  Deo.  615,  note  618.  Tenant  is  not  entitled  to  way-going  oropa  where 
the  land  is  leased  for  a  certain  and  determinate  period:  Harria  v.  Car$on^  30 
Id.  510. 

Trespass  wtfhout  Intention:  See  GuiUe  v.  Swan»  10  Am.  Deo.  234,  note 
237. 
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Gilchrist  v.  Bale. 

[8  Wars,  855.] 

DsoLAS^TijNS  OF  WiFB  OF  H£B  Husbakd's  Ill-tbeatmxnt  OF  HEB,  made 
at  and  immediately  before  the  time  of  her  leaving  him,  are  admissible  ii^ 
eTidence  in  an  action  on  the  case  for  enticing  away  the  plaintifif 's  wife. 

FOBMBR  RbOOVSBT,  ReLEASB,  OB  SATISFACTION  KSED  NOT  BB   PlBADED,  in 

an  action  on  the  case,  but  may  be  given  in  evidence  nnder  the  general 
issne. 

Fobmbb  Reoovebt  is  a  Bab  to  ak  Action  fob  thb  Samb  Injubt,  al- 
though the  form  of  action  may  be  different  in  the  two  cases.  And  there* 
fore,  a  recovery  in  an  action  of  trespass  for  carrying  away  the  plaintiff's 
wife,  is  a  bar  to  an  action  on  the  case  for  enticing  her  away. 

Rbqvbst  TO  Dbliveb  up  Plaintiff's  Wifb,  and  refusal  by  the  defendant, 
need  not  be  alleged  in  the  declaration  in  an  action  on  the  case  for  entio- 
ing  away  the  wife. 

Ebbob  to  the  common  pleas  of  Dauphin  county.  Trespass  on 
the  case  for  persuading,  procuring,  and  enticing  away  the  plaint- 
iff's wife,  for  the  purpose  of  affording  to  defendant  Gilchrist  a 
more  convenient  opportunity  to  continue  an  unlawful  criminal 
intercourse  with  the  said  wife  of  the  plaintiff.  After  the  plaint- 
iff had  proved  his  case,  the  defendant  offered  to  prove  that 
about  ten  days  before  Mrs.  Bale  left  her  husband  she  com- 
plained to  Doctor  Houtze,  her  attending  physician,  that  her  hus- 
band had  treated  her  badly;  had  beaten  her,  and  she  showed 
marks  on  her  arms  which  she  had  received  from  his  beating; 
that  she  asked  him  what  she  should  do,  and  he  told  her  to  leave^ 
her  husband  and  go  to  her  father's.  The  plaintiff  objected  that 
the  declarations  of  the  wife  were  not  competent  evidence.  The^ 
court  sustained  the  objection.  The  .defendant  offered  in  evi- 
dence the  record  of  an  action  of  trespass  by  William  Bale  against 
Bobert  Gilchrist,  founded  upon  the  same  transaction.  The 
plaintiff  objected  to  this  evidence  as  irrelevant,  and  the  court 
rejected  it.  The  coxirt  sealed  bills  of  exception  at  the  instance 
of  the  defendant. 

J.  A,  Fisher,  for  the  plaintiff  in  error. 

Bawn,  for  the  defendant  in  error. 

By  Court,  Bogebs.  The  gravamen  of  the  action  is  the  enticing 
away  the  plaintiff's  wife.  There  was  no  direct  and  positive 
proof  of  any  combination  between  the  defendants  for  the  pur- 
pose, but  the  jury  was  asked  to  infer  their  participation  in  her 
abduction,  from  their  acts,  declarations,  and  conduct  before,  at 
the  time,  and  after  her  departure  from  the  dwelling  of  her  hus* 


Digitized  by 


Google 


#70  QiLCHBiST  V.  Bale.  [Penn. 

band.  To  disprove  the  allegation  in  the  declaration,  that  the 
wife  deserted  her  husband  bjthe  advice  and  at  the  procnrement 
and  solicitation  of  the  defendants,  they  offered  to  prove  by  her 
attending  physician,  that  about  ten  days  before  Mrs.  Bale  left 
her  husband,  she  complained  that  he  had  treated  her  badly; 
tihat  she  showed  marks  on  her  arms  which  she  said  she  had  re- 
ceived from  his  beating  her,  and  asked  him  what  she  should  do; 
that  he  advised  her  to  go  to  her  father's  and  leave  her  husband. 
This  evidence  was  offered  in  connection  with  proof  that  Bale 
treated  her  kindly  as  long  as  he  thought  he  could,  by  thai 
means,  prevail  upon  her  to  deliver  up  a  certain  bond  for  one 
thousand  dollars,  which  the  defendant  Gilchrist  had  given  her. 

The  evidence  was  very  pertinent;  for  if  Mrs.  Bale  left  her 
husband  in  consequence  of  ill  treatment,  it  was  an  answer  to 
the  plaintiff's  action.  The  material  part  of  the  testimony  was 
the  advice  of  the  witness  that  she  should  leave  her  husband. 
The  residue  of  the  offer  explains  the  reasons  which  induced  him 
to  give  this  advice,  and  were  evidence  in  explanation.  The  wit- 
oiess  saw  the  marks  on  her  arm,  and  was  informed  by  her,  at  the 
time,  that  they  arose  from  the  ill  treatment  of  her  husband.  If 
I  am  correct,  the  latter  part  of  the  offer  was  unconnected  with 
information  derived  from  Mrs.  Bale,  and  in  that  view  was  un- 
doubtedly evidence,  as  it  tended  to  show  the  motives  which 
governed  the  wife  in  leaving  the  protection  of  her  husband.  It 
is  said  that  this  may  have  been  a  contrivance  between  the  wife 
and  the  defendants,  and  it  may  have  been  so;  but  the  court 
would  not  be  justified  in  excluding  testimony  from  a  jury,  on 
the  ground  of  suspicion  that  there  may  have  been  unfair  and 
improper  conduct.  Of  this,  the  juiy  are  the  best  judges;  such 
matters  go  to  the  credit  rather  than  the  competency  of  testimony. 
It  is  a  general  rule,  that  the  declarations  of  a  husband  or  a  wife 
can  not  be  received  in  evidence  against  each  other,  either  civilly 
or  criminally.  But  this  rule  can  not  be  extended  to  all  possible 
cases;  for  where  no  confidence  has  been  violated,  the  law  has 
admitted  of  some  exceptions. 

Thos  in  Aveson  v.  Lord  Kennard,  6  East,  188,  in  an  action  by 
the  husband  on  a  policy  of  insurance  on  the  life  of  his  wife, 
declarations  by  the  wife,  made  by  her  when  lying  in  bed,  appa- 
rently ill,  stating  the  bad  state  of  her  health,  etc.,  and  her  ap- 
prehensions that  she  could  not  live  ten  days  longer,  by  which 
time  the  policy  was  to  be  returned,  are  admissible  in  evidence  to 
ehow  her  own  opinion  of  the  ill  state  of  her  health  at  the  time  of 
effecting  the  policy.    In  the  argument,  it  was  stated  by  the  coun-r 
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4iel,  that  fbe  declarations  by  the  wife  upon  her  elopement  from 
her  husband,  accusing  him  of  misconduct,  could  not  be  giyen 
in  evidence  against  him  in  an  action  against  tiie  adulterer.  Tc 
this  Lord  Ellenborough  replied:  ''It  is  not  so  clear  that  her 
declarations,  made  at  the  time,  would  not  be  evidence  under  any 
circumstances.  If  she  declared  at  the  time  that  she  fled  from 
immediate  terror  of  personal  violence  from  her  husband,  I  should 
^tdmit  the  evidence,  though  not  if  it  were  a  collateral  declaration 
of  some  matter  which  happened  at  another  time."  For  the  same 
case,  in  illustration,  his  lordship  referred  to  Thompson  and  wife 
V.  Freeman^  Skin.  402,  where,  in  an  action  by  the  husband  and 
wife  for  wounding  the  wife.  Lord  Chief  Justice  Holt  allowed 
what  the  wife  said  immediately  upon  the  injury  received,  and 
before  she  had  time  to  devise  anything  for  her  own  advantage, 
to  be  given  in  evidence  as  part  of  the  res  ge^Ue.  The  motives 
which  induced  Mrs.  Bale  to  desert  her  husband,  are  the  matters 
in  controversy;  and  his  conduct  about  that  time  has  a  material 
bearing  on  the  issue.  The  defendants  allege  that  she  left  him, 
not  for  the  cause  assigned  in  the  declaration,  but  because  of  his 
wicked  and  brutal  conduct.  This,  in  most  cases,  can  not  be 
shown,  except  by  her  declarations  made  at  the  time  to  her  rela- 
tions and  friends.  Few  persons  are  so  lost  to  every  sense  of  pro- 
priety as  to  act  thus  in  public.  The  treatment  of  which  she  has 
most  reason  to  complain,  is  usually  acted  in  secret,  and  can  only 
be  known  from  her  complaints,  or,  as  here,  from  marks  of  vio- 
lence on  her  person. 

When  an  act  is  done  to  which  it  is  necessary  to  ascribe  a 
motive,  it  is  always  considered  that  what  is  said  at  the  time, 
from  whence  the  motive  may  be  collected,  is  part  of  the  res 
^esto.  It  was  necessary  to  explain  the  reason  the  witness  ad- 
vised her  to  leave  her  husband,  and  for  this  purpose  her  com- 
plaints of  ill  treatment,  with  the  marks  of  violence  on  her  per- 
son, were  competent  testimony.  When  the  conduct  of  the  wife 
is  in  question,  her  declarations  have  been  held  admissible  for  her 
liusband  in  an  action  against  him.  Thus  in  an  action  for  neces- 
saries supplied  to  the  wife,  the  defense  being  that  her  husband 
had  turned  her  out  of  doors  for  adultery,  her  declarations  as  to 
iier  adultery,  made  previously  to  her  expidsion,  were  admitted: 
Abb.  C.  J.,  1  Car.  &  P.  621.' 

The  defendants  also  complain  of  the  rejection  of  the  record 
•of  the  action  of  trespass,  m  ei  armiSf  for  criminal  connection 
with  the  plaintiff's  wife.    This  is  an  action  on  the  case,  and  a 

1.  Tkompion  d  Vso,  t.  SWvaniim.  a.  IFolfon  t.  Or^m, 
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difference  is  taken  between  such  actions  and  actions  in  tort^ 
which  are  stricH  juris.  A  former  recoyery,  release^  or  satisfac- 
tion can  not  be  giyen  in  evidence  in  an  action  for  tort,  on  the 
general  issue,  but  must  be  pleaded;  but  an  action  on  the  case 
is  founded  on  the  mere  justice  and  conscience  of  the  plaintiff^a 
case,  and  is  in  the  nature  of  a  bill  in  equity,  and  therefore  a 
former  recovery,  release,  or  satisfaction  need  not  be  pleaded, 
but  may  be  given  in  evidence  under  the  general  issue.  For 
whatever  will,  in  equity  and  conscience,  according  to  the  cir- 
cumstances of  the  case,  bar  the  plaintiff's  recovery,  may,  in  this- 
action,  be  given  in  evidence  by  the  defendant:  because  the 
plaintiff  must  recover  upon  the  justice  and  conscience  of  his- 
case,  and  upon  that  only:  Bird  v.  Eandall,  3  Burr.  1353;  1  Wils. 
45;*  ThiXhaffer  v.  J3err,*  17  Serg.  &  R.  319.  There  is,  there- 
fore, no  reasonable  doubt,  on  authority,  that  the  evidence  waa 
admissible  on  the  pleading,  if  in  other  respects  unexceptionable. 
The  actions  were  brought  on  the  same  day,  covered  the  same 
space  of  time,  and  the  question' is,  whether  they  are  not,  in  sub- 
stance, for  the  same  injury.  A  former  recovery  is  no  bar,  unless 
it  be  for  the  same  injury,  but  where  the  plaintiff  has  received  a 
full  satisfaction,  for  the  same  cause,  he  can  not  recover  a  second 
time.  And  this  does  not  depend  on  the  form  of  the  suit;  for 
the  inquiry  in  every  case  is,  whether  the  former  recovery  or 
satisfaction  was  for  the  same  thing,  or  whether  the  grounds  of 
controversy  in  the  two  actions  are  the  same.  Thus  when  a  per- 
son takes  the  personal  property  of  another,  and  sells  it,  the 
owner  may  elect  either  of  four  remedies,  trespass,  replevin, 
trover,  or  an  action  on  the  case,  for  money  had  and  received, 
but  a  recovery  in  one,  may  be  pleaded  in  bar  to  another  action, 
although  differing  in  form,  for  the  same  injury.  When  A. 
enters  the  close  of  B.,  cuts  down  his  timber,  and  takes  and 
carries  it  away,  as  in  Cochran  and  Wife  v.  CasUere,  Co.  E.  96, 
the  plaintiff  may  bring  trespass  quare  clausum /regit,  and  recover 
for  the  trespass  in  entering  the  close,  and  also  for  the  value  of 
the  timber  under  improvement.  But  such  a  recovery  would  be 
a  bar  to  an  action  of  replevin,  trover,  and  to  an  action  on  the 
case,  for  the  value  of  the  timber.  No  person  can  recover  a  double 
satisfaction  for  the  same  injury,  and  nemo  debet  bis  vexari  pro 
eadem  causa.  Whether  a  recovery  for  the  value  of  articles  would 
be  a  bar  to  an  action  for  breaking  the  close  merely,  it  is  not 
necessary  to  decide,  and  is  not  so  clear. 
For  what  injury  did  the  plaintiff  recover,  in  the  action  of  tres* 

1.  B«urk§r  t.  INpoii.  3.  Kiik^tr  r.  Herr ;  S.  0..  17  Ikm.  Dm.  688. 
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pass?  or,  what  is  the  same  thing,  as  was  ruled  in  Hess  t.  Sail, 
6  Serg.  &  B.  ,^  what  might  he  have  recovered  ?  In  the  first  action 
the  plaintiff  does  not  declare  for  the  criminal  conversation  alone, 
but  he  also  demands  damages  for  depriving  him  of  the  comfort 
and  society  of  his  wife,  during  the  whole  time  laid  in  the  pres* 
ent  action.  He  elects  to  consider  the  whole  as  one  offense,  and 
it  can  not  be  questioned  that  he  did  or  might  have  recovered,  in 
the  first  suit,  for  all  the  injuiy  he  received  from  the  defendant, 
including  not  only  the  criminal  intercourse  with  her,  but  also 
compensation  for  her  desertion  at  the  solicitation  of  the  defend- 
ant, and  thereby  depriving  him,  in  the  language  of  the  declara- 
tion, of  her  aid,  comfort,  and  assistance.  Gavin  v.  Dawson,  13 
Serg.  &  B.  246,*  was  decided  on  this  principle.  Gavin  brought 
two  suits  against  Dawson,  one  on  the  act  of  the  twenty-first  of 
March,  1772,  to  recover  double  the  value  of  his  goods  virrong- 
fully  distrained  by  the  defendant,  and  the  other,  an  action  on 
the  case  at  common  law,  for  the  same  cause,  and  alleging  his 
complaint  in  the  same  words.  The  defendant  arbitrated  both, 
and  report  was  made  in  both,  that  the  plaintiff  had  no  cause  of 
action.  The  plaintiff  appealed  from  the  decision  in  the  case  to 
recover  double  damages  on  the  statute,  but  did  not  appeal  from 
the  action  at  common  law,  where  judgment  remained  in  full  force. 
The  court  held  that  the  plaintiff  was  barred,  and  a  plea  puis 
darrein  continuance  was  held  good.  In  the  case  at  bar,  for  the 
same  thing,  the  ^ilaintiff  vnll  recover  a  double  satisfaction  for 
the  same  injury,  and  the  defendant  will  be  punished  twice  for 
the  same  offense.  There  was  error  in  rejecting  the  record  of  the  * 
former  recovery. 

But  it  is  said  the  declaration  is  bad,  because  no  request  by 
the  plaintiff  to  the  defendant,  to  deliver  up  the  wife,  and  refusal 
by  the  defendant,  are  laid.  This  objection  is  made  on  the  au- 
thority of  a  dictum  of  Chief  Justice  Wilmot,  in  Winsmore  v.  Oreen- 
land,*  1  Willes,  582.  But  the  remark  is  made  in  reference  to 
the  third  count  of  the  declaration,  but  does  not  touch  the  count 
for  enticing  her  away.  "  It  is  not  necessary,"  says  the  chief 
justice,  '^  to  determine,  in  this  case,  whether  a  request  and  re- 
fusal are  necessary,  because  both  are  expressly  laid  here;  but 
according  to  my  present  thoughts,  in  the  case  of  a  detainer,  I 
think  them  necessary."  But  however  this  may  be  restricted  to 
a  suit  for  detaining  the  wife,  yet  it  does  not  apply  to  an  action 
for  enticing  her  away;  for  if  it  is  necessary  to  aver  a  request  and 
refusal,  it  would  be  necessary  to  prove  them.    But  it  will  hardly 

1.  He$$  y.  HHbU,  6  Serg.  Jfc  B.  S7.    3.  Oarvin  t.  Dai»$on.     8.  IRsiMior*  t.  Or««nbamk. 
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he  pretended  that  a  person  cotdd  screen  himself  from  ponish- 
ment  for  such  a  wrong,  by  consenting  (after  the  injury,  which 
consists  of  the  illegal  and  improper  act  of  inducing  her  to  desert 
her  duty)  to  deliver  up  the  wife  on  request.  But  this  would  be 
the  consequence  of  holding  that  a  request  and  refusal  were 
necessary.  In  other  respects  we  perceive  no  error  in  the  recovd. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

FoBMEB  Judgment,  when  a  Bab  and  when  not:  See  note  to  Ecutman  v. 
Cooper,  26  Am.  Dec.  609,  where  other  cues  in  this  series  are  collected. 

FoRMBB  Recoveby  AS  EVIDENCE  UNDEB  Genebal  Issub:  See  note  to  Eoil' 
man  V.  CoopeTy  26  Am.  Dec.  610. 

The  pbincipal  case  is  cited  in  Palmer  v.  Cook^  7  Gray,  420,  and  in  Cofe- 
0um  V.  WUUy  43  Ind.  430,  to  the  point  that  declarations  of  a  wife,  of  her  ill 
treatment  by  her  hnsband,  prior  to  her  alleged  seduction,  are  admiadble,  as 
evidenoe  in  an  action  by  the  husband  against  her  sednoer. 


Pattebson  v.  Mabtz. 

[8  Watts,  874.] 

fipBomo  Pbbvobmanoe  of  Contbaot  which  Obioinatbd  nr  Bbbagh  of 

Faith  will  not  be  decreed. 
Unexplained  Delay  of  Vendob  fob  Seven  Yeabs,  and  great  rise  in 

Vialne  of  the  lands  forming  the  subject-matter  of  the  contract,  oonstitute 

an  insuperable  objection  to  the  granting  of  a  decree  for  the  specific  pei> 

formance  of  a  contract  for  the  sale  of  lands. 
Facts  Showing  Abandonment  of  a  Contbaot  by  the  Plaintiff  furnish 

a  decisive  answer  to  his  prayer  for  a  specific  performance  thereof. 

Ebbob  to  the  common  pleas  of  Northiimberland  oouniy. 
Ejectment  for  a  tract  of  land.  Peter  Dimmich,  being  the  owner 
of  a  tract  of  land,  on  the  first  of  November,  1829,  made  a  parol 
contract  with  Samuel  J.  Packer  to  sell  it  to  him  for  eight  hun- 
dred dollars,  if  Packer  would  comply  by  the  first  of  December, 
1829.  On  the  sixteenth  of  November,  1829,  Dimmich  entered 
into  a  written  contract  with  George  Patterson,  the  plaintiflf,  to 
sell  the  same  land  to  him  for  one  thousand  four  hundred  dol- 
lars, fifty  dollars  of  which  was  paid  down,  and  the  residue  of 
the  one  half  of  the  purchase  money  was  to  be  paid  on  January 
1,  1830.  On  the  twenty-third  of  November,  1829,  Packer  went 
to  Dimmich  and  insisted  upon  the  execution  of  the  parol  con- 
tract between  them.  After  some  hesitation,  Dimmich  finally 
executed  to  Packer  a  conveyance  of  the  land  for  the  sum  of  one 
thousand  four  hundred  and  twenty  dollars.  Soon  after  Dim- 
mich sent  his  son  to  Patterson  with  the  fifly  dollars  which  he 
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liad  reoeiyed  from  him;  bat  not  finding  him  at  home,  he  left  the 
money  with  his  brother's  wife.  Patterson's  brother  testified 
that  he  told  his  brother  that  the  money  had  been  returned. 
That  he  objected  to  his  having  received  it;  but  as  the  money  had 
been  borrowed  from  him  to  pay  to  Dimmich  in  the  first  place, 
he  retained  it.  It  appeared  from  the  contract  between  Dimmich 
sad  Patterson,  that  one  Peter  Waiy  was  a  tenant  on  the  land, 
whose  lease  would  not  expire  for  two  years,  and  that  Patterson 
purchased  subject  to  this  lease.  In  1831  Patterson  brought 
ejectment  for  the  land  against  Packer,  Dimmich,  and  Waiy, 
which  was  discontinued  on  September  28, 1832,  on  the  ground 
that  the  plaintiff  supposed  he  could  not  recover  because  Waiy's 
term  had  not  expired  when  the  suit  was  brought.  There  was 
iJso  evidence  that  the  land  had  risen  in  value  between  1829  and 
1837.  The  instructions  of  the  court  below  were,  on  the  whole, 
&vorable  to  the  defendant,  and  the  plaintiff  assigned  numerous 
alleged  errors  in  the  charge,  and  for  the  court's  refusal  to  charge 
as  requested  by  the  plaintiff. 

Hepibwrn^  for  the  plaintiff  in  error. 

Dcnnd  and  Oreenough,  contra. 

By  Court,  Qibson,  C.  J.  If,  as  the  evidence  seems  to  show, 
Dimmich  had  previously  agreed  to  convey  to  Packer,  at  a  day 
still  to  come,  a  chancellor  would  refuse  to  execute  the  plaintiff's 
intermediate  purchase,  for  the  reason  that  no  assistance  is  ever 
given  to  one  who  claims  by  a  contract  which  originated  in  a 
breach  of  faith.  In  GooQi  v.  Jackson^  6  Yes.  17,  the  agreement 
grew  out  of  improper  disclosures  of  the  contents  of  depositions 
taken  by  commissioners;  and  Lord  Eldon  dismissed  the  bill, 
though  the  blame  was  not  imputable  to  the  plaintiff.  On  the  ' 
same  ground,  he  refused  in  MorHoch  v.  BuUery  10  Id.  292,  to 
execute  a  purchase  from  an  agent  of  trustees  at  a  price  so 
reduced  as  to  involve  a  breach  of  the  trust.  In  these  instances, 
he  was  actuated  by  considerations  of  public  policy.  For  a  sim- 
ilar reason,  specific  performance  of  a  contract  made  with  a  man 
when  he  was  intoxicated,  was  refused  in  Cragg  v.  Holme^  cited 
in  Cook  V.  Clayworth,  18  Id.  14,  though  the  plaintiff  had  neither 
contributed  to  make  him  drunk,  nor  taken  advantage  of  his 
situation  when  he  was  so.  In  GanvpbeU  v.  Spencer ^  2  Binn. 
133,  this  court  went,  perhaps,  still  farther;  and  I  by  no  means 
think  it  went  too  far.  There  was  no  proof  that  the  defendant 
was  even  drunk;  but  the  bargain,  which  was  a  very  improvident 
one,  vms  made  at  early  dawn  in  a  course  of  dram-drinking,  at  a 
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iayem  to  which  he  had  been  brought.  It  is  trae,  the  chief  jus* 
tice  said  he  would  have  felt  great  difficulty  had  the  case  com& 
before  him  as  a  chancellor;  but  that  the  verdict  had  strengthened 
it  very  much.  Now  it  was  actually  before  him  as  a  chancellory 
and  ihat  he  felt  it  to  be  so  is  evident,  from  the  principles  which 
he  propounded  in  relation  to  it,  and  which  he  stated  with  th& 
precision  of  a  chancellor.  In  the  progress  of  equitable  admin- 
istration since  that  decision,  the  time  has  gone  by  for  a  party  Uy 
intrench  himself  behind  what  was  formerly  thought  to  be  the 
equitable  discretion  of  a  juiy,  or  to  call  it  in  aid  of  the  supposed 
feebler  power  of  the  court;  and  there  is  little  doubt  that  th& 
chief  justice  would  have  ruled  the  cause  for  the  defendant  by  a. 
positive  direction  in  the  first  insti^ce.  Bules  of  equiiy  are  not 
less  precise  and  peremptory  than  rules  of  law,  nor  less  a  subject 
of  exclusive  administration  by  the  court;  and  a  verdict  can  no 
more  strengthen  an  equity  on  an  appeal  by  a  motion  for  a  new 
trial,  than  can  a  decree  by  a  master  of  the  rolls  on  an  appeal  Uy 
the  chancellor.  Yet  the  position  taken  by  the  court  ought  not 
to  be  regarded  as  a  timid  one  for  the  time.  It  only  shows  from 
what  small  beginnings,  and  with  what  cautiousness  we  have 
wended  our  way  towards  a  systematic  administration  of  equiiy. 
The  principle  enforced  in  that  case,  by  whatever  means,  is 
identical  with  the  principle  of  the  cases  precedently  quoted;  and 
I  take  the  opinion  of  Chief  Justice  Tilghman  to  be  an  authority  in 
point,  that  a  contract  to  entitle  itself  to  the  assistance  of  a  chan- 
cellor, must  have  come  from  an  immaculate  source.  Now,  the 
plaintifTs  purchase  was  subsequent  to  the  oral  contract  with 
Packer,  which,  though  it  could  not  be  specifically  enforced  by 
reason  of  the  statute  of  frauds,  was  neither  illegal  nor  void,  in- 
asmuch as  it  would  have  been  a  sufficient  foundation  for  an  ac- 
tion at  law  to  recover  damages  for  a  breach  of  it;  and  it  is 
decisive  against  the  plaintiff's  title  that  his  purchase  was  founded , 
though  innocently  on  his  part,  in  a  disregard  of  it.  He  was 
bound  to  relinquish  it  the  instant  he  discovered  the  fact;  and  to 
insist  on  it  now,  is  as  bad  as  to  have  made  it  with  a  knowledge 
of  the  circumstances.  Even  on  the  broad  ground  of  public  pol- 
icy it  ought  not  to  be  decreed.  From  equity  he  can  ask  nothing 
but  to  be  left  to  his  remedy  at  law;  for  against  a  prior  bargainee 
who  did  no  more  than  pursue  a  conscionable  and  lawful  contract 
to  its  legal  consummation,  he  has  no  equity  whatever. 

The  court,  however,  put  the  defense  mainly  on  the  ground  of 
delay;  and  it  certainly  was  an  impregnable  one.  During  the 
five  years  which  elapsed  betwixt  the  expiration  of  the  lease  to 
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Dimmich's  tenant  and  the  organization  of  the  present  suit,  the 
plaintiff  was  quiescent,  while  ilie  land  rose  rapidly  in  value;  and 
of  this  quiescence  no  explanation  is  given,  no  excuse  for  it 
offered.  Nor  did  the  existence  of  the  outstanding  lease  justify 
the  discontinuance  of  the  suit  brought  within  the  two  years  it 
had  to  run.  An  action  of  ejectment  employed  as  a  substitute 
for  a  bill  in  equity,  as  that  was,  lies  whenever  a  bill  would  lie, 
and  with  the  same  direct  or  incidental  effect.  Such  an  action 
has,  indeed,  the  integuments  of  an  action,  but  it  has  also  the 
bones  and  articulations  of  a  bill;  and  a  recovery  by  it  has  the 
substantive  and  essential  quaHties  of  a  decree.  The  lease,  there- 
fore, would  not  have  been  an  obstacle  to  the  prosecution  of  the 
first  ejectment  brought,  as  it  was,  to  assert  the  plaintiff's  equity 
while  the  transaction  was  fresh;  for  the  court  might  have  pro- 
tected the  lessee's  possession  and  exemption  from  costs,  by  its 
power  over  the  execution.  There  was,  then,  an  unanswered  de- 
lay of  seven  years,  during  which  Packer's  partners  in  the  pur- 
<;hase  were  paying  their  contributions  to  the  price.  Nor  is  that 
■all.  The  plaintiffs  retention  of  his  deposit,  left  for  him  by  the 
vendor  at  his  brother's  house,  was  equivalent  to  a  recovery  of  it 
back,  and  an  unqualified  act  of  rescission;  for  had  he  not  ac- 
-quiesced  in  the  restoration  of  it,  he  ought  instantly  to  have 
tendered  the  money  again  to  the  vendor.  These  circtunstancea 
«how  not  only  backwardness  and  trifling,  but  a  positive  abandon- 
ment of  the  contract;  either  of  which  furnishes  a  decisive  an- 
swer to  a  prayer  for  specific  performance. 
Judgment  affirmed. 

Specific  Pesforuancb  not  Decreed  where  there  is  Frattd:  See  ^- 
•mour  V.  Delancy,  15  Am.  Dec.  270;  Edwai^  v.  Handley,  3  Id.  745;  Meaum 
V.  Hdm,  2  Id.  716. 


Evans  v.  Commonwealth 

[8  WAxn.  393.] 

JuDOMXKT  Obtained  in  Suit  against  Constable  for  Official  Miscon- 
duct or  neglect  of  dnty  is  conclusive  evidence  of  the  liability  of  the  sare* 
ties  npon  his  official  bond,  in  an  action  brought  against  them  to  recover 
the  amount  of  such  judgment. 

To  Rboover  aoainst  Sureties  of  Ck)NSTABLE,  it  is  sufficient  to  shov  thai 
he  was  insolvent  in  fact  when  the  action  was  commenced. 

Ebbob  to  the  common  pleas  of  Luzerne  county.  Action  on 
the  official  bond  of  Evans,  who  had  been  a  constable.  Carver, 
for  whose  use  this  action  was  brought,  had  previously  recovered 
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a  judgment  against  Eyans  alone;  and  when  this  action  was  oom-^ 
menced,  Eyans  had  applied  for  the  benefit  of  the  insolvent  laws, 
but  had  not  obtained  his  discharge.  Parol  proof  of  his  actua} 
insolvency  at  the  time  the  suit  was  brought,  was  given.  The 
court  below  ruled  in  favor  of  the  plaintiff  and  verdict  and  judg^ 
ment  were  rendered  accordingly. 

Maxwell  and  Kidder,  for  the  plaintiff  in  error. 

Woodward,  contra. 

By  Court,  Kennzdt,  J.  The  principle  of  Masser  v.  Strickland, 
17  Serg.  &  B.  854  [17  Am.  Dec.  668],  as  settled  by  a  majority  of 
this  court,  would  seem  to  rule  this  case.  There  it  was  held  that 
a  judgment  against  the  constable  was  not  only  conclusive  against 
his  sureties  as  to  the  misconduct  or  neglect  of  duty  on  the  part 
of  the  constable,  which  was  made  the  ground  of  action  whereon 
the  judgment  was  obtained  against  him,  but  likewise  as  to  the 
amount  of  damages  actually  sustained  by  the  plaintiff.  Accord- 
ing to  the  principle  thus  established,  the  judgment  obtained  by 
the  plaintiff  below  in  the  suit  against  Evans  alone,  as  a  compen- 
sation for  the  damages  which  the  former  sustained  by  reason  of 
the  official  neglect  of  duty  or  misconduct  by  the  latter  being 
conclusive  upon  his  sureties,  who  were  joint  defendants  in  this 
action  with  him  in  the  court  below,  and  the  plaintiffs  in  error 
here,  precluded  all  inquiry  into  the  matters  contained  in  the  first 
and  second  points  of  the  plaintiffs  in  error,  which  were  sub- 
mitted by  them  to  the  court  below  for  their  instruction  on  them 
to  the  juiy.  It  was  not  competent  for  the  plaintiffs  in  error  to 
go  behind  that  judgment,  and  set  up  any  matter  in  this  action 
which  might  have  been  objected  to  the  recovery  therein.  As  the 
answers,  therefore,  of  the  court  below  ought  to  have  been  against 
the  plaintiffs  in  error  directly  upon  their  first  two  points,  they 
can  not  be  injured  thereby;  so  that,  even  if  the  answers  of  the 
court  were  erroneous,  they  have  no  right  to  assign  them  for 
error,  or  claim  a  reversal  of  the  judgment  upon  that  account. 
And,  notwithstanding,  it  may  be  that  the  case  of  3£a88er  v. 
Strickland  was  decided  against  the  authority  of  the  rule  of 
analogy,  which  might  have  been  very  fairly  extracted  from  the 
principles  of  the  common  law,  yet  as  many  cogent  reasons  exist 
for  making  such  case  as  that  and  the  present,  an  exception  Uy 
the  general  rule  on  the  subject;  and,  as  it  has,  no  doubt,  been 
looked  upon  as  such  ever  since  it  was  so  determined  in  that  case, 
we  all  now  agree  that  no  change  should  be  made.  Seeing  then 
that  it  has  become  the  settled  rule  of  the  law  in  regard  to  the 
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sQietiea  in  a  constable's  bond,  that  a  judgment  obtained  in  a 
suit  brought  against  the  constable  alone  for  official  misconduct 
or  neglect  of  duiy,  will  bind  and  be  conclusiye  upon  them, 
though  not  notified  of  the  suit,  they  must  be  presumed  to  haTe 
known  that  such  was  the  law,  when  they  entered  into  the  bond; 
and  it  must,  therefore,  be  taken  as  a  part  of  their  obligation  or 
agreement,  that  they  were  willing  to  be  so  bound  and  concluded, 
as  often  as  judgment  should  be  so  obtained  against  their  prin- 
cipal; and  hence,  those  who  haTC  become  sureties  for  constables, 
since  the  establishment  of  the  rule,  in  this  respect,  can  have  no 
reason  to  complain  of  it.  Under  this  view  then,  it  would  seem 
that  the  objection  originally  made  to  the  establishment  and  ap- 
plication of  such  rule  to  the  sureties  of  a  constable  has  lost  its 
force;  and  the  tendency  of  the  rule,  in  its  operation,  being  to 
prerent  creditors  from  being  vezatiously  and  unreasonably  de- 
layed in  having  or  obtaining  execution  of  their  judgments, 
which,  it  is  said,  is  the  life  of  the  law,  strongly  recommends  it 
on  the  ground  of  expediency  and  public  policy. 

The  only  question  remaining  to  be  decided,  arises  out  of  the 
third  error  assigned;  which  is  an  exception  to  the  answer  given 
by  the  court  to  the  third  point  submitted  by  the  counsel  of  the 
defendants  below.  By  this  point  the  counsel  of  the  defendants 
below  requested  the  court  to  instruct  the  jury  that  the  plaintiff 
there  could  not  recover,  because  the  constable  had  not  taken  the 
benefit  of,  and  been  finally  discharged  under,  the  insolvent  laws, 
before  the  commencement  of  this  action.  This  instruction  waa 
claimed  under  the  nineteenth  section  of  the  act  of  the  twentieth 
of  March,  1810,  amending  and  consolidating  the  acts  of  assem- 
bly giving  justices  of  the  peace  jurisdiction  over  debts  not  ex- 
ceeding one  hundred  dollars,  which  enacts  that  "  any  constable^ 
who  has  or  may  thereafter  give  security  agreeably  to  law  for  the 
faithful  performance  of  the  duties  of  his  office,  and  afterwards, 
on  neglecting  or  refusing  to  perform  such  duties,  shall  have^ 
judgment  rendered  against  him  for  such  neglect  or  refusal;  and 
on  being  prosecuted  for  the  recovery  of  such  judgment,  becomes 
insolvent,  abandons  his  country,  or  from  any  other  reason  it 
becomes  impracticable  for  such  judgment  or  judgments  to  be 
recovered  from  such  constable,  as  aforesaid,  etc.,  then,  and  in 
such  cases  only,  the  justice  before  whom  the  judgment  or  judg- 
ments stand  unpaid,  shall  be  and  he  is  hereby  authorized 
and  empowered  to  issue  a  scire  facias,  and  proceed  against  such 
bail  for  the  recovery  of  judgments  had  as  aforesaid,  in  the  same 
manner  that  constables  are  now  suable,"  etc.    This  action  hav- 
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tag  been  commenoed  in  the  court  of  common  pleas,  and  not 
before  a  justice  of  the  peace,  it  might  possibly  admit  of  a  ques- 
tion, whether  the  section  of  the  act,  just  read,  be  applicable  to 
it  or  not.  Be  this,  however,  as  it  may,  we  think  the  court  below 
were  not  bound  to  give  the  instruction  required  by  the  counsel 
of  the  defendants  below.  If  the  evidence  given  showed  clearly 
beyond  all  doubt  that  the  constable  was  insolvent  at  the  time 
this  action  was  commenced,  and  therefore  it  had  become  im- 
practicable to  recover  from  him  the  judgment  obtained  against 
him  in  favor  of  the  plaintiff  below,  his  bail,  according  to  the 
plain  and  natural  import  and  meaning  of  the  nineteenth  section 
of  the  act  of  1810,  were  liable  to  be  sued  for  it  upon  their  bond. 
The  insolvency  of  the  constable  here  was  proved  on  the  trial 
most  clearly,  and  not  attempted,  as  it  would  seem,  to  be  con- 
troverted. Before  the  commencement  of  the  action  he  had 
applied  for  the  benefit  of  the  insolvent  laws,  but  did  not  obtain 
a  final  order  of  relief  and  discharge  until  some  time  afterwards. 
Judgment  affirmed. 

The  proposition  stated  in  the  first  sentence  of  the  syUabos  of  the  prindp^l 
<mse  is  cited  with  approval  in  the  following  cases:  Snapp  ▼.  CommomoeaUh,  2 
Pa.  St.  49;  Oarber  v.  CommonweaUK,  7  Id.  266;  Lloyd  ▼.  Boar,  11  Id.  52; 
Tracy  v.  OoodvAn,  5  Mete.  (Mass.)  411. 


Nebhooth  v.  Althoube. 

[8  Watts.  427.] 
Defendant  in  Ejectment  mat  Set  up  Title  Adverse  to  that  of  a  persoD 
with  whom  he  had  previously  entered  into  a  contract  for  the  title,  if,  be- 
fore he  took  possession,  he  gave  notice  to  such  person  that  he  would 
not  take  possession  under  him. 

Erbob  to  the  common  pleas  of  Union  oouniy.  Ejectment  for 
«  tract  of  land.     The  opinion  states  the  case. 

Merrill,  for  the  plaintiff  in  error. 

MUler,  for  the  defendant  in  error. 

By  Court,  Kennedy,  J  This  cause  is  presented  now  under 
4in  entirely  different  aspect  from  what  it  was  when  here  before, 
upon  a  former  writ  of  error.  It  appeared  from  the  paper-book, 
which  we  had  then  of  the  case,  that  Nerhooth  had  taken  posses- 
sion of  the  land,  under  an  agreement  made  previously  with 
Althouse,  and  without  contesting  that  fact,  offored  to  show  that 
lie  held  the  land  under  a  right  or  claim  altogether  adverse  to 
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that  of  Althouse,  which  the  court  below^  as  it  appeared,  peiv 
niitted  him  to  do.  In  this  we  thought  there  was  error,  and 
therefore  reyersed  the  judgment.  It  may  be,  however,  that, 
from  want  of  care  and  proper  attention  in  malring  the  paper- 
book  at  that  time,  the  case  was  not  presented  to  us  under  the 
fiame  Tiew  in  which  the  court  below  had  it  before  them;  and  as 
no  written  opinion  of  this  court  seems  to  have  been  given,  it  is 
also  most  likely  that  on  the  late  trial  of  the  cause,  some  misap- 
prehension existed  in  regard  to  the  question  which  we  had  de- 
-cided.  I  am  the  more  inclined  to  think  that  some  mistake  must 
have  been  committed,  in  stating  the  case,  because  the  court  be- 
low, on  the  late  trial,  seems  to  have  applied  our  decision  to  a 
-case  that  never  was  before  us.  According  to  the  statement  of 
the  case,  however,  as  we  have  it  now,  the  defendant  below,  who 
is  the  plaintiff  in  error  here,  not  only  denied  his  having  gone 
into  possession  tmder  Althouse,  the  plaintiff  below,  but  offered 
to  prove  that  his  possession  was  adverse  to  Althouse  from  its 
first  commencement;  and  that  although  he  had  entered  into  a 
written  agreement,  bearing  date  the  twenty-fifth  day  of  August, 
1834,  with  Althouse,  for  the  purchase  of  tiie  land,  under  which 
tie  was  to  have  the  possession  of  it  delivered  to  him  by  Althouse, 
on  the  first  day  of  November  then  following,  yet  that  he  gave  Alt- 
house  some  two  or  three  weeks  after  the  date  of  the  agreement, 
while  Althouse  was  still  in  possession  of  the  land,  notice  that 
he,  Nerhooth,  would  not  go  into  the  possession  under  Althouse: 
that  he  afterwards,  on  the  twentieth  of  January,  1835,  entered 
into  a  written  agreement  with  George  Weirlck,  agreeing  to  unite 
with  this  last-named  person. in  procuring  a  title  to  the  land,  as 
vacant,  from  the  commonwealth;  that  in  February,  1835,  he 
took  possession  of  the  land  under  this  agreement  with  Weirick, 
And  on  the  twenty-third  of  February,  1836,  obtained  a  warrant 
for  it  from  the  commonwealth,  had  a  survey  made,  in  pursu- 
ance thereof,  on  the  fourth  of  May  in  the  same  year;  and  more- 
over offered  to  prove  that  Weirick  had  a  written  agreement  with 
Althouse,  dated  March  5,  1831,  by  which  it  was  agreed  between 
Weirick  and  Althouse,  that  as  the  land  in  question  was  believed 
to  be  vacant,  the  latter  should  enter  and  make  a  settlement 
thereon  with  his  family,  as  soon  as  it  could  conveniently  be 
done,  for  their  joint  benefit;  and  at  their  equal  and  joint  ex- 
pense, afterwards  procure  a  perfect  title  for  the  land  from  the 
oommonwealth. 

This  evidence,  however,  was  objected  to  by  the  counsel  for  the 
plaintiff  below,  and  the  court  below  being  given,  as  woidd  seem» 
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to  understand  somehow  that  our  decision  in  the  case,  when  her» 
before,  rendered  the  evidence  thus  offered  inadmissible,  rejected 
it.  The  defendant  below  having  disclaimed  taking  possession 
under  the  agreement  with  the  plaintiff  below,  and  still  refusing 
to  fulfill  or  abide  by  it,  the  latter  declared  his  determination  to 

zke  the  defendant  at  his  word,  and  consider  the  agreement  mad& 
between  them  no  longer  binding  on  him,  declared  on  the  trial 
that  he  brought  this  action  to  recover  the  possession  of  the  land 
as  the  absolute  owner  of  the  whole  of  it,  seeing  Weirick,  as  well 
as  the  defendant  below,  had  forfeited  all  right  or  claim  to  it  by 
their  having  combined  together,  and  having  taken  from  the  state 
a  warrant  for  the  land,  leaving  the  improvement  and  settlement^ 
made  by  the  plaintiff  below,  altogether  out  of  view,  for  the  pur- 
pose of  defrauding  him  of  his  right  to  it.    Now  it  may  be  thai 
Nerhooth  and  Weirick  have  acted  in  such  a  manner  towards  Alt- 
house,  as  to  preclude  themselves,  or  either  of  them,  from  claim- 
ing an  interest  in  the  land  under  the  agreements  which  thej 
severally  made  with  him;  but  the  coimsel  for  the  plaintiff  below 
was  mistaken,  if  he  supposed  that  he  could  have  such  question 
decided  in  favor  of  his  client  by  objecting  to  and  excluding  the 
evidence  offered,  which,  as  it  appears  to  me,  could  not  have  op- 
erated unfavorably  to  him,  unless  the  defendant  below  had  gone 
farther,  and  proved  a  relinquishment  of  all  claim,  on  the  part 
of  the  plaintiff  below,  to  the  land.     Or  if  the  counsel  for  the 
plaintiff  below  conceived  that  he  was  entitled  to  recover  back 
the  possession  of  the  land,  because  the  defendant  below  had 
taken  possession  under  an  executory  contract  for  the  purchase 
of  it,  and  had,  after  obtaining  the  possession,  disclaimed  hold- 
ing under  such  contract,  he  might  have  been  right  in  thinking 
so,  but  then,  although  he  had  given  evidence  tending  to  prove 
that  the  fact  was  so,  still  that  was  no  reason  why  the  defendant 
below  should  be  precluded  from  giving  evidence  going  to  dis- 
prove the  fact  of  his  having  taken  the  possession  of  the  land  un- 
der such  agreement  with  the  plaintiff  below,  by  showing,  as  he 
proposed  to  do,  that  he  had  given  the  plaintiff  notice  before  the 
plaintiff  left  the  possession,  that  he  would  not  take  the  land  at 
all  under  the  agreement  which  he  had  made  with  the  plaintiff; 
and  that,  when  he  did  go  into  possession,  afterwards,  it  was  un- 
der the  agreement  which  he  made  with  Weirick.     And  very  pos- 
sibly it  might  have  been  requisite  to  have  gone  still  farther,  in 
order  to  have  satisfied  the  jury  that  he  had  not  deceived  the 
plaintiff  below  about  taking  possession,  and  for  this  purpose,  to 
have  shown  that  he  also  gave  the  plaintiff  below  previous  notice 
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of  his  intention  to  take  the  possession  of  the  land,  at  the  time 
he  did,  under  Weirick. 

It  is  clear,  however,  that  all  the  evidence  in  relation  to  this 
question  ought  to  have  gone  to  the  jury,  as  it  was  a  question  of 
&ot,  and  therefore  proper  to  be  decided  by  them  alone,  after 
they  had  heard  all  the  evidence  on  the  part  of  the  defendant  be- 
low as  weU  as  the  plaintiff.  And  supposing  the  defendant  below 
had  been  permitted  to  give  all  his  evidence,  and  he  had  satisfied 
the  jury  that  he  did  not  take  possession  of  the  land  under  the 
plaintiff;  then  the  plaintiff  might  have  shown  and  relied  on  his 
prior  right  to  recover  the  possession  of  the  land  arising  from  his 
settlement  and  improvements  made  upon  it  long  before  the  com- 
mencement of  the  title  under  which  tiie  defendant  professed  to 
daim. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


BiBD  V.  Smtth. 

[8WATTa,4M.] 

EzcLunvB  RiOHT  TO  Navioatb  Waters  of  Publio  Sivm  oan  only  be  ao- 
qnirad  by  a  grant  from  the  public.  A  grant  of  raoh  a  right  can  never  be^ 
preenmed  from  length  of  time. 

OwKXBs  OP  Shores  op  Kavioablb  Rivers  have  Power  to  Control  Btoht 
of  embarkation  and  landing,  even  at  the  terminne  of  a  pnblic  road. 

Exclusive  Right  to  Land  Ferry  at  Point  on  bank  of  navigable  riTer 
may  be  presumed  from  exclusive  enjoyment  of  such  right  for  a  long 
period  of  time.  And  the  jury  ought  to  presume  the  right  to  be  exclusive 
whenever  its  value  would  be  lessened  in  the  least  degree  by  partidpatioii. 

Use  op  an  Easement  Need  not  be  Absolutely  Continuous  in  order  to 
affect  a  purchaser  with  notice  of  its  existence;  it  is  sufficient  that  there 
is  something  in  the  aspect  of  the  premises  to  put  the  purchaser  on  his 
guard. 

Easement  in  Land  Held  by  a  Connxotiout  Title  is  not  affected  by  a 
grant  of  that  title  from  Pennsylvania,  where  the  latter  grant  confirmed 
the  Connectiont  title. 

Admissions  of  Grantor  of  Land,  Made  while  he  Owned  it,  are  com- 
petent evidence  against  one  claiming  under  him. 

Lessor  of  Basement  is  Competent  Witness  for  Lessee  in  an  action  by 
the  latter  for  a  disturbance  thereoL 

Ebbob  to  the  oommon  pleas  of  Luzerne  ooiinty.  Action  on 
the  case  to  recoTer  damages  for  disturbing  the  plaintiff's  right 
uninterruptedlj  to  naidgate  across  the  Susquehanna  river  at  his 
ancient  ferry.  The  plaintiff  was  lessee  from  Lucy  Jenkins,  and  on 
the  trial  the  lessor  was  offered  as  a  witness  by  the  plaintiff,  and 
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receiTed  against  the  objection  of  the  defendant.  The  only  con- 
troTersj  respected  the  nght  to  land  on  the  west  side  of  the  river. 
It  app^kred  from  the  evidence  that  forty-six  years  ago  Stephen 
and  Thomas  Jenkins  settled  upon  land  on  the  west  side  of  the 
river,  and  about  the  same  time  Thomas  Jenkins  established  a 
ferry.  In  an  ordinary  pitch  of  water  the  landing  was  upon 
the  road  which  he  had  opened  upon  his  own  land  between  him 
and  his  brother  Stephen.  Thomas  did  all  the  ferrying  for  some 
time,  landing  at  low  water  and  sometimes  at  very  high  water 
upon  Stephen's  land.  Prior  to  1806  or  1807,  Stephen  had,  at 
times,  claimed  to  have  a  right  to  ferry  across  the  river,  but  about 
that  time  a  reference  of  this  claim  was  had  between  the  brothers, 
and  from  that  time  Stephen  ceased  to  make  any  claim  to  the  ferry. 
Thomas  occupied  the  ferry  until  he  died  in  1812,  when  he  de- 
vised the  profits  of  the  ferry  to  his  wife  Lucy,  during  her  widow- 
hood, and  she  continued  to  occupy  it  until  March,  1837,  when 
she  leased  it  to  the  plaintiff.  Prior  to  the  commencement  of 
this  suit,  the  defendant  appears  to  have  used  the  ferry  in  trans- 
porting one  man  and  a  horse  across.  Until  this  act  of  the  de- 
fendant no  one  attempted  to  interrupt  the  enjoyment  of  the  ferry 
for  about  forty-six  years.  The  defendant  claims  the  right  to  have 
a  ferry  on  the  ground  that  he  is  the  tenant  of  Elam  Stockbridge, 
who  owns  the  land  on  the  west  side  of  the  river  by  virtue  of  a 
conveyance  from  Peter  Polen,  who  acquired  the  right  and  title  of 
Stephen  Jenkins.  It  also  appeared  in  evidence  that  both  Thomas 
and  Stephen  Jenkins  held  their  lands  under  Connecticut  titles, 
and  that  in  1808  a  certificate  was  granted  to  Stephen  for  the  land 
where  the  boats  were  accustomed  to  land.  The  other  facts  suffi- 
ciently appear  from  the  opinion. 

Woodward,  for  the  plaintiff  in  error. 

Wright  and  Maanjoell,  contra. 

By  Court,  Gibson,  C.  J.  Some  of  the  points  presented  are 
comparatively  tmimportant;  and  as  it  is  intimated  that  the  cause 
has  not  been  brought  here  merely  for  reversal,  we  have  turned 
our  attention  particularly  to  those  which  involve  principles  of 
right. 

Over  the  surface  of  a  public  river,  riparian  owners  have  no 
peculiar  right.  Such  is  the  principle  of  Carson  v.  BUuer,^  and 
Shrunk  v.  The  SchuylkiU  Navigation  Company* which  seem  to 
have  put  the  public  rights  of  navigation  and  fiishery  on  the  same 
footing.    The  right  of  navigation,  transverse  or  otherwise,  being 

1.  a  Blmi.  476:  8.  0.,  4  Am.  Deo.  468.  2,  14  8«rg.  k  B.  71. 
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enjoyed  in  common,  is  susceptible  of  exdusire  appropriation 
only  by  grant  from  the  public,  to  whom  it  belongs;  and  we  have, 
consequently,  no  such  thing  as  a  ferry  by  prescriptive  right,  or 
presumptire  grant  of  exclusive  navigation  from  length  of  time. 
The  doctrine  of  nuUum  tempiLS  alone,  would  prevent  a  title 
drawn  from  a  source  so  like  the  statute  of  limitations,  from  be- 
ing set  up  against  the  commonwealth  or  her  grantee.  The 
foundation,  however,  of  what  is  nearly  as  effective,  is  the  power 
which  the  owners  of  the  shores  have  to  control  the  subservient 
and  indispensable  right  of  embarkation  and  landing.  The  exist- 
ence of  such  a  power  over  even  the  terminus  of  a  public  road,  is 
established  by  Chambers  v.  ^ly  and  Coopffrv.  /S^mit/i,' cited  in  the 
argument,  as  well  as  by  Chess  v.  Mdnaum,  3  Watts,  219.  The  pre- 
sumptive grant  of  an  incorporeal  right,  sustained  as  it  is  by  analogy 
to  the  statute  of  limitations,  is  founded  in  an  adverse  assertion 
of  right,  and  can  have  no  place  in  respect  to  a  thing  of  which 
there  can  not  be  an  adverse  use;  consequently,  it  can  have  no 
place  in  respect  to  a  river  which  is  navigated  by  general  license, 
pursuant  to  which  the  individual  does  nothing  to  challenge  the 
general  right.  The  principle  of  these  presumptive  grants  has 
been  carried  farther,  in  some  respects,  than  the  admitted  foun* 
dation  of  it  would  seem  to  warrant;  as  in  the  case  of  ancient 
lights,  which  happen  not  to  be  an  •annoyance  to  the  premises 
they  serve  to  overlook,  and  which  would  rather  encourage  a  sup- 
position of  indifference  on  the  part  of  the  owner  than  a  want  of 
right  to  obstruct  them,  inasmuch  as  no  man  is  bound  to  inclose 
his  ground  to  prevent  his  neighbor  from  looking  at  it.  Even  as 
regards  acts  of  apparent  usurpation,  the  rule  is  that  they  must 
be  such  as  in  their  nature  carry  with  them  an  assertion  of  right. 
Thus,  in  Doe  v.  Beed,  5  Bam.  &  Aid.  232,  the  jury  were  not 
allowed  to  prasume  a  conveyance  after  a  possession  of  fifiy 
years,  as  a  creditor  under  a  judgment;  and  Chief  Justice  Abbot 
added,  that  these  presumptions  had  been  carried  too  far. 
Doubtless  they  have,  where  the  possession  or  use  bore  nothing 
on  its  face  like  a  pretension  of  title.  In  point  of  reason,  no 
lapse  of  time,  bearing  any  proportion  to  the  i>eriod  of  the  stat- 
ute, ought  to  require  an  exertion  of  a  man's  right  mere^  to  show 
that  he  had  not  parted  with  it,  when  there  was  nothing  in  the 
situation  or  possession  of  the  property  to  indicate  that  he  had; 
and  such  is  the  principle  which  ruled  the  case  of  BtUs  v.  Ikrie^ 
2  Bawle,  218,'  where  it  was  held  that  the  reservation  of  a  right 

1.  C7»«MfrirtT.  JWry,lT6iitM,107.  3.  9  Sarg.  Jfc  B.  96;  8.  0^  UAm.  DM.6W. 
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to  swell  water  on  fhe  land  of  an  adjoining  owner  was  not  lost 
merely  because  it  had  not  been  exerted  for  thirty-two  years. 
Yet  a  window,  which  enables  the  occupant  of  it  to  pry  into  the 
domestic  economy  of  his  neighbor,  is  a  nuisance  whose  con- 
tinuance can  be  explained  only  by  a  want  of  right  to  abate  it. 
Perhaps  the  apparent  difficuliy  of  reducing  all  the  decisions  on 
this  head  to  principles  of  reason,  arises  from  a  tendency  in  the 
judicial  mind  to  generalize,  without  stopping  to  dispose  of  spe- 
cific differences.  The  rights  of  the  parties  here,  howeyer,  are 
determinable  by  the  plaintiff's  occupancy,  not  of  the  stream, 
but  of  the  shore. 

Had  the  judge  therefore  charged,  as  it  is  imputed  to  him, 
that  an  exclusive  right  might  be  gained  by  an  exdusiye  occu- 
pancy betwixt  the  shores,  he  would  have  been  in  error;  but  he 
pointedly  said  that  no  other  advantage  could  be  had  on  the 
water  than  was  had  from  the  ownership  of  the  land.  But  the 
wrong  charged  in  the  declaration  is  a  disturbance,  not  of  the 
plaintiff's  easement  in  the  landing,  but  of  an  alleged  right  to  the 
ancient  ferry;  and  hence  it  is  argued,  the  evidence  did  not  sup- 
{>ort  the  count.  Had  there  been  a  prayer  for  direction  to  that 
effect,  it  must  have  prevailed,  for  the  variance  would  have  been 
fatal;  but  nothing  like  it  is  perceptible  on  the  record:  and,  in- 
deed, to  have  defeated  the  plaintiff  on  that  ground,  would  only 
liave  protracted  the  contest,  by  reserving  the  determination  of 
the  right  for  another  lawsuit.  In  starting  the  point  here,  the 
defendant  has  slipped  his  time. 

The  title  to  the  iociia  in  quo  is  in  the  defendant's  lessor,  and 
a  material  question  was  whether  the  plaintiff  had  not  acquired 
an  exdusive  right  to  use  it,  by  a  presumptive  grant  of  one  of  the 
lessor's  predecessors;  as  to  which,  the  judge  charged  that  a 
grant  presumed  from  exclusive  enjoyment  is  also  exclusive.  The 
extent  of  the  right  is  doubtless  determinable  by  the  nature  of 
the  use;  and  the  principle  admits  of  a  ready  application  to  posi- 
tive enjoyment,  in  order  to  cany  the  right  to  the  extent  of  it, 
the  difficuliy  being  to  know  whether  it  may  not  be  carried  even 
farther  by  a  want  of  actual  participation  on  the  other  side. 
There  is  %  plain  implication  of  exclusive  right,  where  the  full 
benefit  of  the  supposed  grant  could  not  be  had  from  a  concur- 
rent enjoyment  of  it;  as  in  the  case  of  a  pew  barely  sufficient  to 
accommodate  the  occupant's  family.  In  the  case  of  a  way,  the 
right  is  not  necessarily  exclusive,  as  was  admitted  in  Kirkham  v. 
Sharp,  1  Whart.  833  [29  Am.  Dec.  57].  The  rule  seems  to  be, 
that  the  grant  shall  not  be  extended  beyond  the  purpose  to  be 
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as  not  to  allow  those  ordinary  intermissions  that  are  incident  to 
the  business  to  which  the  easement  is  subservient.  Moreover, 
It  is  sufficient,  where  it  exists,  that  there  is  something  in  the- 
aspect  of  the  premises  to  put  a  purchaser  on  his  guard.  In 
Alexander  v.  Kerr,  2  Bawle,  83  [19  Am.  Dec.  616],  a  question 
was  made,  whether  the  purchaser  of  a  mill  was  bound  to  take- 
notice  that  the  dam  sometimes  flooded  the  land  of  an  adjoining 
proprietor;  and,  as  the  probabiliiy  of  the  fact  was  apparent  ta 
the  eye,  it  was  held  that  there  was  enough  to  lead  him  to  an 
inquiry.  In  like  manner,  was  there  not  enough  to  lead  the- 
defendant's  lessor  and  his  predecessor  to  the  fact  that  the  land 
below  was  occasionally  used  for  the  purposes  of  this  ferry,  when 
it  is  considered  that  the  upper  landing,  with  its  road,  was  but 
a  few  yards  above  the  plaintiff's  boundary?  that  it  was  obvious- 
a  boat  could  not  reach  it  at  high  water?  and  that  to  meet  such 
a  contingency,  there  was  a  visible  landing-place,  with  a  road  to- 
it,  at  the  locus  in  quo,  the  object  of  which  must  have  been  sug- 
gested by  the  aspect  of  the  premises? 

It  is  argued,  however,  that  the  certificate  of  the  commission- 
ers in  1808  was  the  origin  of  a  new  grant  which,  supplanting 
the  Connecticut  title,  purged  the  land  of  its  incumbrances;  and 
that  it  consequently  extinguished  any  grant  of  the  easement  in 
question,  which  existed  at  the  time.  The  act  of  1799  and  its 
supplements,  however,  were  passed,  not  to  extinguish,  but  to 
confirm  the  Connecticut  title  within  a  particular  district.  The- 
primaiy  one  was  treated  as  confirmatory  in  Avery  v.  Dailey,  4 
Serg.  &  B.  281;'  and  that  it  was  not  siyled  so  in  the  act  itself, 
is  probably  because  an  obnoxious  act  bearing  that  name  hadi 
just  been  repealed.  Its  provisions,  however,  were  confirmatory. 
Its  declared  object  was  to  ascertain  the  settler's  rights  for  con- 
firmation by  a  patent,  and  it  would  have  been  stnmge  had  not 
their  accessories  also  been  confirmed.  It  is  certainly  true,  thai 
a  conveyance  on  the  basis  of  a  Connecticut  right,  was  declared 
to  be  illegal  by  the  act  of  1802,  and  it  must  be  admitted  thai 
scruples  were  felt  by  some  of  us  on  that  head  in  Barney  v.  Sut- 
ton,* which  was  consequently  ruled  on  another  point;  but  from 
the  operation  of  that  act  were  expressly  excluded  all  the  lands 
in  the  seventeen  townships  which  were,  or  should  be,  submitted 
to  the  commissioners  under  the  act  of  1799.  Even  had  the 
assertion  of  such  a  title  been  previously  imlawf  ul  on  grounds  of 
general  policy,  the  proviso  would  have  implicitly  legitimated  it 
in  the  excepted  instances.    But  it  was  prospectively  legitimated 

1.  DaUtv ▼•  '^t^»  2.  3Wattt.81. 
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by  the  act  of  1799  itself,  which  it  was  not  the  purpose  of  the 
act  of  1802,  in  the  least,  to  repeal  or  disturb;  for  the  rights  of 
the  settlers  could  not  be  ascertained  without  receiving  and  act- 
ing on  their  conveyances  as  they  might  stand  at  the  time.  The 
evidences  of  their  title  were  to  be  delivered  up  and  deposited  in 
the  land  office,  but  not  canceled;  for  a  certified  copy  of  one  of 
them  was  allowed  to  be  competent  evidence  in  Carkhuff  v.  An^ 
derson,^  a  case  which  is  decisive  of  the  present;  for  it  is  impos- 
sible to  understand  why  an  incumbrance  by  grant  shall  be  void^ 
while  an  incumbrance  by  judgment  shall  be  valid. 

It  is  scarce  necessary  to  add  that  the  admissions  by  a  grantor 
of  the  land,  while  he  owned  it,  were  competent  evidence  against 
the  defendant  claiming  under  him ;  or  that  the  widow,  from  whom 
the  plaintiff  derives  title,  was  a  disinterested  witness.  She  had 
conveyed  her  whole  estate  in  the  premises  without  warraniy  or  cov- 
enant, and  though  there  was  a  parol  agreement  by  the  plaintiff 
to  pay  her  a  yearly  stipend,  its  continuance  was  not  dependent 
on  the  enjoyment  of  the  easement.  The  bills  of  exceptions  are 
therefore  groundless. 

Judgment  affirmed. 

Navioablx  Stbsams,  Law  Rblatino  to:  See  Lansing  v.  Smith,  21  Am. 
Dec.  89,  note  101;  AUoTney-general  v.  Stevens,  22  Id.  526. 

Dbclakations  or  Former  Ownkr  as  to  Title,  when  Admissible:  Se» 
Deming  v.  Oarrington,  90  Am.  Dec.  601,  note  505,  where  the  other  caaee  ii» 
this  seriee  are  collected. 


Hood  v.  Fahnestock. 

[8  WATTt.  489.] 

Where  One  Aotino  as  Attorney  for  Another  Obtains  Knowledor 
from  which  a  tmst  would  arise,  and  afterwards  becomea  the  attorney  of 
a  sabeeqnent  purchaser  in  an  independaat  and  unconnected  tittnsactioik, 
his  previous  knowledge  is  not  notice  to  such  other  person  for  whom  he 
acts. 

Bona  Fms  Purchaser  vor  Valuable  Ck)Nsn)BRATioN  is  Proteoted  un« 
der  the  statutes  13  and  27  Eliz.,  as  adopted  in  this  country,  whether  he 
purchases  from  a  fraudulent  grantor  or  a  fraudulent  grantee,  and  there  is 
no  difference  in  this  respect  between  a  deed  to  defraud  subsequent  cred* 
itors  and  one  to  defraud  subsequent  purchasers. 

Error  to  the  common  pleas  of  Mercer  couniy.  Ejectment  for 
a  house  and  lot.  In  the  court  below,  the  plaintiff,  Fahnestock^ 
gave  in  evidence  the  record  of  a  judgment  recovered  by  him 
against  Jacob  and  James  Henington;  execution  and  sale  there- 

1.  3Blim.4. 


Digitized  by 


Google 


490  Hood  v.  Fahnestock.  [Penn. 

on  in  August,  1834,  to  the  plaintiff,  and  a  sheriff^s  deed  for  the 
house  and  lot  in  question.  Also  the  deposition  of  Scott,  show- 
ing that  in  1820,  deponent  sold  the  lot  to  Jacob  Henington; 
that  two  years  after,  and  after  the  house  was  built  by  Jacob,  he 
•came  to  deponent,  said  that  James  had  worked  a  good  deal  for 
him,  and  asked  deponent  to  lift  the  deed  made,  and  make  a  deed 
to  James  Henington;  that  deponent  made  the  deed  some  time 
after;  that  this  deed  was  brought  to  deponent  for  execution  by 
Messrs.  Bank,  Foster,  and  Jacob  Henington;  that  James  paid 
deponent  nothing  for  it,  and  had  no  means  to  do  so.  The  de- 
fendant gave  in  evidence  a  deed  from  Scott  to  James  Hening- 
ton, dated  June,  1822;  a  judgment,  in  Hood  v.  James  Henington, 
dated  June,  1823;  execution  and  sale  in  1824,  to  A.  MoGill. 
The  bond  on  which  judgment  was  entered  was  dated  June  29, 
1823,  in  the  handwriting  of  Jacob  Henington.  Also  the  depo- 
sition of  A.  McGill,  showing  that  he  was  the  bail  of  Jacob  and 
James;  that  James  offered  his  own  judgment  to  deponent,  who 
refused  to  take  it  unless  he  brought  a  written  statement  from 
Jacob  that  he  did  not  claim  the  house  in  dispute;  that  he  brought 
the  writing,  and  he  sold  the  lot  at  sheriff's  sale,  and  became  the 
purchaser,  and  afterwards  conveyed  to  Hood  for  the  same  price 
that  he  gave  for  it;  Mr.  Banks  drew  the  deed  from  deponent  to 
Hood;  deponent  purchased  to  indemnify  himself  as  bail,  and 
«old  to  Hood  to  release  him  from  his  responsibiliiy;  he  believed 
at  the  time  that  the  house  was  Jacob's,  and  that  was  his  reason 
for  requiring  the  writing,  and  a  subsequent  verbal  disclaimer  of 
ownership.  There  was  proof  that  Jacob  built  and  paid  for  the 
house;  that  he  rented  it,  and  received  the  rent  for  it,  or  occu- 
pied it  himself,  ever  since  it  was  built.  Also  the  record  of  a 
judgment  in  favor  of  the  plaintiff  against  Jacob  Henington,  of 
June  term,  1823,  for  six  hundred  and  forty-two  dollars,  with  in- 
terest from  April,  1822;  and  judgments  in  Mercer  couniy  against 
Jacob  Henington,  before  the  date  of  the  deed  from  Scott  to 
James  Henington,  amounting  to  ten  thousand  six  hundred  and 
fieveniy-one  dollars  and  nineteen  cents.  There  was  also  read  in 
evidence  a  settlement  between  Jacob  and  James,  dated  January, 
1821.  The  following  errors  were  assigned:  1.  The  court  erred 
in  charging  the  jury  '*  that  if  the  defendant  had  notice  of  the 
transaction  between  Scott,  Jacob,  and  James,  the  plaintiff  would 
be  entitled  to  recover."  2.  In  charging  the  jury  that  the  dis- 
•claimer  of  title  made  by  Jacob,  in  writing  and  by  parol,  was  not 
to  operate  in  favor  of  defendant.  3.  In  answering  in  the  nega- 
tive the  following  point  of  the  defendant,  viz.,  that  the  employ- 
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ment  of  Banks  by  Hamilton  and  Hood,  to  draw  a  deed  from 
McGiU  to  them,  when,  at  the  time,  he  knew  of  a  trust  arising 
out  of  the  land  from  having  drawn  the  deed  from  Soott  to  Hen- 
ington,  is  not  legal  notice  of  said  trust  to  said  Hamilton  and 
Hood. 

HoUUein^  for  the  plaintiff  in  error. 

Pearson  and  Forward^  for  the  defendant  in  error. 

By  Court,  SsBOBiurr,  J.  The  first  and  second  errors  are  un- 
-flupported;  but  in  the  matter  assigned  as  the  third  error,  the 
<H>urt  answered  the  defendant's  point  incorrectly.  It  is  now 
well  settled  that  if  one  in  the  course  of  his  business  as  agent, 
attorney,  or  counsel  for  another,  obtain  knowledge  from  which 
a  trust  would  arise,  and  afterwards  become  the  agent,  attorney, 
or  counsel  of  a  subsequent  purchaser  in  an  independent  and  un- 
<sonnected  transaction,  his  previous  knowledge  is  not  notice  to 
4such  other  person  for  whom  he  acts.  The  reason  is,  that  no 
man  can  be  supposed  always  to  cany  in  his  mind  the  recollec* 
tion  of  former  occurrences;  and,  moreover,  in  the  case  of  the  at- 
torney or  counsel,  it  might  be  contrary  to  his  duly  to  reveal  the 
<K)nfidential  communications  of  his  client.  To,  visit  the  prin- 
cipal with  constructive  notice,  it  is  necessary  that  the  knowl- 
'edge  of  the  agent  or  attorney  should  be  gained  in  the  course  of 
the  same  transaction  in  which  he  is  employed  by  his  client.  The 
court,  therefore,  we  think,  erred  in  the  answer  to  the  de- 
fendant's third  point,  which  is,  in  substance,  the  same  as  their 
answer  to  the  plaintiff's  sixth  point. 

Another  ground  has  been  taken  by  the  plaintiff,  in  the  argu- 
ment here,  that  the  deed  from  James  Henington  was  void  by 
13  Eliz.,  even  though  Hood,  the  defendant,  v^as  a  bona  fide  pur- 
•chaser  for  a  valuable  consideration — that  statute  protecting  only 
the  bona  fide  purchaser  from  the  fraudulent  grantor,  and  not 
from  the  fraudulent  grantee.  The  current  of  authorities,  how- 
ever, in  this  country,  is  to  the  contrary.  It  is  now  the  settled 
American  doctrine,  that  a  bona  fide  purchaser  for  a  valuable  con- 
sideration is  protected  under  the  statutes  of  13  and  27  Eliz.,  aa 
adopted  in  this  country,  whether  he  purchases  from  a  fraudu- 
lent grantor  or  fraudulent  grantee,  and  that  there  is  no  differ- 
ence in  this  respect  between  a  deed  to  defraud  subsequent  cred- 
itors and  one  to  defraud  subsequent  purchasers:  18  Johns.  515;^ 
2  Mason,  252;'  14  Mass.  245,-'  2  Pick.  184;'  1  Ashm.  129.' 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

1.  And«r$9n  t.  Bob«rU,  9  Am.  Deo.  2SS.  3.  Bridge  t.  SggU$ton,  7  Am.  Dm.  919. 

t.  Beam  t.  Smith,  4.  Somst  t.  Bremer,  18  Am.  D«o.  406. 
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KonoB  TO  Counsel,  in  the  same  Transaction,  is  notice  to  his  dientt 
Barnes  v.  MeOlirUon,  23  Am.  Dec.  62. 

Agent's  Knowledge  of  Mattebs  within  scope  of  his  employment,  is  tha^ 
knowledge  of  his  principal:  See  note  to  Jeffrey  v.  Bigehw,  28  Am.  Deo.  481, 
and  cases  there  cited. 

Bona  fide  Pubchaser  from  Fraudulent  Purohaseb  gets  a  good  titler 
See  note  to  Price  v.  Junkin,  28  Am.  Dec.  688,  and  the  cases  there  oolleoted. 

The  principal  case  is  cited  in  Knouffy.  Thompson,  16  Pa.  St.  364,  to  th» 
point  that  whatever  puts  a  party  on  inquiry  amonnts  to  notice,  provided  th» 
inquiry  would  lead  to  the  knowledge  of  the  requisite  fact,  by  the  exeroise  of 
ordinary  diligence  and  understanding. 


Abbott  v.  Gommoitv^ealth. 

[8  Watib,  617.1 

BiPXAL  OF  Statute  while  Prosecution  under  it  is  Pending,  puts  aa 
end  to  suoh  prosecution,  unless  there  is  a  saving  clause  in  the  repealing 
act.  And  this  is  the  case,  not  only  where  the  latter  act  expressly  repeal* 
the  former,  but  also  where  its  provisions  are  inconsistent  with  the  for- 
mer, although  there  be  no  annulling  words  or  repealing  clause  therein. 

Ebbob  to  the  quarter  sessions  of  Westmoreland  county.  Th» 
opinion  states  the  case. 

Beaver,  for  the  plaintiff  in  error. 

Faster,  for  the  defendant  in  error. 

By  Court,  Boobbs^  J.  A  proceeding  which  is  imperfect  when 
a  law  under  which  it  was  begun  expires,  can  not  be  perfected; 
what  is  done  afterwards  is  void:  Steaver  v.  Immdl,^  1  Watts, 
258.  No  proceeding  can  be  pursued  under  a  repealed  statute, 
though  begun  before  the  repeal,  unless  by  a  special  clause  in 
the  repealing  act:  4  Yates,  392;  Uniled  States  t.  Passmare,  4 
Dall.  373.  When  an  act  of  assembly  directed  that  from  and  after 
the  passing  of  the  act,  no  person  diould  be  subject  to  proseeu- 
tion  by  indictment  for  a  particular  offense,  at  common  law,  it 
was  held  that  it  put  an  end  to  a  prosecution  for  that  offense, 
commenced  and  carried  to  conviction  before  the  passing  of  the 
act,  but  in  which  no  judgment  had  been  pronounced:  Common-' 
wealth  Y.  Duane,  1  Binn.  601  [2  Am.  Dec.  497].  And  this  is  the 
case  not  only  where  the  latter  act  expressly  repeals  the  former, 
but  where  its  provisions  are  inconsistent  with  the  former,  though 
there  be  no  annuUiTig  words  or  repealing  clause;  so  every  affirm- 
ative statute  is  a  repeal,  by  implication,  of  a  precedent  one,  so 
far  as  it  is  contrary  thereto,  although  there  be  no  negative 

I.  Stoteer  r.  ImmeU. 
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words:  14  Serg.  &  E.  420,  and  the  authorities  there  cited.  This 
was  an  indictment  under  the  act  of  the  tweniy-fourth  of  March, 
1817 — an  act  to  prevent  the  practice  of  wagering  or  betting  on 
Sections.  The  indictment  was  found  to  May  sessions,  1839, 
«nd  sentence  was  passed  the  nineteenth  of  August  following,  but 
in  the  intermediate  time,  viz.,  on  the  second  of  July,  1839,  the 
l^islature  passed  the  act  relating  to  elections;  and  this  act,  it  is 
contended,  repeals,  or  is  inconsistent  with  and  annuls  the  act 
on  which  the  indictment  was  found.  If  this  be  so,  then,  on  the 
authorities  cited,  the  court  of  quarter  sessions  had  no  power  to 
pass  sentence,  as  there  is  no  special  clause  which  excepts  this 
proceeding  from  its  operation.  In  the  seventeenth  section  the 
l^fislature,  after  enumerating  the  acts  which  they  expresslj  re- 
p^,  add  these  words:  ."And  all  other  laws  which  are  hereby 
altered  or  supplied  by,  or  are  inconsistent  with  this  act,  be  and 
the  same  are  hereby  repealed."  And  the  question  is,  whether 
the  one  hundred  and  fifteenth  section  does  not  alter  and  sup- 
ply, and  is  not  inconsistent  with  the  act  of  the  tweniy-fourth  of 
March,  1817;  and  of  this  there  can  be  no  doubt.  It  not  only 
alters  the  phraseology  of  the  act,  but  it  changes  the  punishment 
of  the  offense  from  a  "  fine  in  a  sum  not  exceeding  the  whole 
amount  of  the  sum  bet,  nor  less  than  twenty  dollars,"  to  a  ''  fine 
of  three  times  the  amount  bet  or  offered  to  be  bet."  It  makes 
the  offer  to  bet  an  offense — a  provision  not  contained  in  the 
original  act.  In  the  one,  the  prosecution  is  limited  to  six 
months;  in  the  other,  it  is  extended  to  one  year.  The  latter  act, 
in  this  particular,  is  a  substitute  for  the  former.  It  can  not  be 
pretended  that  a  person  could  now  be  indicted  and  convicted  on 
the  former  act,  which  would  in  effect  be  holding  that  the  last 
ju^  was  cumulative  only. 
Judgment  reversed. 

Repeal  op  Statute,  Epfect  op:  See  Dixon  v.  Dixon,  23  Ain.  Dec  478; 
VaUain  v.  ClouHer,  22  Id.  179;  McCartee  r.  Orphan  Aiplttm  Society,  18  Id. 
516,  note  542;  Roby  ^.  ^Vest,  17  Id.  423;  Saul  t.  His  Creditors,  16  Id.  212; 
Miller  Y.  Mercier,  15  Id.  156. 

When  Enactment  of  Subsequent  Statute  Operates  as  a  Repeal  of  m 
ionner  statote:  Saul  v.  ffis  Creditors,  16  Am.  Deo.  212;  Towle  v.  Marrett,  14 
Id.  206,  note  209;  BarOett  v.  King,  7  Id.  99»  note  106. 

The  principal  case  is  cited  in  Hickory  Tree  Road,  43  Pft.  St.  143»  to  the 
point  that,  in  criminal  cases,  the  repeal  of  a  law  under  which  the  proceeding 
Is  pending,  takes  away  the  right  to  proceed  farther;  and  in  BuHer  t.  Palmer, 
1  Hill  (N.  T.),  330,  to  the  point  that  the  penalty  is  gone,  though  the  repeal 
iakes  place  while  the  prosecntion  is  pending. 
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Altemas  v.  Campbell. 

[9  Watts,  38.] 
ISxTTRY  ON  Land  Avoids  Operation  of  Statute  of  LncTEAnoNS  m  eibota* 
ally  M  an  action,  bat  to  have  that  effect  the  entry  mnst  bear  on  its  &o» 
an  nneqnivocal  intent  to  resume  the  actual  possession. 

Ebbob  to  a  special  court  of  Indiana  coirniy.  Ejectment  for  a 
tract  of  land  for  which  the  plaintiff  gave  in  evidence  a  reg^olar 
chain  of  title  from  the  commonwealth  down  to  himself.  The 
defendants  relied  on  the  statute  of  limitations,  and  proved  a 
possession  of  more  than  thirty  years.  To  rebut  this  defense  the 
plaintiff  showed  that  in  1818  the  persons  who  then  held  the 
l^fal  title  gave  their  power  of  attorney  to  Mr.  Stannard,  who- 
was  called  as  a  witness,  and  testified  as  stated  in  the  opinion* 
The  court  below  charged  the  jury  that  if  the  possession  was  ad- 
verse, such  an  entry  as  that  proved  would  not  prevent  the  ope- 
ration of  the  statute  of  limitations.  That  the  act  required  a  suit 
or  action. 

BuffingUm,  for  the  plaintiff  in  error. 

H.  D.  Foster  and  J.  B.  Alexander ^  contra. 

By  Ck>urt,  Gibson,  C.  J.  If  the  judge  intended  to  charge,  a» 
he  probably  did,  that  entry  without  action  does  not  avoid  the 
statute  of  limitations,  he  fell  into  an  inaccuracy.  In  our  act  of 
1785,  is  comprised  the  substance  of  21  Jac.  1,  c.  16,  under 
which  an  entry  has  always  had  its  common  law  properties;  and 
these  have  been  attributed  to  it,  under  our  own  statute,  by  the 
ablest  men  in  the  profession.  In  1803,  when  the  statute  wa» 
about  to  close  its  bar  on  rights  of  entry  in  existence  at  its  enact- 
ment, the  agent  of  the  Penn  family,  under  the  direction  of  the 
late  Edward  Tilghman,  caused  entries  to  be  made  into  the  mes- 
suages and  lots  in  York  and  Carlisle,  for  the  preservation  of  the 
proprietary  quitrents.  Indeed  the  statute  expressly  recognizes 
the  conservative  properties  of  an  entry  alone,  by  treating  it  as 
an  alternative  for  an  action.  These  properties,  however,  are 
puifely  technical,  and  not  to  be  favored.  An  entry  puts  the 
owner,  for  a  time,  in  actual  possession;  and  as  that,  in  the  case 
of  a  mixed  occupancy,  is  referable  to  him  exclusively  who  has 
the  right,  it  gives  him  momentarily  the  advantages  of  actual  en- 
joyment; and  momentarily  displacing  the  adverse  possession  of 
the  occupant,  it  instantly  undoes  all  that  his  intrusion  had  done 
towards  the  accomplishment  of  a  title.  Yet  it  must  be  perceived 
that  this  effect  is  subversive  of  the  purpose  of  the  statute,  which 
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is  to  compel  parties  to  settle  their  controyersies  while  the  evi* 
dence  of  their  rights  is  attainable,  and  to  put  a  reasonable 
period  to  the  evils  of  a  contested  ownership.  By  repeated  en- 
tries within  periods  of  tweniy-one  years,  a  contest  might  be* 
kept  on  foot  interminably,  or  tUl  tiie  occupant's  proofs  had 
perished  with  those  who  could  establish  them;  when,  havings 
been  deterred  from  cultivating  and  improving  the  land,  he  might, 
at  last,  be  left  defenseless  by  the  lapse  of  time,  which,  instead  of 
having  fortified  his  title  as  it  ought,  would  be  found  to  have- 
destroyed  it.  Such  might  be  the  magic  of  a  possession  gained 
by  an  entry  into  an  obscure  comer  of  the  land,  which  the  law 
would  not  otherwise  protect,  and  which  it  would  not  suffer  the- 
party  to  maintain.  Such  an  entry,  however,  we  are  compelled 
by  the  terms  of  the  statute  to  say,  is  as  effective  as  an  action; 
but  we  are  at  liberty,  and  policy  requires  us,  to  hold  th& 
plaintiff  to  strict  proof  of  a  formal  observance  of  the  ceremony. 
What,  then,  is  an  entry  at  the  common  law? 

In  Dunning  v.  Carothera,  3  Serg.  &  R.  386, 1  was  of  opinion 
that  claim  of  titie  made  upon  the  land,  might  be  left  to  the  jury 
as  evidence  of  a  formal  entry— ^an  opinion  which  I  unreservedly 
retract,  substituting,  for  it,  the  opinion  expressed  by  Mr.  Jus- 
tice Washington,  in  the  fourth  volume  of  his  reports,  page  869» 
when  the  cause  was  brought  before  him  by  a  new  ejectment  in 
the  circuit  court  of  the  United  States.  The  ofice  of  an  entry  i» 
not  to  claim  titie,  but  to  regain  a  pedal  possession;  and  it  haa 
been  said  that  to  make  it  good,  the  former  possessor  and  his 
servants  must  be  removed  from  the  land — an  assertion  qualified 
by  Lord  Holt  in  an  anonymous  case  in  1  Salkeld,  246,  who  says 
that  an  entry  without  expulsion,  makes  such  a  seisin  only,  that 
the  law  vnll  adjudge  him  in  possession  who  has  the  right;  but 
that  it  will  not  work  a  disseisin  or  abatement.  The  first  bears 
a  resemblance  to  livery  of  seisin,  the  difference  being,  that  the 
party  is  invested  by  his  own  act  in  the  one  case,  and  by  the  act 
of  the  occupant  in  the  other.  Hence  it  is,  that  Lord  Coke  says: 
**  By  the  entry  of  the  lessee,  he  is  in  actual  possession,  and 
then  the  livery  can  not  be  made  to  him  that  is  in  possession;  for 
qux)d  aemel  meum  est,  amplius  meum  esse  mm  potest :"  Co.  Lit. 
49  b.  The  effect  of  an  entry,  it  is  agreed,  depends  on  the  in- 
tent of  it,  expressed  by  words,  or  intimated  by  an  act  equally 
significant.  I  would  say,  in  a  few  words,  that  there  must  be  an 
explicit  declaration,  or  an  act  of  notorious  dominion,  by  which 
the  claimant  challenges  the  right  of  the  occupant;  or  it  can  not 
perhaps  be  better  defined  than  by  saying  that  the  entry  must 
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bear,  on  the  face  of  it,  an  uneqniyocal  intent  to  resame  the 
actual  possession.  Let  us  turn  then  to  the  testimony  of  the 
plaintiffs  agent,  to  see  whether  his  presence  on  the  land  was  for 
that  purpose.  The  defendant  called  on  him,  in  pursuance  of  a 
message,  to  accept  a  lease,  but  no  lease  was  executed.  **  It  was 
then  arranged,"  said  the  witness,  ^'that  I  should  go  to  the 
house  and  see  it.  I  did  so;  and  again  told  him  about  his  taking 
a  lease.  No  agreement  was  entered  into  at  that  time  or  any 
other.  I  did  not  ask  him  to  leave  the  place."  It  is  plain  from 
this,  that  the  object  of  the  visit  was  a  compromise  which  was 
not  effected.  He  met  the  defendant  on  the  land  by  appoint- 
ment; and  not  to  take  or  receive  the  possession  of  it  from  him, 
but  to  make  an  arrangement  that  would  settle  him  in  it.  Now, 
what  says  Lord  Coke  to  such  a  case?  *'  If  the  bastard  invite 
the  mulier  to  his  house,  to  see  pictures,  or  to  dine  with  him,  or 
to  hawk,  hunt,  or  sport  with  him,  or  such  like,  upon  the  land 
descended;  and  the  mulier  cometh  upon  the  land  accordingly; 
this  is  no  interruption,  because  he  came  by  the  consent  of  the 
bastard,  and  therefore  the  coming  upon  the  land  can  be  no  tres- 
pass; but  if  the  mulier  cometh  upon  the  ground  of  his  own 
lead,  or  cutteth  a  tree,  or  diggeth  the  soil,  or  take  any  profit, 
Jiese  shall  be  interruptions;  for  rather  than  the  bastard  shal^ 
punish  him  in  an  action  of  trespass,  the  act  shall  amount  in  law 
to  an  entry,  because  he  hath  a  right  of  entry:"  Co.  Lit  245 
b.  And  again:  **  If  the  tenant  in  an  assize  of  an  house,  desire 
the  plaintiff  to  dine  with  him  in  the  house,  which  the  plaintiff 
•doth  accordingly,  and  so  they  be  both  in  the  house;  and  in 
truth  one  pretendeth  one  title,  and  the  other  another  title;  yet 
the  law,  in  this  case,  shall  not  adjudge  the  possession  in  him 
that  right  hath:"  Id.  268  a.  In  tiie  case  before  us,  the  agent 
came  to  the  defendant's  house  by  invitation — certainly  by  pre- 
^ncert — ^the  object  being  a  visit — of  business  probably — ^but 
•itill  a  visit,  and  not  an  intrusion;  and  though  he  unsuccessfully 
importuned  the  defendant  to  become  a  lessee,  the  case  was  pre- 
<:i8ely  that  put  by  Lord  Coke — ^where  one  pretendeth  one  title, 
and  the  other  another — as  one  which  gives  not  the  possession  to 
him  who  has  the  right.  However,  then,  we  may  differ  from  the 
judge  in  regard  to  the  effdct  of  a  formal  entry,  we  entirely  con- 
our  with  him,  that  there  was  no  evidence  of  it  to  be  left  to  thtr 
jury. 

Judgment  affirmed. 

Entbt  to  Stop  Runnino  or  Statutb  or  Ldotations. — ^If  a  tract  of  land 
lies  partly  in  two  coucties,  and  is  held  adversely  to  the  owner,  his  entry  oq 
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the  part  in  one  county  does  not  stop  the  running  of  the  statute  at  to  the  part 
in  the  other  county:  Ilord  v.  Walker,  15  Am.  Dec.  39.  See  also  note  to 
Trotter  v.  Cauady,  13  Id.  185. 

Entrt  Pots  thk  Owner  fob  a  Time  in  the  Actual  Possession:  EUiott 
▼.  Powelly  10  Watts,  454;  Bradley  v.  Wtsty  60  Mo.  42,  hoth  citing  the  prin- 
cipal case. 

Entbt  on  Land  Avoids  Operation  of  Statute  of  Limitations,  if  it  is 
•accompanied  by  an  explicit  declaration,  or  an  act  of  notorious  dominion,  by 
which  the  claimant  challenges  the  right  of  the  occupant:  Hooper  t.  Oarver, 
15  Pa.  St.  525;  Hole  y.  RUtenhouse,  19  Id.  309,  both  citing  the  principal  case. 

The  principal  case  is  ai30  cited  in  Smiih  v.  Ste/eU^  17  Pa.  St.  37,  to  the 
point  that  an  entry  is  operative;  although,  at  the  moment,  there  exists  in  fact  a 
mixed  possession,  it  is  yet  legally  regarded  as  residing  exclusiyely  in  the  true 
owner  by  virtue  of  his  superior  right;  and  in  Douglaw  v.  Luects,  63  Id.  12, 
to  the  point  that  the  law  recognizes  an  entry  alone  as  an  alternative  for  an 
action;  in  Bffers  v.  Donley,  27  Ark.  93,  to  the  point  that  an  entry  to  divest 
possession,  is  a  going  upon  the  land  with  palpable  intent  to  claim  the  possos- 
aioo  as  the  party's  own;  and  in  City  qfPeUa  v.  SchoUe^  24  Iowa,  296,  as  da- 
mning what  an  entry  is. 


MoFabland  v.  Newman. 

[9  Watts,  56.] 
Implied  Warranty  in  Sale  of  Chattel  does  not  arise  from  affirmation 
of  soundness,  which  proves  to  be  unfounded. 

Ck>KSTRUOnON  OF  AN  OraL  AGREEMENT  BELONGS  TO  THE  JURT  and  not  tO 

the  court. 
Naked  Averment  of  a  Fact  is  neither  a  Warranty  Itself,  nor  evi- 
dence of  one.  It  may,  with  other  circumstances,  be  taken  into  consid- 
eration, but  the  jury  must  be  satisfied  from  the  whole,  that  the  vendor 
aotoally,  and  not  constructively,  consented  to  be  bound  for  the  truth  of 
his  representation. 

Error  to  the  common  pleas  of  Fayette  coriniry.  Assumpsit 
itgainst  McFarland  on  an  alleged  warranty  of  a  horse  passed  to 
the  plaintiff  as  sound  in  all  respects  except  the  colt  distemper. 
The  evidence  showed  that  the  horse  had  a  running  from  the 
nose  at  the  time  of  the  bargain,  which,  however,  the  defendant 
represented  to  have  been  of  only  a  few  days'  continuance.  But 
other  testimony  showed  that  the  animal  had  been  suffering  with 
the  disease  all  the  time  McFarland  had  him,  a  period  of  ten  or 
•eleven  months;  and  the  evidence  was  very  strong  that  he  had 
the  glanders.  Other  witnesses  testified  that  the  person  who  sold 
the  horse  to  McFarland,  sold  him  as  a  glandered  horse,  that 
another  person  had  told  him  that  the  horse  had  the  glanders, 
«nd  that  he  had  himself  said  that  he  feared  he  had  something 
worse  than  the  distemper.  The  judge  charged  that  *'  a  positive 
averment,  made  by  the  defendant  at  the  time  of  the  contract,  of 
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a  material  fact,  is  a  warraniy;  that  it  is  part  orparoel  of  the- 
contract."  The  jury  found  for  the  plaintiff,  and. the  defendant 
excepted. 

Howd  and  Dawson,  for  the  plaintiff  in  error. 

Veech,  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  On  no  subject  hare  the  decisions- 
been  so  anomalous,  as  on  warraniy  of  chattels;  and  an  attempt 
to  arrive  at  a  satisfactory  conclusion  about  any  principle  sup- 
posed to  be  settled  by  them,  would  be  hopeless,  if  not  absurd. 
Of  such  jarring  materials  have  they  been  compounded,  that  it  is 
impossible  to  extract  from  them  any  principle  of  general  appli- 
cation, and  we  are  left  by  them  in  the  predicament  of  mariners 
compelled  to  correct  their  dead  reckoning  by  an  observation. 
The  civil  law  maxiTn  is,  doubtless,  that  a  sound  article  is  war- 
ranted by  a  sound  price;  but  the  common  law  courts  started 
with  the  doctrine  that  though  the  sale  of  a  chattel  is  followed 
by  an  implied  warraniy  of  title,  and  a  right  of  action  ex  delicto 
for  wiUful  misrepresentation  of  the  qualify;  yet  that  the  maxim 
caveat  emptor,  disposes  of  all  beside.  Thus  was  the  common  law 
originally  settled;  and  the  current  of  decision  ran  smooth  and 
clear  in  the  channel  thus  marked  out  for  it,  from  the  days  of  the 
year  books,  till  within  a  few  years  past,  when  it  suddenly  be- 
came turbid  and  agitated:  and,  as  in  the  case  of  promises  con- 
jured up  to  elude  the  statute  of  limitations,  it  finally  ran  wild. 
The  judges,  in  pursuit  of  a  phantom  in  the  guise  of  a  principle 
of  impracticable  policy  and  questionable  moraliiy,  broke  away 
from  the  common  law,  not,  however,  by  adopting  the  civil  law 
principle  of  implied  warranty  as  to  soundness,  but  by  laying 
hold  on  the  vendor's  commendation  of  his  commodiiy,  and  not 
at  first  as  absolutely  constituting  an  express  warranty,  but  as 
evidence  of  it.  I  say  the  policy  of  this  principle  is  impractica- 
ble, because  the  operations  of  commerce  are  such  as  to  require 
that  the  rules  for  its  regulation  admit  of  as  few  occasions  for 
reclamation  as  possible;  and  I  say  its  moraliiy  is  questionable, 
because  I  am  unable  to  discern  anything  immoral  in  the  bona 
fide  sale  of  an  article  represented  to  be  exactly  that  as  which  the 
vendor  had  purchased  it.  It  is  to  be  remembered  that  I  am 
speaking  of  the  sale  of  a  thing  accepted  by  the  vendee  after  op- 
portunity had  to  inspect  and  test  it,  and  not  of  a  sale  in  which 
he  was  necessarily  compelled  by  the  circumstances  to  deal  on  the 
fiuth  of  the  vendor's  description;  nor  yet  of  a  sale  on  the  con- 
coction of  which  he  was  overreached  by  misrepresentation  or 
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trick.  For  the  latter,  he  doubtless  has  his  remedy;  but  not  by 
an  action  ex  corUractu;  and  I  therefore  lay  the  vendor's  motive- 
out  of  the  ease  as  one  that  can  have  no  legitimate  influence  on^ 
the  question  of  ^warraniy.  But  a  positive  assertion  of  what  he 
knew  not  to  be  either  true  or  false,  is  as  unconscionable,  and 
might  be  as  injurious,  as  an  intentional  falsehood;  and  what  i» 
the  vendee's  remedy  for  it  where  the  scienter  can  not  be  proved  f 
The  fallacy  of  the  question  is,  in  assuming  that  he  ought  to  have 
any  remedy  at  all. 

The  relation  of  buyer  and  seller,  unlike  that  of  cestui  que  trust, 
attorney  and  client,  or  guardian  and  ward,  is  not  a  confidential 
one;  and  if  the  buyer,  instead  of  exacting  an  explicit  warranty, 
chooses  to  rely  on  the  bare  opinion  of  one  who  knows  no  more 
about  the  matter  than  he  does  himself,  he  has  himself  to  blame 
for  it.  If  he  will  buy  on  the  seller's  responsibiliiy,  let  him 
evince  it  by  demanding  the  proper  securiiy;  else  let  him  ba 
taken  to  have  bought  on  his  own.  He  who  is  so  simple  as  to  con* 
tract  without  a  specification  of  the  terms,  is  not  a  fit  subject  of 
judicial  guardianship.  Beposing  no  confidence  in  each  other, 
and  dealing  at  arm's  length,  no  more  should  be  required  of 
parties  to  a  sale,  than  to  use  no  falsehood;  and  to  require  more- 
of  them,  would  put  a  stop  to  commerce  itself  in  driving  every  one- 
out  of  it  by  the  terror  of  endless  litigation.  Yet  such  would  be* 
the  tendency  of.  the  civil  law  scion  which  the  judges  have  been^ 
laboring  to  engraft  on  the  common  law  stock.  It  would  be- 
curious  but  unprofitable  to  trace  their  advances  towards  the^ 
object  by  their  footsteps  in  the  cases.  In  none  of  them  have  I 
discovered  any  principle  so  plausible  as  that  assumed  by  the 
judge  who  tried  the  present  cause,  that  an  averment  of  a 
material  fact  is  part  of  the  contract — a  position,  however,  that 
will  not  bear  a  moment's  examination.  A  sale  is  a  contract 
executed,  on  which,  of  course,  no  action  can  be  directly  founded;, 
but  an  action  may  be  founded  directly  on  a  warranty,  and  it  wa» 
doubted  in  Stuart  v.  WtUcinSy  Doug.  18,  whether  an  action  could 
be  maintained  for  a  breach  of  it  in  any  other  wi^y ;  consequently,, 
iiiough  it  is  a  concomitant,  it  is  also  a  collateral,  self-existent 
contract;  and  no  more  a  part  of  the  sale,  than  a  covenant  of 
warraniy  in  a  deed  is  part  of  the  conveyance.  It  is  not  easy  to 
say  what  notions  had  previously  been  entertained;  but  for  a 
short  time  after  the  new  doctrine  had  been  broached,  the  dis* 
tinction  between  representation  and  warraniy  was  ostensibly 
observed.  But  in  Wood  v.  Smiih,  4  Car.  &  P.  45,  it  was  re- 
Bolved  '^  that  whatever  a  person  represents  is  a  warranty:"  and 
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Oitis  the  preTions  distinction,  flimsy  and  inoperatiye  as  it  had 
become  in  practice,  was  formally  laid  aside.  And  that  the 
court  went  even  further,  is  manifest  from  a  glance  at  the  cir« 
cumstances.  The  plaintiff,  chaffering  for  a  mare,  had  said 
interrogatiyely,  ''  She  is  sound,  of  course,"  and  the  defendant 
had  replied,  ''  Yes,  to  the  best  of  my  knowledge;"  but  to  the 
•direct  question,  "Will  you  warrant  her?"  he  answered:  **  I 
never  warrant,  I  would  not  even  warrant  myself."  Yet  in  the 
teeth  of  this  peremptory  refusal,  it  was  adjudged  that  he  had 
actually  entered  into  an  express  warraniy,  and  that  the  plaintiff 
had  purchased  on  the  faith  of  it.  This  conclusion  is  so  forced, 
unnatural,  and  opposed  to  the  very  declared  understanding  and 
intent,  that  one  is  tempted  to  think  the  court  had  so  tax  lost 
sight  of  the  nature  of  a  warranty  as  to  have  forgotten  that  it  is 
a  contract;  '^  that  the  assent  to  every  contract  must  be  mutual; 
that  every  agreement  must  be  so  certain  and  complete  that  each 
party  may  have  an  action  on  it:  and  that  it  would  be  incomplete 
if  either  party  withheld  his  assent  to  its  terms."  I  quote  these 
•commonplace  principles  from  Mr.  Chitty's  treatise  on  contracts, 
because  I  happen  to  have  the  book  at  hand.  It  is  true,  he  says, 
that  in  many  cases  the  law  implies  the  party's  assent  to  a  promise; 
but,  he  also  says,  that  such  a  contract  is  an  implied  one,  and 
our  business,  at  present,  is  with  the  elements  of  an  express 
warranty. 

Now,  it  is  not,  and  can  not  be,  a  wholesome  interpretation 
which  involves  a  party  in  engagements  he  never  dreamed  of  con- 
tracting, or  to  which  he  expressly  refused  to  assent.  If  it  is 
true,  as  it  is  said  to  be,  that  the  plain,  ordinary,  and  popular 
sense  of  words  shall  prevail,  in  preference  to  their  strict  gram- 
matical sense,  the  decision  in  Wood  v.  Smith  is  more  than  ques- 
tionable; for  that  the  parties  themselves  put  no  such  meaning 
on  their  discourse,  as  did  the  court,  is  evident  from  the  plaint- 
iff's request  that  the  defendant  would  annex  a  warranty  to  his 
representation,  and  from  the  defendant's  refusal  to  do  so.  After 
that,  it  is  hard  to  see  what  room  there  was  for  interpretation. 
Even  the  civil  law  implication  of  warranty,  if  it  were  inadmissi- 
ble on  no  other  ground,  would  be  repressed  by  it,  on  the  foot 
of  the  maxim,  expresmim  facU  ceaaare  taciium.  It  may  be  said 
in  extenuation,  that  the  court  did  not  hold  the  defendant  to  a 
warranty  of  the  mare's  soundness,  but  only  to  a  warranty  of 
soundness  to  the  best  of  his  knowledge.  So  much  the  worse. 
He  had  refused  to  enter  into  any  warranty  whatever,  and  it 
«roald  have  required  no  greater  stretch  to  hold  that  he  had  en* 
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tend  into  a  general  warranty  of  soondness,  than  to  hold  that 
lie  had  entered  into  a  special  warranty  of  what  he  thought  or 
Taxew.  It  would,  too,  have  relieved  the  court  from  the  awkward- 
ness of  resting  the  recovery  on  the  collateral  warranty  of  an  im- 
material fact  which,  assigned  as  a  breach,  would  not  have  en- 
titled the  plaintiff  even  to  nominal  damages.  And  what  makes 
the  judicious  grieve,  is  that  all  this  violence  to  the  andent  prin* 
dples  of  the  law  was  gratuitous;  for,  as  in  Chandler  v.  Loptts,^ 
as  well  as  in  the  case  before  us,  the  plaintiff  had  a  remedy  as 
efficacious  by  an  action  for  the  deceit.  It  wiU  be  perceived  that 
these  remarks  do  not  touch  the  case  of  Borrehms  v.  Bevcm^  ft 
Bawle,  23  [23  Am.  Dec.  885],  in  which  it  was  held  that  an  im- 
plied warranty  arises,  that  the  article  is  specifically  that  as  which 
it  is  sold. 

The  essential  error  of  the  present  case,  however,  is  that  the 
judge  put  a  legal  interpretation  on  oral  words,  and  made  it 
matter  of  positive  direction.  In  the  British  courts,  revision  on 
writ  of  error  is  unfrequent;  and  points  like  the  present  are  usu- 
ally determined  on  motions  for  new  trials,  in  which  the  judges 
review  not  only  the  law,  but  the  evidence  in  relation  to  its  ca- 
pacity to  sustain  the  verdict.  Hence,  they  began  imperceptibly 
to  d^  indiscriminately  with  matter  of  fact  and  matter  of  law 
as  equally  within  their  province,  mthout  troubling  themselves 
with  distinctions  as  to  what  more  properly  belongs  to  the  jury. 
In  our  own  state,  where  abstract  principle^  are  settled  by  the 
court  of  the  last  resort  on  bills  of  exceptions,  the  functions  of 
the  judge  and  those  of  the  jury  are  more  carefully  separated  and 
particularly  defined.  Now  it  is  obvious  that  the  sense  of  words 
used  in  conversation,  and  what  the  parties  meant  to  express  by 
them,  is  for  the  jury  to  determine,  and  not  for  the  court.  It  is 
the  conceded  province  of  the  court  to  expound  the  meaning  of 
an  instrument;  but  that  it  extends  not  to  words  uttered,  of  which 
there  can  be  no  tenor,  is  evident  from  the  uniformity  with  which 
it  is  spoken  of  in  reference  to  the  interpretation  of  writings. 
The  same  thing  is  evident  also  from  the  nature  of  the  judidal 
function,  which  is  exercised  only  on  &cts  supposed  to  be  estab- 
lished. The  terms  of  assent,  where  proof  of  the  contract  de- 
pends upon  testimony,  necessarily  present  a  question  of  fact, 
while  words  embodied  in  an  instrument  readily  admit  of  inter- 
pretation. Hence,  it  was  said  by  Chief  Justice  Abbot,  2  Bam. 
&  Cress.  634,' ''  that  where  the  whole  matter  passes  in  parol,  all 
that  passes  may  sometimes  be  taken  together;  but  not  always, 

1.  CherndtLor  t.  Loput,  Oro.  Jftc.  A,  2.  Kai/m  y.  Old, 


Digitized  by 


Google 


B02  MgFabland  u  Newman.  [Penn. 

because  matters  talked  of  at  the  commencement  of  a  bargain 
may  be  excluded  bj  the  language  used  at  its  termination:  but  if 
the  contract  be  in  the  end  reduced  to  writing,  nothing  which  is 
not  found  in  the  writing,  can  be  considered  as  a  part  of  the 
writing/'  The  distinction  is  more  pointedly  indicated  in  the 
American  cases.  "  The  counsel  of  the  plaintiff/'  said  Chief  Jus- 
tice Marshall  in  Levy  v.  Oadaby,  3  Cranch,  186,  "  has  also  con- 
tended that  although  the  paper  writing  produced,  would,  on  the 
face  of  it,  import  a  usurious  contract,  yet  that  the  jury  might 
possibly  have  inferred  from  it  certain  intrinsic  facts  which  would 
tiave  shown  the  contract  not  to  have  been  within  the  act.  But 
in  this  case,  the  question  arises  on  a  written  instrument;  and  no 
-question  is  more  clearly  settled  than  that  the  construction  of 
written  OTidence  is  with  the  court."  The  converse  was  asserted 
in  Sidwell  v.  Evans,  1  Penn.  383  [21  Am.  Dec.  387],  where  it 
was  ruled  that  a  judge  can  not  be  required  to  give  a  legal  con- 
struction to  the  words  of  a  witness.  That  the  construction  of 
.«n  oral  agreement  belongs  to  the  jury,  and  that  parol  evidence 
<3onnected  with  a  writing  draws  the  whole  from  the  court,  is  so 
often  repeated  in  our  own  reports,  that  I  forbear  to  enumerate 
the  cases;  and  I  particularly  advert  only  to  Harper  v.  Kean,  11 
^Serg.  &  B.  280,  in  which  the  expression  of  an  opinion  on  the 
meaning  of  letters  in  connection  with  verbal  communications 
was  held  not  to  be  erroneous,  only  because  the  jury  were  directed 
to  judge  of  the  contract  themselves. 

As  the  cause  goes  back  to  another  jury,  it  is  proper  to  intimate 
the  principle  on  which  a  correct  decision  of  it  must  depend. 
Though  to  constitute  a  warranty  requires  no  particular  form  of 
words,  the  naked  averment  of  a  fact  is  neither  a  warranty  itself, 
nor  evidence  of  it.  In  connection  with  other  circumsttmces,  it 
-certainly  may  be  taken  into  consideration;  but  the  jury  must  be 
-satisfied  from  the  whole,  that  the  vendor  actually,  and  not  con- 
structively, consented  to  be  bound  for  the  truth  of  his  repre- 
sentation. Should  he  have  used  expressions  fairly  importing  a 
willingness  to  be  thus  bound,  it  would  furnish  a  reason  to  infer 
that  he  had  intentionally  induced  the  vendee  to  treat  on  that 
4)a8is;  but  a  naked  afiSrmation  is  not  to  be  dealt  with  as  a  war- 
ranty, merely  because  the  vendee  had  gratuitously  relied  on  it; 
for  not  to  have  exacted  a  direct  engagement,  had  he  desired  to 
l>uy  on  the  vendor's  judgment,  must  be  accounted  an  instance 
of  folly.  Testing  the  vendor's  responsibility  by  these  principles, 
justice  will  be  done  without  driving  him  into  the  toils  of  an 
imaginary  contract. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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TifFf.TiD  Wab&antt  m  Salb  ov  Chattbls:  See  Borrekins  ▼.  Bevan^  23 
Am-  Deo.  85,  and  note  101,  where  the  other  cases  in  this  series  are  collected. 
The  principal  case  is  cited  in  Price  v.  Lewis,  17  Pa.  St.  52,  and  in  Smith  t. 
JSmiih,  21  Id.  372,  to  the  point  that  for  a  deoeitfal  representatioii  on  the  sale 
«f  a  chattel,  the  remedy  is  by  an  action  ex  delieio. 

Oovsrr&vcnov  or  Pabol  Eyidbnox  is  fob  thk  Jubt:  See  Sidtoell  v.  Evana, 
21  Am.  Dec.  387,  note  394. 

RxPBBdXNTATiONS  ov  VxNDOB,  EfFBCT  OF:  See  We$t  V.  Andenon,  21  Am. 
Dec.  737,  note  741;  WHiiame  ▼.  Hicks,  19  Id.  693,  note  697;  Moore  ▼.  Turbe- 
W^,  5  Id.  642. 


Atwood  v.  Relianob  Transpobtation  Compant. 

[9  Watts,  87.) 
<>>MM0N  Cabbub  mat,    bt  Spbcial   Accsftanob,  Limit  his  Ck>MM0ii 

Law  Liability;  but  the  terms  of  this  acceptance  operate  as  exceptions 

which  leave  the  common  law  role  in  force  as  to  aU  beside. 
Danoebs  of  Navioation  Mbak  TH08B  Pbbils  that  abb  Inoidbnt  to  il 

in  a  lawful  coarse  of  it,  but  not  those  that  arise  from  porsoing  an  nnlaw- 

fal  coarse  therein. 
Pabtibs  oak  not  bb  Affbcted  bt  IJsagbs  in  Dbbogation  of  Laws  that 

bind  them. 
Pbboisb  Bisk  onlt,  which  Insubjeb  Ck>NTBMPLATBD,  can  be  introduced 

into  contract  of  marine  insurance,  and  this  principle  applies  to  contracts 

of  inland  navigation. 

Ebbob  to  the  district  court  of  Allegheny  coonly.  Action 
tagainst  the  defendants  as  common  carriers  on  the  Pennsylvania 
-canal,  for  damages  done  to  goods  of  the  plaintiff  on  board  the 
-defendants'  boat.  The  goods  were  to  bo  delivered  **  in  good 
order,  the  dangers  of  the  navigation,  fire,  leakage,  and  all  other 
unavoidable  accidents,  excepted."  At  Harrisburg  the  vessel 
i^as  detailed  while  a  breach  in  one  of  the  locks  was  being  re- 
paired. The  water  was,  in  consequence  of  the  repairs  being 
made,  rapidly  subsiding  in  the  level  where  she  lay.  The  lock- 
keeper,  in  obedience  to  rules  established  by  the  canal  commis- 
sioners, refused  to  let  her  lie  in  the  chamber  of  the  lower  lock, 
;and  pointed  out  a  place  where  she  could  lie  in  safety.  Not- 
withstanding this,  she  went  into  the  lock,  where  she  bilged  in 
the  night,  by  reason  of  which  the  goods  were  damaged.  The 
defendants  gave  evidence  to  show  that  the  boaf  s  entrance  was 
not  forbidden  by  the  lock-keeper;  that  she  was  tight,  stanch, 
and  strong;  that  she  was  well  manned  and  commanded;  that 
the  locks  were  generally  safer  in  cases  of  grounding  by  settling 
than  the  bed  of  the  canal;  and  that  boat  masters  usually  sought 
them  as  preferable  berths  when  grounding  was  apprehended. 
^e  judge  charged  that  ''  a  common  carrier  may  limit  his  re- 
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sponsibiliiy  by  notices  or  agreements;  and  that  if  the  captain  wa» 
not  culpably  ignorant  of  any  fact  in  regard  to  the  lock;  not  de- 
ficient in  prudence,  care,  and  judgment;  not  warned  of  his- 
danger;  the  case  might  be  considered  to  come  fairly  mthin  the- 
ezceptions  named  in  the  contract.''    Verdict  for  the  defendants. 

Findley,  for  the  plaintiff  in  error. 
Forward^  contra. 

By  Court,  Gibson,  C.  J.  The  maxim  that  any  one  may  dispense- 
wiih  a  rule  provided  for  its  exclusiTe  benefit,  is  not  ^without  it» 
exceptions;  and  notwithstanding  the  unfortunate  direction  given 
to  the  decisions  at  an  early  day,  it  is  still  almost  susceptible  of 
a  doubt  whether  an  agreement  to  lessen  the  common  law  meas- 
ure of  a  carrier's  responsibility,  like  an  agreement  to  forego  a 
fee-simple  tenant's  right  of  alienation,  or  a  mortgagor's  right  of 
redemption,  is  not  void  by  the  policy  of  the  law.  That  the 
bailor  is  left  as  much  at  another's  mercy,  by  an  agreement  like 
the  present,  as  a  borrower  would  be  by  an  agreement  to  turn  hia 
mortgage  into  a  conditional  sale,  is  entirely  evident  from  the  fact 
that  the  carrier  has  the  exclusive  custody  of  the  goods;  and  thai 
to  convict  him  of  negligence  in  his  function  would  be  as  imprac- 
ticable as  to  convict  him  of  connivance  at  robbery,  against  which 
the  common  law  rule  of  his  responsibility  was  intended  mor& 
especially  to  guard.  From  his  servants,  who  are  usually  the  only 
persons  that  can  speak  of  the  matter,  it  would  be  idle  to  expect 
testimony  to  implicate  themselves;  and  the  owner  can  seldom 
have  any  other  account  of  his  property  than  what  they  m&j 
choose  to  give  him.  Such  a  state  of  things  is  not  to  be  encour- 
aged; and  though  it  is  perhaps  too  late  to  say  that  a  carrier  may 
not  accept  his  charge  in  special  terms,  it  is  not  too  late  to  say^ 
that  the  policy  which  dictated  the  rule  of  the  common  law  re- 
quires that  exceptions  to  it  be  strictly  interpreted,  and  that  it  h^ 
his  duty  to  bring  his  case  strictly  within  them.  What,  then,  ia 
the  effect  of  an  acceptance  on  terms  of  safe  delivery,  the  dan- 
gers of  the  navigation,  fire,  leakage,  and  all  other  unavoidable 
accidents,  excepted?  The  goods  were  damaged  by  bilging  in  a 
lock;  and  the  question  is,  whether  a  loss  incurred  by  resting  in 
a  prohibited  place  is  a  loss  from  an  excepted  peril  of  the  navi- 
gation. 

Every  contract  is  supposed  to  be  framed  on  the  basis  of  the- 
laws;  and  they  are  therefore  left  to  regulate  those  matters  for 
which  the  parties  have  not  specially  provided.  Thus  a  lender 
implicitly  stipulates  for  legal  interest  when  less  is  not  expressly 
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reserved;  and  the  measure  of  the  defendant's  responsibility 
would  have  been  exactly  that  which  the  common  law  prescribes, 
.  had  it  not  been  narrowed  by  a  special  acceptance.  But  the 
terms  of  this  acceptance  operate,  as  I  have  said,  as  ezceptions- 
which  leave  the  common  law  rule  in  force  as  to  all  beside.  By 
the  terms  dangers  of  the  navigation,  therefore,  the  parties  meani 
to  mark  those  perils  that  are  incident  to  it  in  a  lawful  course  of 
it.  Holding  the  carrier  to  an  observance  of  the  laws  prescribed 
for  its  regulation,  the  owner  has  a  basis  for  an  estimate  of  the 
risk  which  he  is  to  take  upon  himself;  but  the  enhancement  of 
it  from  a  license  to  transcend  them,  would  be  inappreciable,  and, 
in  the  absence  of  express  stipulation,  such  a  license  is  not  to  be- 
intended.  For  damage  occasioned  by  inattention  to  those  pre- 
cautions which  are  enjoined  to  prevent  collision  in  passing,  the^ 
carrier  would  obviously  be  liable,  though  he  had  substituted 
others  apparently  as  efficient;  and  why  not  for  damage  by  bilg- 
ing, which  would  have  been  avoided  had  the  boat  been  where  it. 
ought,  by  the  law  of  the  canal,  to  have  been  ?  That  a  man  will 
do  what  the  law  commands,  is  surely  a  presumption  on  which  a^ 
party  may  reckon  in  laying  the  foundations  of  his  contract. 
Now  by  declining  to  assume  the  risks  of  the  navigation,  the  carrier 
compelled  the  owner  of  the  goods  to  be  his  own  insurer;  but  an 
insurer  is  not  liable  to  bear  a  loss  from  a  deviation  or  change  of 
the  risk,  and  there  certainly  is  a  change  of  it  when  the  transit, 
is  not  made  in  subordination  to  the  lavrs  of  the  navigation.  Nor 
is  the  consequence  of  the  principle  to  be  evaded  by  bringing^ 
into  view  the  illegal  practices  of  other  boatmen.  Parties  are^ 
not  to  be  affected  by  usages  in  derogation  of  laws  which  bind 
them ;  and  if  the  owner  of  the  goods  had  reason  to  suppose  the  law 
would  not  be  violated,  in  this  instance,  by  using  the  locks  for  & 
prohibited  purpose,  why  shotdd  he  bear  a  risk  which  was  out  of 
the  prescribed  course  of  the  navigation,  even  though  it  might 
not  have  been  so  great  as  those  he  wotdd  have  had  to  bear 
within  it  ?  The  principles  of  marine  insurance,  founded  as  they 
are  in  abstract  reason  and  exact  justice,  may  sometimes  be  fitly 
applied  to  a  fresh-water  contract;  and  I  recur  to  a  case  of  it  to 
show  that  he  who  contracts  to  bear  a  risk  may  insist  on  having^ 
the  benefit  of  all  his  chances,  however  remote  or  inconsiderable. 
Upon  the  principle  that  the  voyage  must  be  prosecuted  conform- 
ably to  the  implied  terms  of  the  policy,  it  was  held  in  Middle^ 
wood  V.  Blokes,  7  T.  K.  162,  that  the  pursuit  of  a  particular, 
though  customary  track  by  direction  of  the  owners,  was  a  devia-^ 
tion,  because  the  insured  was  tacitly  entitled  to  the  benefit  of 
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the  captain's  choice  at  the  usual  point  of  divergence;  and  yet 
the  owners  may  have  been,  in  fact,  more  competent  to  choose 
than  he. 

It  is  an  implied  but  ^^rrjiTiftl  condition  of  marine  insur- 
ance, therefore,  that  no  risk  be  introduced  but  precisely  that 
which  the  insurer  contemplated;  and  that  it  has  a  place  in  con- 
tracts of  inland  navigation,  is  shown  by  Hand  v.  Baynes,  4 
Whart.  204  [33  Am.  Dec.  54].  In  that  case,  the  hides  had  been 
received  at  Philadelphia,  as  it  was  expressed  in  the  bill  of  lad- 
ing, ''  on  board  Hand's  line  via  the  Chesapeake  and  Delaware 
canal,"  to  be  delivered  to  the  consignee  in  Baltimore,  "  the 
•dangers  of  the  navigation,  fire,  leakage,  and  breakage  excepted." 
The  sloop  was  not  permitted  to  pass  through  the  canal,  which 
chanced  to  be  shut  when  she  arrived  at  the  entrance  of  it;  and 
the  captain,  being  told  that  the  repairs  then  in  progress  would 
not  be  finished  for  a  month,  proceeded  to  make  the  voyage 
coastwise,  and  lost  his  vessel  with  her  cargo  in  a  gale  at  sea,  for 
which  his  o>vners  were  held  liable  on  the  ground  that  it  was  his 
-duty  to  lie  by  or  return,  and  that  the  goods,  tiierefore,  were  not 
lost  in  the  navigation  contemplated  by  the  contract.  Yet  the 
sloop,  like  the  towboat  in  this  instance,  was  tight,  stanch,  and 
competent  to  the  voyage  attempted.  What  avidls  it,  then,  that 
in  a  scarcity  of  water,  the  chamber  of  a  lock  may  ordinarily  be  a 
43afer  berth  than  the  bed  of  the  canal,  or  that  boat  masters  may 
have  surreptitiously  used  it  as  such;  or  that  so  to  have  used  it, 
in  this  instance,  evinced  no  want  of  prudence  or  skill?  The 
master  was  incompetent  to  choose  it,  because  the  owner  of  the 
^oods  had  chosen  difiEerently.  Nor  is  it  material  to  inquire 
whether  the  boat  had  been  warned  off  by  the  lock-keeper.  The 
use  of  the  lock  for  the  purpose  to  which  the  master  applied  it, 
was  interdicted  by  the  law,  of  which  he  was  bound  to  take 
notice;  and  in  these  respects  the  direction  was  erroneous 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Common  Cabbisb*s  Right  to  Limit  his  Liability:  See  Cole  v.  Ooodwin, 
32  Am.  Dec  470,  and  note  495. 

Ck>MMON  Gabbier  mat  bt  Spscial  Contbact  Limit  his  Ck>MMOK  Law 
LiABiLiTT:  Bingham  ▼.  Bogen,  6  Watte  &  S.  500;  LcUng  v.  Colder,  8  Pa.  St 
484;  Leonard  v.  Hendrickson,  18  Id.  43;  MercarUUe  M,  I.  Co,  ▼.  Chaee,  1  E. 
D.  Smith,  139,  all  citing  the  principal  case. 

EXOEFTIONB  TO  LlABILITT  OV  COMMON  CaBBIKB  ABB  StBICTLT  CoKSTBITBD 

l>y  the  conrto  on  ground  of  public  policy:  Steele  v.  Toumeend,  37  Ala.  255; 
Levering  ▼.  Union  T.  <b  L  Co.,  42  Mo.  93;  N,  /.  ^S^.  N,  Co,  v.  MerchanU* 
Bank,  6  How.  (U.  S.)  419,  all  citing  the  principal  case.  The  principal  case 
is  ako  cited  in  Fah  v.  Chapman,  2  Ga.  360,  to  the  point  that  a  common  car- 
rier can  not,  by  general  notice  or  special  acceptance,  limit  his  common  law 
tiability. 
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Bell  v.  MoOlintook. 

[9  Watts,  119.] 
OwKXE  ov  Dam  ok  Streak  is  Liable  tok  Damages  Caused  thsbebt  to 
private  property  on  such  stream,  by  the  ordinary  and  expected  floods  of 
the  season,  bnt  not  for  those  odcasioned  by  extraordinary  and  unex- 
pected floods.  This  principle  applied  in  the  case  of  a  stream  made  nayi- 
gable  by  law. 

Ebbob  to  the  common  pleas  of  Yenango  coonty.  Action  on 
Uie  case  for  a  nuisance.  The  defendant  erected  a  dam  across 
Oil  creek,  below  the  lands  of  the  plaintiff,  and  upon  the  break- 
ing up  of  the  ice  in  the  stream  the  dam  held  it  back  and  forced 
it  out  upon  the  plaintiff's  lands,  which  were  covered  with  drift- 
wood and  ice,  to  his  injury.  The  court  charged,  that  if  this 
injury  was  occasioned  by  the  defendant's  dam  under  ordinaiy 
•circumstances,  such  as  he  might  have  anticijiated  when  he 
-erected  it,  he  would  be  liable  in  this  action,  but  if  the  injuiy 
.proceeded  from  an  extraordinary  flood,  or  an  act  of  Providence, 
such  as  could  not  have  been  foreseen,  the  plaintiff  could  not 
trecover.    Verdict  for  the  plaintiff. 

BidcUe,  for  the  plaintiff  in  error. 

Pearson  and  OdUbreath^  contra. 

By  Court,  Bogbbs,  J.  The  general  rule  of  law  is,  that  every 
man  has  a  right  to  have  the  advantage  of  the  flow  of  water,  in 
its  natural  channel,  in  his  own  land.  But  in  using  it,  the  owner 
must  so  apply  the  water  as  to  work  no  material  injuiy  or  annoy- 
4ince  to  his  neighbor  either  above  or  below  him.  The  maxim 
9ic  tUere  two  ui  alienum  non  Icedaa,  applies  with  peculiar  propriety 
io  this  class  of  cases.  By  the  act  of  the  twenty-third  of  March, 
1803,  Oil  creek  is  declared  a  public  highway.  The  owners  of 
the  land  adjoining  the  stream  are  authorized  to  erect  dams  for 
mills,  and  other  water  works,  and  to  keep  the  same  in  good  re- 
pair, provided,  that  in  erecting  said  dams  and  keeping  them  in 
repair,  they  shall  not  disturb  the  navigation;  and  provided,  also, 
that  they  shall  not  infringe  the  rights  or  privileges  of  the  owners 
or  possessors  of  any  private  property  on  such  stream.  The  act 
in  these  provisions  incorporates  the  principles  of  the  common 
law,  and  the  only  difSculty  arises  from  the  application  of  well- 
settled  principles  to  the  facts  of  this  case.  The  injuries  of 
which  the  plaintiffs  complain  are  of  two  descriptions,  those 
'Which  arose  from  the  ordinary  freshets,  and  which  are  of  com- 
mon and  periodical  occurrence,  and  those  which  arose  from  the 
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extiaordinary  floods  of  the  years  1834  and  1835.  The  court 
ruled  that  the  defendant  was  liable  for  all  damage  from  the  ordi- 
nary, common,  and  expected  floods  of  the  season,  but  not  for 
those  occasioned  by  the  uncommon,  unexpected,  and  extraordi* 
naiy  floods.  In  these  positions  the  court  is  sustained  by  prin- 
ciple and  authoriiy.  Streams  of  water  are  intended  for  the^ 
common  use  and  benefit  of  mankind,  but  they  must  be  so  used 
as  to  work  no  material  injuiy  to  the  rights  of  others.  When  the- 
plaintiff  erected  his  dam  he  was  bound  to  notice,  not  only  its^ 
effect  at  the  time,  but  its  effect  at  all  seasons  of  the  year.  In 
this  stream,  as  well  as  all  other  large  streams  which  fall  into  the^ 
Allegheny  riyer,  there  are  regular  freshets  or  floods,  which  swell 
the  volume  of  water,  and  thereby  enable  the  inhabitants  to  raft 
down  the  river  the  various  products  of  the  country.  They  are 
expected,  with  considerable  certainly,  at  fixed  times  and  seasons. 
It  was  the  duty  of  the  plaintiff,  witii  reference  to  this,  which  i» 
at  least  of  yearly  occurrence,  to  calculate  the  immediate  prob- 
able effects  the  dam  would  have  at  all  seasons  of  the  year  on  the 
property  of  his  neighbor,  above  as  well  as  below  his  erection. 
A  neglect  to  use  the  necessary  precaution  or  a  miscalculation  of 
Its  effects,  where  it  works  an  injury  to  another,  may  be  compen- 
sated in  damages.  But  where  the  injury  arises  from  some  cause 
out  of  the  ordinary  course,  from  some  unusual  cause,  as  for  in- 
stance, &om  a  flood  or  freshet  such  as  has  been  described  by 
the  witnesses,  the  owner  of  the  dam  is  not  liable  to  damages.  It 
is  damnum  absque  injuria.  They  are  not  such  accidents  as  or- 
dinary foresight  or  prudence  can  guard  against,  and  for  this 
reason  a  distinction  has  been  taken  as  to  the  liability  of  the 
party. 

In  the  case  of  The  Lehigh  Bridge  Company  v.  The  Lehigh  Nav^ 
igation  Company,  4  Bawle,  9  [26  Am.  Dec.  11],  it  is  said  that  if 
chargeable  with  no  want  of  attention  to  its  probable  effects,  a- 
person  is  not  answerable  for  consequences  which  it  was  impos- 
sible to  foresee  and  prevent.  When  a  loss  happens  exclusively 
from  an  act  of  Providence,  it  will  not  be  pretended  that  it  ought 
to  be  borne  by  him  whose  superstructure  was  made  the  immedi- 
ate instrument  of  it.  The  concurrence  of  negligence  with  the 
act  of  Providence,  when  the  mischief  is  done  by  flood  or  storm, 
is  necessary  to  fix  the  defendant  with  liability.  When,  however, 
the  injury  arises  from  causes  which  might  have  been  foreseen 
and  avoided,  as  in  the  cases  of  ordinary  periodical  freshets,  it  ia^ 
but  right  that  he  whose  superstructure  is  the  immediate  cause  of 
the  mischief  should  bear  the  loss.    In  that  case  there  is  the  con» 
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'Oiizieiioe  of  negligence  with  the  act  of  ProTidence,  which,  as  it 
18  aeen,  is  the  criterion  of  liability.  We  are  of  the  opinion  that 
the  eonrt  was  right,  in  the  principles  of  law  given  in  charge  to 
iha  jury,  and  that  there  was  no  error  in  the  application  of  the 
principles  to  the  points  of  the  case. 
Judgment  afibmed. 

Cited  in  McCoy  ▼.  Dcmley,  20  Pa.  St.  80,  to  the  point  that  one  who  ereota 
«  dam  on  a  stream  is  liable  for  all  the  injuries  caused  by  it  in  times  of  usual, 
•ordinary,  and  expected  freshets. 


Day  v.  Shaep. 

[4  Wbabtox,  839.] 
OOUBT  CAK  HOT  RbJBCT  PbOOF  OF  A  FaCT  AS  IMMATERIAL,  if  the  qiMStiCMI 

as  to  whether  it  is  immaterial  or  not  depends  np<m  proof  of  another  fact. 

The  proper  coarse  in  such  a  case  is  to  submit  the  proof  of  both  facts  to 

the  jury. 
ToiD  Pbocwss  must  bs  Set  asidx  ok  Vacated  before  trespass  can  be  main- 

tained  against  the  party  who  caused  it  to  issue,  for  acts  done  thereunder. 
Pbogkss  mkbelt  Voidable  Aftobds  Justification  for  acts  that  have  been 

done  thereunder. 
Szlounoir  Issued  afteb  Death  of  the  Plaiktiff,  without  a  reyival  of 

the  judgment  by  scire /actor,  is  but  voidable,  not  void,  if  it  issued  at  the 

instance  of  the  party  who  was  entitled  to  collect  the  money  under  the 

jfidgment. 

Tbbspass  de  bonis  aqporUxHs.  Plaintiff  in  error,  defendant  be- 
low, justified  the  taking  of  the  goods  nnder  a  pluries  writ  of  exe- 
•cntion,  issued  on  the  judgment  in  the  action  of  Oaylord  v.  Sharp. 
That  action  was  upon  a  promissory  note  executed  by  Day,  Sharp, 
4Uid  Stanton.  Day  executed  the  note  as  surety  for  Shurp.  Day 
paid  the  judgment  in  that  action.  The  trial  court  heard  evi- 
dence to  the  point  that  before  the  pluriea  writ  was  issued,'  under 
which  defendant  Day  justified,  Qtiylord,  the  plaintiff  in  the  judg- 
inent  upon  which  it  issued,  died,  and  after  such  evidence  refused 
io  allow  proof  of  the  writ.  Verdict  and  judgment  having  gone 
for  plaintiff  below,  defendant  took  a  writ  of  error. 

E.  Wheeler,  for  the  plaintiff  in  error. 

MaUery,  contra. 

By  Oourt,  Seboeant,  J.  In  this  case,  the  court  below  fell 
into  the  error  which  was  censured  by  this  court  in  Fisher  v. 
Kean,  1  Watts,  278,  and  has  been  repeatedly  the  cause  of  the 
Kerersal  of  judgments.    The  defendant  after  proving  a  judg- 
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ment  before  a  magistrate  against  the  plaintiff,  and  several  sac* 
cessive  executions  thereon,  offered  in  evidence  a  second  plurie^ 
execution  on  the  same  judgment.  The  plaintiff  objected  to  it, 
and  offered  evidence  to  prove  the  death  of  the  plaintiff  in  the- 
execution,  which  the  court  permitted,  notwithstanding  the  de» 
fendant's  objection  to  it.  The  necessary  effect  of  such  a  course 
on  the  part  of  the  court,  is  to  withdraw  from  the  jury,  the  de- 
cision of  the  facts,  and  to  assume  it  by  the  court  alone,  without 
their  participation;  whereas  in  the  present  case,  the pluries  exe- 
cution shotdd  have  been  received  in  evidence,  as  the  process 
issued  in  the  case;  and  when  the  counter  evidence  should  have 
been  given  in  its  regular  order,  the  fact  in  question  would  be 
for  the  jury  to  decide,  and  the  questions  of  law  arising  thereon 
for  the  court  to  instruct  the  jury  upon.  It  is  matter  of  regret 
to  find  a  principle  disregarded,  which  is  so  important  to  the  due 
administration  of  justice,  and  has  so  often  been  the  subject  of 
notice  by  this  court.  The  reason  which  has  been  given,  would 
compel  the  court  to  reverse  this  judgment,  but  as  the  case  will 
go  back  again  for  trial,  it  is  necessary  to  notice  the  second 
error  assigned,  presenting  the  points  which  wotdd  have  arisen 
on  the  merits  of  the  case,  supposing  the  evidence  offered  had 
been  regularly  before  the  court  below.  After  the  court  had  per- 
mitted the  plaintiff  to  show  the  death  of  Gaylord,  before  the 
issuing  of  the  oecond  plurie8  execution,  the  defendant  offered  to 
show,  that  it  was  issued  at  the  instance,  and  for  the  use  of  Bay, 
one  of  the  defendants  in  the  judgment,  proposing  further  to 
prove  that  Day  stood  in  the  relation  of  surety  to  Sharp,  and 
that  Day  paid  the  judgment  at  or  before  the  assignment  of  the 
judgment  to  him  by  Qaylord,  and  before  the  issuing  of  the  exe- 
cution. The  plaintiff  met  this  offer  by  objecting:  1.  That  Gay- 
lord  was  dead  prior  to  the  issuing  of  the  execution;  2.  That  the 
judgment  was  previously  satisfied;  3.  That  it  should  have  ap- 
peared on  the  record  before  the  issuing  of  the  execution,  that 
Day  was  surety  as  set  forth  in  the  offer.  On  these  objections^ 
the  court  rejected  the  pluriea  execution  offered  by  the  defend- 
ant. 

This  was  an  action  of  trespass  de  bonis  aapcrtoHa,  in  which  the 
defendant  justified  under  a  judgment  and  execution  at  the  suit 
of  Gaylord  against  Sharp  (the  plaintiff).  Day  (the  defendant), 
and  Stanton.  He  proved  the  judgment  dtdy  rendered  before 
the  justice  on  the  thirfy-first  of  July,  1827,  execution  issued  by 
the  plaintiff  thereon,  on  the  twenty-ninth  of  May,  1828,  an  alias 
execution,  June  14,  1828,  and  a  pluries,  September  10, 1880. 
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Another  pZuries  was  issued  on  the  tenth  of  Joney  1835,  preyions 
to  which  the  plaintiff  Gktylord  was  dead;  and  the  question  is, 
whether  an  execution  issued  and  levied  in  the  name  of  a  plaint- 
iff, who  is  dead,  without  issuing  a  scire  facias,  and  under  the 
other  circumstances  stated,  is  a  justification  to  the  pariy  who 
issued  it. 

A  distinction  has  long  existed  between  process,  which  is 
absolutely  null  and  void,  and  affords  no  justification  whatever 
to  the  parfy  issuing  it,  in  an  action  of  trespass,  and  process 
which  is  voidable  merely.  When  the  process  is  altogether  irreg- 
ular and  defective,  it  is  considered  as  ntdl  and  void;  and  if  it  be 
vacated  or  set  aside  by  the  court,  the  party  who  acted  under  it, 
becomes  a  trespasser  from  the  beginning,  though  the  o£Scer  may 
be  justified  by  the  command  of  the  writ;  not  being  bound  to  look 
into  it.  Even  there,  however,  before  the  pariy  can  be  sued  in 
trespass,  the  process  must  first  be  set  aside  or  vacated;  for  if  it 
still  subsist  in  full  force  and  vigor  at  the  time  of  the  action 
brought,  the  party  may  justify  under  it.  Where,  however,  the 
process  is  not  totally  defective  and  irregular,  but  merely  errone- 
ous, and  liable  to  be  reversed  on  error,  it  is  not  void,  but  void- 
able, and  does  not  make  the  party  issuing  it,  a  trespasser.  In 
the  case  of  a  plaintiffs  death,  no  doubt  it  is  the  duty  of  the  party 
who  issues  process  of  execution,  to  substitute  the  names  of  his 
executors  or  administrators;  and*as  there  is  a  new  party,  to 
issue  a  scire  facias.  But  the  not  issuing  of  a  scire  facias,  where 
the  law  requires  it,  has  not  per  8e  been  considered  as  making  an 
execution  void,  or  the  party  issuing  it  a  trespasser.  In  Jackson 
V.  BarUeU,  8  Johns.  361,  it  was  held,  that  if  an  execution  issues 
after  a  year  and  a  day,  without  a  revival  of  the  judgment  by  a 
scire  facias,  it  is  only  voidable  at  the  instance  of  the  party,  and 
not  void.  So  in  Patrick  v.  Johnson,  3  Lev.  404,  cited  4  Watts, 
373,*  a  fieri  facias  sued  out  after  a  year  and  a  day  from  the 
judgment,  is  not  void,  but  merely  voidable  by  writ  of  error. 
In  Howard  v.  Pitt,  1  Salk.  261,  the  plaintiff  sued  out  a  ca.  sa. 
from  the  king's  bench,  while  the  record  of  the  judgment  was  re- 
moved from  thence  to  the  exchequer  chamber,  where  it  was. 
abated  by  the  death  of  one  of  the  plaintiffs  in  error,  but  no  re- 
mittitur was  entered,  and  therefore  the  writ  of  error  was  still 
pending  there — ^held  to  be  erroneous,  but  not  void,  and  the 
case  in  4  Leon.  197,'  to  the  contrary  was  denied.  In  Jeanes  v. 
TViUdns,  1  Yes.  195,  after  the  body  of  the  defendant  had  been 
taken  in  execution,  the  plaintiff  issued  a  fieri  facias,  and  sold  a 

1.  Spmr  T.  SmmpU,  S.  JhU9tF$  oMt. 
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leasehold  of  the  defendant:  Lord  Hardwioke  said,  that  by  law, 
-during  the  existence  of  the  capias  and  the  person  in  custody,  a 
Jieri  faciaa  ought  not  to  bo  taken  out,  and  the  court  would  set 
it  aside  on  motion,  but  yet  the  fi.  fa.  was  not  void.  The  line 
^f  distinction  has  not  been  accurately  drawn,  as  to  all  the  cases 
where  the  process  is  merely  erroneous,  and  those  where  it  is  an 
-absoluiye  nullity;  and  perhaps  each  case  must  depend,  in  some 
measure,  on  its  own  circumstances;  but  as  the  issuing  of  the  ex- 
-ecution,  if  done  by  a  party  entitled  to  collect  the  money  upon  it, 
is  rather  a  defect  in  the  formal  mode  of  proceeding,  that  is  to 
say,  a  use  of  the  name  of  a  deceased  plaintiff,  instead  of  substi- 
tuting executors  or  administrators,  and  issuing  a  scire  facias, 
ihan  a  substantial  defect,  it  seems  to  me  on  the  authorities,  that 
it  must  in  such  case  be  considered  as  an  erroneous  proceeding, 
not  an  irregular  and  void  one.  If,  however,  the  plaintiff  had  no 
right  to  issue  the  execution,  if  being  a  mere  stranger,  he  inter- 
posed and  set  the  constable  on  to  do  execution,  against  one  no 
longer  liable,  it  would  be  otherwise:  3  Wils.  376/  But  even 
then,  it  would  be  necessaiy  for  the  party  grieved  to  have  the  ex- 
•ecution  first  set  aside  or  vacated  by  a  direct  proceeding;  and  then 
he  might  have  restitution  of  the  money,  or  recover  his  damages  in 
trespass,  but  he  can  not  question  it  collaterally,  while  the  judg- 
ment and  execution  are  in  full  force.  In  the  case  before  us,  so 
far  as  appears,  nothing  of  ^that  kind  was  done.  The  writ  re- 
mained in  full  force  and  virtue,  at  the  time  this  action  was 
brought,  and  the  plaintiff  acquiesced  in  it;  and,  therefore, 
whether  it  was  duly  issued  by  the  defendant  as  surety  or  not, 
whether  it  was  merely  erroneous  or  absolutely  void,  in  the  legal 
sense  of  those  terms,  it  was  a  justification  for  him  in  this  action, 
«8  well  as  for  the  officer,  or  other  person  assisting  in  the  execu- 
tion of  it. 

In  the  case  of  Friggs  v.  Adams,  Carth.  274;  S.  0.,  Salk.  674, 
in  an  action  of  false  imprisonment,  the  defendant  pleaded  a 
judgment  in  the  town  court,  in  Bristol,  obtained  against  Prigg, 
And  that  he  was  arrested  and  imprisoned  by  virtue  of  an  execu- 
tion tliereon,  etc.  The  plaintiff  replied,  and  set  forth  a  private 
act  of  parliament  lately  made,  by  which  a  court  of  conscience 
was  erected  in  that  city  to  have  the  sole  conusance  in  the  sevei^l 
actions  therein  expressed,  concerning  all  matters  under  forty 
shilling^,  to  be  brought  against  any  poor  inhabitant  of  that  city, 
and  that  all  judgments  elsewhere  for  such  matters  should  be 
merely  void,  and  that  he  was  a  poor  inhabitant,  etc.;  after  aigu- 

1.  Bmk§r  t.  Br^mikM 
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ment  it  was  reeolved  by  the  court,  that  this  judgmoit  was  not 
absolutely  void,  and  the  o£Scers  (who  served  the  execution)  tres- 
passers; and  that  the  regular  way  to  take  the  benefit  of  the  act 
was,  for  the  defendant  below  to  have  pleaded  this  matt^,  and 
so  to  have  entitled  himself  to  such  benefit;  that  since  the  judg- 
ment was  not  absolutely  void,  and  though  Prigg  had  neglected 
to  plead  the  statute  to  the  jurisdiction  of  the  court  below,  yet 
he  was  not  without  remedy,  for  he  might  come  in  upon  the  re- 
turn of  the  ca.  to.  in  custody  below,  and  then  plead  the  statute, 
with  the  necessary  averments  in  discharge  of  the  execution.  As 
upon  the  statute  of  additions  (1  Hen.  Y. ,  c.  5),  which  hath  the  same 
words,  viz. ,  that  the  outlawry  shall  be  void  if  there  is  no  addition, 
yet  in  that  case  it  has  been  always  held,  that  the  person  so  out- 
lawed must  either  reverse  it,  or  plead  it,  vi  supra,*  and  Ikmer^s 
<xi8e,  2  Sid.  125;  Baym.  73,  74,  was  cited  and  allowed  for  law. 
For  an  irregular  judgment  is  no  judgment,  and  that  was  vacated 
before  the  action  brought,  so  that  the  plaintiff  might  have  re- 
plied nul  tid  record  to  the  defendant's  pleading  the  judgment; 
and  judgment  was  given  for  the  defendant  qtiod  quer.  nil  capiat, 
•etc.  The  same  principles  will  be  found  recognized  in  the  cases 
reported:  1  Lev.  95;*  12  Mod.  178;*  3  Wils.  142,»  376;*  T.  Raym. 
78,-»  1  Stra.  509;*  T.  Jones,  215;'  B.  N.  P.  83;  AUism  v.  Bheam, 
2  Serg.  &  B.  142  [8  Am.  Dec.  644];  Berry  v.  HamiU,  12  Id.  210. 
In  the  two  latter  cases,  it  is  to  be  observed  that  the  issuing  of  a 
-ca.  8a.  without  calling  on  the  defendant  to  show  whether  he 
had  property,  was  expressly  prohibited  by  act  of  assembly;  and 
in  Allison  v.  Rheam  the  writ  had  been  previously  set  aside  by 
the  court  from  which  it  issued,  and  I  infer,  from  the  opinion  of 
Judge  Duncan,  that  it  was  the  same  in  Berry  v.  EamUl. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

ated  in  Lhydy,  Barr,  11  Pk.  St  48,  to  the  point  that  a  siirefy  paying  tha 
judgment  obtained  against  himself  and  his  principal,  is  entitled  as  against 
the  Utter  to  the  benefit  of  the  judgment. 

BzsoimoK  Issued  aitkb  ths  Death  of  Dbtbndaht  was  held  in  CoWngt" 
worth  ▼.  Horuj  24  Am.  Deo.  753,  to  be  mecely  voidable,  not  void.  On  this 
«abject  see  Freeman  on  Executions,  sec.  36. 

1.  IWriMT  ▼.  FdQoU.  9.  BrUtom  t.  CoU,  t.  Pmmm  v.  Xiyi,  t  WUs.  SO. 

4.  Bmrktry.Braktm,     8.  IWnor  t.  FttgmU,    <.  FMUfi  t,  BiMm,    T.  OHM  t.  S«iMy* 
Am.  Daa  Vol.  JXXXV—U 
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Meeoh  V.  Robinson. 

[4  Whaxtoh,  860.] 

GmsEAL  AvKUOE— Stbandino  of  a  Vessel  whose  loss  is  at  all  events  ineyit* 
able  in  order  to  save  the  endangered  lives  of  the  crew,  will  not  constltat*- 
a  case  of  general  average,  requiring  the  cargo  saved  to  oontribnte,  though 
the  stranding  tended  to  and  resulted  in  the  saving  of  a  larger  proportloiL. 
of  the  cargo  than  would  otherwise  have  been  saved. 

Assumpsit.  On  the  seventeenth  of  September,'  1888,  the  brig- 
Tallahassee,  then  off  Tampico  bar,  was  struck  by  a  violent  gale, 
which  drifted  her,  notwithstanding  all  efforts,  towards  the 
shore.  The  loss  of  the  vessel  at  last  came  to  be  recognized  a» 
inevitable.  In  this  situation  the  master,  as  stated  in  his  deposi- 
tion, "  found  it  necessaiyfor  the  preservation  of  the  lives  of  the- ' 
crew  (as  the  loss  of  the  vessel  was  now  beyond  doubt,  being  in 
four  fiftthoms  of  water  and  the  land  within  a  mile  of  the  brig)* 
to  run  the  vessel  ashore."  The  vessel  was  accordingly  run 
ashore.  The  wreck  of  the  vessel  and  the  cargo  saved  were 
subsequently  sold  and  the  proceeds  paid  over  to  defendant,  a 
part  owner  of  the  cargo.  This  action  was  to  recover  plaintiffs' 
ratable  proportion  of  these  proceeds  as  owners  of  the  brig.  By^ 
the  verdict  of  the  jury  it  was  found  that  if  on  the  facts  stated  in 
their  special  verdict  the  case  was  one  of  general  average,  plaint* 
iffs  were  entitled  to  seven  hundred  and  twenty  dollars;  if  not, 
then  to  one  hundred  and  ei^hly-six  dollars  and  thirfy-one- 
cents.  The  facts  stated  in  the  special  verdict  besides  those  set 
out  above,  appear  from  the  opinion. 

H.  M.  PhiUipa,  for  the  plaintifib. 

McCaU,  contra. 

By  Court,  Esmnedt,  J.  The  case  before  us  does  not  seem  ta 
come  within  the  principle  of  any  of  the  cases  'cited  by  the  coun- 
sel for  the  plaintiffs.  Sims  v.  Oumey,  4  Binn.  513,  has  been  re- 
lied on.  It  would  be  sufficient,  however,  to  say  that  that  case 
was  not  one  where  the  ship  was  wrecked,  or  any  apprehen- 
sion entertained  that  she  was  in  danger  of  being  so,  but  a  case- 
merely  where  she,  as  it  was  firmly  believed,  about  to  be  im- 
avoidably  driven  on  shore,  without  the  least  risk  of  being 
wrecked  by  it,  was,  for  the  purpose  of  conducting  her  to  a  place 
where  the  crew  and  cargo  alone,  not  the  vessel,  might  be 
saved  with  greater  certainty,  voluntarily  stripped  of  her  masts, 
together  with  the  sails  and  rigging  appertaining  thereto.  It 
may  also  be  observed,  that  the  correctness  of  the  decision  iih 
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iins  case  has  been  questioned;  and  the  authority  of  it,  though 
no  ways  applicable  to  the  present  case,  shaken  at  least,  if  not 
oyemded,  by  Walker  v.  VhUed  Stales  Ins.  Co.,  11  Serg.  &  R.  60 
[14  Am.  Deo.  610].  The  sacrifice  of  the  masts,  sails,  and 
rigging  of  the  vessel,  being  voluntaiy,  and  determined  on  with  a 
▼lew  to  save  the  cargo,  as  well  as  the  lives  of  the  crew,  may 
perhaps  have  been  the  subject  of  general  contribution,  but  be- 
yond this,  the  principle  of  the  case  may  well  be  doubted.  Chmf 
V.  Wain,  2  Id.  229  [7  Am.  Dec.  642],  has  also  been  cited  by  the 
counsel  for  the  plaintiff.  The  only  matter,  however,  settled  in 
it  was,  that  a  voluntary  stranding  of  a  ship  for  the  purpose  of 
preserving  the  ship  and  cargo,  the  greater  part  of  the  cargo 
being  thereby  saved,  but  the  vessel  wholly  lost,  entitled  the 
owners  thereof 'to  general  average  for  this  loss.  The  case  of  Gate 
V.  BeiUy,  8  Wash.  0.  C.  298,  which  is  to  the  same  effect,  and  was 
decided  before  Oray  v.  Wain,  was  also  adduced  in  support  of  the 
plaintiffs'  claim.  But  the  stranding  of  the  vessel  in  each  of 
these  two  last  cases,  being  considered  as  clearly  voluntary,  pre- 
sents at  once  an  obvious  difference  beween  them  and  the  present. 
In  the  former,  for  aught  that  appears,  the  vessel  might  have 
been  kept  out  at  sea,  and  have  weathered  the  storm,  so  that  the 
act  of  running  them  ashore  was  purely  one  of  tree  agency  on 
the  part  of  the  masters,  the  agents  of  tiie  owners  thereof,  and 
done  for  the  common  benefit  of  all  concerned;  thus  bringing 
these  cases  within  the  reason  of  the  rule,  which  lies  at  the 
foundation  of  every  case  of  general  average. 

The  principle  of  general  contribution,  in  this  respect,  is  de- 
rived from  the  ancient  law  of  Rhodes,  relative  to  jettison,  which 
it  is  said,  was  formed  and  promulgated  nine  hundred  years  be- 
fore the  Christian  era,  and  afterwards  adopted  by  Justinian  into 
his  digest,  with  an  express  recognition  of  its  true  origin:  **  Lege 
Rhodia  cavetur,  vi,  ei  levanda  navis  gratia  jactus  mercium  f actus 
sit,  omnium  contribuHone  sardaiur,  qwod  pro  omnibus  datum 
est :"  Dig.,  lib.  14,  tit.  2, 1.  Besides,  where  the  property  of  one 
of  the  parties  concerned  in  the  adventure,  is  deliberately  sacri- 
ficed for  the  benefit  of  the  others,  so  that  thereby  his  loss  is 
made  directly  to  promote  their  gain,  he  becomes  entitled  to 
claim  restitution,  according  to  the  equitable  maxim  of  the  civil 
law.  Nemo  debet  locupletari  alienajactura.  And  doubtless  it  is  a 
general  rule,  constituting  a  part  of  the  law  of  every  commercial 
country,  which  has  been  acknowledged  and  acted  upon  &om 
time  immemorial,  that  if  a  part  of  the  ship  or  cargo  is  volunta- 
rily sacrificed  to  save  the  remainder  from  some  impending  danp 
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ger,  the  owners  of  what  is  saved  must  contribute  for  the  loss: 
1  Ph.  Ins.  334.  To  this  rule,  howeyer,  there  are  some  excep- 
tions, as  where  goods,  for  instance,  on  deck,  are  thrown  over,  it 
is  held  in  general,  that  no  contribution  can  be  claimed:  Id.  332. 
But  it  is  clear  that  the  case  in  hand  does  not  fall  within  either 
the  terms  or  the  reason  of  the  rule.  The  running  of  the  yessel 
^ashore  here,  can  with  no  propriety  be  said  to  have  been  Tolun* 
iary.  Nor  can  it  indeed,  be  well  said,  that  the  loss  of  the  ves- 
sel  was  occasioned  thereby.  For  according  to  the  evidence  of 
-the  master,  which  is  all  that  we  have,  and  all  that  the  plaintiflh 
Tely  on  to  establish  their  claim,  the  vessel  being  on  a  lee  shore, 
-where  she  could  not  carry  sail,  they  found  it  necessary  for  the 
:pre8ervation  of  the  lives  of  the  crew,  as  the  loss  of  the  vessel 
was  then  certain  beyond  a  doubt,  being  in  four  fathoms  water, 
and  the  land  within  a  mile  of  her,  to  run  her  ashore;  and  ac- 
<K)rdingly  they  slipped  the  best  bower  .chain,  put  the  vessel  be- 
fore the  wind,  and  in  a  short  time  struck  the  land.  In  his 
cross-examination  he  further  states,  that  her  situation  was  most 
desperate;  that  she  would  have  gone  to  the  shore  at  all  events; 
but  the  mode  in  which  the  witness  ran  her  on  shore  saved  the 
lives  of  the  crew,  and  tended  to  save  a  greater  proportion  of  the 
•cargo.  From  this  it  is  perfectly  manifest,  that  the  loss  of  the 
vessel  had  become  inevitable,  as  the  consequence  of  the  peril 
then  present;  and  in  such  case  says  Mr.  Phillips,  in  his  treatise 
on  insurance,  vol.  1,  339,  when  the  acts  of  the  crew  are  in- 
i;ended  to  alleviate,  instead  of  avoiding  such  consequence,  it 
49eems  hardly  to  be  voluntarily  incurring  a  loss. 

But  Mr.  Benecke,  in  his  work  on  insurance,  c.  5,  p.  219,  in 
which,  says  Chief  justice  Abbot,  in  his  publication  on  ship- 
ping, 343,  there  is  much  learning  combined  with  practical  ex- 
■perience,  meets  the  present  case  in  so  many  words,  and  declares, 
-that  ''  if  the  situation  of  the  vessel  were  such  as  to  admit  of  no 
alternative,  so  that  without  running  her  ashore,  she  would  have 
been  tmavoidably  lost,  and  that  measure  were  resorted  to  for  the 
purpose  of  saving  the  lives  or  liberty  of  the  crew,  no  contribu- 
tion can  take  place,  because  nothing  in  fact  was  sacrificed."  So 
bere  the  plaintiffs  sacrificed  nothing;  their  vessel  was  doomed  to 
inevitable  destruction  by  the  x>eril  of  the  sea  which  surrounded 
lier.  It  was,  in  reality,  the  case  of  a  wreck,  where  as  Emerigon, 
iom.  1,  p.  612,  says,  "  the  owner  of  the  ship  wrecked,  and  the 
owner  of  the  merchandise  lost  in  the  shipwreck,  have  no  right 
of  contribution  from  those  who  have  the  good  fortune  to  save 
their  efEieots;  because  the  losses  that  the  one  or  the  other  has 
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eustained,  has  not  procured  the  common  safeiy.  The  role  of 
the  ciTil  law  is  the  same.  Amissa  nams  damnum,  caUaHonia  con^ 
9ortio  rum  sortihir  per  eoe  qui  merces  suaa  naufragio  liberaverurU  / 
nam  hujus  equitaiem  tunc  admiUi  placuit,  cum  jactuB  remedio, 
ccBteria  in  communi  periculo,  salva  navi,  consulium  est :  lib.  5,  de- 
Leg.  Bhod.  It  is  the  same  as  the  case  of  fire.  He  who  sayes- 
his  own,  saves  for  himself  alone.  Cum  depreasa  navis  aui  de- 
jecta esty  quod  quisque  ex  ea  suum  aervasaat,  sibi  servare  respondU, 
tanquam  ex  incendio :  L.  7,  ff.  cod."  So  Cleirac,  page  51,  note- 
9,  sajs:  ''  After  shipwreck,  there  is  no  contribution  between  the 
merchandise  recoyered  and  fished  up,  and  those  lost;  but  save 
who  can."  So  Casaregis  sajs,  Disc.  121,  note  17:  **  He  who* 
saves,  saves;  he  who  loses,  loses:"  See  Mr.  Justice  Sfcozy,  note 
1  to  Abbot  on  Shipping,  849.  The  loss  of  the  ship  in  ques- 
tion, appearing  then  to  be  inevitable,  must  therefore  be  borne 
by  the  plaintiffs,  who  were  owners  of  her.  This,  says  Mr.  Ste- 
vens, the  Digest  and  all  authors  are  agreed  on;  for  you  can  not 
in  equity  conv^  a  loss,  which  is  inevitable,  into  a  claim,  for 
the  preservation  of  property:  Stevens  &  Benecke,  by  PhilUps^. 
on  Average,  84. 

The  judgment,  therefore,  according  to  the  agreement  of  the 
parties^  must  be  for  the  less  sum  in  favor  of  the  plaintifib,  thai 
is,  one  hundred  and  eighly-six  dollars  and  thirty-one  cents. 

Judgment  accordingly. 

Tho  doctrine  of  the  principal  case  seems  opposed  to  that  wfaloh  has  beea. 
adopted  by  the  national  tribunals:  Barnard  v.  Adam,  10  How.  S71»  tmdt 
cases  dted  m  the  note  to  Oraiif  v.  Wain,  7  Am.  Dec  651. 


YaN  AMBmOE    V.   MOBXQN. 

[4  WHAXI0N.  882.] 

DnjvxBT  18  Essential  to  the  validity  of  a  deed. 

Bona  Fidb  Pubohasbb  Claimino  undbs  a  Dbsd  nxvsr  Dbuvhbxd,  bu^ 

which  was  sarreptitioasly  and  fraadalently  obtained  from  the  ] 

of  the  grantor,  while  no  name  of  a  grantee  had  yet  been  inserted,  i 

insertion  being  subsequently  made,  acquires  no  title. 
Unauthobizbd  Dxlivkbt  of  a  Dskd  may  be  ratified  by  the  grantov,  m 

by  an  acceptance  of  the  consideration  money  from  the  grantee. 
Possession  will  Put  a  SuBSEQinsKT  Pubohassr  upon  Inquibt  as  to  the 

title  of  him  in  possession. 

Ejbctmxnt.  Plaintiff's  paper  title  consisted  in  part  of  a 
deed  from  defendant  to  Thomas  Glenn.  Defendant  denied 
the  delivery  of  the  deed  to  Glenn.     Prior  to  the  execution 
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Chereof  defendant  had  entered  into  an  arrangement  for  the  sale 
of  this  property  with  Daniel  T.  Glenn.  During  the  treaty  of 
sale  defendant  executed  and  acknowledged  a  deed  for  the  prop- 
erty, wherein  the  name  of  the  grantee  was  left  in  blank.  After 
the  execution  of  the  deed,  Daniel  T.  Glenn  undertaking  to  pay 
the  consideration,  defendant  left  the  key  of  the  desk  in  which 
the  deed  lay,  with  his  brother,  Isaac  Morton,  then  in  the  com- 
pany of  Daniel  Glenn,  and  left  to  get  William  Patrick  to  come 
and  fill  in  the  blank  with  Glenn's  name.  After  defendant's  de- 
parture Daniel  Glenn  induced  Isaac  Morton  to  get  the  deed 
from  the  desk  and  to  fill  in  the  blank  left  for  the  name  of  a 
grantee  with  the  name  of  Thomas  Glenn,  his  father.  As  an  in- 
ducement to  Isaac  Morton  to  do  this,  he  represented  to  him  that 
he  would  obtain  the  remaining  consideration  of  the  purchase, 
two  notes  ux>on  which  the  defendant  was  indorser,  and  return 
with  them,  or  else,  failing  in  this,  that  he  would  return  the  deed. 
Daniel  Glenn  neither  returned  with  the  deed  nor  with  the  notes. 
The  other  facts  of  the  case  appear  from  the  opinion.  Defendant 
had  verdict  and  judgment  below. 

Eirsly  for  the  plaintiff  in  error. 

Holcomb  and  Meredith,  contra. 

By  Court,  Bogebs,  J.  It  is  one  of  the  essential  requisites  of 
a  good  deed,  that  it  be  deliyered  by  the  party  himself,  or  his 
certain  attorney.  A  deed  takes  effect  from  this  tradition  or  de- 
livery; and  if  it  wants  delivery,  it  is  void  ab  initio:  2  Bl.  Com. 
308;  1  Shep.  Touch.  57.  The  evidence  tended  to  show,  that  the 
deed  of  Morton  to  Glenn,  under  which  the  plaintiff  claimed 
title,  was  never  delivered  either  by  Morton  or  his  authorized 
attorney.  ''  Delivery  is  either  actual,  t.  e.,  by  doing  something 
and  saying  nothing;  or,  also  verbal,  t.  e.,  by  saying  something 
and  doing  nothing;  or  it  may  be  by  both:  and  either  of  them 
may  make  a  good  delivery,  and  a  perfect  deed.  But  }}j  one  or 
both  these  means,  it  must  be  made;  for  otherwise,  albeit  it  be 
never  so  well  sealed  and  written,  yet  is  the  deed  of  no  force. 
And  though  the  party  to  whom  it  is  made,  take  it  to  himself,  or 
happen  to  get  it  into  his  hands,  yet  it  will  do  him  no  good,  nor 
him  that  made  it,  any  hurt,  until  it  be  delivered.  And  as  proof 
of  the  deliveiy  is  a  matter  in  pais ,  so  parol  evidence  is  properly 
admissible  to  show  that  the  deed  is  wanting  in  that  essential 
requisite:"  1  Shep.  Touch.  57. 

The  court  in  that  part  of  the  charge  which  has  been  made  the 
subject  of  exception,  ruled  that  if  the  deed  was  never  delivered^ 
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no  title  passed  to  the  plaintiff,  althongh  he  may  have  beena  pnr- 
<shaser  for  a  valuable  consideration,  T^ithout  notice.  The  facts 
^ven  in  CTidence,  proved  that  the  deed  was  never  delivered, 
either  by  Morton  or  his  attorney;  that  the  possession  of  it  was 
surreptitiously  and  fraudulently  obtained  by  Glenn;  if  so,  ac- 
cording to  the  authorities  above  cited,  the  deed  was  void  ab 
initio;  of  no  force  and  effect  whatever.  But  this  is  on  the  sup- 
position that  the  grantor  has  done  no  act  ratifying  the  delivery; 
for  a  deed  may  be  delivered  by  the  party  himself  or  by  his  ap- 
pointment or  authority  precedent,  or  assent  or  agreement,  sub- 
sequent; for  omnia  ratihabitio  mandaio  equiparatur.  If,  there- 
fore, the  plaintiff  could  have  proved  that  the  grantor,  as  he 
•suggests,  had  received  the  purchase  money  for  the  prox>erty,  it 
would  have  amounted  to  an  assent  to  the  delivery  of  the  deed  to 
Olenn.  But  this  was  a  matter  for  the  jury;  and  does  not  enter 
into  the  exception  to  the  charge  as  presented  by  the  record. 
Unless  there  was  a  subsequent  recognition  of  the  delivery,  or 
there  was  something  done  by  the  grantor,  which  enabled  the 
grantee  to  deceive  the  purchaser,  no  title  passed  any  more  than 
in  the  case  of  a  deed  tiiat  was  forged.  But  the  jury  have  neg- 
4itived  every  allegation  of  that  kind.  They  have  found,  that  the 
grantor  retained  the  possession  of  the  property  as  before  the 
pretended  sale;  which  was  of  itself  notice  to  the  purchaser  so 
as  to  put  him  on  inquiry  as  to  the  title.  A  bona  fide  purchaser, 
for  a  valuable  consideration  from  a  fraudulent  grantor,  is  pro- 
tected by  the  statute  of  frauds.  But  that  is,  because  such 
iraudulent  conveyances  are  not  absolutely  void,  but  are  voidable 
only,  at  the  instance  of  the  party  aggrieved.  The  legal  title 
passes  to  the  purchaser;  for  although  void  as  to  creditors,  it  is 
good  as  to  the  grantor:  it  therefore  comes  within  a  well-known 
principle,  that  where  the  equities  are  equal,  the  legal  title  shall 
prevail.  A  bona  fide  purchaser  is  as  much  a  favorite  of  the  law 
as  creditors,  and  perhaps,  ought  to  be  more  so;  as  he  looks  to 
the  property  itself  specifically,  whereas  creditors  look  to  the  gen- 
eral funds. 

On  this  principle,  the  court  ruled  Price  v.  Junhin,  4  Watts, 
65  [28  Am.  Dec.  685.]  That  was  the  case  of  the  sale  of  land 
by  an  executor,  in  ptursuance  of  a  power  contained  in  a  will. 
It  was  held,  that  the  title,  though  fraudulent  and  void  as 
against  the  purchaser  from  the  trustee,  because  of  his  hav- 
ing been  a  party  to  the  fraud,  yet,  as  respects  a  subsequent 
and  innocent  purchaser  from  him,  the  title  was  good.  As 
between  the  original  parties,  the  conveyance  is  good,  although 
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Bubjeot  to  be  defeated,  in  the  one  case  by  the  children,  and  m 
the  other  by  the  creditors;  but  inasmuch  as  the  legal  title 
passed,  it,  together  with  an  equal  equity,  gave  preference  to  the 
subsequent  and  innocent  purchaser.  In  Price  t.  Junkin^ 
Justice  Sergeant  sajs:  ''  If  a  loss  is  to  happen  by  the  exercise  of 
that  x>ower,  it  should  be  by  those  representing  the  testator,  who 
created  it,  and  thereby  enabled  the  executor  to  transfer  the 
legal  estate;  not  by  the  person  who  trusted  to  a  title  derived 
under  that  power,  and  on  its  face,  fair  and  legal."  But  this 
principle  can  not  apply,  when  the  deed  was  not  deliyered,  and 
when  the  party  is  in  no  default. 

We  do  not  perceive  the  force  of  the  objection  to  the  evidence  of 
the  conversation  between  Giles  Love  and  Daniel  T.  Glenn.  The 
witness,  at  the  time  he  saw  the  deed  from  Morfcon  to  Glenn, 
told  Glenn  he  had  no  authority  to  take  the  house  for  the  debt, 
and  suggested  that  he  should  put  in  the  name  of  Thomas  Glenn, 
which  was  afterwards  done.  The  evidence  was  pertinent,  as  it 
tended  to  show,  that  at  the  time  witness  saw  the  deed,  it  was 
unexecuted.  Nor  is  it  any  objection,  that  this  was  a  conversa- 
tion between  Daniel  T.  Glenn  and  the  witness,  because,  as 
appeared  from  the  testimony,  the  whole  matter  resulted  from 
a  contrivance  of  Glenn  for  his  especial  benefit,  and  took  place 
before  he  surreptitiously  obtained  the  possession  of  the  deed, 
upon  a  false  suggestion  from  Isaac  Morton.  XJx>on  the  same 
principle,  that  it  is  a  part  of  the  res  gesioB,  the  declarations  of 
William  Morton  to  Isaac  Morton  were  properly  admitted  in 
evidence. 

Judgment  affirmed. 

Qted  to  the  efifect,  that  though  a  hatui  fide  poichaaer  under  a  voidable 
deed  wiU  be  protected;  yet  if  the  title  which  he  olaims  origiMted  in  a  void 
deed,  his  good  faith  will  avail  nothing:  Blight  v.  Schenck,  10  Pa.  St  295; 
Arriaon  v.  Htumutead,  2  Id.  197. 

Delivsrt  or  a  Dsbd  is  Essential  to  its  validity:  Church  v.  CfUmnnt  3(> 
Am.  Dec.  82,  and  cases  cited  in  note.  The  sabeeqaent  cases  in  this  series 
relating  to  delivery  are  Foley  v.  CowgUl,  32  Id.  49,  holding  that  a  delivery 
can  not  be  made  to  an  obligee,  to  operate  as  an  esctow;  that  if  snch  an  at- 
tempt  is  made,  the  condition  is  void  and  the  delivery  absolute;  and  OUmore  v. 
WhUetidei,  31  Id.  663,  holding  that  there  can  be  no  delivery  of  a  deed  sitbs»> 
qnent  to  the  death  of  the  grantor. 
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Watkinson  v.  Bank  of  Pennsylvania. 

(4  Whottosi,  483.] 

NonoB  OF  Dissolution  of  Paktneeship  is  Sufficient  as  to  strangers,  if 
the  notice  is  published  in  a  newspaper  printed  in  the  place  where  the 
partnership  business  is  carried  on;  but  it  is  requisite  to  show  that  actual 
notice  was  conveyed  to  customers  of  the  firm. 

CusTOifEB  Taking  a  Newspaper  in  Which  Notice  of  the  dissolution  ft» 
printed  is  not  affected  with  knowledge  of  such  notice. 

Court  oak  not  Detebminb  Who  is  a  Cctstomeb,  and  can  not  reject 
proof  of  notice  published  in  a  newspaper  because  the  party  sought  to  be 
affected  is  a  customer;  the  determination  of  that  question  is  within  the 
province  of  the  jury. 

A6SUUP8IT.  The  action  was  upon  a  promissory  note  indorsed 
by  defendants  to  plaintiff.  This  indorsement  was  made  subse* 
quently  to  the  dissolution  of  the  partnership  existing  between 
the  defendants.  The  question  was,  whether  or  not  the  plaintiff 
had  received  proper  notice  of  the  dissolution.  Plaintiff's  evi- 
dence tended  to  show  that  prior  to  the  dissolution  of  the  partner- 
ship the  plaintiff's  bank  was  the  one  employed  by  defendants  in  the 
transaction  of  their  firm  business.  Defendant,  Bichard  Watkin- 
son, to  affect  plaintiff  with  notice  of  the  dissolution  of  the  firm» 
offered  to  show  that  notice  thereof  had  been  duly  published  in 
a  newspaper  printed  in  Philadelphia,  the  place  of  business  of 
the  firm,  and  that  this  newspaper  was  taken  by  plaintiff.  The 
evidence  was  excluded,  on  objection.  Plaintiff  recovered  judg- 
ment. 

H.  M.  PhiUipSy  for  the  plaintiffs  in  error. 
Chester,  centra. 

By  Court,  SEseBAJiT,  J.  The  question  presents  itself  in  this 
case,  what  is  sufficient  notice  of  the  dissolution  of  a  partner- 
ship, so  as  to  discharge  a  partner  from  debts  subsequently  con- 
tracted in  the  name  of  the  firm,  without  his  participation  or 
assent?  The  rule  seems  to  be,  that  notice  of  the  dissolution  of 
the  partnership  given  in  a  newspaper  printed  in  the  city  or 
county  where  the  partnership  business  is  carried  on,  is  of  itself 
notice  to  all  persons  who  have  had  no  previous  dealing  with  the 
partnership.  But  as  to  persons  who  have  had  such  previous 
dealing  with  the  partnership,  it  is  not  sufficient.  Jt  must  be 
shown  that  actual  notice  of  the  dissolution  was  communicated 
to  the  party  in  some  way  or  other:  2  Johns.  800;'  7  Serg.  k  B. 
504;*  8  Day,  868,-'   6  Johns.  147;*  6  Cow.  16,-*  17  Wend.  526.« 

1.  Lcmsing  ▼.  <?•<»«,  8  Am.  Deo.  423.  2.  Shaffer  r.  Snjfder, 

8.  Mowatt  T.  H9wkmd.  4.  Keieham  t.  Clark.  6  Am.  Deo.  197. 

S.  Ora)Mt  T. Mgrnf,  6  Cow. 701;  8. a.  16  Am  T>m.  471.  6.  Vtmwn  t.  MmktOUm  C*. 
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A  notice  in  a  newspaper  is  at  the  best  but  an  unciertain  method 
of  communicating  the  knowledge  of  a  fact,  since  the  party  to  be 
^ected  may  never  see  the  paper,  or  if  he  does,  may  not  read  all 
the  advertisements;  but  still  it  is  sometimes  the  only  practical 
mode,  and  is  therefore  either  allowed  by  the  principles  of  the 
isommon  law,  or  directed  by  act  of  assembly  in  particular  in- 
stances. But  where  a  firm  has  had  previous  dealings  with 
others,  it  can  know  such  persons,  and  may  send  them  specific 
notice,  which  is  the  best  and  most  certain  mode.  This,  I  presume, 
is  the  reason  of  the  distinction.  No  particular  mode,  however, 
is  prescribed  by  law  for  communicating  notice,  even  to  persons 
having  previous  dealings;  it  is  sufficient  if  in  any  way  actual 
knowledge  is  traced  home  to  the  party.  Merely  taking  a  news- 
paper in  which  such  advertisement  is  contained,  is  not  sufficient. 
It  is  very  x>ossible,  perhaps  nothing  is  more  common,  than  for 
persons  to  take  newspapers,  without  reading  all  the  advertise- 
ments they  contain,  even  if  they  peruse  their  other  contents. 
Our  newspapers  are  not  of  any  accredited  character,  imiversally 
arecognized  as  the  authentic  dex>o6itory  of  occurrences,  in  com- 
mercial or  other  a&irs;  they  are  a  medley  of  news,  x>olitic8, 
literature,  trade,  notices,  and  various  other  matters,  which  some 
peruse  for  one  purpose  and  some  for  another;  and  it  would  be 
^oing  a  great  way,  to  say  that  every  one  who  takes  a  news- 
paper, should  be  visited  with  the  knowledge  of  the  contents  of 
all  the  notices  contained  in  it  from  day  to  day.  The  case  of 
Vernon  v.  The  Manhattan  Co.,  17  Wend.  526,  was  very  like  the 
present.  The  notice  was  published  in  two  of  the  newspapers 
printed  in  the  cily  of  New  York,  one  of  which  was  regularly  de- 
livered at  the  banking  house  of  the  plaintiffs,  yet  it  was  held 
not  to  be  sufficient  evidence  of  the  dissolution  of  the  firm  to 
which  the  defendant  had  belonged,  and  with  which  the  plaint- 
iff had  had  previous  dealing.  The  court  say  that  if  actual 
notice  reached  them  in  any  form,  it  would  be  sufficient,  but  the 
mere  taking  of  a  newspaper  filled  with  notices,  will  not  make  a 
•case  for  the  jury. 

But  though  this  is  the  rule  of  law,  and  on  the  evidence  in 
this  cause,  if  heard  as  offered,  it  would  have  been  the  duty  of  the 
jury  to  render  a  verdict  for  the  plaintiffs,  yet  we  are  of  opinion 
that  the  evidence  offered  by  the  defendants  ought  to  have  been 
admitted,  and  that  it  was  not  for  the  court  to  decide  that  there 
had  been  previous  dealing,  and  on  that  ground  reject  the  evi- 
dence. This  was  matter  of  fact  for  the  jury.  The  evidence 
ought  to  have  been  received  and  left  to  the  jury,  under  the  in- 
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«tnictiion  that  if  the  evidenoe  established  a  previous  dealing, 
ihen  in  point  of  law  there  should  have  been  actual  notice,  and 
merely  taking  in  the  paper  at  the  btuik  was  not  proof  of  such 
actual  notice,  without  anything  further.  Non  constat,  but  the 
defendant  might  have  controverted  the  fact- of  previous  dealing, 
or  given  evidence  in  relation  to  it,  or  if  he  did  not,  yet  it  was 
the  province  of  the  jury  to  determine  that  fact,  as  well  as  all 
others.  For  this  reason  the  judgment  must  be  reversed. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Cited  to  show  what  notice  of  diasolaticm  of  partnership  is  reqnixed:  Brown 
V.  Clark,  14  Pa.  St.  476. 

KonoB  OF  Dissolution  or  Paktnsbship. — ^The  same  role  as  that  laid 
down  in  the  prindpal  case  is  announced  in  NoU  y.  Douming,  26  Am.  Deo. 
491.    See  also  note  to  Prentisa  v.  Stndair,  Id.  290. 


Peaboe  v.  Austin. 

(4  WHAJnoir,  489.] 

Wavt  of  Pbotbst  will  not  Wabrant  the  Inferbnob  in  faror  of  the 
maker  of  a  negotiable  promissory  note,  that  the  transfer  of  the  note 
from  the  payee  was  after  it  fell  due. 

Aqsnt  mat  Sub  in  his  own.  Name  upon  negotiable  paper  indorsed  in 
blank. 

Assumpsit.  The  suit  was  against  the  maker  of  a  promissory 
note  payable  to  the  order  of  John  Houghtin.  Defendant  be- 
low, plaintiff  in  error,  contended  that  from  the  want  of  protest 
of  the  note,  it  must  be  inferred  that  it  was  acquired  by  the  pres- 
ent holder  after  maturity,  and  that  defendant  should  therefore 
be  admitted  to  any  defense  that  he  might  have  against  Hough- 
tin;  and  thereupon  pleaded  i)art  payment.  The  other  facts  re- 
lied ux>on  by  defendant  in  his  affidavit  of  defense  appear  in  the 
opinion.  Judgment  was  rendered  for  plaintiff  for  the  fidlure  of 
the  affidavit  to  disclose  a  sufficient  defense. 

Hopkins,  for  the  plaintiff  in  error. 

.  €.  IngersoU,  contra. 

By  Court,  Boozbs,  J.  A  protest,  not  being  necessaiy  in  a 
trait  against  the  drawer,  no  legal  inference  can  be  drawn  from 
an  omission  to  do  what  the  law  does  not  require.  There  is 
nothing,  therefore,  in  the  first  objection.  The  suit  was  brought 
to  recover  the  amount  due  on  a  promissoiy  note,  drawn  by  John 
Peoroe,  the  defendant,  payable  sixty  days  after  date,  to  the  or- 
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der  of  John  Houghtin.  It  Tvas  indorsed  in  blank  to  Charles  B» 
Austin,  agent  of  the  Union  glass  works,  transferred  by  him  to 
T.  W.  Dyott,  and  the  suit  is  brought  in  the  name  of  Charles  B. 
Austin,  agent  of  the  Union  glass  works,  who  is  holder  of  the 
bill.  The  question  is,  can  an  agent  bring  a  suit  on  a  promissoiy 
note  in  his  own  name?  This  is  a  question  which  depends  alto- 
geth^*  on  authority.  A  holder  of  negotiable  paper  can  main- 
tain an  action  on  it  in  his  own  name,  without  showing  title  to  it. 
The  court  will  not  inquire  into  his  right  to  the  paper,  or  his 
right  to  maiTitaiTi  a  suit  upon  it,  unless  circumstances  appear, 
showing  his  possession  to  be  mdUiJide:  Dean  t.  HeweU,  5  Wend. 
257;  Talman  v.  Gifrson,  1  Hall,  308;  Uvingstm  v.  Gibson,^  a 
Johns.  Cas.  263. 

In  OgUby  v.  WaUace^  2  Hall,  553,  the  right  to  sue  even  by  a 
fictitious  person,  when  the  name  of  the  real  pariy  was  disclosed, 
unless  some  question  arose  as  to  the  mala  fide  possession,  was 
asserted.  The  court  nonsuited  the  plaintiff,  on  the  ground  thai 
he  was  a  fictitious  person,  but  on  an  api>eal  the  nonsuit  was  sei 
aside,  that  the  question  of  fact,  connected  with  the  possession 
and  presentation  of  the  note,  should  be  submitted  to  a  juiy. 
This  principle  applies  to  a  note  payable  to  bearer,  or  indorsed  in 
blank;  for  in  either  case  an  action  can  be  maintained  in  the 
name  of  any  person,  without  the  plaintiff  being  required  to  show 
that  he  has  any  interest  in  it,  unless  he  came  into  the  possession 
of  the  note  under  suspicious  circumstances.  Here  there  is  no 
all^fation  of  malajides,  so  that  the  case  stands  dear  of  that  ob- 
jection. The  suit  is  brought  by  Austin,  who  is  a  trustee  or 
agent  for  the  company.  He  has  the  legal  title  to  the  bill,  and 
the  suit  is  brought  in  the  name  of  the  legal  owner.  Stating 
that  he  is  the  agent  of  the  Union  glass  works,  is  equivalent  to 
saying  that  the  suit  is  for  their  use.  This  brings  it  within  the 
principle  of  the  cases  cited.  But  JUdutxm  t.  Lamb,  7  Cow.  174, 
is  still  nearer  the  point.  It  is  there  held,  that  one  holding  a 
check  or  note  payable  to  bearer  as  a  mere  agent,  may  sue  on  it 
in  his  own  name,  and  that  it  does  not  lie  with  the  opposite  party 
to  assert  the  plaintiff's  want  of  interest.  It  can  certainly  make 
no  difference  whether  the  note  is  payable  to  bearer,  or  indorsed 
in  blank,  and  in  the  possession  of  a  bona  fide  holder. 

Judgment  affirmed. 

AoBNT  XAT'SuB  IK  HIS  owv  Kams,  WHEN:  Clap  T.  Doff,  11  Am.  Dm.  90^ 
tad  note  100. 

1.  LhUigtim  T.  OVmi9m,  dt«d  In  Conroy  t.  fFbrrtn,  S  Jobm.  Om.  Ml. 
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Ekowles  v.  Lobd. 

[4  WBAXroiK,  000.] 

'Shbbiit's  Bbtubn  is  Conclusive  aa  to  the  facts  therein  set  forth,  upon 

the  partiea,  aa  far  aa  the  particular  actioD  ia  oonoemed.    Thus,  if  the  re- 
'  torn  state  that  property  replevied  was  surrendered  to  the  defendant 

upon  his  giving  bond,  the  latter  may  not  show  that  less  property  was 

replevied  from  him  than  appeared  from  the  return. 
OiTiNO  Bond  Conditioned  to  Rstubn  Psope&tt  Ebflevikd  will  pre- 

dado  defendant  from  asserting  that  less  property  was  replevied  than  is 

described  in  the  bond. 
Fbaudulent  Pubohaser  Aoquikbs  no  Titlb  to  the  goods  as  against  the 

party  defrauded. 
Fbaudulent  Pubghasxb,  Assionino  for  the  benefit  of  his  creditors,  passes 

no  title  to  his  assignees  to  the  goods  obtained  by  fraud,  though  the 

assignment  require  releases  from  certain  of  the  creditors,  which  are  given 

by  them. 

Bbplevin.  The  plaintiffa  below,  defendants  in  error,  sought 
to  recover  six  cases  of  prints.  These  prints  had  been  sold  by 
plaintiffs  to  Enowles,  Schroeder,  and  McCaUa,  but  the  declara- 
tion alleged  that  the  latter  did  not  intend  to  pay  at  the  time 
that  they  bought.  Shortly  after  their  purchase,  they  assigned 
in  trust  for  their  creditors.  The  assignment  specified  certain 
preferred  creditors,  and  directed  that  the  residue  of  the  fund 
secured  be  divided  ratably  amongst. such  other  creditors  as 
should  within  a  designated  time  execute  releases.  In  this  action 
the  property  was  duly  replevied,  but  was  subsequently  surren- 
dered to  defendants  ux>on  their  executing  the  proper  bond. 
Defendants  attempted  to  show  on  the  trial,  both  by  the  sheriff 
and  by  other  evidence,  that  the  property  actually  replevied  was 
not  as  much  as  that  described  in  the  return.  No  evidence  how- 
ever was  allowed  on  this  point.  CertaiQ  releases,  executed  by 
creditors  as  required  by  the  deed  of  assignment,  were  shown. 
The  jury  was  instructed  that  the  assignees  were  in  no  better 
position  with  regard  to  the  title  to  this  property  than  were  their 
assignors.  This  instruction  and  the  rejection  of  the  evidence 
previously  mentioned  were  the  grounds  relied  upon  by  plaintiffs 
in  error. 

McCaU  and  J.  R.  IngersoU,  for  the  plaintiffJB  in  error. 

BandaU  and  ScoUy  contra. 

By  Court,  Seboeakt,  J.  It  is  contended  that  the  court  below 
erred  in  rejecting  the  evidence  offered  by  tbe  defendints,  to 
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show  tbat  the  number  of  pieces  of  goods  actually  replevied  "wbb 
less  than  that  mentioned  in  the  writ  of  replevin,  and  also  to 
show  the  sale  of  divers  pieces  of  goods  mentioned  in  the  writ  of 
replevin,  before  the  issuing  of  tiie  writ.  We  are  of  opinion,, 
however,  that  this  evidence  was  properly  rejected.  It  went  to 
contradict  the  sheriff's  return  to  the  writ  of  replevin.  The  writ 
was  for  four  cases  of  prints,  containing  each  fiffy  pieces;  one 
case  of  prints  containing  forty-three  pieces;  one  case  of  fumiture^ 
prints,  containing  sixty-five  pieces;  value  eighteen  hundred  dol- 
lars, or  thereabouts.  The  sheriff's  return  was  *'  replevied,  sum* 
moned,  and  afterwards  claim  property  bond  given."  It  is  a  well* 
settled  principle,  applicable  to  every  case,  that  credence  is  to  be- 
given  to  the  sheriff's  return;  so  much  so,  that  there  can  be  na 
averment  against  it  in  the  same  action:  Dalt.  189-191;  Bolle's 
Abr.,  Betum,  O.  Wats.  Sheriff,  72.  A  party  may  make  an  aver- 
ment consistent  with  the  sheriff's  return,  or  ezplanatozy  of  its 
legal  bearing  and  effect,  where  the  return  is  at  large:  7  Hen. 
Ym.,  pi.  14;  5  Ed.  HI.,  pi.  1;  19  Vin.  198;  DoUm  v.  Briggs,  4 
Binn.  496,  but  he  can  not  aver  a  matter  directly  at  variance 
with  the  facts  stated  in  return,  and  contradictoiy  to  it,  and 
showing  it  to  be  false.  If  a  party  be  injured  by  the  false 
return  of  the  sheriff,  his  remedy  is  by  action  on  the  case  against 
the  sheriff  who  makes  it.  Thus  if  tJie  sheriff  returns,  that  the 
goods  are  eloigned,  the  plaintiff  may  have  a  withernam,  and 
the  defendant  can  not  plead,  either  Uiat  he  did  not  eloign,  or 
that  the  beasts  were  dead  in  the  pound,  for  that  is  contrary  ta 
the  elongata  returned  by  the  sheriff,  and  not  to  be  denied:  GKlb. 
Beplev.  98;  1  Dall.  439.'  The  evidence  offered,  went  not  only 
to  contradict  the  sheriff's  return,  but  also  the  act  of  the  defend- 
ants, in  conformity  with  it,  of  claiming  the  property  in  the 
goods  mentioned  in  the  writ  of  replevin,  and  giving  bond  to 
deliver  up  these  goods,  if  the  property  in  them  should  be  ad- 
judged not  to  be  in  the  defendants.  This  was  an  unequivocal 
admission  that  they  had  the  goods,  and  that  the  sheriff  eitiier  had 
replevied,  or  would  replevy  them,  and  deliver  them  over  to  the 
plaintiffs,  but  for  this  claim  and  bond.  The  defendants  can  not 
in  one  breath  prevent  the  sheriff  from  replevying  the  goods 
mentioned  in  the  writ,  by  claiming  them  as  theirs,  and  giving  a 
proi>erty  bond,  and  in  the  next  deny  that  they  had  the  goods. 
I  do  not  say  that  in  all  cases,  the  mere  pleas  of  non  cepU  and 
proi>erty  are  inconsistent,  and  can  not  be  pleaded  together  un- 
der the  statute  of  Anne,  giving  leave  to  the  defendant  to  file 
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several  pleas,  but  it  would  be  more  consistent  if  the  defendant 
meant  to  contend  that  part  of  the  goods  mentioned  in  the  writ, 
were  not  in  his  possession  to  claim  as  his  properiy  and  give  bond 
onlyfor  those  that  were,  and  to  rely  on  his  plea  of  non  cepit  as  ixy 
the  rest.  For  the  latter,  the  sheriff  might  then  return  elongata^ 
with  which  the  plea  of  non  cepit  is  consistent:  1  Ld.  Bajm.  613; 
S.  C,  Salt.  581.*  But  the  claim  of  property  is  not;  for  by  it 
the  taking  is  admitted:  1  Ld.  Baym.  615.  And  this  must  needs, 
be  so,  for  if  the  plaintiff  recovers  damages,  the  goods  claimed 
become  the  property  of  the  defendant,  and  such  recovery  is  a. 
bar  to  trespass,  or  any  other  action  to  recover  the  value  of 
the  same  goods,  afterwards  brought  by  the  plaintiff:  Id.  614. 
The  action  of  replevin  in  Pennsylvania,  is  well  known  to  be  dif- 
ferent from  that  in  England.  There  it  is  used  in  cases  of  dis- 
tress (though  some  authorities  say  it  lies  for  all  goods  and 
chattels  imlawfully  taken),  and  the  goods  are  actually  taken  by^ 
the  defendant  from  the  plaintiff,  and  are  always  delivered  up 
to  the  plaintiff,  by  the  sheriff,  on  executing  the  replevin,  the 
plaintiff  giving  bond  to  restore  if  he  fails  in  the  action.  The 
defendant  can  not  retain  them  by  giving  bond  on  a  claim  of 
property.  Where  the  defendant  means  to  deny  having  the  good» 
at  all,  the  plea  of  non  cepit  is  then  strictly  appropriate.  But  in 
Pennsylvania  replevin  lies,  under  our  ancient  act  of  assembly, 
wherever  one  man  claims  chattels  in  the  possession  of  another, 
whether  the  defendant  took  them  from  the  plaintiff  or  not;  and 
of  that  kind  v^as  the  present  replevin.  In  such  case  the  plea  of 
non  cepit  can  only  mean  that  the  defendant  had  them  not  in  his> 
possession;  the  mere  taking  or  not  being  immaterial.  If  he  had 
them  not  in  his  possession,  the  sheriff  could  not  replevy  them 
so  as  to  deliver  them  to  the  plaintiff,  and  the  defendant  has  noth- 
ing to  do  but  to  rely  on  the  plea  of  non  cepit.  But  if  he  has  the- 
goods,  and  the  sheriff  can  take  them,  the  defendant  must  either 
surrender  them,  or  if  he  chooses  he  may  claim  property,  and  re- 
tain them  in  his  custody,  giving  bond  to  the  sheriff  for  deliver- 
ing them  up,  in  case  the  property  shall  not  be  found  in  him:  1 
Dall.  156.'  The  making  such  claim  and  giving  bond,  is  a  dis- 
tinct admission  that  he  has  all  the  goods  contained  in  the  writ, 
and  mentioned  in  his  claim  and  bond,  and  the  return  of  the- 
sheriff;  and  these  acts  preclude  the  defendant  from  giving  evi- 
dence to  the  contrary. 

Nor  is  the  second  error  sustained,  for  we  think  it  dear  that 
there  is  nothing  in  the  case  which  places  the  assignees  in  a  bet' 

I,  Mocr r.WittU.  3.  ITmoct^ 
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ter  situation  in  respect  to  these  goods,  than  their  assignors. 
The  doctrine  relating  to  bills  of  exchange  and  promissory  notes 
or  other  negotiable  instruments  transferred  in  the  course  of  busi- 
ness for  a  valuable  consideration  and  without  notice,  does  not 
apply  to  this  case;  because  the  goods  obtained  by  the  assignors 
from  the  plaintiffs,  and  alleged  to  have  been  afterwards  trans- 
ferred by  the  assignment  among  various  other  effects  of  the  as- 
signors, were  not  negotiable  instruments.  They  stand  on  the 
common  footing  of  goods  transferred  by  one  having  no  title,  in 
which  case  ordinarily  no  title  passes  to  the  grantee.  Even  the 
doctrine  of  the  sale  of  chattels  in  market  overt,  which  in  Eng- 
land sometimes  sanctions  a  transfer  by  one  having  no  title,  has 
no  existence  in  Pennsylvania,  and  if  it  had,  would  not  apply  to 
this  case.  The  assignors  are  ascertained  to  have  had  no  title  to 
these  five  cases  of  prints;  the  pretended  purchase  they  made 
was  a  fraud,  and  the  goods,  so  &r  as  respected  them,  still  be- 
longed to  the  plaintiffs.  There  may  x>ossibly  be  cases,  in  which 
a  party  may  transfer  a  good  title,  although  he  has  none  himself , 
in  consequence  of  the  fraud  existing  in  the  procurement  of 
them.  Judge  Washington,  in  Copland  v.  Bousquet,  4  Wash.  C. 
O.  594,  went  to  the  full  extent  of  the  law,  when  he  says,  that  if 
the  possession  be  delivered  by  the  real  owner,  together  with  the 
usual  indicia  of  property,  or  under  circumstances  which  may 
-enable  the  vendor  to  imx>ose  himself  upon  the  world  as  the  real 
owner,  this  might  be  a  case  of  constructive  fraud,  which  would 
j>ostpone  even  at  law  the  right  of  the  real  owner  in  favor  of  a 
fair  purchaser  without  notice,  and  for  a  valuable  consideration. 
But  no  such  case  exists  here.  The  defendants  are  not  pur- 
-ohasers  either  in  their  own  right,  or  as  representing  creditors, 
who  may  release  their  debts  on  the  strength  of  the  assignment; 
so  that  it  is  unnecessary  to  examine  the  much-litigated  question, 
on  which  the  courts  in  New  York  and  Connecticut  are  at  vari- 
ance, whether  an  antecedent  debt  be  equally  operative  as  a  con- 
sideration, with  the  payment  of  money.  Neither  the  assignees 
nor  creditors  in  any  sense  of  the  word  purchased  these  goods. 
They  never  applied  to  buy,  or  made  any  contract  of  sale,  or,  so 
far  as  appears,  ever  saw  them  before  the  assignment.  They 
were  assigned  in  common  with  all  the  estate  of  the  assignors, 
Teal,  personal,  and  mixed,  whatsoever;  the  assignors  alone  pre- 
scribing the  terms  of  the  assignment,  the  methods  of  appro- 
priation, the  subsequent  sale  of  the  property  by  the  assignees 
to  raise  the  funds,  and  the  persons  who  were  to  participate  in 
them,  as  well  as  the  order  and  conditions  according  to  which 
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ihey  were  to  be  distributed;  and  the  assigneeB  agreed  to  take 
the  estate  as  the  assignors  offered  it,  without  any  prerioiis  deal- 
ing, bargain,  contract,  or  even  knowledge,  for  aught  that  ap- 
pears. It  would  be  a  solecism  to  call  such  a  transaction  a  sale, 
or  such  a  grantee  a  purchaser,  or  to  apply  these  terms  to  the 
^sreditors,  who  accept  the  conditions  and  release  their  claims 
upon  the  grantor.  In  addition  to  which,  all  the  creditors  are 
not  required  even  to  release;  large  preferences  were  given  which 
might  exhaust  the  whole  fund,  and  as  to  them  the  case  wotdd 
be  of  a  simple  voluntary  conveyance  by  an  insolvent  debtor  of 
property  to  the  use  of  his  existing  creditors.  Such  a  convey- 
ance can  not  be  called  a  sale,  or  such  creditor  a  purchaser.  To 
do  so  would  confound  the  most  important  legal  distinctions, 
and  introduce  a  novelly  fraught  with  the  most  mischievous  con- 
sequences. It  would  tempt  an  insolvent  debtor  to  defraud  his 
neighbors  by  fraudulent  purchases  of  goods,  in  order  that  he 
might  pass  them  over  for  the  use  of  favored  creditors,  if  by  his 
^uwignment  he  could  purge  the  fraud  and  place  such  creditors 
in  the  highly  favored  situation  of  bona  fide  purchasers  for  a  val- 
uable consideration.  A  real  purchaser,  giving  value  for  property 
in  the  course  of  business  innocently,  and  acting  on  the  faith  of  pos- 
session and  other  apparent  marks  of  ownership,  is  favored  for 
the  support  of  trade  and  encouragement  of  fair  dealing,  and 
may  sometimes  obtain  a  better  title  than  his  vendor.  But  a 
voluntary  assignment  by  a  debtor  has  never  been  considered  as 
placing  the  assignee  in  any  other  situation  in  point  of  equity 
than  the  assignor  himself  was;  he  takes  the  estate  subject  to  all 
outstanding  equities,  liens,  incimibrances,  and  de^ings  be- 
tween the  assignor  and  others;  and  such  has  been  the  uni- 
form construction  put  on  assignments  of  this  description. 

Haggerty  v.  Palmer ^  6  Johns.  Ch.  487,  is  not  a  case  unlike  the 
present.  Goods  were  sold  at  auction  in  the  city  of  New  York, 
to  be  paid  for  in  approved  indorsed  notes,  at  four  and  six 
months,  and  it  is  the  usage  in  that  city,  where  goods  are  so 
Bol4>  to  deliver  them  to  the  buyer  when  called  for,  and  for  the 
vendors  afterwards  to  send  for  the  notes.  The  vendee,  after  he 
had  received  the  goods,  before  he  was  called  on  for  the  notes, 
■according  to  the  terms  of  sale,  stopped  payment,  and  assigned 
over  the  goods  with  other  property,  in  trust  to  pay  certain 
favored  creditors;  and  it  was  held  that  the  delivery  of  the  goods 
by  the  vendors,  was  conditional,  and  the  vendee  a  trustee  for 
them  until  the  notes  were  delivered;  and  that  the  assignment  by 
the  vendee  was  voluntary  and  fraudulent,  and  did  not  defeat  the 

▲m.  Dbo.  Vol.  XXXIT-S4 


Digitized  by 


Google 


630  Smith  u  Plummer.  [Peniu 

equitable  lien  of  the  yendors;  there  being  no  intervening  pur* 
chaser  for  a  valuable  consideration  without  notice. 
Judgment  affirmed. 


FnAUDULBirr  Pubohasbb  Aoquibbs  no  Titlb  aa  againit  the  party  de-^ 
franded:  ^ooi  v.  French,  28  Am.  Dec.  482,  and  note. 

Shxbih^s  Ketukjx  is  CoNOLUsiyB  upon  the  parties  to  the  toit:  DUler  r^ 
RcberU,  15  Am.  Dec.  578,  and  Mentii  v.  namfman,  posL 


Smuh  v.  Plummeb. 

(S  WHAXZOir,  89.] 

UvDiscLOSXD  Pringipal  U  liable  on  the  contracts  of  his  agent,  %oiiglr 
the  agency  was  not  known  to  the  other  party  at  the  time  of  the  contract. 

TmBD  Pabtv  mat  Claim  tub  £ntoro£mknt  or  an  AoREXBfxirrif  the  con- 
sideration moTed  from  him.  Thus,  if  A.  delivers  to  B.,  upon  the  latter** 
sole  credit,  goods  purchased  by  him  for  C,  a  sabseqnent  agreement  be- 
tween A.  and  C.  that  C.  shall  allow  the  bill  drawn  on  him  by  B.,  for  the 
purchase  price,  to  be  protested,  and  shall  hold  himself  liable  to  A.,  the  bil^ 
being  afterwards  allowed  to  go  to  protest  in  pursuance  of  the  agreement, 
may  be  reoognized  by  B.  as  a  contract  of  novation  which  exonerates  hiiD 
from  liability  to  A.,  by  substituting  in  his  place  C.  as  the  latter*s  debtor. 

Assumpsit  on  a  promissory  note.  The  note  was  executed  hj 
Smith  and  Brown,  defendants  below,  in  favor  of  plaintiff  Plum- 
mer. The  note  represented  the  price  of  certain  merchandise 
sold  by  plaintiff  to  defendant,  who  purchased  it  for  one  Blake, 
a  resident  of  Ohio.  Some  time  after  the  purchase,  Blake  visited 
Philadelphia,  and  while  there  was  informed  by  plaintiff  that  the 
merchandise  had  been  purchased  from  him,  and  was  requested 
to  hold  himself  liable  for  its  price  to  plaintiff,  and  to  allow  the 
bill  drawn  upon  him  b^  defendant,  for  its  purchase  price,  to  go 
to  protest.  Blake  acceded  to  the  prox>osal,  and  did  subsequently 
allow  the  bill  to  be  protested,  and  in  his  dejKisition  used  upon 
the  trial  recognized  his  liability  to  plaintiff.  The  jiuy  was  in- 
structed in  substance,  that  if  at  the  time  the  goods  were  sold  to 
defendants,  plaintiff  did  not  know  that  Blake  was  their  principal, 
proof  of  the  above  state  of  facts  would  constitute  a  defense;  but 
if  at  the  time  of  the  sale  plaintiff  did  know  of  the  agency,  then 
that  these  foots  would  not  afford  a  defense.  Verdict  went  for 
plaintiff. 

8c(M^  for  the  plaintiff  in  error. 

Eanna  and  darkaon^  contra. 

By  Oourt,  GhBsoir,  0.  J.    If  the  plaintiff  below,  apprised 
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that  the  shoes  were  ordered  by  the  defendants  for  Blake,  deliv- 
ered them  on  their  credit,  he  would  be  concluded  by  his  elec- 
tion; and,  without  more,  he  could  not  turn  round  to  any  one 
else.  But  might  he  not  subsequently  release  the  defendants  by 
accepting  Blake  as  their  substitute;  as  he  might  haye  done  had 
he  not  known  him  to  be  the  actual  purchaser.  It  is  conceded, 
as  it  must  be,  that  ignorance  of  Blake's  connection  with  the- 
purchase,  would  have  authorized  a  pursuit  of  him  as  the  actual 
debtor,  and  a  consequent  abandonment  of  the  credit  given  to* 
the  defendants;  and  there  is  no  reason  why  the  same  result 
might  not  be  effected  with  the  assent  of  Blake,  who  is  the  only 
person  that  could  object  to  a  change  of  the  original  credit  in  any 
circumstances.  At  the  plaintiff's  instance  and  request,  he 
promised  to  pay  the  debt,  in  consideration  that  the  plaintiff 
would  accept  him  as  the  debtor:  and  this  consideration  would 
undoubtedly  sustain  an  action  on  the  promise.  If,  then,  Blaka 
became  liable,  the  defendants  were  released;  for  that  was  an  im- 
plied condition  of  Blake's  promise,  which,  as  it  did  not  benefit 
him,  and  wotild  not  else  have  prejudiced  the  plaintiff,  would 
have  been  without  consideration.  What,  then,  is  there  to  pre- 
vent the  defendants  from  taking  advantage  of  the  condition  ?* 
Nothing  but  an  alleged  want  of  privily.  But  their  assent  might^ 
perhaps  be  presumed  on  the  principle  of  Smith  v.  The  Bank  of* 
Washington,  5  Serg.  &  B.  318.  There  is  another  principle,  how- 
ever, which  entitles  them  to  the  benefit  of  it.  It  was  a  part  of 
the  agreement — and  one  which  has  been  executed — ^that  Blaka 
should  suffer  the  plaintiff's  bill  drawn  for  funds  to  meet  this 
very  debt,  to  be  protested;  and  would  it  be  competent  to  the 
plaintiff  afterwards  to  disa£Srm  the  contract  for  the  residue,  even 
with  Blaise's  consent?  His  agreement  to  accept  Blake  as  the- 
debtor,  was  in  discharge  of  the  defendants'  liability;  and 
though  made  to  another,  yet  if  a  consideration  for  it  moved 
from  them,  it  may  entitle  them  to  the  benefit  of  it  on  the  prin- 
ciple of  Dutton  V.  Poole,  1  Vent.  318,  expanded  by  this  court 
in  Hassinger  v.  Solms,  5  Serg.  &  B.  8;  and  it  can  not  be  doubted 
that  the  injury  sustained  by  the  protest  of  their  bill,  was  a  con- 
sideration. In  Hassinger  v.  Solma,  a  promise  to  indemnify  the- 
guarantor  of  a  note  who  had  renewed  his  guaranty  contraiy  to 
the  defendant's  direction,  was  held  to  bind  him,  on  the  ground 
of  ratihabitio,  though  made  to  a  third  person;  because  the  de- 
fendant had  benefited  by  a  payment  of  a  part  in  case  of  his 
original  liability — a  measure  which  had  been  exacted  as  a  con* 
dition  of  the  renewal. 
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Now  to  oonstitute  a  consideration,  gain  by  the  promisor,  and 
loss  by  promisee,  are  equally  efiGicacious;  and  it  is  indisputable, 
not  only  that  the  defendants  have  lost  by  the  dishonor  of  their 
bill,  but  they  stand  in  as  much  privity  to  the  promisor,  as  the 
plaintiff  did  in  Hassinger  y.  Solms.  That  the  sacrifice  of  a  party's 
i-esources  for  payment,  is  an  injury  which  the  law  regards,  was 
determined  in  Harper  y.  Kean,  11  Serg.  &  B.  280,  in  which  a 
sacrifice  of  leather  put  into  the  creditor's  hand  to  raise  funds, 
was  allowed  to  be  made  matter  of  defense;  and  what  is  there  to 
differ  that  case  from  this  ?  Nothing  but  that  the  defendant's 
bill  was  not  put  under  the  plaintiff's  control.  But  he  assumed 
a  control  over  it,  and,  it  would  seem,  with  their  acquiescence; 
for  though  it  was  drawn  six  years  ago,  there  was  no  evidence 
that  they  had  taken  any  step  to  recover  the  amount  of  it  from 
Blake,  and  they  have  released  him  by  their  defense  here.  In 
Sanderson  v.  Lamberton,  6  Binn.  129,  where  a  carrier  had,  with- 
out the  merchant's  privity,  delivered  goods  to  a  second  carrier, 
who  had  in  like  manner  delivered  them  to  a  third,  it  was  held 
that  the  merchant  had  made  himself  a  i>arty  to  the  last  contract 
of  bailment  by  suing  on  it,  and  that  he  had  thereby  released 
the  liability  of  the  preceding  carriers.  According  to  that  case, 
the  defendants  in  this  had  a  right  to  become  party  to  the  subse- 
quent arrangement;  and  they  released  Blake  when  they  took 
defense  on  the  basis  of  it.  The  plaintiff  alone  could  not  disaf- 
firm it;  and  Blake  swears  that  he  still  holds  himself  liable  to 
the  plaintiff  under  it.  To  allow  the  plaintiff  to  recover,  there- 
fore, would  be  a  fraud  on  him  as  a  third  person;  which  is  an- 
other ground  to  resist  the  enforcement  of  a  contract.  But 
neither  could  the  plaintiff  and  Blake  together  get  rid  of  it,  hav- 
ing dishonored  the  defendants'  bill.  Such  an  interference,  were 
there  no  remedy  for  it  at  law,  would  be  a  ground  to  enjoin  the 
plaintiff  in  equiiy;  but  equitable  relief  is  always  accessible  to  a 
defendant  in  an  action  of  assumpsit;  and  every  principle  of 
honor  and  justice  calls  on  the  plaintiff  to  execute  the  residue  of 
the  agreement. 

Judgment  reversed,  and  a  verdre  de  novo  awarded. 

As  Undibclosbd  Pbhtoipal  n  Liable  for  the  aoti  of  hk  agent:  i/pUoi>pal 
Cfhurek  ▼.  WUey^  30  Am.  Deo.  886,  and  note  389. 


Digitized  by 


Google 


Dec.  1839.]  Roma  v.  Erdman.  688 


RoioG  V.  Ebdmak. 

[6  WBASTOir,  iia.] 
BXIODTOB,  SxrSKFT  OT  A  LSOATSB,   MAT  BSTAIK  AGAINST  AN  ASSIONEB  Of 

THB  Latter,  cUdming  under  an  assignment  snbseqnent  in  date  to  the 
exeoator's  beooming  surety,  the  amounts  that  he  has  been  obliged  to  pay 
beoanse  of  his  character  of  surety. 

Ebbob  to  Lehigh  oouniy.  In  1797,  Adam  Bomig  died,  leaT- 
ing  a  "will,  in  which  provision  was  made  for  the  support  of  his 
wife.  By  a  subsequent  family  arrangement,  the  sum  of  two 
thousand  dollars  was  set  off  in  lieu  thereof,  to  be  put  out  by  the 
executors  at  interest,  the  interest  to  be  paid  to  the  widow,  and 
the  principal  to  be  divided  at  her  death  amongst  the  other 
legatees  under  the  will.  Daniel  Bomig,  one  of  these  legatees, 
in  1821,  assigned  to  Jacob  Erdman  all  his  share  in  this  fund. 
Prior  to  this  assignment,  in  1816,  John  Bomig,  one  of  the  exec- 
utors, became  sureiy  to  Daniel  Bomig  on  a  bond  for  sixiy-six 
dollars  and  twenty  cents.  This  bond  he  was,  in  1823  and  in 
1824,  obliged  to  discharge.  Mrs.  Bomig  died  in  1838,  and  this 
suit  was  instituted  by  Erdman  to  recover  from  John  Bomig,  the 
surviving  executor,  the  amount  to  which  he  was  entitled  under 
the  assignment.  Bomig  claimed,  whilst  Erdman  denied,  the 
right  to  deduct  from  the  amounts  in  his,  Bomig's,  hands,  the 
sum  which  he  had  been  obliged  to  pay  as  Daniel  Bomig's  sureiy. 
A  case  was  stated  setting  forth  the  above  iactB.  The  court  be- 
low decided  against  Bomig's  claim. 

T.  I.  Wharton,  for  the  plaintiff  in  error. 

Brooke,  contra. 

By  Court,  Seboeant,  J.  The  principle  determined  in  Dor- 
rock's  Execuiors  v.  Hay,^  and  in  Potter  v.  Burd,  4  WatiB,  16, 
that  an  executor  or  administrator  can  not  purchase  in  a  claim 
against  the  estate  he  represents,  and  set  it  off  in  a  suit  against 
him  for  a  claim  upon  his  testator  or  intestate,  is  certainly  a  cor- 
rect one;  but  tiie  present  case  does  not  seem  to  be  one  in  which 
it  is  applicable.  The  executor  here  has  not  purchased  in  any 
outstanding  claim  by  a  third  person  against  the  estate  which  he 
now  attempts  to  set  off  against  the  legacy  demanded.  The 
ground  he  takes  is,  that  while  the  money  bequeathed  was  in  his 
hands,  debihim  in  prcesenti  to  the  l^patee,  though  solvendum  in 
futuro,  he,  at  tiie  instance  of  the  l^patee  himself,  became  his 
sureiy  in  a  bond  to  a  third  person,  which  bond  he  subsequently 
paid  as  such  sureiy;  the  time  of  becoming  sureiy  being  previous 

1.  2  TmIm,  208. 
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to  the  assignment  by  the  legatee  to  the  plaintiff,  though  the 
payment  was  subsequent.  And  the  question  is,  whether  this  is 
iiot  such  an  equitable  payment  as  enables  him  to  defalk  the 
amount  from  the  legacy  demanded;  not,  in  the  words  of  Chief 
Justice  Gibson,  in  Krause  t.  Beiiel,  3  Bawle,  204  [23  Am.  Dec. 
113],  as  a  seiroff,  but  as  a  defense  that  would  be  made  available 
by  a  chancellor.  And  I  am  of  opinion  that  it  is.  In  Krause  v. 
BeUel,  exactly  the  same  thing  was  done.  One  of  the  defendants 
liad  paid  a  debt  for  the  insolvent  before  his  discharge,  and  was 
mied  for  another  debt  which  he  afterwards  was  compelled  to 
pay;  and  in  a  suit  by  the  insolvent's  assignees  he  was  allowed  to 
•defalk  them.  In  Baughman  v.  IHvler,  3  Yeates,  9,  a  legatee  pur- 
chased goods  of  the  executors,  and  afterwards  assigned  his 
legacy;  and  they  insisted  on  retaining  the  amount  of  the  sale, 
against  the  assignee;  and  it  was  held  that  if  credit  was  given 
tiiTn  on  that  ground  and  was  so  understood,  the  amount  of  the 
^^ds  would  be  an  actual  payment  pro  tanio,  A  surety  is  more 
favored  in  equiiy  than  a  vendor.  A  surely  is  considered  as 
having  a  right  to  all  securities  and  means  of  payment  in  the 
power  of  his  principal;  and  it  would  be  presumed  that  the  execu- 
tor became  sureiy  on  the  faith  of  money  in  his  hands,  and  is 
therefore  entitled  to  retain  it  against  the  legatee  himself,  or  one 
taking  it  by  assignment  from  him;  for  such  person  takes  it  as  an 
ordinary  chose  in  action,  not  negotiable,  and  therefore  liable  to 
^1  equities  existing  at  the  time  of  the  assignment. 

I  am  therefore  of  opinion  that  the  court  below  erred  in  hold- 
ing that  the  defendant's  claim  as  surety  could  not  be  admitted 
as  evidence  of  a  defense  that  might  be  available  in  the  suit. 
But  the  plaintiff  has  objected  here,  that  even  if  the  defendant's 
payments  are  admissible  as  a  defalcation,  yet  his  claim  is  barred 
by  the  statute  of  limitations,  because  they  were  made  more  than 
six  years  before  the  institution  of  this  suit.  It  is,  however,  an- 
swered, and  I  think  satisfactorily,  that  the  defendant  claims  by 
way  of  retainer,  as  executor  of  moneys  in  his  own  hands,  which 
•he  might  apply  to  the  payment  of  himself  at  the  time  the  trans- 
action occurred,  without  being  under  the  necessiiy  of  institut- 
ing a  suit  against  the  legatee  for  money  paid  and  expended  to 
liis  use  as  surety  in  the  bond.  This  application  he  would  not  be 
compellable  to  make;  but  he  certainly  might  elect  to  do  it;  and 
in  the  absence  of  evidence  to  the  contrary,  the  defendant  ought 
to  be  considered  as  having  done  so,  if  he  insists  on  it«  at  the 
ifirst  opportunity  presented  of  making  his  election. 

Judgment  reversed,  and  iudgment  for  the  defendant,  on  tiie 
I  stated. 
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Tardlbt  V.  Raub. 

[S  Whabxom,  117.] 

JUtnoLBS  PuBOHABED  WITH  THs  Ck>N8ENT  OF  A  Win  by  trustees  of  money 
settled  to  her  separate  use,  become  part  of  her  separate  property. 

Thb  Rights  of  a  Husband's  Crsditobs  will  not  extend  orer  household 
goods  and  furniture,  which  have  been  purchased  with  the  wife's  consent 
in  their  own  name  by  the  trustees  of  money  settled  to  her  separate  use, 
and  placed  by  them  in  a  tavern  conducted  by  the  husband,  to  be  there 
used  alike  by  the  family  and  by  the  guests. 

Tboyxb.  In  1821,  Sarah  Woolston,  in  oontemplation  of  mar- 
fiage  mtii  George  Atherton,  settled  her  personal  property  upon 
Tardley  and  Baub,  trustees,  in  trust,  amongst  other  things,  that 
after  the  marriage  they  should  '*  pay  the  rents,  issues,  profits, 
and  proceeds  of  the  same  to  the  said  Sarah,  to  her  sole  and  sep- 
arate use  diuing  coyerture."  The  marriage  duly  took  place. 
In  1830,  Atherton  took  the  lease  of  a  tayem  in  Northampton 
•county.  At  that'  time,  the  \nfe's  trustees  purchased  in  their 
^wn  names,  with  the  wife's  separate  property,  furniture,  house- 
hold goods,  etc.,  for  the  tavern,  and  placed  these  articles 
therein.  In  1835,  this  furniture  was  seized  under  execution 
issued  against  Atherton,  and  was  afterwards  sold  under  the  exe- 
-oution.  The  present  action  was  to  recover  the  value  of  these 
goods  from  the  sheriff  who  sold,  and  the  attorney  who  directed 
die  sale.  The  charge  of  the  court  below  was  to  the  effect  that 
the  furniture  was  liable  to  the  husband's  debts.  Defendants 
had  verdict. 

Hepibvum  and  Mailery,  for  the  plaintiffs  in  error. 

Brodhead  and  Brown^  contra. 

By  Court,  Seboeant,  J.  It  is  far  from  being  clear,  that  the 
trustees  were  guilty  of  any  departure  from  the  trust,  in  pur- 
■chasing  in  their  own  name  and  with  the  trust  moneys,  at  the 
instance  of  the  wife,  furniture  to  be  placed  in  a  tavern  in  the 
possession  of  the  husband  and  wife,  and  to  be  there  used  and 
employed  by  them  for  the  purpose  of  gaining  their  common 
livelihood,  and  maintaining  their  family.  The  wife  is  by  the 
settlement  the  owner  of  the  estate  to  every  purpose,  except  that  it 
is  to  be  separate,  and  of  course  to  be  exempt  from  the  control  or 
liability  of  the  htisband.  The  whole  issues  and  proceeds  are  ta 
be  paid  over  to  her  during  her  htisband's  life,  and  if  she  sur* 
vived,  to  be  hers  absolutely:  if  not,  to  go  according  to  her  ap* 
pointment.    If  the  trustees  converted  the  moneys  into  property 
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with  the  view  of  benefiting  the  cestui  que  trust,  and  at  her  in- 
stance, and  placed  it  in  her  possession  as  her  separate  estate,  it 
still  continues  so.  Neither  a  court  of  law  nor  of  equiiy  would, 
in  such  case,  forfeit  the  properiy,  but  on  the  contrary  would 
guard  the  rights  of  the  wife,  by  following  it  in  its  converted 
shape  and  heading  it  to  continue  trust  property.  At  law  if  the^ 
trust  properiy  be  money  and  it  be  converted  into  any  other 
chattel,  that  chattel  or  the  produce  will  belong  to  the  cestui  que 
trust ;  and  the  same  rule  is  said  to  prevail  in  equity:  Willis  on 
Trusts,  87;  2  Madd.  Ch.  149,  and  cases  referred  to;  but  in  such 
case  it  is  presumed  the  i>arty  so  entitled  has  his  election  either 
to  take  the  chattel  or  make  the  trustee  personally  responsiUe- 
for  the  fund  with  which  the  <;hattel  has  been  purchased:  Id. 
Trust  money  may  be  followed  into  land  when  it  is  clearly  shown 
to  have  been  invested  in  a  purchase  of  that  kind;  and  parol  evi* 
dence  is  admissiUe  to  prove  that  fact,  though  express  proof 
must  be  given  to  show  that  the  land  was  bought  with  the  trust 
money:  1  Hov.  on  Frauds,  468,  471.  The  wife,  with  the  con 
sent  of  the  trustees,  may  allow  her  husband  to  use  her  separate 
property;  she  may  give  him  the  income  as  it  is  received;  and 
here  she  does  no  more  than  allow  him  through  the  medium  of 
the  trustees,  to  use  her  furniture  for  their  common  benefit.  To> 
say  this  was  a  departure  from  the  trust,  is  a  petUio  prindpii.  It 
might  be,  if  the  property  were  thereby  lost:  but  that  is  a  matter 
between  her  and  the  trustees:  and  between  them  it  is  material 
that  it  was  done  at  her  request,  and  that  she  was  the  owner  in 
equity^:  3  Atk.  444.  But  whether  the  property  lost,  remains  ta 
be  determined  by  the  other  question,  what  were  the  rights  of 
the  creditors  against  property-  thus  situated:  whether  it  still  re- 
mained the  separate  estate  of  the  wife,  under  the  control  of  the 
trustees,  or  was  divested  by  the  execution  and  sale. 

The  principle  is  said  to  be,  that  the  wife's  separate  estate 
placed  in  the  possession  of  the  husband,  is  protected  against  hia 
creditors,  except  where  he  carries  on  trade  with  the  goods  be- 
longing to  his  wife,  or  his  possession  is  inconsistent  with  the- 
deed.  See  cases  collected:  1  Wats.  Sheriff,  183.  Assuming  this 
for  the  present  to  be  the  correct  doctrine,  the  furniture  here  waa 
not  conveyed  to  the  husband,  but  placed  in  the  tavern  as  the 
separate  property  of  the  wife,  to  be  there  kept  and  used  by  the 
family  and  guests,  as  it  would  be  in  a  private  family:  it  was 
bought  with  the  wife's  money,  by  the  concurrence  and  in  the 
name  of  the  trustees,  and  continued  under  their  power  and  con- 
trol: and  they  might  at  any  time  have  seized  and  removed  it,  if 
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circmnstancea  had  rendered  that  course  proper  to  be  taken,  ac- 
counting, of  course,  to  the  cestui  que  trust  for  their  acts.  It  "was- 
constructiYely  in  their  possession.  I  see  no  intention  to  give  the- 
husband  the  property;  he  was  not  authorized  to  sell  or  to  traffic 
with  it,  or  make  title  to  it  directly  or  indirectly,  or  render  it 
liable  to  his  creditors;  nor  does  the  nature  of  the  property  or 
business,  raise  an  inference  that  he  was  authorized  to  cany  on 
any  trade  in  respect  to  the  property. 

As  to  inconsistency  with  the  deed,  it  was  an  appropriation  of 
the  proceeds  to  her  use  in  a  different  form  from  money.  If  the 
trustees  thought  proper  to  do  this,  and  she  preferred  it,  it  was- 
because  they  deemed  it  a  more  beneficial  mode  of  enjoying  the- 
proceeds;  and  it  was  one  which  they  had  a  right,  under  the  set- 
tlement, -to  adopt  without  thereby  ^vesting  her  title,  if  they  saw 
proper  to  take  the  responsibility  of  employing  the  fund  in  this- 
manner. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 

As  TO  WlfB*8  POWXB  OF  DlSPOBITIOK  OTSB  HBB  SSPABATS  EfftATEl  Se^ 

/)yett  Y.Coal  Co.,  22  Am.  Deo.  598;  Thomas  t.  FolweU,  30  Id.  233,  and  n<yte» 


Bbotzman  u  Bunkell. 

[5  WhaBTOW.  138.] 

Ak  Infant  though  under  Seven  Years  mat  Bind  Himself  m  appran^ 
tioe,  with  the  assent  of  his  parent,  guardian,  or  next  Mend. 

Debt  to  recover  the  penally  given  by  statute  for  harboring,  con-^ 
cealing,  and  entertaining  an  apprentice.  The  jury  was  insixueted. 
that  if,  from  the  evidence,  they  believed  that  at  the  time  the  con- 
tract of  apprenticeship  was  entered  into,  the  apprentice  was  less* 
than  seven  years  of  age,  the  contract  was  invalid,  and  they 
should  find  for  defendants.  The  contract  was  with  the  assent 
of  the  mother  of  the  infant.     The  jury  found  for  defendants. 

Ihrie,  for  the  plaintiffs  in  error. 

Brodheady  contra. 

By  Court,  Seeoeant,  J.  No  limitation  of  time  being  pre- 
scribed by  the  act  of  assembly  of  the  twenty-ninth  of  Septem- 
ber, 1770,  within  which  an  infant  is  incapable  of  binding  himself 
by  indenture  of  apprenticeship,  I  do  not  perceive  how  the  courta 
can  interpose  it,  without  assuming  legislative  .power.  The- 
period  of  seven  years,  under  which  an  infant  is  at  common  law 
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considered  as  not  having  discretion,  applies  only  to  criminal 
cases.  It  has  no  connection  with  his  ability  to  bind  himself 
imder  the  statute  to  learn  a  trade.  In  regard  to  the  choice  of  an 
occupation,  or  the  judicious  selection  of  a  master,  he  has  prob- 
ably as  little  capacity  at  eight  years  of  age  as  he  has  at  six.  In 
these  matters,  in  truth,  no  reliance  is  placed  on  the  judgment 
of  the  infant;  they  are  left  to  the  determination  of  the  parent, 
or  guardian,  or  next  friend,  whose  assent  is  made  indispensable 
to  the  yalidily  of  the  binding.  It  is  of  importance  to  the  inter- 
ests of  the  community  as  wdl  as  of  the  infant,  that  this  power 
of  binding  should  be  exercised;  and  of  the  time  when  it  is 
proper  to  exercise  it,  others  must  judge  for  the  infant,  as  he  is 
incapable  of  deciding  for  himself.  Cases  may  occur,  in  which 
it  may  be  expedient  that  an  infant  under  seyen  years  of  age 
should  be  provided  for  by  being  bound  an  apprentice,  and  it 
may  be  manifestly  to  his  advantage  to  be  so.  We  are  of  opin- 
ion, that  the  court  below  erred  in  their  charge  to  the  juiy,  that 
if  the  apprentice  was  less  than  seven  years  of  age  when  bound, 
the  plaintiff  could  not  recover. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

PowEK  OF  Infant  to  Bind  Htm8KT«f  as  Afprsnticb.— A  contract  of  ap- 
prenticeship is  considered  at  common  law  a  contract  beneficial  to  the  infant, 
and  one  that  he  may  for  that  reason  enter  into,  without  the  necessity  of  the 
assent  of  either  parent  or  guardian:  Kingwood  ▼.  Bethlehem^  13  N.  J.  L.  227; 
'Oia>eri  v.  Fletcher,  Cro.  Car.  179;  King  ▼.  Arundel,  5  Man.  ft  SeL  259; 
Woodrtify,  Legem,  6  Ark.  276.  But  the  eSect  of  such  contract  upon  his 
part  would  at  the  most  be  to  subject  him  to  the  control  and  disoipline  of  his 
master,  and  to  the  statutory  penalties  prescribed  for  the  misconduct  of  i^ 
prentices.  In  no  event  could  he  be  held  upon  the  convenasts  contained  in 
the  articles:  Oilbert  t.  Fletcher,  Cro.  Car.  179;  Brock  v.  Parker,  5  Ind.  538; 
McKnigM  v.  Hogg,  1  Const.  (S.  C.)  117. 

The  case  of  Woodruff  v,  Logan,  6  Ark.  276,  indeed  holds  diiferently,  but 
It  stands  alone.  The  court  there  said :  '*  The  contract  of  an  infant  in  binding 
himself  an  apprentice,  being  an  act  manifestly  for  his  benefit,  is  binding  in 
law;  and  when  bound  he  can  not  dissolve  the  relation:  2  Kent,  241.  If  such 
-contract  is  binding:,  a  right  of  action  necessanly  results  to  the  injured  party 
for  a  breach  thereof;  for  it  is  difficult  to  conceive  a  binding  contract,  the 
breach  of  which  will  not  give  to  the  injured  party  a  right  of  action.**  As  we 
have  said,  however,  the  prevailing  doctrine  is  otherwise.  The  father  or 
guardian  of  an  infant  was  obtained  to  join  in  the  articles  to  obviate  this  in- 
convenience, and  it  was  determined  that  he  was  liable  for  the  breach  of  the 
articles  by  the  infant,  though  by  the  form  of  indenture  each  party  bound 
himself  to  the  other  for  the  performance  of  all  the  covenants  in  the  indenture; 
■a  form  which  would  appear  to  bind  the  master  to  the  father  for  the  per- 
formance by  the  apprentice  of  his  duties,  as  well  as  it  would  bind  the  father 
to  the  master:  Hughes  v.  Humphreys,  6  Bam.  ft  Cress.  687;  Branch  v 
JBwington,  2  Dong.  518. 

It  is  well  settled,  that  a  contract  of  apprenticeship  is  not  binding  xmitm 
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ihe  infant  it  a  party  thereto;  his  father  or  guardian  can  not  bind  him  oat  of 
iheir  own  right:  CommonweaUh  v.  Moore,  1  Ashm.  123;  Pierce  v.  Massen- 
4mrg,  4  Leigh,  495;  S.  C,  26  Am.  Deo.  333;  Strbigfidd  v.  HeieheU,  2  Yerg. 
546;  Ivhu  ▼.  Norcrose,  3  N.  J.  L.  977;  MaUer  of  McDowles,  8  Johns.  328; 
Saleh  V.  Smith,  2  N.  H.  437;  King  v.  Ameshy,  3  Bam.  k  Aid.  584.  The 
•effect  of  any  snoh  covenant  on  the  part  of  the  father  will  be  that  of  a  covenant 
by  A.  that  B.  shall  perform  certain  services  for  C.  If  B.  do  perform  the 
services,  A.  is  entitled  to  the  compensation  stipulated  for;  while  if  B.  should 
refuse,  A.  would  be  liable  to  C.  for  thp  breach  of  his  covenant.  In  the  same 
way  the  father  oould  recover  if  his  son  actually  performed  the  contract:  Day 
w.  EvereU,  7  Mass.  145;  StewaH  v.  Riebete,  2  Hump.  153;  Baleh  v.  8mth,  12 
K.  H.  437.  And  if  the  infant  do  perform  the  servioes,  in  pursuanoe  of  the 
•contract  of  one  who  was  entitled  to  his  services,  he  can  not  recover  from  his 
master  the  value  of  his  services:  Id,,  supra. 

A  Lboal  Contbact  of  Apprenticeship  can  not  be  entered  into  without . 
ipnriting:  Peters  v.  Lord,  18  Conn.  337;  Squire  v.  Whipple,  1  Vt.  69. 

The  cases  have  sometimes  considered  the  question  as  to  what  operation  an 
imperfect  contract  of  apprenticeship  might  have.  In  Homey  v.  Owent  4  Blackf. 
837,  the  articles  were  held  not  binding  upon  the  minor  because  not  approved 
by  a  parent  or  guardian  as  was  required  by  statute.  The  minor,  having 
rescinded  the  contract,  sought  to  recover  the  value  of  the  services  rendered 
by  him  prior  to  the  rescission.  The  cotirt  refused  to  entertain  the  action, 
^>ecause  it  was  founded  upon  his  rescission  of  a  fair  and  equitable  contract. 
Page  v.  Marsh,  36  N.  H.  305,  holds  that  if  the  articles  are  vacated  by  the 
minor,  the  father  can  not  recover  from  the  master  the  value  bf  the  services 
performed  by  his  son.  Maltby  v.  Ilartoood,  12  Barb.  473,  goes  much  further, 
and  holds  that  even  if  the  apprentice  be  discharged  by  the  master,  upon  the 
latter*s  discovering  that  the  articles  are  not  binding,  no  promise  will  be  im- 
plied upon  his  part  to  pay  the  value  of  the  services  performed  by  the  minor. 
The  best  rule  probably  is  that  of  Harney  v.  Otoen,  supra.  Statutory  provis- 
ions in  all  or  most  all  of  the  states  regulate  the  matter  of  binding  out  infant 
apprentices.  If  these  requirements  be  not  complied  with,  the  indentures  con- 
stitute a  contract  for  labor  and  service:  Bolton  v.  SmWi,  6  Ind.  264;  Page  v. 
Marsh,  supra.  Such  a  contract  would  be  governed  by  the  ordinary  rules  ap- 
plicable to  the  contracts  of  minors;  that  is,  it  would  be  avoidable  at  the  in- 
stance of  the  minor,  but  not  of  the  master.  This  view  is  opposed  by  Maltby 
V.  Harwood,  supra,  which  holds  that  the  master  may  avoid  the  articles  upon 
discovering  that  they  do  not  comply  with  the  statute,  in  that  they  have  not 
bean  executed  by  the  minor's  father,  and  yet  refuse  to  pay  for  the  minor'a 


AONBW  V.  DORB. 

[S  Wbabton,  181.] 

8TIF0LATI0K  IN  AN  ASSIGNMENT  for  a  release  by  the  creditors  means  a  tech- 
nical release  under  seal. 
RKf.«Aa«  OF  A  Right  even  in  a  chattel  is  inoperative,  unless  by  deed. 

AflSIOKlCSNT  RSQinBING  *'FULL  AND  SUFFICIENT  RELEASE**  from  thoso  who 

wish  to  benefit  by  its  provisions,  will  not  be  answered  by  a  release  con- 
^tioned  on  the  assets  realizing  a  certain  percentafze  on  the  claim. 
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Assumpsit.  The  action  was  upon  a  promissoiy  note.  Prior 
to  this  action  the  defendants  assigned  their  property  in  trust, 
amongst  others,  for  such  of  their  creditors  as  might  by  a  certaii> 
day  execute  a  ^'  full  and  sufficient  release  and  discharge"  of  their 
claims.  Upon  this  day,  plaintifffl,  who  were  partners,  wrote  to- 
the  assignees,  informing  them  that  no  release  had  been  presented 
them  for  signature,  and  that  therefore  "  we  now  and  by  thi» 
writing  agree  to  become  a  pariy  to  the  assignment  and  release- 
left  in«  your  hands,  dated  August  2, 1832,  on  condition  of  tha 
same  paying  twenty-five  per  cent,  dividend  on  our  claim,  and 
this  shall  be  a  full  and  free  discharge  from  all  claims  we  may 
have  against  the  firm  of  Brown  &  Agnew"  (the  defendants), ''  the^ 
'  same  as  if  we  had  signed  the  release  in  your  hands."  The  firm 
name  was  signed  to  this  communication  by  one  of  the  partners. 
There  was  no  seal  to  the  writing.  Prior  to  the  institution  of 
this  suit,  the  twenty-five  per  cent,  of  the  amount  of  the  note  was- 
tendered  plaintiffs  on  the  part  of  defendants  and  their  assignees^ 
but  the  receipt  thereof  was  refused.  The  foregoing  facts  were 
disclosed  by  affidavit  of  defense;  but  judgment  was  rendered 
against  defendants,  notwithstanding,  upon  the  ground  that  said 
affidavit  was  insufficient. 

F.  W,  Ewbbell,  for  the  plaintiffs  in  error,  defendants  below. 

Oerhardy  contra. 

By  Court,  Gibson,  C.  J.  Were  not  this  the  case  of  a  trusty 
the  meaning  which  we  would  be  bound  to  assign  to  the  tech- 
nical word  release,  would  be  decisive.  But  even  interpreting 
the  deed  like  a  will,  which  according  to  the  rule  of  Lord 
Somers,  in  Sheldon  v.  Dormer,  2  Vem.  311,  we  are  bound  to  do, 
we  must  say  that  the  assignor  stipulated  for  a  legal,  and  not  an 
equitable  release.  In  popular  as  well  as  in  technical  apprehen- 
sion, the  release  of  a  debt  is  a  discharge  of  it  by  writing  under 
seal;  and  the  assignor  must  be  taken,  at  the  utmost,  to  have 
used  the  word  as  it  is  used  in  common  x>arlance.  But  there  are 
considerations  peculiar  to  this  species  of  trust,  which  require 
that  the  trustees  be  not  left  to  grope  their  vTay  through  doubta 
and  difficulties  in  the  execution  of  it.  The  office  is  sufficientiy 
perilous,  without  involving  them  in  uncertainties  which  might 
lead  to  mispayments;  and  they  are  to  be  protected  where  they 
have  followed  the  plain  and  obvious  directions  of  the  assignor. 
If  the  paper  in  question,  then,  is  not  a  release  to  have  brought 
them  within  the  benefits  of  the  trust,  it  is  not  a  release  to  bring 
them  within  its  disabilities;  and  what  effect  might  the  trustees 
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•eafaly  haye  giyen  it  on  an  application  to  them  for  a  diyidend  ? 
It  iriH  not  be  pretended  that  they  might  safely  have  treated  it 
iw  performance  of  the  condition.  Objection  could  not  be  made 
ihat  it  was  executed  only  by  one  of  the  partners;  but  it  is 
not  a  deed,  nor  does  it  contain  the  operative  words  of  a  release. 
Those,  according  to  littleton,  section  445,  are  remise,  release, 
and  quitclaim;  to  which  Lord  Coke  has  added  renounce  and  ac- 
•quit,  intimating  at  the  same  time  that  some  others  may  have  the 
.same  effect,  as  where  the  lessor  grants  to  the  lessee  for  life,  that 
he  shall  be  discharged  of  the  rent:  1  Inst.  264.  Perhaps  at  this 
4ay  any  words  distinctiy  evincive  of  a  present  purx>ose  to  remit, 
would  be  as  operative.  In  the  paper  before  us,  however,  nothing 
is  signified  but  an  agreement  to  become  i>arty  to  an  instrument 
which  was  then  a  hundred  miles  distant;  and  surely  that  is  not 
to  be  taken  as  an  equivalent  for  an  execution  of  it.  It  is  true, 
ihat  a  verbal  promise  is  susceptible  of  a  verbal  discharge  before 
breach  of  it,  as  it  is  said  in  Co.  Lit.  246  b;  but  that  there  can 
be  no  release  of  a  right  in  a  chattel  without  deed,  appears  in 
Jennor  and  Hard/s  case,  1  Leon.  283.  In  its  frame  and  execu- 
tion, therefore,  the  paper  is  deficient. 

But  independent  of  that,  it  contains  a  condition  which  would 
mar  it  were  it  ever  so  unexceptionable  in  other  respects.  The 
itssignment  was  for  the  benefit  of  those  who  should  execute  "  a 
full  and  sufficient  release;"  and  the  plainti'ffs  released  only  on 
•condition  that  the  fund  should  yield  them  at  least  tweniy-five 
percent.  How  could  its  capacity  to  do  so,  be  ascertained  in 
the  first  instance?  Yet  they  might  be  called  on  for  pro  rata 
•dividends  before  all  the  assets  were  collected.  Besides,  a  full 
release  was  intended  to  be  an  absolute  one.  If  these  conditional 
•discharges  were  admissible,  the  trustees  might  be  involved  in 
an  inextricable  labyrinth  of  discordant  conditions  for  payment, 
in  every  proportion  which  the  calculation  or  caprice  of  the  cred- 
itors might  dictate.  But  it  is  suggested  on  the  authority  of  Coe 
T.  Huttoriy^  that  the  debt  may  be  gone,  though  the  creditor  may 
not  have  entitied  himself  to  come  upon  the  fund.  It  is  certain 
that  a  technical  release  will  discharge  a  duty  at  law,  without 
<K>n8ideration  for  it,  and  that  chancery  will  not  relieve  against 
it  where  the  releasor  has  acted  with  full  knowledge  of  all  neces- 
aaxy  circumstances.  Not  such  the  effect  of  a  ni^ed  agreement 
which  is  executory,  and  whose  force  depends  on  the  considera- 
tion which  is  to  support  it.  To  be  let  into  a  participation  of 
the  fund,  was  a  consideration  for  which  the  plaintiffs  stipulated 

'  1.  1  8ot|.  ft  B.  8S8. 
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as  a  condition  precedent  to  parting  "with  their  debt;  and  their 
agreement  cotdd  not  be  enforced  in  equity  or  at  law,  without  a 
performance  of  it.    Judgment  therefore  was  rightly  giTen  in. 
their  favor  for  want  of  a  sufficient  affidavit  of  defense. 
Judgment  affirmed. 

Wherb  an  Assignment  Rbquibes  a  Release  fbom  Obxditobs,  a  oonditioQ. 
appended  to  the  ugnature  of  a  creditor  to  a  release  under  seal,  that  it  shall  be 
inoperative  unless  he  receive  twenty-five  per  cent,  on  hii  claim,  is  void,  and  the- 
release  will  be  absolute.  The  condition  will  be  considered  inoperative  beoanse 
of  its  repugnancy  to  the  assignment,  in  pursuance  of  which  it  is  executed,  and 
because  of  its  impossibility;  since  as  the  fund  realized  by  the  assignment  could 
be  divided  amongst  those  only  of  the  creditors  who  executed  absolute  re- 
leases, no  part  thereof  could  be  possibly  distributed  to  a  conditional  releasor, 
and  therefore,  if  the  condition  were  of  any  effect,  it  must  operate  to  defeat  the 
release  in  toto.  Also  because,  as  the  release  was  absolute  in  terms,  it  must 
operate  to  suspend  the  right  of  action  of  the  releasor,  and  a  right  of  action 
once  suspended  can  not  be  revived.  In  other  words,  a  release  can  not  be  ex- 
ecuted to  be  void  on  a  condition:  Tyson  v.  Dorr^  6  Whart.  202.  This  case 
distinguishes  the  principal  case,  by  showing  that  the  latter  but  presented  aa 
agreement  for  a  release,  while  the  release  then  under  oonsideration  had  been 
executed. 

An  Absionob  mat  Pbbsobibs  the  terms  upon  which  a  creditor  shall  be  en- 
titled to  the  benefit  of  the  assignment:  Trustees^  Bank,  2  Ftos.  136,  citing  th* 
principal  < 


Estate  of  Hinds. 

[6  Wbabtom,  138.] 

Rbduotion  dito  Possession  of  the  Wife's  Ohosis  in  Aonov  by  the  hus* 
band,  is  but  evidence  of  a  conversion  to  his  use,  and  not  In  itself  a  con* 
version,  and  therefore  may  be  so  qualified  that  the  property  In  the  pro* 
ceeds  remains  in  the  wife. 

Steam  Engine  Erected  by  Tenant  for  Life  for  the  purpose  of  carrying 
on  a  trade  may  be  nsmoved  after  his  death  by  his  representative. 

Appeal  from  an  order  of  the  orphans'  conrt  of  Northampton 
county,  settling  the  accounts  of  Elizabeth  Hinds,  administratrix  of 
the  estate  of  Benjamin  Hinds,  deceased.  The  administratrix  -was 
the  widow  of  the  intestate.  Some  time  after  their  marriage  the 
intestate  obtained  from  his  wife,  or,  as  it  would  appear  from  the 
opinion,  from  an  executor  holding  funds  belonging  to  the  wife, 
the  sum  of  three  hundred  dollars,  and  at  the  same  time  deliyered 
to  the  wife  a  written  certificate  to  the  effect  that  he  had  bor- 
rowed the  money  from  her,  and  that  he  would  pay  her  interest 
thereon.  Later,  Mrs.  Weygandt,  the  mother  of  the  adminis- 
tratrix, died,  leaving  the  latter  six  shares  of  Easton  bank  stock. 
These  shares  were  delivered  to  the  intestate  upon  his  executing 
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a  bond  to  the  executor  of  Mrs.  Weygandt  that  his  wife  would 
return  whatever  amount  thereof  might  be  required  in  the  pay- 
ment of  the  debts  of  the  Weygandt  estate.  Mrs.  Hinds,  at  the 
time  of  her  marriage  with  the  intestate,  was  possessed  of  some 
real  estate,  then  but  slightly  improved.  The  intestate,  during 
coverture,  improved  this  estate  and  built  upon  it,  amongst  other 
buildings,  several  for  his  use  in  the  course  of  his  business  of 
carding  and  of  manufacturing  carding  machines,  and  in  the 
basement  of  one  of  these  buildings  he  placed  a  steam  engine, 
with  the  necessary  bricking,  for  the  purpose  of  propelling  the 
machinery  used  by  him  in  his  business.  After  the  intestate's 
death  the  administratrix  sold  the  engine.  In  her  account  she 
claimed  a  credit  for  the  three  hundred  dollars  first  above  men- 
tioned, together  with  interest  thereon,  from  the  date  upon 
which  it  was  obtained  from  her;  also  for  the  value  of  six  shares 
of  Easton  bank  stock.  These  credits  were  disputed  by  appel- 
lants, who  also  insisted  that  she  should  be  chaiged  with  the 
value  of  the  engine,  which  she  had  sold,  and  of  the  buildings 
erected  by  the  intestate  for  carrying  on  his  trade.  These  claims 
were  disallowed,  while  those  of  the  administratrix  were  allowed. 

Brodhead,  for  the  appellants. 

MaxvoeU  and  A.  E.  Brown^  contra. 

By  Court,  GmsoN,  C.  J.  Much  of  the  confusion  to  be  found 
in  the  books  on  the  subject  of  a  husband's  power  over  his  wife's 
choses  in  action,  has  arisen  from  viewing  reduction  into  posses- 
sion as  identical  with  conversion  to  his  use,  and  not  as  evidence 
of  it.  That  it  is  evidence  of  it,  and  exceedingly  powerful,  must 
be  admitted;  yet  it  is  no  more.  Were  it  very  conversion,  it  could 
not  be  qualified;  but  it  is  well  settled  that  the  efiEect  of  it  depends 
on  the  intent  with  which  it  is  accompanied:  and  that  it  operates 
a  conversion,  or  not,  as  it  happens  or  not,  to  be  an  exercise  of 
the  wife's  original  dominion,  of  which  the  husband  is  the  instru- 
ment, for  the  purpose  of  taking  the  property  to  himself.  I  have 
expressed  my  opinion  on  this  subject  in  Siier^s  case,  4  Bawle,  476, 
and  I  will  not  repeat  it.  It  must  be  admitted,  however,  that  re- 
duction to  possession  is  in  all  cases  prima  facte  evidence  of  con- 
version, because  it  is  accompanied  in  a  vast  majority  of  cases, 
with  that  intent;  but  that  presumption  of  intent,  like  every  other 
which  is  founded  on  experience  of  the  current  of  human  trans- 
actions, may  be  repelled  by  disproof  of  the  fact  in  the  particu- 
lar instance:  consequently  the  question  here  depends  oh  the 
rebutting  evidence  of  intention.    In  WaU  v.  IbmZiTuon,  16  Yes. 
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413,  a  tranafer,  to  a  husband,  of  his  wife's  East  India  stock  on 
^an  unwritten  agreement  that  he  should  hold  it  in  trust  for  her 
separate  use,  was  deemed  insufficient  to  give  him  such  posses- 
sion of  it  as  would  entitle  his  representative,  because,  as  it  was 
significantly  said,  it  had  been  made  diverao  iniuito.  In  that  case, 
a  verbal  agreement  was  made  before  the  transfer,  and  the  evi- 
dence of  it  was  clear;  here  the  verbal  evidence  of  trust  consists 
of  subsequent  declarations;  which,  did  the  case  depend  on  them, 
would  be  of  little  avail,  for  the  reason  that  a  man  often  prom- 
ises, for  the  sake  of  domestic  repose,  what  he  has  no  intention 
to  perform.  But  these  declarations  that  the  bank  shares  were 
still  the  wife's  are  corroborated  by  the  refunding  bond  given  to 
the  executor,  and  produced  to  him  by  the  husband,  as  testified 
by-the  niece,  in  proof  of  his  assertion.  The  condition  of  it  is 
restitution  by  the  wife  and  not  by  the  husband — an  act  that 
•could  not  be  performed  by  her  if  the  shares  belonged  to  him. 
Bestitution  by  any  one,  would  questionless  answer  the  purposes 
of  the  executor;  but  the  designation  of  the  wife  as  the  person 
to  make  it,  is  a  designation  of  her  as  the  person  in  whom  the 
beneficial  ownership  was  to  reside,  and  satisfactory  proof  that 
he  received  it  as  her  representative  and  trustee. 

The  next  exception  stands  on  the  same  principle.  As  evidence 
of  a  contract,  the  husband's  certificate  of  loan  by  his  wife,  would 
he  destitute  of  force;  but  as  evidence  of  his  determination  not 
to  assert  a  title  to  the  money  actually  reduced  to  his  possession 
hy  the  transaction — ^it  assumes  a  character  of  decisive  effect, 
dan  not  a  husband,  so  far  as  his  own  interest  is  concerned,  use 
his  wife's  money,  for  a  limited  purx>ose,  without  impairing  her 
right  to  it;  or  does  the  law  impregnate  it  with  his  title  by  the 
touch,  and  cast  the  ownership  of  it  on  him  against  his  will  ? 
Had  the  husband  put  the  memorandum  into  the  shape  of  a  cer- 
tificate of  loan  by  the  executor  in  whose  hands  the  money  stood, 
the  transaction  would  not  have  borne  a  question;  but  in  an  in- 
•quiiy  after  actual  intention,  we  are  to  look  at  the  substance  of 
it  without  giving  way  to  accidental  circumstances  of  form  pro- 
duced by  the  ignorance  of  the  parties.  The  object  intended, 
was  the  use  of  the  wife's  money  in  consistence  with  her  owner- 
ship of  it;  and  as  there  are  no  technical  words  of  stubborn  im- 
port in  the  paper,  it  is  our  business  to  interpret  it  so  as  to  pro- 
•duce  the  results  which  the  parties  intended;  and  it  is  enough  to 
preclude  the  husband's  ownership,  that  he  intended  to  receive 
the  money  from  the  executor  as  his  wife's  trustee;  of  which  the 
{Miper  f^twshea  abundant  evidence.    Being  void  as  a  contract* 
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faowereTy  it  can  giye  her  no  claim  to  the  produce  of  the  money 
as  interest. 

The  remaining  exception  is  better  founded.  The  steam  en- 
gine put  up  by  the  husband  to  driye  his  carding  and  spinning 
mill,  was  dearly  within  the  protection  of  that  principle  which 
obviates  the  conversion  into  really,  of  fixtures  for  carrying  on 
a  trade;  and  though  it  was  not  such  as  might  be  removed  by  a 
tenant  for  years  after  the  expiration  of  the  term,  as  was  asserted 
on  good  authoriiy  in  White  v.  Amdl^  it  certainly  might,  in 
analogy  to  the  doctrine  of  emblements,  be  removed,  as  against 
the  remainder-man,  by  the  representative  of  a  tenant  for  life  or 
in  tail  after  the  expiration  of  the  particular  estate;  as  was  held 
in  the  two  leading  cases  of  Lawton  v.  Lawton*  and  Dudley  v. 
Warded  Why  then  should  not  a  husband,  or  his  representative, 
remove  such  a  fixture  as  against  the  wife,  after  the  termination 
of  his  seisin  in  her  right,  when  there  vras  the  same  imcertainty 
of  its  duration,  and  the  same  encouragement  given  to  trade  by 
the  erection?  I  know  of  no  case  in  point,  but  the  principle  of 
those  cited  is  applicable  to  the  question  in  all  its  force.  The 
auditor's  report,  therefore,  is  to  be  corrected  by  charging  the 
^accountant  with  the  price  of  the  engine  and  bricks  sold  by  him; 
«nd  the  decree  is  affirmed  for  the  residue. 
Decree  accordingly. 

Thb  Effect  of  the  Husband's  Reduction  into  Possbssion  of  the 
•ohoses  in  action  of  his  wife  depends  upon  the  intention  with  whioh  it  is  made; 
if  he  intends  that  the  property  in  the  proceeds  shall  remain  in  his  wife,  the 
law  will  not  cast  the  ownership  upon  him  perforce:  McDofwell  ▼.  PoUer,  8 
Pa.  St  192;  Goodyear  v.  Rumbaugh,  13  Id.  481;  Oochenaur*a  eatcUe,  23  Id. 
483;  Smeihhurst  v.  ThursUm,  Bright,  129.  In  Timbers  v.  Kratz,  8  Watts  & 
8.  298,  the  question  was  between  the  representatives  of  the  creditors  of  an 
insolvent  husband  and  a  daughter,  to  whom  the  wife  had  delivered  the  pro> 
ceeds  derived  from  choses  in  action  reduced  to  the  husband's  possession  sub- 
sequently to  the  marriage;  but  the  court  refused  to  consider  the  ownership  of 
the  proceeds  to  have  been  in  the  husband,  the  evidence  being  clear  that  he 
intended  that  the  property  therein  should  remain  with  his  wife.  Prima  fade^ 
however,  obtaining  possession  of  the  proceeds  of  his  wife's  choses  in  action 
wiU  amount  to  a  conversion  thereof  by  the  husband  to  his  own  use;  thus,  if 
-a  husband  obtain  possession,  as  it  falls  due,  of  an  annuity  payable  to  his  wife, 
his  neglect  to  pay  it  over  to  her  will  raise  the  presumption  that  he  intended 
to  treat  it  as  his  own:  Booat'a  appeal,  18  Pa.  St.  394.  If  a  debt  due  by  the 
husband  ia  bequeathed  to  the  wife,  but  not  to  her  separate  use,  he  may  treat 
the  debt  as  extinguished:  Coale  v.  Smith,  4  Id.  389. 

Though  it  may  be  shown  by  the  husband's  admissions,  subsequent  to  his 
reduction  in  possession,  that  at  the  time  he  intended  that  the  property  should 
i  in  his  wife,  yet  such  admissions  will  not  lightly  be  given  effect  to, 

1.  1  Whwk.  91.  a.  3  Atk.  18.  8.  Amb.  113. 
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and  most  be  clear  and  imeqtuTOoal:  Oray*»  eataU,  1  Id.  328,  citing  the  prin- 
cipal case. 

The  principal  case  is  also  cited  in  Johngton  ▼•  Johntton,  81  Pa.  St  4G3^ 
8.  C,  1  Grant,  471,  to  the  point  that  hnaband  and  wife  can  not  contract  mtb 
each  other. 


Mentz  v.  Hamman. 

[6  Whabiov,  150.] 
DZBBCnOX  OF  AN    EXBCUTIOK    CrEDITOK  TO.  THE    ShXBIVF   TO    StAT    PB0» 

CBEDINOS  on  his  execution,  will  postpone  him  to  a  snbeeqnent  execntUA 

creditor  whose  execution  comes  to  the  sherifiTs  hands  during  the  stay. 
8hbbiff*s  Ketukn  that  an  ExscnnoN  was  Stated  bt  Plaintifv's  At* 

TORNBT  IS  GoNCLUSivs  upou  the  latter  in  a  dispute  between  him  and  a 

subsequent  execution  creditor. 
SHKBiFr's  Return  that  Execution  was  Stated  bt  Plaintiff's  Attob- 

NETS  IS  NOT  Vitiated  by  the  qualification  which  he  adds  that  it  waa 

stayed  as  "I  understood  from  J.  K.  Heckman.'*    These  latter  words 

may  be  rejected  as  surplusage. 

Appeal  from  a  decree  of  the  court  of  common  pleaa  of  North* 
ampton  county,  concerning  the  distribution  of  money  realized 
under  executions  issued  against  defendant  Hamman.  The  dis- 
puting execution  creditors  were  Mentz  &  Son  on  the  one  side^ 
and  Eay  &  Brother  on  the  other.  The  claim  of  the  latter,  wha 
were  subsequent  execution  creditors,  was  f  oimded  on  an  alleged 
stay  of  proceedings  on  the  execution  of  the  former.  The  sheriff 
paid  the  money  in  court.  It  was  afterwards  awarded  to  Eay  & 
Brother.    The  other  facts  appear  in  the  opinion. 

McCartney  and  Browne,  for  the  appellants. 

Patrick  and  Hepburn,  contra. 

By  Court,  Bogebs,  J.  In  all  cases  of  sale  upon  execution,, 
where  there  is  a  dispute  concerning  the  distribution  of  the 
money,  the  coturt  from  which  the  execution  issues,  has  power  to 
determine  the  same,  according  to  law  and  equity:  Act  of  six- 
teenth of  June,  1836.  The  money  in  this  case  was  brought  inta 
court,  under  the  authority  of  that  act,  and  the  question  is,  ta 
whom  it  rightfully  belongs.  It  has  been  repeatedly  ruled,  that 
an  order  giTen  by  an  execution  creditor  to  the  sheriff,  to  stay  all 
further  proceedings  on  his  execution,  until  further  directions,  is 
a  waiTer  of  his  priority  in  faTor  of  a  second  execution  received 
by  the  sheriff  diiring  the  continuance  of  the  stay:  Eberle  v. 
Mayer,  1  Bawle,  366.  This  principle  bears  directiy  on  the  point 
here,  which  depends  entirely  on  the  fact,  whether  Mentz  &  Son^ 
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by  their  attoxnej,  gave  an  order  to  stay  proceedings  on  their  exe« 
cution.  And  of  this,  as  between  these  parties,  there  can  be  no 
doubt.  To  the  execution  of  Mentz  &  Son,  the  sheriff  made  the 
following  return:  **  To  the  judges  within  named,  I  do  certify 
and  return,  that  the  within  writ  came  to  my  hands  on  the  day 
indorsed  on  the  inner  margin,  and  that  nothing  was  done  in 
pursuance  thereof,  by  the  directions  of  the  plaintiffs'  attorney^ 
as  I  understood  from  J.  K.  Heckman,  in  whose  hands  the  writ 
was  deposited,  until  the  fifteenth  of  June  last,  when  a  iestahim 
fi,  fa.  issued  out  of  the  district  court  of  the  city  and  county  of 
Philadelphia,  at  the  suit  of  Eay  and  Eay,  was  placed  in  my 
hands,  with  directions  to  proceed  forthwith,  whereupon  I  levied 
both  writs  on  the  personal  property  of  the  defendant,  and  ex- 
posed the  same  to  sale;  which  sale  yielded  the  sum  of  nine  hun- 
dred and  thirty-three  dollars  and  twenty-six  cents;  which  amount, 
after  payment  of  costs,  is  claimed  by  both  execution  creditors, 
and  which  I  have  paid  into  court,  under  the  authority  of  the 
act  of  assembly." 

On  the  return  of  the  sheriff,  which  is  condusiTe  evidence  of 
the  facts  contained  in  it,  it  is  veiy  dear,  that  the  money  was 
properly  adjudged  to  the  younger  execution  creditor,  Mentz  k 
Son  having  voluntarily  waived  in  favor  of  that  execution,  all 
priority  arising  from  the  fact,  that  their  execution  veas  first 
put  in  the  hands  of  the  sheriff.  Although  it  is  not  so  formal  as 
it  might  be,  yet  the  sheriff  has  substantially  returned,  that  the 
first  execution  was  stayed  by  order  of  the  plaintiffs'  attorney; 
and  it  is  no  manner  of  consequence  on  whose  information  he 
chooses  to  rely  for  the  truth  of  his  return.  That  is  a  matter 
which  does  not  concern  the  second  execution  creditor:  it  would 
not  excuse  the  sheriff  in  an  action  for  a  false  return,  that  he  was 
misled,  either  by  the  mistake  or  willfid  misrepresentation  of  his 
deputy.  If  that  be  so,  the  deputy  is  liable  over  to  him.  The 
words,  '*  as  I  understood  from  J.  K.  Heckman,"  may  be  rejected 
as  surplusage,  and  then  it  stands  as  a  return  that  the  proceed- 
ings were  stayed  by  order  of  the  plaintifffl'  attorney;  and  this 
on  the  authority  of  Eberle  v.  Mayer,  postpones  him  in  favor  of 
the  second  execution.  The  subsequent  levy  and  sale  on  both 
executions,  can  not  change  the  relative  situation  of  the  parties; 
as  by  the  order  to  the  sheriff  the  first  execution  is  irrevocably 
postponed.  The  return  of  the  sheriff  must  be  certain,  or  it  is 
bad;  but  there  is  nothing  in  which  this  return  is  uncertain.  The 
material  fact,  that  the  proceedings  on  the  first  execution  were 
stayed  by  the  order  of   the  plaintifffl'  attorney,  is  distinctly 
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stated;  nor  is  there  less  certainty  in  the  other  parts  of  the  re* 
turn.  The  additional  words  may  be  stricken  out  without  alter- 
ing the  sense,  and  can  not  affect  its  validity.  Utile  per  iniUiJa 
non  viticUur,  The  most  that  can  be  said,  in  objection  to  the 
return,  is,  that  it  is  defective  in  form;  but  this  may  be  amended 
by  leave  of  the  court.  The  sheriff  is  not  obliged,  unless  ruled 
so  to  do,  to  make  a  return  to  a  writ  of  fieri  facias;  but  when  he 
makes  a  return  to  the  writ,  it  is  conclusive  between  other  parties, 
and  can  be  impeached  only  in  an  action  against  the  sheriff. 

If  the  return  of  the  sheriff  be  false,  or  there  be  any  neglect 
of  duty  by  the  imdersheriff  or  bailiff,  the  sheriff  is  alone  re- 
sponsible to  the  party  injtired.  As  between  conflicting  execu- 
tion creditors,  it  can  not  be  gainsaid;  the  injured  party  having 
an  adequate  remedy  against  him.  This  principle,  if  it  need  the 
aid*of  authority,  was  ruled  in  Debler  v.  Roberts,^  13  Serg.  &  R. 
64,  and  Blythe  v.  Richards,  10  Id.  266  [13  Am.  Dec.  672].  The 
parol  evidence  was  given  to  contradict  the  sheriff's  return,  and 
for  that  purpose  was  clearly  inadmissible,  and  must  be  alto- 
gether disregarded.  It  is  a  singular  feature  in  this  case,  that 
tiie  sheriff  and  his  deputy  were  examined  to  the  truth  of 
the  return;  and  this,  of  itself,  shows  the  wisdom  of  the  rule,  as 
heretofore  established.  If  they  could  be  examined  for,  they 
may  be  examined  against  the  return;  and  in  this  manner  escape 
fi:om  the  consequences  of  official  misconduct.  In  an  action 
against  the  sheriff,  the  truth  of  the  return  may  be  inquired  into; 
and  for  that  purpose  parol  evidence  will  be  competent:  this  can 
not  be  as  the  case  now  stands,  as  the  yoimger  execution  creditor 
can  rely  on  the  return  as  conclusive  of  his  right  to  the  money 
raised  by  the  sale.  The  act  of  assembly  to  which  reference  has 
been  made,  does  not  dispense  with,  nor  in  any  manner  alter  the 
well-established  rules  of  evidence,  nor  does  it  in  the  least 
change  the  responsibility  of  the  sheriff.  It  may,  indeed,  be 
doubted,  whether  it  makes  any  alteration  in  the  practice,  except 
in  the  section  which  gives  an  appeal  to  the  supreme  court. 
There  is  certainly  nothing  in  the  circumstance,  that  the  money 
awaits  the  distribution  of  the  court,  which  impairs  the  conclu- 
sive force  which  the  law  gives  to  a  sheriff's  return.  Before  re- 
turn made  by  the  sheriff,  the  courts  have  always  interposed  to 
prevent  injustice,  but  they  can  not  alter  the  effect  of  a  return; 
although  in  a  proper  case  they  iv;Ay  enlarge  the  time  for  making 
it,  or  may  grant  leave  to  amend  it.  The  court  is  always  anxious 
to  protect  the  officer  in  the  discharge  of  his  duiy;  but  at  the 

1.  DiUer  V.  RobtrU:  15  Am.  Deo.  678. 
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same  tame,  we  must  be  careful  not  to  screen  him  from  the  neces- 
sary responsibility  to  suitors.  It  is  difficult  to  calculate  the 
mischief  which  may  arise,  from  relaxing  those  wholesome  re- 
strictions on  the  exercise  of  executive  authority.  Nor  must  w& 
for  one  moment  give  countenance  to  the  practice  of  introduc- 
ing parol  testimony  to  control  the  sheriff's  return,  except  in  an 
action  against  him  for  official  misconduct. 

Decree  of  the  court  of  common  pleas  affirmed. 

Thx  Sheriff's  Return  is  Conclusiyx  upon  Execution  Crbditobs  in  a 
contest  between  them  as  to  the  right  of  priority:  Flick  v.  TroxseUf  7  Watts 
&  S.  67.  The  return  of  the  sheriff  that  a  summons  in  an  action  to  which  a 
county  was  a  party  was  served  on  A.  and  B. ,  said  to  be  "  commissioners,*'  is 
equivalent  to  a  return  of  service  on  *'A.  and  B.,  commissioners,"  as  the  words 
**  said  to  be"  may  be  struck  out  as  surplusage:  Kleekner  v.  County  of  Lehighf 
6  Whart.  70.  As  to  the  nature  of  the  evidence  afforded  by  a  sheriff's  return, 
see  AfUchdl  v.  Lipe^  29  Am.  Dec.  116,  and  note  121,  where  the  prior  cases 
in  this  series  are  collected;  see  likewise  Knowlea  v.  Lord,  ante,  525. 

A  Direction  to  the  Sheriff  to  Stat  Proceedings,  levy  to  "remain," 
under  an  execution  upon  personalty,  postpones  the  execution  plaintiff  to  a 
■ubeequent  purchaser  or  execution  creditor:  Commonwealth  v.  Strembaehf  24 
Am.  Deo.  351 


Robebts  v.  Williahs. 

£8  WHAXTON.ITO.] 

MoRTOAOB  IS  ExTiNOuiSHED  BT  Salb  UNDER  EXECUTION  of  the  mortgaged 
premises,  though  the  execution  issues  on  a  judf^ent  subsequent  in  data 
to  the  mortgage.  In  such  case  the  money  realized  on  the  sale  is  substi- 
tuted for  the  land. 

Bquitablr  Mortgage  does  not  Affect  Whom. — A  parol  agreement  be- 
tween a  mortgagee  and  an  execution  vendee,  to  excuse  the  payment  of  the- 
mortgage  money  to  the  sheriff  by  the  latter,  and  that  the  mortgage  shall 
remain  in  force  as  security  for  the  payment  of  the  money,  will  not  affect 
the  mortgagor  nor  subsequent  purchasers  from  the  execution  vendee, 
without  notice  thereof. 

To  Affect  Purchaser  with  Notice  of  Agreement  to  Keep  Alive  a 
Mortgage  under  such  circumstances,  it  must  be  shown  affirmatively  thai 
at  the  time  of  his  purchase  he  had  knowledge  of  the  agreement. 

Each  One  of  Several  Defendants  is  Enttteld  to  present  his  defense 
in  the  form  of  a  special  plea,  and  can  not  be  compelled  to  adopt  the  plea 
of  the  other  defendants. 

The  Bbprbsxntative  of  the  Mortgagor  is  an  Indispensable  Pabtt  to 
a  edre  /ados  on  a  mortgage;  without  him  the  action  can  not  proceed 
against  the  terre-tenants;  if  he  make  default,  it  is  requisite,  before  pro- 
ceeding against  the  latter,  that  judgment  by  default  be  taken  against 
him. 

SomB  facias  on  a  luortgage  executed  by  Bichard  Boberts,  de« 
ceased,  to  John  Williams.     The  writ  ran  against  Qteorga  8. 
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Roberts,  administrator  of  the  estate  of  said  Boberts,  and  against 
the  terre-tenants.  The  return  made  thereon  by  the  sheriff  ap- 
pears from  the  opinion.  Jacob  Freedlej,  a  terre-tenant  not 
served,  obtained  leave  to  defend;  he  then  offered  to  file  a  special 
plea,  in  which  it  was  set  forth  that  subsequently  to  the  mortgage 
the  premises  were  sold  under  an  execution  issued  on  a  judgment 
obtained  subsequently  to  the  date  of  the  mortgage.  That  at  this 
sale  the  premises  were  bid  in  by  Thomas  Lowry  for  an  amount 
greater  than  the  mortgage  debt,  whereby  the  mortgage  was  dis- 
charged. That  the  title  of  Thomas  Lowry  to  the  demanded 
premises  had  since  come  to  him  by  regular  mesne  conveyances. 
This  plea  was  rejected.  The  plea  of  the  other  terre-tenants  was 
payment.  Some  of  them,  however,  subsequently  to  the  filing  of 
that  plea,  offered  special  pleas,  in  which  the  same  matters  of  de- 
fense were  relied  on  as  appear  in  that  of  Jacob  Freedley  noticed 
above.  These  pleas  were  rejected.  The  other  facts  of  the  case 
appear  from  the  opinion.  Plaintiff  did  not  show  affirmatively 
on  the  trial  any  knowledge  by  the  terre-tenants,  at  the  time  of 
their  purchases  of  the  agreement  entered  into  between  himself 
and  Lowry,  that  the  mortgage  should  continue  to  subsist,  not- 
withstanding the  sale  as  security  for  the  mortgage  money.  The 
jury  found  for  plaintiff. 

Broom  and  TUghman,  for  the  plaintiff  in  error. 

Fotts  and  MaHery,  contra. 

By  Court,  Booebs,  J.  It  sometimes  happens  in  our  mixed 
jurisprudence  of  law  and  equity,  that  we  are  greatly  embarrassed 
in  affording  that  equitable  relief  to  which  a  party  may  be  justly 
entitled.  The  plaintiff's  case  would  be  one  of  equitable  cog- 
nizance; but  for  want  of  a  court  of  chancery,  we  are  obliged  to 
mold  our  common  law  forms  to  reach  the  substantial  justice  of 
the  case.  Bichard  Boberts  mortgaged  the  land  which  is  now 
in  controversy  to  the  plaintiff,  John  Williams.  The  executors 
of  Joseph  Williams  obtained  a  judgment  against  Bichard  Bob* 
erts,  in  his  life-time,  conditioned  for  the  payment  of  two  thou* 
sand  six  hundred  and  eighiy  dollars.  To  a  writ  of  vendUioni, 
which  was  issued  on  this  judgment,  the  sheriff  returned,  '*  land 
sold  to  Thomas  Lowry,  for  the  sum  of  twelve  thousand  nine 
hundred  dollars,  which  money  I  have  ready,  before  the  judges 
within  named,  as  within  I  am  commanded."  The  mortgage  is 
prior  in  the  date  to  the  judgment,  and  consequently,  according 
to  the  case  of  WiUard  v.  Norris,  2  Bawle,  66,  and  The  Corpora- 
Han  V.  WaUace,  8  Id.  109,  the  purchaser  at  the  sheriff's  sale 


Digitized  by 


Google 


Dec.  1839.]  Bobebts  v.  Williams.  551 

'takes  the  land,  discharged  of  the  lien  of  the  mortgage.  The 
money  in  the  hand  of  the  sheriff  is  substituted  for  the  land;  and 
the  remedy  by  the  mortgagee  on  this  return,  is  against  the  sheriff. 
As  respects  tiie  mortgagee,  or  his  personal  representatives,  the 
money  received  by  the  sale  being  more  than  sufficient  to  dis- 
-cbaxge  the  amount  due,  the  mortgagee  can  be  compelled  to  enter 
satisfation;  for  it  \irould  be  unjust  that  the  debtor  should  be 
•deprived  of  his  land,  by  a  judicial  sale,  and  at  the  same  time 
remain  liable  for  the  debt.  This  is  so  obvious  as  not  to  admit 
of  question;  but  it  is  alleged  by  the  plaintiff,  that  there  was  an 
agreement  between  him  and  the  vendee,  that  the  lien  of  the 
mortgage  should  remain,  notwithstanding  the  sale.  The  agree-, 
ment  was  made  for  the  convenience  of  the  purchaser,  who  was 
unable,  at  that  time,  to  pay  the  purchase  money;  and  as  be- 
tween these  parties,  such  a  contract  would  raise  an  equity.  A 
court  of  chanceiy  would  compel  the  purchaser  to  execute  a 
mortgage,  or  would  consider  the  agreement  in  the  nature  of  an 
suitable  mortgage,  or  would  decree  him  to  be  a  trustee  for  the 
mortgagee,  until  the  debt  was  paid.  A  refusal  on  the  part  of 
the  purchaser  to  perform  the  contract,  would  be  a  fraud — a 
principal  ground  of  equitable  jurisdiction,  and  against  which  a 
-chancellor  would  grant  relief  by  a  special  decree. 

Thus  the  case  would  stand  between  the  original  parties,  but 
4ts  against  the  representative  of  the  mortgagor,  there  is  no  equity 
whatever.  On  the  contrary,  as  he  was  no  party  to  the  agree- 
jnent,  he  has  a  right  to  complain  that  the  mortgage  has  been 
kept  on  foot  by  a  secret  agreement  to  his  manifest  injury.  By 
the  sale  the  debt  is  paid,  and  in  a  suit  on  the  bond  on  proof  of 
the  facts  the  administrator  would  be  entitied  to  a  verdict.  This 
is  not  like  the  case  of  a  sale  subject  to  the  mortgage,  as  in  Stach* 
pole  V.  Olassford,  16  Serg.  &  B.  166.  It  is  not  disputed,  that 
■all  the  purchaser  would  have  to  pay  for  the  property,  was  the 
iunount  of  his  bid.  The  agreement  was  made  to  supersede  the 
necessity  of  paying  the  money  to  the  sheriff — an  agreement 
which  tiie  mortgagee  had  the  right  to  make,  but  by  which  he 
•exonerated  the  sheriff  from  liability  for  the  money  raised  by  the 
sale,  and  at  once  discharged  the  lien  of  the  mortgage.  And 
whether  the  sheriff  was  privy  to,  or  assented  to  the  agreement, 
or  not,  can  make  no  difference,  as  the  question  may  affect  the 
plaintiff  and  the  vendee  of  the  sheriff.  It  is  also  equally  clear, 
that  a  honafiie  purchaser  for  a  valuable  consideration,  stands  in 
u  different  position  from  the  original  purchaser.  A  subsequent 
fmrchaser  takes  the  land,  discharged  from  the  equity,  unless  the 
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plaintiff  brings  some  notice  to  him  of  the  agreement.  Thus  it 
yriH  be  seen,  that  to  affect  mortgaged  premises  in  the  hands  of  a 
third  person  with  this  secret  equity,  it  will  be  necessary,  not 
only  to  proTe  the  contract,  but  in  addition,  that  the  terre-tenant 
had  notice  of  the  agreement. 

This  was  a  scire  facias  on  the  mortgage.  The  suit  is  brought 
against  the  administrator  and  terre-tenants.  The  sheriff  returns 
** nihil j"  as  to  George  S.  Roberts  and  ''made  known"  to  John 
Freedley,  James  Freedley,  James  Wells,  Thomas  Lowry,  and 
James  Steel,  terre-tenants.  The  terre-tenants  who  were  sum- 
moned pleaded  payment  with  leave;  and  as  to  them  issue  wa& 
regularly  joined.  Afterwards  Jacob  Freedley  was  permitted  by 
the  court  to  come  in  and  take  defense  in  the  suit,  and  to  plead 
in  the  same  manner  as  if  the  original  scire  facias  was  served  on 
him.  Freedley  then  offered  a  special  plea,  which  was  overruled 
by  the  court;  but  for  what  reason,  has  not  been  clearly  ex* 
plained.  If  the  plea  was  defective  in  form  or  substance,  it  wa& 
open  to  the  plaintiff  to  demur;  and  if  taken  by  surprise,  the 
court,  on  motion,  woidd  have  continued  the  cause.  He  had  a 
right  of  which  he  coidd  not  be  deprived,  to  bring  his  case  be- 
fore the  court,  either  in  the  form  of  a  special  plea,  or  to  take 
defense  under  the  plea  of  payment.  So  far,  then,  as  respects 
this  defendant,  the  cause  was  not  at  issue;  for  it  is  idle  to  say 
that  he  adopted  the  pleas  of  the  other  defendants.  The  case  of 
Britton  v.  MUcheU,^  5  Watts,  69,  is  full  to  the  point  A  party 
can  not  be  compelled  to  try  until  the  cause  is  put  into  legal 
form,  by  an  issue  properly  found,  between  all  the  parties  on  the 
record. 

The  scire  facias  is  brought  against  the  administrator  and  terre- 
tenants;  and  it  would  be  error  to  try  the  suit  in  a  different 
manner.  Where  a  scire  facias  was  brought  upon  a  recognizance 
in  the  orphans'  court  against  the  cognizor  and  terre-tenants,  and 
the  cognizor  died  before  judgment,  it  was  held,  in  Beigarl  v. 
EUmaker,  6  Serg.  &  R.  44,  and  Keen  v.  Same,  8  Id.  4,'  to  be 
error  to  proceed  to  trial  against  the  terre-tenant  alone,  where 
the  administrator,  upon  being  didy  served  with  a  scire  facias, 
has  neglected  to  come  in  and  be  made  a  party  to  the  record. 
The  proper  course  is,  when  the  personal  representative  does  not 
appear  and  take  defense,  to  sign  judgment  by  default,  de  bonis 
testataris;  and  the  terre-tenants  will  be  permitted  to  defend 
pro  interesse  stw.  These  principles  are  applicable  to  this  case. 
It  is  proper  that  the  administrator  of  the  mortgagor,  who  is  the 

1.  BrmUom  t.  MUdktiL  2.  K^am  t.  SOmaJUr,  7  8«eg.  *  B.  1. 
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principal  debtor,  should  be  made  a  party,  in  order  that  he  may 
have  the  opportoniiy  to  prove  the  payment  of  the  debt.  And 
this  is  necessary  also  for  the  security  of  the  terre-tenants,  who 
can  not  be  presumed  to  be  acquainted  with  the  state  of  the 
account,  between  the  mortgagor  and  mortgagee.  Here  the 
plaintiff  has  not  thought  proper  to  pursue  this  course  before 
proceeding  against  the  terre-tenants;  and  this,  according  to  the 
cases  cited,  is  clearly  erroneous.  The  plaintiff  seems  to  have 
been  sensible  of  this  error;  for  on  the  same  day  on  which  the 
judgment  was  given,  the  court  rendered  judgment  against  the 
administrator  for  the  amount  ascertained  by  the  verdict  against 
the  terre-tenants.  But  a  slip  of  this  kind  can  not  be  thus 
noticed;  for  as  the  mortgagor  is  the  party  against  whom  suit  is 
to  be  brought,  until  he  is  in  court,  the  cause  can  not  proceed, 
for  want  of  parties.  If  he  does  not  appear,  the  plaintiff  must 
proceed,  for  want  of  appearance,  to  judgment  by  default;  and 
having  thus  disposed  of  the  legal  party,  he  may  pursue  the 
land  in  the  possession  of  the  terre-tenants.  Bendering  judg- 
ment against  the  administrator  is  not  a  formal,  but  it  is  a  sub- 
stantial objection  to  the  proceeding.  If  the  judgment  be 
permitted  to  stand,  and  hereafter  the  mortgaged  premises 
should  prove  inadequate  to  pay  the  amount  of  the  verdict,  the 
estate  of  the  deceased,  or  the  administrator  personally,  must 
make  good  the  deficiency.  In  a  suit  on  the  bond  which  accom- 
panies the  mortgage,  the  verdict  on  the  scire  facias  would  be 
conclusive  as  to  the  amount  due.  It  would  not  be  open  to  the 
administrator  to  insist  on  payment  by  the  judicial  sale;  as  the 
same  subject-matter  having  once  been  tried,  could  not  be  re- 
newed in  a  suit  between  tiie  same  parties.  And  yet  it  is  too 
dear  for  argument,  as  has  been  before  shown,  that  so  fax  as 
respects  the  administrator,  the  debt  has  been  paid. 

We  are  further  of  the  opinion  that  the  court  erred  in  omitting 
to  swear  the  jury  as  to  James  Wells  and  Thomas  Lowry.  The 
scire  facias  was  in  the  most  approved  form,  against  the  admin- 
istrator and  terre-tenants.  The  sheriff  having  summoned  them 
as  terre-tenants,  they  are  as  much  parties  on  the  record,  as  if 
named  in  the  writ.  Lowry  and  Wells,  in  the  first  instance, 
asked  leave  to  file  special  pleas;  which  was  overruled  by  the 
court  Afterwards  they  filed  disclaimers;  but  in  filing  dis- 
claimers they  do  not  cease  to  be  parties.  This  is  ruled  in 
Bratton  v.  MUcheU^  6  Watts,  67,  where  the  course  to  be  pursued 
is  plainly  pointed  out.  The  court  may  compel  a  party  who  di»- 
olaims  to  give  judgment,  which  will  secure  costs  and  damages; 
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or  ihej  may  order  him  to  plead  instanter;  on  whioh  the  parties 
may  go  to  trial.  In  Morris  y.  MorriSy  Id./  it  is  decided,  that  a 
plaintiff  having  issued  a  scire  facias^  with  notice,  to  several 
terre-tenants,  can  not  enter  a  nolle  prosequi  as  to  some  of  them, 
and  proceed  against  the  &thers.  Aiter  having  placed  parties  on 
the  record,  it  is  not  in  the  election  of  the  plaintiff,  and  one  of 
several  terre-tenants,  to  treat  them  as  if  they  had  never  been 
summoned.  It  may  be  of  the  utmost  importance  to  the  defend- 
ant, that  all  who  have  once  been  parties,  should  remain  so,  as 
they  may  be  liable  for  contribution,  and  for  the  costs.  The 
court  orders  the  jury  to  be  sworn  as  to  the  other  defendants, 
omitting  two  who  had  been  summoned;  and,  what  is  not  the 
least  objectionable  feature  in  the  case,  Lowry,  one  of  them,  is 
examined  as  a  witness  to  prove  the  agreement,  which  is  the 
foundation  of  the  plaintiff's  action. 

We  would  not  wish  to  be  understood  as  expressing  a  decided 
opinion  whether  the  equity  of  the  plaintiffs  case  can  be  reached 
in  this  form  of  suit.  Perhaps  justice  may  be  done  by  a  replica- 
tion to  the  defendant's  plea,  setting  forth  the  agreement,  and 
averring  that  the  terre-tenants  had  notice  of  the  agreement. 
Whether  Lowry  was  a  competent  witness,  does  not  seem  to  have 
been  made  a  point  at  the  trial.  It  may,  however,  be  well 
worthy  of  serious  consideration,  whether,  independently  of  his 
position  as  a  party,  he  has  not  such  an  interest  as  renders  him 
incompetent.  In  the  view  which  we  have  taken  of  the  case,  it 
is  immaterial  to  the  case  whether  the  court  erred  in  rejecting 
the  evidence  contained  in  the  bill  of  exceptions.  Nor  is  it 
necessary  to  notice  the  exceptions  to  the  charge,  except,  as  has 
already  been  done,  in  the  preceding  ;remarks. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

The  Riobt  to  Skt  up  a  Dsfeksb  in  the  form  of  a  special  plea  la  not  taken 
away  by  the  fact  that  it  might  be  proved  under  the  general  israe:  Jokn$  v. 
BolUm,  12  Pa.  St.  342,  citing  the  principal  case. 


Shabp  V.  Emmet. 

[6  WBABTOXr,  388.1 

IXDOBSBMENT  BT  A  Faotor  OF  A  BiLL  OF  ExcHAKOB  remitted  to  his  prin- 
oipal  in  payment  of  goods  sold  on  the  latter's  account,  raises  no  liability 
on  his  part  towards  the  latter,  unless  it  may  be  shown  that  at  the  tima 
of  his  indorsement  he  intended  to  assume  a  personal  liability. 

**  1.  JtflMM  T.  Mamt,  6  Watts.  816. 
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OONTBACT  BT  ▲  FACTOR  TO  GuARAifTEB  his  Sale  for  a  preminm  beyond  the 
QBnal  rate,  is  a  contract  of  guaranty  of  the  solvency  of  his  vendees,  and 
not  of  the  worth  of  the  bills  purchased  by  him  and  remitted  in  payment. 

Wh£thxb  a  Witness  mat  bb  Contradicted  without  having  been  first 
given  an  opportunity  to  explain  the  evidence  which  is  relied  on  for  that 
purpose,  is  a  question  which  is  left  to  the  discretion  of  the  trial  oourts. 

Intbbfbbtation  of  a  Contract  bt  One  of  the  Parties  can  not  be 
aided  by  showing  his  letters  to  one  not  a  party  to  the  suit,  in  which  ap- 
pears the  construction  that  he  has  placed  upon  a  similar  contract  with 
that  third  party. 

Assumpsit.  The  action  was  upon  a  bill  of  exchange  dxawn  by 
J.  Thompson,  of  New  York,  on  Bathbone  &  Co.,  of  Liverpool, 
and  indorsed  by  Thompson  to  Sharp,  and  by  Sharp  to  Emmet. 
^The  bill  was  dishonored;  whereupon  due  steps  were  taken  to  fix 
the  liability  of  the  indorsers,  and  this  action  was  brought.  The 
relationship  of  factor  and  principal  existed  between  Sharp  and 
Emmet.  The  bill  was  forwarded  by  the  former  in  payment  of 
goods  of  the  latter  consigned  to  and  sold  by  him.  In  the  ac- 
count of  sales  made  by  Sharp,  Emmet  was  charged  with  ''  com- 
mission and  guarany  five  per  cent."  The  construction  put 
upon  the  phrase  by  the  defendant  was  attempted  to  be  aided  by 
reading  in  evidence  certain  letters  of  his  to  Halliday,  Son  & 
Brooks,  in  explanation  of  similar  account  sales.  The  evidence 
was  admitted  over  defendant's  objection.  Proof  was  also  in- 
troduced by  both  parties  as  to  the  commercial  standing  of  J. 
Thompson.  The  other  facts  of  the  case  appear  from  the  opin- 
ion. It  was  admitted  by  both  parties  that  Sharp  was  to  be  held 
to  a  due  exercise  of  discretion  and  judgment  in  his  purchase  of 
bills  for  remittance  to  his  principal.  The  questions  in  dispute 
were  as  to  the  efiEect  of  defendant's  indorsement  and  of  the  al- 
leged contract  of  guaranty.  The  jury  was  charged  that  defend- 
ant's indorsement  rendered  him  prima  facie  liable,  though  the 
indorsement  was  open  to  explanation.  The  effect  of  the  con- 
tract of  guaranty  was  left  to  the  jury.  The  jury  f otmd  for  the 
plaintiff. 

Scott  and  IngersoU,  for  the  plaintiff  in  error. 

Cadwalader,  contra. 

By  Court,  Sebgeakt,  J.  Although  the  decision  in  The  Me* 
chanica  Bank  v.  Earp,  4  Bawle,  389,  is  distinguishable  from  the 
present — that  being  the  case  of  a  mere  agent  for  transmission, 
who  indorsed  the  note,  this,  of  a  factor  who  remitted  a  bill  to 
his  principal  in  payment— yet  the  principles  settled  there,  rule 
ihe  present  case.    Formerly  there  seems  to  have  been  in  the  law 
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mercliant  a  severe  and  inflexible  role  applied,  that  whenever  an 
agent  or  factor  indorsed  a  bill,  he  was  liable  on  his  indorsement^ 
unless  he  took  care  at  the  time  to  limit  his  responsibility,  stat-r 
ing  that  it  was  '*  sans  recours"  or  by  procuration,  or  some  sim- 
ilar mode.  The  authorities  cited  by  Mr.  Justice  Rogers,  in  The 
Mechanics  Bank  v.  Earp,  and  those  referred  to  in  the  argument 
liere,  sufficiently  show  this.  But  it  is  equally  certain,  that  in 
more  modem  times  the  severity  of  this  rule  has  been  relaxed; 
and  it  is  now  held,  that  between  the  agent  and  the  principal, 
the  agent  remitting  a  bill  for  payment  with  his  indorsement,  is 
not  obliged,  in  order  to  exempt  himself,  to  do  so  in  express 
terms  on  the  face  of  the  indorsement.  Such  a  restriction  ia 
objectionable  in  many  instances,  as  calculated  to  throw  a  doubt 
over  the  responsibility  of  the  prior  parties,  and  to  discredit  them 
with  those  who  may  see  the  indorsement.  The  rule  is,  thai 
the  indorsement  of  the  factor  must  be  construed  by  the  circum- 
stances under  which  it  is  made;  and  unless  there  be  something 
to  show  that  in  indorsing  he  intended  to  render  himself  person- 
ally liable,  or  that  he  was  bound  to  do  so,  it  ought  not  to  be  so 
intended .  A  factor  remitting  a  bill  to  his  principal  in  payment 
of  goods  sold  on  his  account,  and  receiving  no  consideration 
for  guaranteeing  the  bill,  nor  undertaking  to  do  so,  is  not  per- 
sonally responsible  merely  on  his  indorsement. 

But  it  is  contended,  that  here  the  factor  received  five  per  cent* 
for  commissions  and  guaranty,  which  included  a  guaranty  of  the 
remittance.  This  is  a  question  of  intention  on  the  evidence. 
The  general  rule  was  veiy  carefully  considered  by  the  supreme 
court  of  New  York,  in  Leverick  v.  Meigs,  1  Cow.  664,  and  it  was 
decided,  that  under  a  contract  by  a  factor  to  guarantee  his 
sales,  on  a  certain  premium  beyond  the  usual  commission,  the 
guaranty  is  only  of  the  solvency  of  the  purchaser,  and  not  of 
the  validity  of  the  bill  purchased  in  the  usual  course  of  business, 
and  remitted  on  account  of  the  principal. 

Two  bills  of  exception  were  taken  to  the  evidence. 

1.  Mr.  Spackman  was  called  and  examined  by  the  defendant. 
On  his  cross-examination  by  the  plaintiff,  he  stated  that  during 
the  period  in  which  he  was  selling  certain  bills  drawn  by  Thomp- 
son, he  heard  that  he  was  buying  cotton  in  New  York  at  higher 
prices  than  some  others;  but  he  never  heard  any  suspicions  or 
doubts  of  the  goodness  of  his  bills,  before  the  news  from  Liver- 
pool. His  brother-in-law,  Mr.  Wilson,  did  not  state  any  doubt 
on  his  mind  about  the  goodness  of  the  bills.  The  plaintiff  in 
reply  called  Joseph  B.  Evans,  and  offered  to  prove  bj  him  a 
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<x>nyersation  which  had  occnrred  between  him  and  Mr.  Spack- 
man,  in  which  Spackman,  before  the  news  from  Liverpool,  had 
heard  doubt  and  suspicion  of  the  goodness  of  Thompson's  bills. 
The  defendant  objected.  The  plaintiff,  referring  to  the  above 
evidence,  urged  that  the  evidence  was  offered  to  contradict  that 
part  of  Mr.  Spackman's  testimony.  The  court  admitted  the 
evidence,  and  the  defendant  excepted. 

The  rule  now  relied  on  by  the  defendant  is  that  which  was 
established  in  The  Queen's  case,^  that  before  giving  such  evidence 
to  contradict  a  witness,  he  must  be  first  asked  particularly  as  to 
the  conversation  concerning  which  he  is  to  be  contradicted. 
That  seems  to  have  been  considered  in  The  Queen's  case,  as  a 
rule  of  practice  previously  established  in  England.  Here,  it  is 
believed,  it  has  not  been;  and  though  there  are  many  cases  in 
which  it  would  be  fair  and  proper,  that  a  witness  should  have 
an  opportunity  of  refreshing  his  memory,  by  being  directed 
particularly  to  the  subject,  before  he  is  contradicted,  yet  there 
are  other  cases  in  which  it  would  be  inconvenient  to  lay  it  down 
as  an  imiform  rule  of  practice.  The  witness  may  have  gone 
away,  out  of  the  jurisdiction  of  the  court:  and  in  the  case  of  a 
deposition,  the  course  wotdd  be  impracticable.  In  Massachu- 
setts, the  question  was  very  carefully  considered  in  their  supreme 
court,  and  in  a  learned  and  able  opinion  they  dissented  from  the 
rule  in  toto.  We  are  disposed  to  leave  it  in  Pennsylvania,  as  a 
matter  for  the  discretion  of  the  courts  on  the  trial,  as  we  believe 
it  has,  generally  speaking,  hitherto  been. 

As  to  the  second  exception,  we  think  the  transactions  of  the 
defendant  with  Halliday,  Jones,  and  Brooks,  were  not  evidence 
in  this  cause,  being  res  inter  alios  acta. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Whether  Evidencb  of  Contradictory  Statements  made  by  a  witness 
«hall  be  admitted  without  first  interrogating  the  witness  in  regard  thereto,  ia 
a  question  left  to  the  sound  discretion  of  the  trial  coart:  McKee  v.  Jones,  6 
Pa.  St.  429;  SUam$  ▼.  Merchants*  Bank,  53  Id.  498,  citing  the  principal  case. 
As  to  impeachment  of  witnesses  generally,  see  Cfiess  v.  Cheas,  21  Am.  Dec. 
351;  People  v.  Mather,  Id.  122,  and  cases  cited  in  the  note  to  the  latter  of 
ihesecases. 

1.  9Brod.kB.38A. 
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Frbvall  v.  VvroEL 

[5  Wbabxojt,  895.] 

Bbalbd  Instbumxnt,  though  IK  Form  a  Pbomissobt  Non,  is  ne7«rtli»> 

let!  a  specialty,  and  no  liability  arises  from  aa  indorsement  thereon. 
Brokxe  is  thb  Geitebal  Aoent  of  a  Pbikoipal  who  has  intmsted  him 

with  the  disposition  of  a  security,  and  may  bind  him  by  aa  expi— 
.  gnaianty  that  the  secority  shall  be  paid  by  the  maker. 
AoKBSMBNT  FOUNDED  IN  A  MisooNospTiON  caosed  by  the  misrepreaentatioa 

of  one  of  the  parties  may  be  avoided,  thoagh  the  misre|nresentation  wa» 

not  fraudulent. 
Though  a  Misconoxftion  bb  Qxns  of  Law,  the  oontraot  may  be  avoided 

on  account  thereof.    Thus  if  a  broker  persuade  a  pnrofaaaer  that  his  prin* 

oipal's  indorsement  on  a  sealed  instrument  is  equivalent  to  an  indonemeni 

on  a  promissory  note,  the  purchase  may  be  avoided. 

Assumpsit.  The  gist  of  the  action  was  defendant's  indotse* 
ment  on  the  following  sealed  instrument: 

''5,000.  Bahk  of  New  Bbuhswiok, 

[sBAL.]  December  16,  1883. 

''  Four  months  after  date,  the  president  and  directors  of  the 
bank  of  New  Brunswick,  promise  to  pay,  to  order  Thomas 
Fitch,  five  thousand  dollars,  without  defalcation  or  discount,  for 
value  received.  J.  C.  Yandtkb, 

*'  F.  BiGHHOND,  Cashier.  President." 

Payment  of  this  instrument  was  refused  on  the  day  of  its  ma- 
turity; whereupon  notice  was  given  to  Fitch,  and  subsequently 
this  action  was  begun,  it  being  insisted  that  under  the  chartei 
of  the  bank,  this  sealed  instrument  amoimted  but  to  a  promis- 
sory note,  and  that  defendant's  liability  was  that  of  an  indorse! 
on  negotiable  paper.  The  provision  of  the  charter  relied  upon 
was  to  the  effect  that  **  the  corporation  shall  not  directly  or  in- 
directly deal  or  trade,  in  anything  except  bills  of  exchange, 
promissory  notes,  gold  or  silver  bullion,  or  in  the  sale  of  goods 
which  shidl  be  the  produce  of  its  lands;  nor  shall  the  said  cor- 
poration take  more  than  at  the  rate  of  seven  per  cent,  per  annum 
for  or  upon  its  loans  or  discounts."  Besides  the  cotmts  charg- 
ing defendant  as  indorser  of  negotiable  paper,  the  declaration 
contained  the  common  money  counts.  The  manner  in  which 
the  instrument  came  into  plaintiff's  hands  appears  from  the 
opinion.    A  nonsuit  was  granted  in  the  court  below. 

C,  IngersoU,  for  the  plaintiff  in  error. 

Chester,  contra. 

By  Oourt,  Gibson,  0.  J.    It  is  dear,  that  recourse  to  th* 
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defendant  can  not  be  liad  on  his  indorsement.  Bearing  the^ 
corporate  seal  of  the  bank  on  its  face,  thongb  framed  in  other 
respects  as  a  promissoiy  note,  the  instroment  is  a  specialty;  and 
no  obligation  arose  from  the  indorsement  of  it,  either  by  the 
statute  or  the  custom  of  merchants.  But  under  the  circum- 
stances of  the  transfer,  may  not  the  money  paid  for  it  be  recoT* 
ered  back  on  the  money  coimts? 

The  defendant  must  abide  by  the  representation  of  the  broker 
who  represented  him.  The  note,  as  it  is  called,  with  the  de- 
fendant's indorsement  of  it,  was  handed  by  him  to  his  partner, 
to  raise  money  on  it  on  the  best  terms  that  could  be  had;  and 
there  was  consequently  no  limitation  of  his  authority.  The 
partner  put  it  into  the  hands  of  his  broker,  without  instructing 
him  that  there  was  to  be  no  recourse  to  the  defendant,  and  with- 
out restriction  as  to  conditions.  Thus  the  broker  became  the 
defendant's  general  agent  to  dispose  of  the  particular  security; 
and  nothing  is  better  established  than  that,  even  in  the  absence 
of  express  restriction,  the  defendant  would  haye  been  boimd  by 
an  express  guaranty,  had  the  broker  entered  into  one.  In  Fenn 
T.  Harrisony  4  T.  B.  177,  it  was  settled  that  the  guaranty  of  an 
agent  employed  by  indorsees  of  a  bill  to  get  it  discotmted  binds 
the  employers  to  refund  in  case  it  be  dishonored.  But  there 
was  no  formal  guaranty;  and  as  the  law  of  warranty  arising  on 
a  sale  of  chattels,  is  inapplicable  to  the  transfer  of  a  chose  in 
action,  the  case  could  not  be  brought  within  the  principle  of 
those  modem  decisions,  even  did  we  approve  of  them,  which 
have,  in  England  and  some  of  the  American  states,  turned  eveix 
representation  into  a  warranty,  in  derogation  of  the  actuid. 
meaning  and  intent.  Still  if  this  note  was  piurchased  under  an 
erroneous  impression  received  from  even  an  innocent  misrepre- 
sentation of  the  seller,  it  will  not  be  said  that  the  bargain  may 
not  be  treated  as  a  nullity,  and  the  price  be  recovered  back  a& 
so  much  paid  without  consideration,  and  consequently  to  the 
plaintiff's  use.  It  is  an  elementary  principle,  that  an  agreement 
founded  in  a  false  conception,  is  a  nidlity  in  respect  to  the  party 
who  misconceived,  because  he  assented  to  it,  not  absolutely, 
but  on  a  condition  not  verified  by  the  event:  2  Powell  on  Con- 
tracts, 196.  What  are  the  facts  here?  Mr.  Ctircier,  the  plaint- 
iff's agent  for  investment,  teUs  a  broker  of  whom  he  is  inquiring 
for  an  eligible  fund,  that  the  rate  of  interest  is  a  secondary 
consideration,  but  that  the  security  must,  in  his  own  phrase,  be 
first-chop:  on  which  the  broker  produces  the  note  in  question, 
and  points  to  the  name  of  his  principal  as  a  guaranty.    The 


Digitized  by 


Google 


560  Frevall  u  FrrcH.  [Pemi 

next  day  he  repeats  what  he  had  said,  and  adds  an  assmanee  of 
the  defendant's  sufficiency. 

Now  it  is  fallacious  to  say  that  any  part  of  this  was  not  within 
the  scope  of  his  authoriiy.  If  the  defendant  did  not  intend 
that  the  note  should  be  negotiated  on  the  responsibility  of  his 
name,  why  did  he  indorse  it?  To  hold  out  his  indorsement  as  a 
bait,  knowing  the  paper  not  to  be  negotiable,  would  be  to  med- 
itate a  fraud  which  would  make  short  work  with  any  bargain 
made  on  the  faith  of  it;  and  the  most  faTorable  construction 
that  can  be  made  of  his  conduct,  is  to  assume  that  he  actually 
intended  to  inctu:  the  responsibility  of  an  indorser.  The  pre- 
sumption is  that  every  man  who  puts  his  name  on  paper  thrown 
upon  the  market,  does  so  to  add  to  its  credit;  and  the  defendant 
^ther  meant  to  sell  on  the  faith  of  his  indorsement,  or  he  in- 
tended to  commit  a  fraud.  It  is  not  to  be  doubted,  then,  that 
in  the  apprehension  of  the  plaintiff's  agent,  the  bargain  rested 
on  an  assumption  of  the  defendant's  responsibilty ;  and,  that  the 
indorsement  failing,  the  bargain  goes  with  it.  It  is  insisted, 
however,  that  a  bargain  can  be  set  aside  only  for  a  misconcep- 
tion of  fact,  and  not  of  law  with  which  every  one  is  bound  to 
be  acquainted.  That  position  is  disproved  by  Lansdoum  v. 
Lamdown,  Moseley,  364;  in  which  a  deed  executed  on  the  mis- 
taken advice  of  a  school-master  in  regard  to  a  point  of  law,  was 
set  aside  and  the  party  ordered  to  convey.  This  principle  is 
not  peculiar  to  equity;  for  being  of  the  essence  of  every  con- 
tract, it  is  equally  enforced  at  law  whenever  the  court  can  look 
at  the  consideration,  and  when  a  chancellor  has  not  exclusive 
jurisdiction.  How  the  cause  may  appear  at  a  second  trial,  it  is 
impossible  to  say;  but  as  it  appears  in  our  paper  book,  it  pre- 
sents no  obstacle  to  a  recovery.  It  has  been  objected  that  the 
money  was  paid  to  the  use  of  the  partners  for  whom  it  was 
raised;  but  it  was  paid  to  the  defendant's  agent  in  the  first  in- 
stance, and,  by  consequence,  to  the  defendant  himself,  with 
whom  alone  the  plaintiff  stood  in  privity;  and  his  subsequent 
iMlvancement  of  it  to  the  firm,  can  not  discharge  his  obligation 
to  refund,    llie  cause  is  therefore  sent  to  another  jury. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Ak  Instrumxmt  in  Fobm  a  Promissort  Notk,  if  under  seal,  will  not  bt 
negotiable  paper,  nor  governed  by  the  rules  of  oommerdal  law;  therefore  thn 
defense  of  want  of  consideration  may  be  made  in  an  action  brought  thereon, 
«yen  as  against  an  innocent  holder:  Hapkin$  v.  Jfailroad  Companift  8  Watts 
A,  8.  411. 

Ah  iNDOBsnmiT  on  an  Instruhxnt  Requestino  the  payment  of  money. 
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by  the  person  apon  whom  the  request  is  made,  will  not  anumnt  to  an  aooept- 
anoe  if  the  instrument  be  not  negotiable:  CfUleapie  ▼.  Mather^  10  Pa.  St..31» 
citing  the  principal  case. 

The  cases  upon  the  debatable  question  whether  a  mistake  of  law  will  be 
relieved  against,  reported  in  this  series,  are  collected  in  the  note  to  Norton  t. 
Marden,  82  Am.  Dec.  132. 


Bensell  v.  Ghanoellob. 

(6  Whabtom,  871.] 

DiQLABAnozra  or  an  Aoknt  Impuonino  his  Authobitt  are  inadmissible 
against  parties  whose  rights  depend  upon  the  existence  of  that  authority. 
Thus  declarations  of  an  agent  showing  his  belief  in  the  insanity  of  his 
principal  can  not  be  shown  against  a  purchaser  to  whom  he  has  conveyed. 

&UNmNO  OF  THS  Statutb  ot  LIMITATIONS  IS  NOT  SusPXNDKD  by  a  dis- 
ability which  occurs  subsequently  to  the  time  that  the  right  of  action 
accrued. 

LuNATio  HAT  Avoid  his  Deed  made  during  insanity. 

Ejeothent.  Engle  Bensell  died  in  1805,  leaving  a  will  in  which 
he  devised  a  life  estate  in  the  land  in  question  to  his  brother, 
<3teorge  Bensell,  remainder  to  such  of  the  children  of  the  latter 
as  might  be  living  at  the  time  of  his  death.  PlaintifEs  were 
these  children;  their  father,  George  Bensell,  having  died  in 
1827.  In  1803,  that  is,  prior  to  the  death  of  Engle  Bensell, 
Oeorge  Bensell,  acting  as  his  attorney  in  fact,  executed  to  de- 
fendajit's  predecessor  a  deed  of  this  land.  Plaintiffs  sought  to 
avoid  this  deed  by  proof  that  Engle  Bensell  was  insane  at  the 
time  of  its  execution.  In  support  of  this  branch  of  their  case 
they  introduced  evidence  of  the  declarations  of  George  Bensell, 
about  the  time  of  his  execution  of  the  deed  in  1803,  which  woidd 
show  that  he  knew  at  the  time  of  his  brother's  insanity.  The 
evidence  was  rejected.  Defendant  relied  on  the  statute  of  lim- 
itations. The  jury  was  instructed  that  if  the  deed  of  1803  was 
taken  in  good  faith  by  the  purchaser,  his  possession  at  once 
became  adverse,  and  that  the  statute  would  not  be  interrupted 
because  of  the  minority  of  plaintiffs  at  the  time  of  the  death  of 
Engle  Bensell  in  1805. 

MsredUh,  for  the  plaintiffs. 

Cadwalader,  contra. 

By  Oourt,  Gibson,  0.  J.  The  petition  of  Dr.  Bensell  to  have 
his  principal  removed  for  mental  incapacity,  his  agreement  to 
pay  for  his  maintenance  as  an  insane  patient  in  the  Penncfylvania 
hospital,  his  memoranda  of  a  conversation  with  the  deputy 
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register,  and  his  unfinished  draught  of  a  letter,  are  all  evinciye- 
of  ah  opinion  that  his  principal  was  insane.  But  what  has  hi» 
opinion  to  do  with  the  question  whether  he  was  actually  so  ? 
We  know  that  admissions  bj  an  agent  in  the  course  of  th& 
business,  are  evidence  to  ^charge  the  principal,  because,  in  con- 
templation of  law,  they  are  the  admissions  of  the  principal;  but 
we  know  not  on  what  grounds  they  can  be  received  to  affect  one 
who  has  done  nothing  to  make  them  his  own.  To  suffer  an 
agent's  by-play  to  impugn  his  acts,  would  open  a  wide  field  to 
collusion  with  his  principal.  Without,  then,  a  ground  laid  by 
evidence  of  conspiracy  with  the  party  to  be  affected,  no  trace  of 
which  is  discoverable  in  this  record,  an  agent's  surmise  that  his 
principal  was  mad,  is  incompetent  to  prove  him  so. 

Of  the  remaining  point,  little  more  need  be  said,  than  that  it 
is  ruled  by  Thcmpson  v.  Smith,  7  Serg.  &  R.  209  [10  Am.  Dec. 
463],  in  which  a  title  that  had  accrued  during  in&ncy,  wa» 
barred  at  the  expiration  of  the  indulgence  allowed  to  that  dis- 
ability, though  coverture  had  intervened  and  continued,  with- 
out intermission,  till  suit  brought.  The  principle  of  that  case 
arises  directly  out  of  the  words  of  the  statute.  '*  If  any  person,'*^ 
it  is  said  in  the  proviso,  ''  having  such  right  or  title,  shall  be» 
at  the  time  such  title  first  descended  or  accrued,  within  the  age 
of  twenty-one  years, /erne-covert,  mm  compos  mentis,  imprisoned, 
or  beyond  sea,  and  without  the  United  States,"  such  person 
shall  have  ten  years  to  bring  suit  after  coming  of  age,  etc. 
Thus,  disabilities  subsequently  accruing,  are  not  provided  for; 
and  for  that  reason,  the  statute,  having  once  started,  runs  over 
every  obstacle:  which  accords  with  the  construction  made  by 
the  British  courts  of  the  proviso  in  the  statute  21  Jac.  1,  of 
which  ours  is  a  transcript,  as  in  GottereU  v.  Dutton,  4  Taunt. 
825,  and  Duroure  v.  Jones,  4  T.  R.  410.'  Were  it  not  for  this,. 
a  play  of  alternate  disabilities  might  keep  a  right  of  entiy  afoot 
indefinitely.  If,  then,  there  was  such  a  right  in  Engle  Bensell, 
who,  though  to  be  taken  for  a  liinatic,  was  not  an  infant,  the 
plaintiffs  who  represent  him  can  not  call  their  in&ncy  in  aid  of 
his  disability;  for  though  they  may  have  been  in&nts  when  the 
land  was  conveyed  by  his  agent,  it  was  not  their  infancy  which 
prevented  him  from  contesting  the  validity  of  the  deed  by  an 
action. 

It  is  said  that  being  insane,  and  consequently  incompetent 
as  it  is  supposed,  to  stultify  himself,  he  had  not  a  right  of  en- 
try, because  he  could  not  prosecute  it  by  action.    If  that  were 
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80,  the  saTiDgy  in  oases  like  the  present,  would  be  unnecessary; 
for  the  heir  or  alienee  would  have  a  longer  period  of  indulgence 
without  it.  To  give  him  ten  years  from  the  cessation  of  the  dis- 
ability, did  the  statute  only  then  begin  to  run,  would  be  absurd. 
But  that  a  lunatic  would  have  right  of  entry,  notwithstanding 
a  well-founded  personal  incapacity  to  prosecute  it  by  action,  es- 
pecially when  he  might  prosecute  it  by  entry,  is  eyident  fronk 
the  admitted  capacity  of  a  committee  to  prosecute  it  on  his  title;, 
for  it  can  not  be  pretended  that  such  a  right,  when  founded  oik 
the  invalidity  of  a  lunatic's  act,  arises,  for  the  first  time,  at  the- 
finding  of  an  ofiSce.  In  that  respect,  he  might,  were  it  neces- 
sary, be  put  in  the  predicament  of  an  alien  enemy,  whose  per 
sonal  incapacity  to  sue  is  independent  of  his  cause  of  action. 
But  no  rule  founded  on  so  absurd  a  supposition  as  that  a  man 
can  not  tell  whether  he  was  out  of  his  senses  at  a  particular  pe- 
riod, or  what  he  did  when  he  was  so,  can  hold  its  ground;  and 
the  wonder  is,  that  it  has  been  endured  so  long  by  the  British- 
courts.  Who,  that  has  conversed  with  an  insane  man,  has  not 
heard  him  speak  of  past  transactions  with  entire  accuracy;  and 
is  it  creditable  that  restoration  to  reason  has  the  effect  of  effiio- 
ing  past  impressions?  That  memory  is  often  more  intense  in 
madness  than  in  health,  that  a  maniac  can  frequently  trace  the 
disordered  action  of  his  mind  through  all  its  wanderings  in  the 
wildest  delirium,  and  that  he  is,  at  the  time,  often  semi-consdous^ 
of  the  fallacy  of  his  illusion,  is  shown  in  a  recent  narrative  of 
his  own  case,  by  an  unfortunate  son  of  the  unfortunate  premier, 
Mr.  Perdval — a  narrative  which,  by  its  minute  delineation  of 
the  morbid  sensibilities  and  distempered,  but  pretematurally 
acute,  perceptions  of  a  religious  madman,  has,  it  is  conceded^ 
added  more  to  the  stock  of  professional  knowledge  in  regard  ta 
the  moral  treatment  proper  for  an  insane  patient,  than  all  thai 
had  preceded  it  thrice  told.  But  of  what  importance  are  his  per- 
ceptions or  his  reminiscences?  The  question  has  regard,  upon 
principle,  not  to  what  he  can  recollect,  but  what  he  can  prove. 
How,  then,  does  it  stand  on  authority  ?  That  one  who  has  been 
insane  shall  not  be  received  to  allege  his  own  infirmity,  or  ta 
blemish  himself,  as  it  is  sometimes  improperly  called,  is  by  no 
means  settled  in  England  at  this  day.  Till  the  reign  of  Henry 
TI.,  it  is  admitted  on  all  hands,  the  law  was  held  that  he 
might;  and  Mr.  Powell,  in  his  treatise  on  contracts,  page  19,  ad- 
mits, that  if  the  reason  of  the  thing  coincided  with  it,  the  weight 
of  authority  might  be  admitted  to  be  that  way;  but  he  thinks  it 
decisive  that,  unlike  infancy,  to  which  it  has  been  compared,^ 
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this  particular  disability  maj  be  f eigned^  and  that  the  law  there- 
fore must  necessarily  preclude  the  possibility  of  fraud  from  it 
by  precluding  an  allegation  of  the  fact  from  which  it  might 
spring. 

Now  to  say  nothing  of  the  impossibility  of  suppressing  all 
transactions  that  may  be  infected  with  fraud,  or  of  the  inconsist- 
ency of  precluding  the  liinatic  himself  from  alleging  his  infirmity, 
in  order  to  be  secure  against  imposition,  and  yet  allowing  his 
<;ommittee  to  do  it  for  him,  it  may  be  remarked,  that  the  asser- 
tion of  dissimilitude  is  unfounded  in  fact,  as  veiy  clear  proofs 
of  infancy  may  be  counterfeited;  and  I  have  known  a  party,  on 
the  other  hand,  overreached  by  an  assumed  capacity  to  convey. 
On  the  other  side  of  the  question  stands  the  name  of  Mr.  Fon- 
blanque  (b.  1,  c.  2,  sec.  1,  note  f),  who  thinks  that  Fitzherberf  s 
doctrine,  in  opposition  to  that  which  is  supposed  to  be  currently 
received,  is  sustained,  as  well  by  his  reasons  as  his  authorities. 
Sir  William  Blackstone  speaks  of  the  notion  that  a  man  shall 
not  be  admitted  to  plead  his  insanity,  with  evident  disparage- 
ment. It  is  however  but  a  question  of  pleading,  after  all;  for 
no  one  has  ventured  to  question  the  decision  in  Yates  v.  Boen,  2 
Stra.  1104,  in  which  lunacy  was  given  in  evidence  under  non  est' 
factum.    Indeed,  that  precedent  was  followed  in  Foulder  v.  Silk, 

5  Camp.  126,  and  even  so  late  as  Bagsier  v.  Porismoidh,  7  Dow. 

6  By.  614,  Mr.  Justice  Littledale  went  the  whole  length  of  affirm- 
ing that  a  deed  might  be  avoided  by  a  plea  of  limacy;  though  in 
Brown  v.  JodreU,  3  Car.  &  P.  30,  Lord  Tenterden  intimated  that 
tk  iiinatic  might  not  allege  his  incapacity,  \inless  he  had  been 
imposed  on  in  consequence  of  it.  That,  however,  was  said  in 
reference  to  a  contract  for  work  and  labor  done;  which,  if  not 
otherwise  unfair,  can  not  be  avoided  by  the  lunatic,  or  any  one 
else.  Finally,  in  Turner  v.  Meyers,  1  Hagg.  Cons.  414,  it  was 
held  by  Sir  William  Scott,  for  clear  law,  that  a  party  who  was 
deranged  at  the  time  of  his  marriage,  may  come  into  ihe  ecclesi- 
astical court  to  maintain  his  own  past  insanity;  and  that  a  de- 
fect of  capacity  from  that  cause  invalidates  the  contract  of  mar- 
riage as  well  as  any  other.  Thus  stands  the  controversy  in 
England.  In  the  United  States,  we  have  an  explicit  opinion  by 
the  distinguished  author  of  the  commentaries  on  American  law, 
2  Kent,  451,  that  the  doctrine  of  Littleton  and  Coke  is  mani- 
festly unjust,  absurd,  and  actually  exploded;  in  which  he  is 
«ustained  by  Webster  v.  Woodford,  3  Day,  90;  Orant  v.  Thomp- 
son, 3  Conn.  203;'  MUcJiellv.  Kingman,  5  Pick.  431;  and  Rice  v. 
Peei,  5  Johns.  503.*    Whatever,  then,  may  be  the  rule  in  Eng- 

1.  4  Conn.  208:  S.  0..  10  Am.I>6<*  "^  a.  IS  fohntToci! 
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land,  I  take  it  to  be  settled  in  America,  that  the  party  himself 
may  avoid  his  acts,  except  those  of  record  and  contracts  for 
necessaries  and  services  rendered  by  allegation  and  proof  of  in- 
sanity. As  then  Engle  Bensell  had  a  right  of  entry  on  which  he 
Was  competent  to  maJTitain  an  action,  the  bar  was  complete  at 
the  expiration  of  twenty-one  years  from  the  conveyance;  for  the^ 
sta\;ate,  beginning  its  course  by  reason  of  his  capacity  to  regain 
the  possession,  ran  over  the  intermediate  freehold  of  Br.  Bensell 
under  the  will,  and  overreached  the  ten  years  allowed  for  the 
partictdar  disability. 
Judgment  afiSrmed. 

A  Gramtob  is  Allowbd  to  Show  his  Insanttt  at  the  time  of  the  execu- 
tion of  a  deed,  for  the  purpose  of  avoiding  it:  Rogers  v.  Walker,  6  Pa.  St. 
374.  It  does  not  matter  that  the  insanity  was  the  resolt  of  intoxication,  or 
at  least  in  this  case  he  will  be  allowed  to  avoid  the  deed  by  such  proof,  where 
no  rights  of  bona  fide  purchasers  have  intervened :  Clifton  v.  Davis,  1  Fars. 
33,  citing  the  principal  case.  The  principal  case  is  also  cited  in  Hewry  v. 
Carson,  59  Pa.  St.  306.  The  manner  in  which  insanity  aflfeots  the  right  to 
contract  is  treated  of  at  length  in  the  note  to  Ja/ckson  v.  King,  15  Am.  Dea  36U 


Ghafman  v.   Gommokwealkh. 

[5  Whabtov,  427.] 

Word  "  Malioiouslt'*  is  ak  Eqxtivalent  for  thb  Word  "  WTLLruUsi*^ 

in  an  indictment. 
Indictment  for  a  Statotort  Offense  most  conclude  **  contra /ormam 

staluti," 

Indiotment  for  arson.  The  indictment  was  as  follows:  ^'Th» 
grand  inquest,  etc.,  do  present  that  Henry  Chapman,  late  of  the 
said  county,  laborer,  on  the  thirteenth  day  of  January,  in  the 
year  of  our  Lord  1839,  with  force  and  arms,  at  etc.,  feloniously^ 
unlawfully,  and  maliciously  did  set  fire  to  a  certain  barrack  of 
Abraham  Brown,  there  situate,  with  intent  to  destroy  the  same^ 
to  the  great  damage  of  the  said  Abraham  Brown,  contrary  to  the 
form  of  the  act  of  general  assembly  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  commonwealtb 
of  Pennsylvania.  And  the  grand  inquest,  etc.,  do  further  pre* 
sent  that  the  said  Henry  Chapman,  at  etc.,  with  force  and  arms, 
feloniously,  willfully,  and  maliciously  did  set  fire  to  and  barn 
a  certain  stable  of  the  aforesaid  Abraham  Brown,  there  situate, 
to  the  evil  example  of  all  others  in  like  case  offending,  and 
against  the  peace  and  dignity  of  the  commonwealth  of  Penncfyl- 
vania."  The  prisoner  was  convicted.  Motions  were  made  in 
arrest  of  judgment,  upon  grounds  which  sufficiently  api>ear  from 
ihe  opinion. 
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,£o88^  for  the  plaintiff  in  error. 
Wright,  contra. 

By  CouBT.  The  word  '*  malicioaslj/'  in  the  first  count,  may 
ipasB  as  an  equivalent  for  the  word  "  willfully;*'  but  the  words 
***  barrack,  rick,  or  stack  of  hay,  grain,  or  bark,"  as  much  im- 
rport  a  barrack  of  hay  or  grain  as  tbey  do  a  rick  or  stack  of  hay 
or  grain.  They  were  used  elliptically  in  the  context  to  avoid 
repetition.  The  statute  is  an  amplification  of  the  act  of  1767, 
under  a  mitigated  punishment;  and  it  is  to  be  remarked,  that  it 
was  not  indictable  on  that  act,  though  it  is  so  now,  to  bum  a 
bam,  **  unless  it  had  hay  or  com  therein."  It  is  not  credible, 
therefore,  that  the  legislature  did  not  formerly  extend  as  much 
protection  to  a  bam  as  they  subsequently  intended  to  extend  to  a 
barrack,  which,  in  Pennsylvania,  is  an  erection  of  upright  posts 
supporting  a  sliding  roof,  usually  of  thatch;  for  of  all  the  build- 
ings on  a  fami,  it  is  the  cheapest,'  and  that  which,  independently 
of  the  property  housed  by  it,  offers  the  least  incitement  to  ma- 
licious mischi^.  It  is  not  generally,  if  at  all,  used  by  the  tan- 
mer  to  cover  his  bark;  but  containing  that  material,  its  contents 
^ould  be  within  the  words  of  the  statute,  and  the  protection 
intended  to  be  given  by  it. 

The  second  count  is  for  feloniously  burning  a  stable,  which 
-is  undoubtedly  a  subject  of  the  statutory  offense,  independent  of 
its  contents;  but  as  it  does  not  conclude  against  the  form  of  the 
statute,  and  there  is  no  such  felony  at  the  common  law,  there  is 
do  count  in  the  indictment  on  which  the  judgment  can  be  rested. 

Judgment  reversed. 


HEXDIiEBEBQ  V.  LtNN. 

[5  WBABTOlff,  480.] 

^tanviOB  BY  ▲  Pauper  undbb  Contract  tor  the  Sfaob  of  a  Ybab  giaw 
«  settlement,  whether  all  performed  under  one  contract  or  whether  per* 
formed  under  aeveral  distinct  contracts. 

CoKTRACT  OF  HiRiNO  IS  BY  THB  Year  where  the  duration  of  the  hire  is 
not  limited,  and  it  is  provided  that  it  can  be  terminated  but  upon  three 
months*  notice. 

CoHTRACT  OF  SERVICE  IS  NOT  Ikterrupteb  bt  Temporart  ABSENCES  where 
the  absence  is  with  the  consent  of  the  master  and  does  not  prevent  the 
disohai^^e  of  the  servant's  duties;  in  such  cases,  the  servant  is,  during 
his  absence,  in  the  constructive  service  of  the  master. 

Appsal  from  an  order  of  the  quarter  sessions  quashing  an 
Girder  of  justices  directing  a  paui>er's  removal  from  the  town* 
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'ship  of  Lynn  to  that  of  Heidleberg.  The  question  was  as  to 
«ettlement.  In  Januaiy,  1838,  Nathan  Lynn,  the  pauper,  re- 
■moTed  from  the  township  of  Heidelberg  to  that  of  Lynn.  In 
that  month  he  engaged  himself  to  Mr.  Eisenhart  to  work  in  the 
latter's  powder-mill  for  seventy-fiye  cents  a  hundred.  No  limit 
lis  to  time  was  placed  upon  the  hire,  but  it  was  provided  that 
the  contract  should  not  be  terminated  otherwise  than  upon 
three  months'  notice  by  either  party.  Lynn  continued  to  work 
tmdor  the  contract  until  in  March,  1839,  when  he  and  the  mill 
were  blown  up;  he  died  in  a  few  months  afterwards.  During 
ihe  period,  from  Januaiy,  1838,  to  March,  1839,  the  powder- 
mill  was  occasionally  closed,  and  during  such  periods  Lynn 
would  be  sometimes  employed  around  tiie  mill  in  drying  and 
packing  powder,  and  would  sometimes  have  his  time  at  his  own 
^disposal;  during  these  latter  periods  he  either  worked  for  Mr. 
Eisenhart,  went  to  school,  or  did  work  for  the  neighbors  in 
harvesting,  etc. ;  and  once  worked,  in  harvesting,  a  few  days  for 
iiis  father,  in  Heidleberg  township. 

MaUeryy  tot  the  appellants. 

GfibonSf  contra. 

By  Court,  Gibson,  C.  J.  As  our  qrstem  of  poor  laws  had  its 
•origin  in  that  of  England,  and  as  many  of  her  statutory  provis- 
ions were  re-enacted  here,  we  must  turn  to  some  of  them  to  have 
a  view  of  the  whole  groimd  in  contest.  By  3  and  4  William  & 
Mary,  c.  11,  **  If  any  unmarried  person,  not  having  a  child  or 
•children,  shall  be  lawfully  hired  into  any  parish  or  town  for  one 
year,  such  service  shall  be  judged  a  good  settlement  therein." 
The  insufficiency  of  this  was  that  it  went  no  further  than  5 
Eliz.,  c.  4,  which  also  prohibited  a  retainer  for  less  than  a  year; 
•and  the  insolence  of  servants,  it  is  said  in  Duns/old  v.  Bidgtoicky 
2  Salk.  535,  gaining  a  settlement,  as  they  did  by  12  Car.  11. » 
led  the  way  to  8  and  9  Wm.  m.,  c.  30,  by  which  it  was  enacted, 
*'  that  no  person  so  hired  as  aforesaid,  shall  be  adjudged  or 
•deemed  to  have  a  good  settlement  in  any  parish  or  township, 
Tinless  such  person  shall  continue  or  abide  in  the  same  service 
-during  the  space  of  a  whole  year."  Hence,  it  became  indis- 
pensable to  a  settlement,  that  there  should  have  been  both  a 
luring  and  service  for  a  year.  Our  law  seems  to  consider  serv- 
ice alone  as  a  meritorious  cause,  and  to  require  that  there  should 
have  been  a  contract  for  it,  only  as  a  proof  that  it  was  valuable, 
and  distinguishable,  in  that  respect,  from  those  feeble  and  tri- 
iUng  acts  which  are  sometimes  performed  in  requital  of  a  gratu- 
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itoiis  mainienance;  in  other  words,  to  show  that,  instead  of 
having  been  a  benefit  to  the  township  as  a  producer,  the  pauper 
had  been  a  burden  to  it  as  a  consumer,  from  the  beginning.  In 
the  ninth  section  of  the  statute  of  1836,  it  is  enacted,  that  a  set- 
tlement may  be  gained  ''  by  any  unmarried  person,  not  having 
a  child,  who  shall  be  lawfully  boimd  or  hired  as  a  servant  within 
such  district,  and  shall  continue  in  such  service  during  a  year." 
It  is  scarce  necessary  to  remark  on  this,  that  time  is  predicated 
of  the  service,  and  not  of  the  contract;  and  consequently  that 
what  is  required,  seems  to  be  no  more  than  a  continuance  in 
hired  service  during  the  period.  It  is  therefore  enough  for  th& 
purpose,  that  the  pauper  has  been  in  uninterrupted  employment, 
whether  under  one  contract  or  any  number  of  contracts.  Now 
the  reason  why  service  under  a  hiring  to  do  job  or  piece-work, 
gains  no  settlement  by  the  British  statutes,  is  not  that  the  serv- 
ice, but  that  the  contract,  does  not  come  up  to  the  exigence; 
and  The  King  v.  The  InhabUarUs  of  St.  Peters  in  Dorchester ^  2 
Bott's  Poor  Laws,  197,  was  decided  expressly  on  that  ground. 
But  though  the  contract  need  not  be  continuous,  yet  where  thera 
is  an  apparent  gap  in  the  service  by  temporary  cessation  from 
active  duty,  the  terms  of  the  hiring  may  be  consulted  to  ascer- 
tain whether  the  pauper  was  not  in  the  constructive  service  of 
an  employer;  and  on  such  an  inquiry,  decisions  on  8  and  9  Wm. 
m.  may  afford  very  valuable  assistance.  The  leading  princi- 
ple of  tiiese  is,  that  temporary  absence  from  actual  service,  if  it 
discharge  not  the  contract,  breaks  not  the  relation  of  master  and 
servant,  it  being  sufficient  that  the  pauper  did  all  that  was  re- 
quired of  him.  In  the  case  before  us,  as  payment  in  proportion 
to  the  product  was  stipulated  to  fix  the  rate  of  wages,  it  might 
easily  be  maintained  that  the  hiring  was  not  by  the  piece,  but 
for  an  indefinite  time.  Was  there,  then,  an  existing  contract  at 
those  intervals  when  he  was  absent  on  leave  ?  The  hiring  waa 
general,  and  on  terms  which  forbade  either  party  to  put  an  end 
to  it  without  three  months  notice;  which,  according  to  Bex  v. 
Wtncaunton,  2  Bott's  Poor  Laves,  196,  is,  by  implication,  a  hir- 
ing for  a  year.  Notice  of  dissolution  had  not  been  given;  and 
the  relation  of  master  and  servant  consequently  existed  at  the 
periods  of  absence.  It  seems,  therefore,  that  the  pauper  had 
gained  a  settlement  in  the  township  of  Lynn. 
Order  of  the  sessions  affirmed. 


Sebviob  if  mot  under  Contract  will  not  gain  a  settlement,  even  though. 
it  be  continued  for  more  than  a  year;  it  is  not  necessary,  however,  that  the 
service  be  all  performed  under  the  same  contract,  in  order  that  a  settlement 
be  gained:  Lewistan  v.  QranvUle^  6  Pa.  St.  284,  citing  the  principal  < 
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Stem's  Appeal. 

[6Whabtok,473.] 

Guardian  is  mot  Bound  to  Sue  Immediately  upon  an  mideoiired  liabil- 
ity which  has  oome  to  his  hands  as  part  of  his  ward's  estate. 

Guardian  mat  Receive  an  Unsecured  Promissory  Note  as  part  of  his 
ward's  estate,  instead  of  the  cash  which  he  would  have  received  had 
he  insisted  upon  it,  provided  that  at  the  time  that  he  received  the  note 
he  had  never  had  control  of  the  fund  which  it  represented.  Thus  he 
may  receive  from  administrators  a  note  executed  by  a  debtor  of  the 
estate,  to  himself  as  guardiau. 

Guardian  who  Fails  to  Collect  Interest  on  a  note  as  it  falls  due,  ia 
liable  for  its  ultimate  loss. 

Appsal  from  an  order  of  the  orphans'  court,  confirming  the 
accounts  of  appellant's  guardian,  John  D.  Bauman.  In  1832, 
Bauman  received  from  the  administrators  of  the  estate  of  appel- 
lant's father  a  promissory  note,  executed  by  D.  Heimbach  to 
himself »  which  he  indorsed  as  having  been  received  on  behalf  of 
his  wards.  This  note  was  payable  within  six  months  from  date, 
and  was  given  in  renewal  of  an  old  note,  payable  to  the  intes* 
tate.  No  attempt  was  made  to  collect  the  note  at  maturity,  nor 
at  anj  time  before  Heimbach's  death,  in  1837.  After  the  latter'a 
death  his  estate  was  discovered  to  be  insolvent,  and  but  thirty- 
three  per  cent,  was  paid  on  the  amount  of  the  note.  No  interest 
was  collected  by  the  guardian  on  the  note,  from  the  time  that 
it  was  given,  to  Heimbach's  death.  When  the  guardian  received 
the  note  from  the  administrators,  the  latter  offered  to  collect 
the  money,  if  he  objected  to  the  note.  There  was  much  evi- 
dence introduced  as  to  the  financial  standing  and  reputation 
Heimbach  enjoyed  during  life.  The  evidence  was  to  the  effect 
that  such  reputation,  at  all  events  at  the  time  that  the  note  was 
received,  was  excellent.  The  ward  attempted  in  this  proceed- 
ing to  charge  Bauman  with  the  loss  incurred  on  the  note,  and 
also  vdth  the  interest  which  he  had  failed  to  collect;  failing 
therein  in  the  lower  court,  he  took  this  appeal. 

A,  E.  Brovme,  for  the  appellant. 

Maxwell  and  Hepburn^  contra. 

By  Court,  Sebobant,  J.  This  does  not  seem  to  be  distin- 
guidied  from  Konigmacher's  appeal,  1  Penn.  207.'  There 
the  duty  and  liabilify  of  a  guardian  as  to  the  investment  of  the 
money  of  his  ward  was  carefully  considered  by  this  court;  and 
the  rule  is  stated  to  be,  that  if  a  guardian  has  on  hand  money  of 

1.  K(migiiM€k€r  t.  Kimmc^  31  Am.  Deo.  b74. 
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his  ward,  and  puts  it  out,  he  will  generally  be  liable,  unless  he 
takes  a  surety  in  the  note.  Wherever  he  has  the  fund  and  dis- 
poses of  it  to  another,  he  must  do  it  with  strict  and  proper  cau- 
tion, as  a  prudent  man  would,  and  is  seldom  safe  unless  he 
takes  seciuiiy .  But  where  the  fund  never  comes  into  the  hands 
of  a  guardian,  all  the  cases  make  a  difference:  he  is  not  bound 
instantly  to  sue  in  all  directions.  In  that  case  the  guardian,  on 
the  settlement  of  the  administrator's  account,  received  part  in 
money,  and  took  the  administrator's  bond  for  the  residue,  and 
part  of  it  was  lost.  Yet  he  was  not  held  to  be  thereby  charge- 
able, as  having  been  guilty  of  negligence.  In  the  present  case, 
likewise,  the  money  never  actually  came  to  the  hands  of  the  guar- 
dian. He  received! rom  the  administrators,  on  his  ward's  account, 
a  new  note  of  a  former  debtor  in  lieu  of  the  old  note,  payable  to 
himself,  and  indorsed  as  received  on  his  ward's  account.  It  is 
true  he  was  told  by  the  administrators  that  he  might  take  that, 
or  if  he  did  not  choose  to  do  so,  they  would  go  and  collect  the 
moneys;  and  there  is  reason  to  think  they  might  have  collected 
it.  But  still  the  case  is  not  the  same  as  that  of  money  actually 
put  into  the  guardian's  hands,  of  which  he  makes  a  new  invest- 
ment. For  in  Konigmacher'a  case,  the  guardian  received  the  bond 
of  the  administrator,  a  new  security,  instead  of  the  money  which 
the  administrator  was  liable  to  pay,  and  for  aught  that  appears, 
might  have  been  compelled  to  pay.  I  do  not  see  any  principle 
applicable  here  that  did  hot  apply  in  that  case.  At  the  same 
time  I  would  not  be  willing  to  extend  the  decision  further;  and 
wherever  the  money  came  into  the  guardian's  hands,  or  imme- 
diate control,  would  hold  him  strictly  to  the  rule  that  requires 
him  to  take  security.  And  even  in  cases  of  a  continuing  or  re- 
newed security,  he  may,  under  the  particular  droumstanoes, 
make  himself  responsible  for  laches  in  receiving  it,  or  not  col- 
lecting it  in  due  season. 

On  the  whole,  we  think  the  decree  of  the  orphans'  court  must 
be  afiSrmed,  with  the  exception  of  the  interest  on  this  money 
down  to  Heimbach's  death,  which  the  guardian  ought  to  have 
collected,  and  for  which  therefore  he  is  chargeable. 

Decree  accordingly. 

An  Ixvistmbnt  bt  ▲  Ouabdian  of  the  ward's  funds  most  in  generml  b« 
upon  security,  or  otherwise  the  guardian  will  be  liable  for  any  loss  thai  may 
«nsue:  Lovell  v.  Minot,  82  Am.  Dea  206,  and  note. 
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MiLLEB  V.  Bank  of  New  Obleans. 

[5  WBABTOlff.  608.] 

Dkfobit  of  Fitnds  in  Bank  to  Meet  the  Payment  of  a  bill  of  ezchango 
payable  there,  amounts  to  a  tender,  and  will  prevent  interest  accming  on 
the  bill;  bnt  a  withdrawal  of  the  fund  will  cause  the  bill  to  draw  inter* 
est  from  that  time. 

Assumpsit.  A  case  was  stated  for  the  opinion  of  the  court  in 
ihe  nature  of  a  special  verdict.  In  February,  1837,  a  bill  of 
exchange  drawn  upon  defendants  was  accepted  by  them.  The 
Inll  was  ''payable  at  the  bank  of  North  America."  Defendants 
deposited  in  the  bank  funds  sufficient  for  the  discharge  of  the 
bill,  and  left  them  there  until  February,  1838,  when  they  were 
withdrawn.  In  July,  1839,  the  bill  was  presented  for  payment 
at  the  bank,  and  payment  not  having  been  made,  was  protested. 
The  question  for  determination  was,  whether  the  bill  bore  in- 
terest from  February,  1838,  when  the  funds  were  withdrawn 
from  the  bank,  or  from  July,  1839,  when  the  bill  was  protested 
ior  non-payment.  The  judgment  below  established  that  tiie 
bill  bore  interest  from  the  time  that  the  funds  were  withdrawn. 

JEnden,  for  the  plaintiffs  in  error. 

Bayardy  contra. 

By  Ck)UBT.  While  the  defendant  kept  funds  in  the  bank  to 
meet  the  particular  demand,  he  prevented  interest,  the  deposit 
l)eing  equivalent  to  a  tender.  But  when  it  was  withdrawn  and 
used  by  him,  a  case  arose  which  very  much  resembles  The  Com- 
inonweaUh  v.  Cretxyr,  3  Binn.  121;  in  which  a  sheriff  who  had 
-deposited  money  in  contest,  pursuant  to  an  agreement  betwixt 
the  claimants,  but  had  subsequently  withdrawn  and  used  it,  was 
beld  liable  to  the  successful  party  for  interest  from  the  time  it 
was  taken  out  of  bank.  Even  tendered  money,  subsequently 
used,  bears  interest;  for  a  plea  of  tender  without  '*  always 
ready,"  and  a  profert  of  the  money  in  court,  is  bad.  It  is  a 
rule,  with  scarce  an  exception,  that  he  who  has  derived  a  benefit 
from  the  use  of  another's  money,  shall  pay  for  it;  and  such 
fleems  to  be  the  principle  of  FaahoU  v.  Beed,  16  Serg.  &  B.  266. 

Judgment  affirmed. 

Where  a  Corpoilation  Holds  Itself  Prrparet>  to  Meet  all  its  In- 
debtedness from  the  time  that  it  falls  due,  and  keeps  under  control  funds 
sufficient  to  meet  the  debt  from  the  time  that  it  falls  due  to  the  time  that 
payment  is  demanded,  it  is  excused  from  the  payment  of  interest  during  such 
Intervening  period,  even  though  no  funds  were  placed  on  deposit  to  the  credit 
of  that  particular  debt:  Emlen  v.  Lehigh  Co.,  47  Pa.  St.  83,  citing  the  prin- 
dpali 
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Ex  Pabte  Eluott. 

[6  Whabtox,  634.] 

Bequest  of  an  Annuitt  Payable  out  of  Lands,  givet  the  ezeeator  » 
power  to  dispose  of  the  lands  by  sale  or  otherwise,  adequate  to  tiie  per- 
formance of  the  bequest. 

Power  to  Dispose  of  Lands  is  exhausted  by  a  disposition  of  the  land* 
in  consideration  of  ground  rent»  and  the  right  to  release  the  rent  is  ia 
him  in  whom  the  estate  therein  is  vested,  not  in  the  person  who  exe- 
cuted the  power. 

PBnnoN  seeking  the  eztingoishment  of  certain  ground  reiita 
under  the  act  of  1821.  In  1825>  Andrew  Hamilton  died  in  Eng- 
land leaving  a  will,  of  which  it  is  unnecessary  to  notice  more  than 
the  following  clause:  '*  To  my  beloved  wife,  Eliza  Hamilton,  I 
bequeath  the  sum  of  twelve  hundred  and  fifty  pounds  a  year, 
payable  out  of  my  estates  in  Pennsylvania  in  America;  and  after 
her  decease  to  my  only  daughter  Mary  Ann  Hamilton,  together 
with  all  and  eveiy  property  belonging  to  me,  wheresoever  it 
exists."  The  wife  was  appointed  executrix.  The  lot  of  ground 
from  which  the  ground  rent,  now  sought  to  be  extinguished, 
issued,  was  part  of  Mr.  Hamilton's  estate,  and  was,  under  cer- 
tain proceedings  in  partition  taking  place  after  his  death,  set 
apart  to  his  daughter.  In  1828  a  private  act  of  the  legisbkture 
was  passed  authorizing  the  sale  of  the  real  estate  of  Mr.  Ham- 
ilton, situated  in  the  county  of  Philadelphia,  by  the  executrix, 
either  in  person  or  by  attorney,  the  disposition  whereof  wa» 
allowed  by  the  will;  the  money  realized  from  the  sales  to  be 
applied  to  the  trusts  raised  by  the  will.  In  1830  the  attorney  of 
the  executrix  conveyed  the  lot  of  land  now  in  controversy,  by 
deed  reciting  the  wiU  and  the  act  of  assemby  detailed  above. 
The  consideration  of  the  conveyance  was  an  annual  ground  rent 
of  twenty-five  dollars  and  sixiy  cents,  to  be  paid  to  Eliza 
Hamilton,  the  widow  of  the  testator,  her  heirs  and  assigns; 
the  rent  to  be  extinguished  at  the  option  of  the  vendees  by 
their  payment,  at  any  time  within  ten  years,  of  the  sum  of 
four  himdred  and  tweniy-six  dollars  and  sixty-seven  cents  to 
Mrs.  Hamilton,  her  heirs  or  assigns.  Prior  to  the  filing  of 
the  petition  Mrs.  Hamilton  died,  and  Mr.  Cadwalader  was 
appointed  administrator  de  bonis  turn.  The  petitioner  in  the 
present  proceeding  was  the  assignee  of  the  lot  whose  sale  is 
described  above.  In  the  petition  it  was  asserted  that  Cadwal- 
ader, as  administrator  de  bonis  non,  possessed  no  authority  to 
extinguish  the  ground  rent.  The  petition  asked  the  direction 
of  the  court  as  to  whom  the  money  to  extinguish  the  ground 
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Tent  should  be  paid,  and  asked  that  such  person  upon  pay- 
ment made  should  execute  a  sufficient  release  thereof.  Cad- 
ivalader  demurred  to  the  petition  because  of  its  denial  of  his 
right  to  receive  the  money  in  extinguishment  of  the  rent. 

Cadwaladery  for  the  demurrer. 

T.  I.  Wharton,  contra. 

By  Court,  Gibson,  0.  J  Originally,  there  seems  to  have  been 
a  doubt  whether  a  testamentary  power  to  raise  portions  from 
profits  at  an  indefinite  lime,  includes  a  power  to  sell;  or  whether 
the  amotmt  should  be  raised  by  gradual  accumulation.  But  the 
-existence  of  an  ancillary  power  to  sell  for  payment  of  legacies  and 
debts,  has  never  been  questioned.  Subsequently,  when  not  re- 
strained by  particular  expressions,  the  courts  have  implied  it  in 
all  cases  without  regard  to  the  purx>ose;  on  the  groimd  that  a 
devise  of  profits  is  equivalent  to  a  devise  of  the  land;  and  such 
is  the  law  at  this  day.  Here,  however,  there  is  a  direction  to 
raise  the  widow's  annuity,  not  out  of  profits  at  all,  but  out 
of  the  land  itself;  and  even  were  there  a  distinction  betwixt 
profits  and  the  land,  the  power  of  the  executrix  to  sell  would 
fltill  be  a  clear  one.  Deriving  this  power  from  the  will,  the  ad- 
ministrator succeeds  by  force  of  the  act  of  1836,  only  to  so 
much  of  it  as  remains  to  be  executed;  so  that  the  question  hete 
is  whether  it  has  not  been  exhausted. 

We  have  but  few  reported  cases  on  this  head.  It  is  an  un- 
doubted principle  that  execution  of  a  power  can  not  be  repeated; 
but  it  may  be  entered  upon  by  parcels  and  at  different  times, 
yet  all  the  {>arts,  though  existing  separately,  must  make  together 
no  more  than  one  entire  execution.  It  can  not  be  said  that  the 
part  of  the  power  which  regards  the  land  out  of  which  issues 
the  ground  rent  in  question,  was  not  intended  to  be  executed  to 
the  utmost,  though  the  residue  of  the  power  might  be  subse- 
quently used  to  dispose  of  other  lands.  The  disposition  made 
of  the  property,  was  an  ordinary  sale  or  exchange  for  a  ground 
rent — a  disposition  entirely  within  the  scope  of  the  power, 
which  was  not  barely  to  sell,  but  to  dispose  of  the  land  in  any 
v^ay  to  raise  the  amoimt  required — and  the  will  certainly  gave 
the  executrix  no  power  to  sell  a  thing  to  be  taken  in  exchange. 
The  purpose  was  answered  by  the  conveyance,  and  nothing 
more  remained  to  be  done.  For  the  purpose  of  extinguishment, 
«  power  under  the  will  was  unnecessary;  and  the  act  belonged 
not  to  the  executrix,  but  to  the  person  in  whom  the  estate  in  the 
cent  was  executed  by  the  statute  of  uses.     This  is  not  like  the 
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case  of  a  mortgage,  which,  in  equity,  is  not  an  execution  of  a^ 
power  to  revoke,  though  it  is  so  at  law;  because  a  mortgage 
being  looked  on  by  a  chancellor,  not  as  a  conveyance  further 
than  is  neoessaiy  to  enforce  it  as  a  security,  works  no  altera- 
tion in  the  condition  of  the  title;  nor  is  it  like  a  conveyance  to- 
a  trustee  to  pay  debts,  with  an  ultimate  trust  for  the  settlor: 
such  acts  are  consistent  with  a  reservation  of  so  much  of  the 
estate  as  may  be  left,  for  a  final  execution  of  the  power  in  respect 
of  it.  In  the  case  of  the  mortgage,  the  estate  is  not  supposed 
to  have  passed  out  of  the  mortgagor  at  all;  and  in  that  of  the 
conveyance  to  pay  debts,  the  trust  is  a  resulting  one,  whicb 
changes  not  the  character  of  the  interest  retained  by  means  of 
it.  Here,  however,  every  portion  of  the  title  was  parted  with;, 
and  it  is  of  no  account  that  the  ground  rent  taken  in  exchange- 
for  it,  has  been  substituted  as  its  proper  equivalent  by  a  private 
act  of  assembly.  As  the  administrator  succeeds  to  no  power 
uncreated  by  tiie  will,  it  is  requisite  that  he  have  an  authority 
by  it  independent  of  everything  else.  The  legal  estate  in  this 
ground  rent,  is  vested  by  the  terms  of  the  conveyance,  in  the 
testator's  daughter,  who  is  still  in  her  minority;  and  thus  one  of 
the  cases  provided  for  by  the  legislature  has  arisen.  We  are 
therefore  of  opinion,  that  we  have  jurisdiction  of  it;  that  the* 
demurrer  be  overruled;  and  that  the  prayer  of  the  petitioner  b^- 
granted. 
Demurrer  overruled. 

PowBB  TO  DI8P08B  OF  Lakds,  whxn  Vibiid  Of  BxiODTOE:  8m  iioi»  ^ 
Lockwood  V.  SiradUy,  12  Am.  Deo.  102. 


Estate  of  Dayis  and  Desauque. 

[5  Whastov,  680.] 

Taking  Notb  for  Pre-existing  Debt  does  not  discharge  the  debt,  \ 
it  ia  specially  agreed  that  the  note  is  taken  in  payment. 

Where  the  Separate  Note  of  One  Joint  Debtor  is  X'^xn,  the  oiiiwi» 
on  the  other  debtors  to  show  that  it  -was  taken  with  the  intention  of  ez- 
tingnishing  the  joint  debt. 

Partner  Intrusted  with  the  Sstixement  of  a  Dissolved  Partner- 
SHIP,  may  bind  the  partnership  by  borrowing  money  to  meet  its  aoomii^ 
liabilities,  and  by  actually  applying  the  money  borrowed  in  dltobarge  of 
such  liabilities. 

Monet  Borrowed  bt  a  Partner  will  be  preanmed  to  have  been  borrowed 
for  the  partnership,  which  will  be  liable  therefor,  if  it  has  been  applied 
to  its  use.  The  principle  applies  as  well  after  a  partnership  has  been  dis^ 
solved  as  before. 
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LiABiLrrT  07  AssioirsBS  TOR  Benefit  of  Cbeditobs  on  Sale  of  Gk>oiM. 
Where  assignees  of  this  character  deliyer  goods  sold  at  oanh  sale,  with- 
out exacting  immediate  payment,  they  are  prvmafwAt  liable  for  the  losa 
that  may  be  occasioned  by  the  vendee's  subsequent  failure  to  pay,  and 
can  only  excuse  themselves  by  showing  that  the  yendee's  credit  was  so 
good  that  a  prudent  person  would  have  intrusted  him  with  the  gooda 
without  first  exacting  payment. 

Appbal  from  an  order  approving  of  the  accounts  of  the  as* 
signees  of  the  estate  of  Davis  and  Desauque.  Davis  and  De- 
sanqae  were  partners,  engaged  in  the  wine  business.  Their  firm 
was  dissolved  by  mutual  consent  on  the  sixteenth  of  October, 
1830.  The  matter  of  attending  to  the  settlement  of  the  part- 
nership business  was  left  to  Desauque.  Desauque,  besides  un- 
dertaking the  settlement  of  the  business,  attempted  to  continue 
it  on  his  own  'account,  until  the  sixteenth  of  November,  1830, 
when,  in  conjunction  with  his  former  partner,  Davis,  he  made 
an  assignment  of  the  partnership  property,  and  individually  an 
assignment  of  his  separate  property.  This  assignment  pre- 
ferred the  claims  of  the  assignees-  to  those  of  the  other  credit- 
ors. The  partnership  was  dissolved  on  the  sixteenth  of  October^ 
1830,  and  the  assignment  was  made  on  the  sixteenth  of  Novem- 
ber of  the  same  year.  During  this  intervening  month  several 
notes  given  by  the  partnership  to  L.  Desauque,  one  of  the  as- 
signees and  tiie  father  of  Mr.  Desauque  of  Davis  &  Desauque, 
fell  due,  and  were  met  by  Mr.  F.  Desauque,  the  partner,  giving 
his  notes  for  the  same  amounts;  as  the  claims  of  L.  Desauque, 
represented  by  these  notes,  were  preferred  by  the  assignment,  a 
question  arose  between  the  creditors  of  the  firm  and  L.  De- 
sauque as  to  whether  these  claims  were  not  extinguished  by  the 
notes  of  F.  Desauque.  It  also  appeared  that  subsequently  to 
the  dissolution  of  the  partnership,  F.  Desauque  borrowed  ftrom 
L.  Desauque  certain  sums  of  money,  which  he  applied  in  dis- 
charge of  the  partnership  debts.  For  one  of  these  sums  he 
gave  a  note  signed  with  the  firm  name,  and  dated  back  as  of  the 
time  while  the  partnership  existed.  For  the  other  sums  he 
gaVe  no  evidence  of  indebtedness.  The  creditors  claimed  that 
these  amounts  could  not  be  preferred  by  the  assignment  of  the 
firm  property,  being  but  the  private  liabilities  of  F.  Desauque. 
The  accounts  of  the  assignees,  giving  themselves  credit  for  these 
various  claims,  and  others  in  the  same  predicament,  were  ap- 
proved in  the  court  below.  The  other  facts  appear  from  th» 
opinion. 

EandaU,  for  the  appellants. 

KeemU  and  J.  R.  IngersoU.  contra 
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Bj  Court,  BooEBS,  J.  It  is  generally  true,  that  the  giving  a 
note  for  a  pre-existing  debt,  does  not  discharge  the  original 
cause  of  action,  unless  it  is  agreed  that  the  note  shall  be  taken 
in  payment:  12  Pet.  59;*  6  Cranch,  2G4.'  And  although  it  is 
decided  in  Evans  v.  Drummond,  4  Esp.  90,  that  taking  a  secur- 
ity from  one  of  several  partners,  joint  makers  of  a  promissory 
note  or  acceptors  of  a  bill,  will  discharge  the  other  copartners, 
yet  in  a  subsequent  case,  Bedford  v.  Deakin,  2  Bam.  &  Aid.  210, 
it  is  held,  that  where  one  of  three  partners,  after  a  dissolution 
of  partnership,  undertook  to  pay  a  particular  partnership  debt, 
on  two  bills  of  exchange,  and  that  was  communicated  to  the 
holder,  who  consented  to  take,  the  separate  notes  of  one  part- 
ner for  the  amount,  strictly  reserving  his  right  against  all  three, 
and  retained  possession  of  the  original  bill,  the  separate  notes 
having  proved  unproductive,  he  might  resort  to  his  remedy 
against  the  other  partners;  and  that  the  taking  under  these  dr- 
oumstances,  the  separate  notes,  and  even  afterwards  renewing 
them  several  times  successively,  did  not  amount  to  a  satisfaction 
of  the  joint  debt.  In  Evans  v.  Drummond,  it  does  not  appeal* 
whether  the  joint  bill  of  exchange  was  given  up;  but  in  Bedford 
V.  Deakin  the  fact  is  stated,  and  is  one  of  the  grounds  of  the 
•decision.  Whether  taking  the  separate  note  of  one  of  the  part- 
ners amounts  to  an  extinguishment  or  satisfaction  of  a  joint 
debt,  depends  upon  the  intention  of  the  parties;  and  in  the  ab- 
sence of  all  proof  of  a  special  contract,  the  giving  up  oi  the  re- 
tention of  the  original  security,  will  in  general  be  a  decisive 
circumstance;  for  it  is  difficult  to  account  for  the  fact,  except  on 
the  supposition  that  in  the  one  case  it  was  intended,  in  case  of 
need,  to  enforce  the  joint  liability;  or,  in  the  other,  to  depend 
altogether  upon  the  responsibility  of  one  of  the  joint  debtors. 
Where  a  joint  debtor  insists  that  the  separate  note  is  substituted, 
and  is  in  satisfaction  of  the  joint  debt,  the  onus  is  thrown  upon 
him;  and  to  discharge  himself  from  liability,  it  will  be  neces- 
sary to  show  a  special  contract  to  that  effect;  or  that  in  addi- 
tion to  a  separate  note  being  taken  for  the  amount  of  the  debt, 
the  original  bills  were  given  up,  and  even  when  that  is  the  case, 
it  may  be  rebutted  by  countervailing  proof  that  it  was  otherwise 
intended.  The  auditors  have  reported  that  the  counter  notes 
or  memorandums  were  retained  by  the  creditors;  and  they  were 
warranted  in  coming  to  this  conclusion,  as  the  presiunption  was, 
that  they  were  in  the  possession  of  Lewis  Desauque,  the  payee 
of  the  bills,  and  that  they  did  not  come  into  his  possession  as 

1.  Btmk  ^  UMUd  Statu  ▼.  DanUl.  VX  Pet  67.  2.  SUAm  ▼.  M<u^dtmau. 
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ihe  assignee  of  Davis  &  Desauque.  If  the  latter  was  so,  it  was 
incumbent  on  the  appellants  to  prove  it;  which  might  have 
l)een  readily  done  by  the  testimony  of  F.  Desanque. 

A  partnership  may  be  dissolved  by  the  act  of  God,  by  the  act 
of  the  party,  and  by  the  act  and  operation  of  law.  This  part- 
nership was  dissolved  by  an  agreement,  the  particulars  of  which 
are  not  stated;  Davis  quitting  the  concern,  leaving  Desauque  in 
possession  of  the  store  and  stock,  with  a  general  authority  to 
wind  up  the  business  of  the  firm.  As  a  general  principle,  when 
a  partnership  is  ended  in  any  of  the  modes  mentioned,  no  one 
ot  the  partners  can  make  use  of  the  partnership  estate,  in  a 
manner  inconsistent  with  the  settlement  of  the  joint  estate. 
The  object  of  the  association  having  terminated,  it  follows  that 
one  of  the  partners  can  not  create  any  new  obligation  binding 
the  firm;  for  after  a  dissolution,  nothing  remains  to  be  done, 
except  to  arrange  the  afiGEurs  of  the  partnership;  but  nntU  they 
are  finally  arranged,  the  connection  between  the  parties  subsists; 
and  for  this  purpose,  and  imtil  a  settlement  takes  place,  the 
.partnership  continues. 

There  are  various  ways  of  dissolving  a  partnership:  affluzion 
of  time;  the  death  of  one  partner;  the  bankruptcy  of  one,  which 
operates  like  death;  or  a  dry  naked  agreement  that  the  x>artner- 
ship  shall  be  dissolved.  In  no  one  of  these  cases  can  it  be  said 
ihat  to  all  intents  and  purposes  the  partnership  is  dissolved; 
for  the  connection  still  remains  until  the  afiEsurs  are  wound  up. 
The  representatives  of  a  deceased  partner,  or  the  assignees  of  a 
bankrupt  partner,  are  not  strictly  partners,  with  the  survivor  or 
the  solvent  partner;  but  still,  in  either  of  these  cases,  that  com- 
munity of  interest  remains,  that  is  necessary  until  the  afiEsurs  are 
settled:  Peacock  v.  Peacock,  16  Ves.  67. 

When  a  partnership  is  dissolved  by  agreement,  the  partner 
to  whom  is  committed  the  power  to  settle  the  estate,  may  be 
limited,  or  the  most  full  and  ample  authority  may  be  given  to 
him;  but  the  question  here  is,  as  to  the  extent  of  the  authority 
of  the  acting  partner,  in  relation  to  the  assets,  in  the  absence  of 
all  express  limitations  or  restrictions.  In  general  to  him  is 
given  all  power  which  may  be  necessary  for  the  final  settlement 
of  the  concerns.  He  can  not  enter  into  any  new  obligation, 
but  his  authority  extends  only  to  those  contracts  which  may  be 
•consistent  with  the  trust.  Is,  then,  the  borrowing  of  money, 
for  the  express  purpose  of  paying  the  debts  of  the  firm,  and  the 
application  of  it  to  that  purpose,  within  the  scope  of  the  im- 
plied power  of  the  acting  partner?    And  we  are  of  the  opinion. 

Ax.  Dbo.  Vol.  XXXTf— 8T 
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that  where  the  credit  is  given  in  good  faith  to  the  firm,  although 
the  partnership  may  have  been  dissolved,  and  where  the  pro- 
ceeds are  faithfully  applied  to  the  liquidation  of  the  joint  debfcs,^ 
the  creditor  has  a  claim  against  the  firm,  and  is  not  to  be  con- 
sidered a  creditor,  merely,  of  the  partner  who  negotiates  the- 
loan  for  the  benefit  of  the  estate.  And  to  this  implied  power  I 
perceive  no  plausible  objection.  Cases  may  be  readily  supposed,, 
where  the  exercise  of  such  an  authority  may  be  highly  expedient 
— ^nay,  absolutely  necessaiy — ^for  the  preservation  of  the  rights 
of  the  creditors,  and  of  the  partners  themselves;  as  where  money 
is  borrowed  to  relieve  the  estate  from  the  pressing  demands  of  a. 
creditor  who  may  urge  the  sale  of  the  assets,  to  the  injury  or 
the  absolute  destruction  of  the  estate.  It  may  very  well  happen 
that  money  may  be  raised  by  a  pledge  of  the  partnership  credit, 
which  could  not  be  obtained  on  the  credit  of  the  acting  partner. 
He  may  pay  the  debt  out  of  his  own  private  funds,  if  he  choses; 
but  when  he  has  not  means,  why  may  he  not  avail  himseU  of  the 
aid  of  others,  or  obtain  an  extension  of  credit  by  a  renewal  of 
the  note? 

Thp  case  of  Abel  v.  Sutton,  3  Esp.  108,  is  cited  in  opposition 
to  tli^s.  If  that  case  is  to  be  understood  as  ruling  the  general 
principles,  that  after  a  dissolution  of  the  partnership,  the  per- 
son who  has  authorily  to  settie  the  partnership  a£EiEurs  can  not 
enter  into  any  new  obligation,  or  create  any  new  debt  or  lia- 
bility, there  can  be  no  objection  to  it.  But  here  there  is  no  new 
debt  or  obligation  created.  The  responsibility  of  the  firm  is- 
precisely  the  same;  and  the  only  alteration  is,  as  to  the  person 
of  the  creditor.  With  every  respect  to  the  opinion  of  tho 
learned  judge  who  decided  that  cause,  I  do  not  see  the  force  of 
the  reasons  on  which  that  case  was  ruled.  Lord  Eenyon  says: 
"  That  it  never  could  be  allowed  that  any  one  might  make  an- 
other his  debtor  against  his  will;  by  that  means  a  man's  greatest 
enemy,  by  paying  his  debt,  might  make  himself  his  creditor.*' 
But  this  is  a  misapplication  of  a  principle,  which,  to  say  the 
least  of  it,  is  itself  of  doubtful  weight;  for  it  is  difficult  to  per- 
ceive the  mischievous  and  distressing  consequences  which  would 
ensue  from  permitting  the  acting  partner  to  change  the  creditor 
of  the  firm,  without  altering,  in  the  slightest  degree,  their  re- 
sponsibility. In  truth,  there  is  but  Httie  in  the  rule  which  pro- 
hibits a  person  from  making  himself  the  creditor  of  another,  by 
payment  of  his  debt.  The  time  has  gone  by,  even  if  it  ever  ex- 
isted, when  this  power  could  be  made  an  instrument  of  oppres- 
non.    Besides,  debts  may  be  purchased  without  the  assent  of  a 
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debtor;  and  to  all  practical  purposes  the  rule  is  of  little  Talue. 
I  do  not,  however,  intend  by  these  remarks,  to  impinge  the  rule, 
but  to  object  to  its  application.  It  is  a  fair  inference  from  the- 
whole  of  this  transaction,  that  the  loan  was  made  and  the  monej 
advanced  on  the  credit  of  the  partnership.  In  the  absence  of 
express  proof  of  a  separate  contract,  the  application  to  partner* 
ship  uses  of  money  borrowed  by  one  partner,  is  evidence  to- 
show  that  the  debt  is  joint.  And  the  principle  applies,  as  well 
after,  as  before  the  dissolution  of  the  partnership:  Ex  parte 
Bonbonus,  8  Yes.  540.  There  is  so  much  justice  in  makinff  the 
firm  which  receives  the  money  pay  the  creditor,  qui  serUU  com* 
modum  sentire  ddrU  et  onus,  that  we  feel  disposed  to  seize  hold, 
even  of  slight  circumstances,  in  addition  to  the  receipt  of  the 
money,  to  raise  the  implied  contract,  and  to  infer  that  the  loan 
was  made  to  the  firm,  and  not  pn  the  credit  of  the  individual 
partner. 

But  conceding  that  the  acting  partner  had  not  power  to  bor- 
row money  on  the  credit  of  the  firm,  yet,  inasmuch  as  all  the 
money  that  was  raised,  went  to  the  payment  of  the  debts  of  the 
firm,  a  subsequent  recognition  of  the  act  is  equivalent  to  a  pre- 
vious authority:  Duncan  v.  Lowndes,  3  Camp.  478;  Vere  v.  AMy^ 
10  Bam.  &  Cress.  288.  In  the  assignment,  Davis  expressly  rec- 
ognizes these  as  partnership  debts,  and  provides  for  their  pay- 
ment; and  this  is  nothing  more  than  in  justice  he  is  bound  to 
do.  Nor  does  it  follow,  even  admitting  that  the  debts  were  the 
private  debts  of  one  of  the  partners,  that  they  can  not  provide 
for  the  payment,  out  of  their  joint  estate,  to  the  extent  of  his 
interest  in  the  assets,  to  the  exclusion  of  joint  creditors.  The 
doctrine  of  marshaling  assets  applies  where  property  is  seized 
on  an  execution,  or  in  cases  of  insolvency  or  bmikruptcy,  but 
not  to  a  case  like  the  present. 

It  only  remains  to  consider  the  first  exception.  The  sale  to 
Stork  was  a  cash  sale,  and  if  the  assignees  chose  to  deliver  tho 
goods  without  exacting  payment,  it  was  on  their  own  responsi- 
bility. When  the  debtor  fails  to  pay,  the  assignees  are  prima 
facie  chargeable  with  the  debt,  and  can  only  discharge  them- 
selves from  liability,  by  showing  that  the  loss  arose  from  circum- 
stances over  which  they  had  no  control;  or  by  proof  that  the 
purchaser  was  of  such  undoubted  credit,  that  no  prudent  person 
would  have  hesitated  in  trusting  him  with  the  possession  with- 
out reqtiiring  payment  previous  to  the  delivery  of  the  goods. 
Here  the  whole  matter  seems  to  have  been  referred  to  the  di?* 
cretion  of  the  derk,  and  no  extenuating  fiicts  are  proved  which 
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I  ei^empt  them  from  responsibiliiy.  Stork  was  in  subh  doubt- 
fed  ^eredit,  that  DaTis  &  Desanqne  refused  to  trust  him  before 
the  assignment. 

The  decree  of  the  court,  so  far  as  it  allows  the  assignees  two 
hundred  and  ninety-two  dollars  and  fifty  cents,  the  yalue  of  the 
^oods  delivered  to  Stork,  is  reversed,  and  confirmed  as  to  the 
jreeidue. 

JDeoree  accordingly. 

VOSWT    BOBBOWKD    BT    ▲    PaBTNEB    dS    THS    SBPABATX    CbBDIT   is    SOt 

xhrnegoMb  to  the  partnership:  WiUU  v.  HiU^  31  Am.  Dea  412.  But  pay- 
BMnt  by  one  partner  after  the  firm  it  dissolved,  of  the  debts,  with  money  held 
by  liim  as  agent,  makes  all  the  members  of  the  partnership  liable  to  his 
priodpal  for  the  amount  so  laid  oat:  Browm  ▼.  Higgkibotkamt  27  Id.  618. 

NoTB,  WHIH  OPBBATn  AS  Patmbht  OF  A  PBaoBiMUiT  DiBT:  HuJcMmt  ▼• 
^d>ktai^  24  Am.  Deo.  634.  and  note. 
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SmB  V.  Dayib  Ain>  Ttgabt. 

[OmrW  Law,  1.] 

FusuunifB  BioBT  oi  Wat  oykb  UNiNOLOfiBD  Lands  oui  nol  b«  m^ 
quired  by  mere  use  thereof. 

ABSEBnoir  or  Owkxbship  bt  thb  Claimant  of  a  right  of  way,  or  •omo 
implied  admiasioQ  by  the  owner  of  the  soil  that  the  right  existi,  is  m- 
■ential  to  create  a  right  of  way  by  preaoriptioii  over  nnindoaed  lands. 

Bight  of  Wat  bt  Prbsgkiftion  can  not  Abisx  unless  there  is  evidence 
'   that  the  nse  was  adverse  to  that  of  the  owner  of  the  soiL 

AonoN  for  obstraoting  plaintiff's  right  of  way.  The  waj 
claimed  was  through  the  tmindiosecl  ground  of  DaTis,  who 
oattsed  l^gart  to  inclose  the  land.  Verdict  for  plaintiff.  Do^ 
fendant  appealed.    The  other  foots  are  stated  in  the  opinion. 

Hemdon^  for  the  defendant. 

By  Court,  Etahs,  J.  The  plaintiff  daimed  a  right  of  way 
OTer  the  defendant's  land,  along  an  old  road  which  had  existed 
for  many  years.  The  road  was  called  the  Vincent  road,  bat 
when,  or  l^  whom,  it  was  laid  out,  or  how  it  originated,  did  not 
•i^pear.  It  was  proved  that  the  plaintiff,  in  common  with  his 
neighbors,  had  traveled  along  this  road  for  a  period  exceeding 
twenty  years,  and  that  the  plaintiff  also  used  it  as  a  mill  road» 
but  not  always  for  that  purpose,  as  he  frequently  sent  to  mill  in 
other  directions.  There  was  no  proof  that  the  plaintiff  had 
opened  the  road,  or  that  he  had  worked  on  it,  or  exercised  any 
dominion  or  control  over  it,  except  as  above  stated;  or  that 
Davis,  or  those  from  whom  he  derived  his  title,  had  ever  ao- 
quiesoed  in  or  done  any  act  which  could  be  construed  into  an 
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admission  of  the  plaintiff's  right  of  way  over  the  land,  except  that 
no  objection  ever  was  made  previous  to  the  obstruction  for  which 
this  action  was  brought.  Under  these  circumstances  we  are  to  de- 
cide whether  the  plaintiff  has  acquired  a  right  of  way  over  the 
defendant's  land.  If  he  has,  then  the  verdict  is  right;  if  he  has 
not,  then  it  is  wrong,  and  must  be  set  aside.  I  need  not  here 
repeat  what  is  so  familiar  to  every  lawyer;  that,  after  a  posses- 
sion of  land  for  twenty  years,  a  deed  or  grant  will  be  presumed; 
and  also  that  where  a  man  has  enjoyed  and  used  a  way  over  an- 
other's land  for  the  same  period,  it  will  be  presumed  that  he  had 
•originally  a  right  to  do  so,  the  evidence  of  which  has  been  lost 
by  lapse  of  time.  In  matters  of  antiquity,  the  law  substitutes 
the  possession,  in  the  case  of  land,  and  the  use,  in  the  case  of  a 
way,  for  the  deed  or  grant;  the  nature  and  extent  of  which,  in 
both  cases,  will  depend  on  the  nature  of  the  possession  and  use. 
To  confer  a  title  in  either  case,  all  the  authorities,  both  English 
a<id  American,  concur  that  the  possession  and  the  use  must  be 
adverse  to  him  who  was  the  owner.  This  term,  adverse,  as  ap- 
plied to  ways,  according  to  our  decisions  in  analogous  cases, 
means  such  use  as  men  make  of  their  own  property;  and  must 
be  accompanied  by  such  facts  and  circumstances  as  show  that  it 
is  claimed  as  a  right  exercised  without  the  consent,  and  in  oppo- 
sition to  the  rights,  of  the  owner  of  the  soU. 

It  will  be  perceived  from  this,  that  I  am  not  disposed  to 
adopt  the  opinion  intimated  in  Rowland  v.  Wolfe ^  1  Bailey,  56,*  and 
in  McKee  v.  CkirreU,  Id.  341,  that  in  no  case  can  a  prescriptive 
Tight  of  way  be  acquired  over  the  uninclosed  land  of  another. 
Those  cases  were,  doubtless,  decided  right  upon  their  own  fiicts, 
but  the  dictum  above  stated,  in  the  broad  terms  in  which  it 
is  laid  down,  was  never  satisfactory  to  the  profession,  and  may 
be  considered  as  modified  by  the  subsequent  case  of  Smiih  v. 
Kinard,  2  Hill,  642,  n.  Since  this  case  was  argued,  we  have 
<!arefully  considered  and  examined  it;  and  we  all  concur  in  the 
opinion  that  a  right  of  way  may  exist  by  prescription  over  the 
tmindosed  woodlands  of  another,  subject  to  the  qualifications 
and  limitations  hereinafter  stated.  As  a  general  rule,  I  would 
«ay  that  the  use  of  every  such  way  is  permissive,  or  held  at  suf- 
ferance, where  the  claimant  has  done  no  act  showing  that  he 
claimed  the  right  adversely,  and  the  allowance  of  the  use  by  the 
owner  of  the  soil  has  been  unaccompanied  by  any  act  which 
ehows  a  recognition,  on  his  part,  of  the  right  of  the  claimant  to 
use  the  road  without  his  permission.    Most  of  the  old  roads 

1.  a  0.,  19  Am.  D«c.  661. 
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^hich,  like  fhis,  lead  from  one  public  road  to  another,  or  from 
neighborhood  to  neighborhood,  sprang  up  from  accident.  In 
ihe  early  settlement  of  the  country,  paths  through  the  woods 
were  made  by  repeated  traveling  along  the  same  track.  In 
process  of  time,  by  continued  use,  these  tracks  were  enlarged 
into  cart  and  wagon  ways.  They  were  convenient  to  the  pro- 
prietor's neighbors  and  did  not  interfere  with  his  dominion  over 
the  land.  In  the  beginning,  therefore,  they  may  be  said  to 
have  originated  in  the  tacit  permission  of  the  owner.  The  use 
-continued  in  the  same  way,  no  one  ever  supposing  that  a  use 
thus  commencing  could  ever  ripen  into  a  right.  An  adverse 
use  must  be  something  for  which  the  owner  may  sue:  it  must 
be  something  hostile  to  his  entire  dominion  over  his  property. 
In  England  lands  are,  generally,  if  not  altogether,  inclosed,  and 
to  enter  on  a  man's  land,  is,  literaUy,  to  break  his  close;  but  in 
this  country,  the  fact  is  otherwise.  Most  of  the  land  is  unin- 
•closed,  and  I  can  scarcely  conceive  it  possible  that  the  riding 
over  such  lands,  and,  especially,  along  a  road  which  has  orig- 
inated in  the  implied  assent  of  the  owner,  can  be  even  a  technical 
ixespass,  until  the  implied  permission  has  been  revoked.  We  feel 
the  difficulty  of  laying  down  general  rules  to  govern  all  cases,  and 
ft  is  not  intended  to  do  it  on  this  occasion;  but  we  think  we  may 
venture  to  say  that  no  right  of  way  can  arise  from  merely  riding 
•or  walking  over  a  man's  uninclosed  woodland,  unless  there  be 
fiome  assertion  of  ownership  by  the  claimant,  or  some  act  of  the 
•owner  of  the  soil  showing  an  admission  that  the  claimant  had  a 
right.  Thus,  if  the  claimant  laid  out  the  road  and  used  it  for 
twenty  years;  or  if  he  worked  on,  enlarged,  or  kept  it  in  repair; 
^r  if  tiie  owner  of  the  soil  cleared  the  land  and  left  a  lane  for 
the  claimant's  use;  these,  with  acts  of  the  like  kind,  would  seem 
to  amount  to  an  .assertion  of  a  right  on  the  one  part,  and  an 
admission  of  it  on  the  other. 

The  plaintLfiTs  case  presents  no  evidence  of  an  adverse  .use,  or 
of  any  admission  of  his  right  by  the  defendant;  and  it  is  the 
unanimous  opinion  of  this  court  that  the  verdict  should  be  set 
aside,  and  the  motion  for  a  nonsuit  granted;  and  it  is  ordered 
accordingly. 

Pbjebumftion  or  Biobt  or  Way  oykb  Uninolossd  Lakds  arises  from 
twenty-one  years'  nninterrapted  enjoyment:  WomM  v.  BhoadSt  30  Am.  Deo* 
274,  and  note  oontaining  citations  of  numerous  authorities. 
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D  AViB  V.  Ruff. 

[OBsm*  Law,  17.] 
WoBDS  iMPUONoro  TUB  SoLVENOT  o¥  A  PBBSOur  and  aflfootiiig  hit  eredU 

are  aotionable,  though  not  spoken  in  relation  to  his  partiotUar  trade  or 

btudnMs. 
Slandering  a  Pabtnbb  bt  Dbclasino  hxh  to  bb  Insolvbnt,   is  no 

slander  of  the  firm  of  which  he  is  a  memher. 
CopABTNEBS  Need  NOT  JoiN  IN  AN  ACTION  OT  Slandeb  for  words  afifoot- 

ing  the  mercantile  character,  credit,  or  solvency  of  one  of  them. 
Measube  or  Damages  in  an  Aotion  or  Slandbb  is  a  qnestiim  for  th» 

jury  to  consider  relatively  with  that  of  malice. 
Vkboict  in  an  AonoN  or  Slandeb  will  not  be  Distubbsd,  because  th» 

damages  awarded  were  in  excess  of  what  the  court  in  its  disoretioa 

might  have  thought  proper. 

Slandeb.  The  words  were  charged  in  the  first  count  to  have- 
1)een  spoken  of  plaintiff  as  a  merchant.  The  second  count 
alleged  that  plaintiff  was  a  merchant,  and  that  the  words  wer& 
spoken  of  him  without  adding  ''  as  a  merchant."  The  declara- 
tion averred  special  damage.  The  words  proved  were:  "  He  is 
broke  and  can  not  pay  more  than  &tty  cents  on  the  dollar, 
probably  not  more  than  ten  cents.  His  note  will  not  do;  he  is 
broke;  I  have  known  that  for  some  time.  He  is  regarded  or 
reported  as  being  insolvent."  Defendant  also  had  repeatedly 
stated  that  Davis  had  made  an  assignment  to  his  father  to  the 
amount  of  seventy-two  thousand  dollars.  Plaintiff  v/as  a 
planter,  and  was  connected  with  the  mercantile  fimx  of  W.  B. 
Thompson  &  Co.  Verdict  for  plaintiff  for  three  thousand  five 
hundred  dollars.  Defendant  moved  for  a  nonsuit,  because  the 
averment  in  the  first  count  that  the  words  were  spoken  of 
plaintiff  iu  his  capacity  as  a  merchant  was  not  sustained  by 
proof,  and  because  the  second  count  did  not  contain  this  aver- 
ment, which  was  essential.  Defendant  also  moved  for  a  new 
trial:  1.  Because  the  words  did  not  relate  to  the  plaintiff 
in  his  character  of  merchant,  and  were  therefore  not  action- 
able. 2.  If  plaintiff  was  a  merchant,  and  the  words  were 
spoken  of  him  as  such,  the  action  should  have  been  in  the 
name  of  the  partners.    3.  Because  the  damages  were  excessive. 

Clark  and  McCall,  for  the  motion. 

Uregg  and  Player,  contra. 

By  Court,  CNeall,  J.  The  general  rule  is,  as  stated  in  1  Saund. 
212,  a,^  note  3,  that  where  the  words  are  only  actionable  because 

1.  Craft  ▼.  BoiU, 
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ihey  are  spoken  of  a  tradesman,  the  plaintiff  must  aver  and 
prove  that  the  words  were  spoken  in  relation  to  his  trade.  Bat 
to  this  rule,  there  is  one  plain  and  well-recognized  exception: 
that  where  the  words  are  snch  as  affect  a  man's  credit,  then  it  is 
neither  necessary  to  aver,  nor  to  prove  that  they  were  spoken  in 
reference  to  the  particular  trade  or  business  which  the  party  wa» 
pursuing.  The  reason  assigned  by  Starkie,  Stark,  on  Sland. 
184,  is  that  of  common  s^ise:  '^  A  general  charge,  of  a  want  of 
credit,  necessarily  includes  the  particular  one,  and  is  equally 
pernicious  with  a  more  precise  allegation."  Nor  is  there  any 
artificial  rule  which  prevents  us  from  adopting  this  reasonable 
Yiew.  Indeed,  all  the  authorities  acknowledge  and  sustain  it, 
with  the  exception  of  the  dicta  in  Sergeant  Williams'  notes  to- 
1  Saund.  242,  a,^  8,  and  2  Id.  807.'  In  these,  it  is  manifest  thai 
the  learned,  and,  in  general,  very  accurate  editor,  did  not  advert 
to  the  distinction  which  Mr.  Starkie  has  }>ointed  out,  and  which 
seems  to  be  well  supported  by  yeiy  ancient  decisions.  In  Bead 
y.  Hudson,  Ld.  Baym.  610,  the  plaintiff  declared  in  one  count 
thai  he  was  a  laceman,  and  that  the  defendant,  speaking  of  hia 
trade,  said,  etc. :  in  another  count  he  says  that  the  defendant, 
ex  uUeriori  mdlitia  sua,  de  statu  of  the  plaintiff  coUoquium  habens, 
said  these  words,  '^  You  are  a  rascal;  you  are  a  pitiful,  sorry  ras- 
cal; you  are  next  door  to  breaking."  The  question  arose  on  thia 
last  count.  The  court,  in  the  absence  of  Holt,  0.  J. ,  gave  judg- 
ment for  the  plaintiff,  declaring  that  he  was  a  tradesman,  and 
that,  where  the  words  were  spoken  de  statu  silo,  it  is  equiyalent 
to  arte  sua  and  to  be  intended  of  his  trade.  The  words  in  that 
case  imported  a  want  of  credit,  they  affected  his  condition,  and 
hence  applied  to  him  in  his  trade  as  well  as  any  other  capacity 
in  which  he  stood.  So  in  Stanton  v.  Smith,  Ld.  Eaym.  1480,  it 
was  held  to  be  actionable  to  say  of  a  tradesman,  *'  He  is  a  sorry, 
pitiful  fellow,  and  a  rogue;  he  compounded  his  debts  at  fivo 
shillings  in  the  poimd,"  though  there  is  no  colloquium  of  hia 
trade.  That  would  seem  to  be  in  poipt  to  this  case  upon  the- 
second  count,  in  which,  as  in  that,  there  is  no  colloquium  about 
his  trade.  In  Cawdrey  v.  Highly,  Cro.  Car.  270,  these  words, 
"  Thou  art  a  drunken  fool  and  an  ass,  thou  wert  never  a  scholar, 
and  art  not  worthy  to  speak  to  a  scholar,  and  that  I  will  prove- 
and  justify,"  spoken  to  a  physician,  were  held  to  be  actionable 
without  any  colloquium  concerning  his  profession.  The  fact, 
that  the  words  were  in  that  case  addressed  to  the  physician,  can 
not  of  itself  dispense  with  the  colloquium.     The  same  wotdt 

1.  Ctxift  Y.  BciU.  2.  Titdd  Y.  BtuUmg9. 
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spoken  of  him  would  have  had  the  same  effect.  They  imputed 
a  want  of  knowledge,  which,  like  a  want  of  credit,  attached  to 
the  person  and  went  with  him  in  every  business  and  affected  him 
therein.  After  these  authorities,  it  can  not  be  necessary  to  pur- 
sue further  the  defendant's  grounds  for  nonsuit:  they  can  not 
avail  him. 

As  to  the  grounds  for  new  trial;  the  court  held  that,  on  the 
first,  which  was  a  question  of  fact,  the  jury  had  been  properly 
'Charged,  and  their  decision  was  final:  and  that,  as  to  the  second, 
it  was  no  slander  of  a  firm  to  say  that  one  of  the  partners  was 
broke.  Such  words  went,  not  to  the  particular  business,  but  to 
the  general  merchantile  character  of  the  individual.  In  regard 
to  the  damages,  the  court  adhered  to  the  opinion  of  the  judge 
below,  that,  although  they  were  much  larger  than,  according  to 
his  view  of  the  case,  he  would  have  foimd,  yet  if  there  was 
deliberate  maHce  then  the  verdict  was  none  too  high;  and  that 
was  a  question  for  the  jury,  which  should  not  be  disturbed  on  a 
mere  difference  of  opinion. 

Motion  dismissed. 

BiGHABDSoN,  EvAKs,  and  Eablb,  JJ.,  concurring.  Gastt  and 
BuTLEB,  JJ.,  dissented. 


Slandxbous  Wosds  Avnomro  Oira's  Busnnas  OHA&^OTBa:  ffinfle  v. 
Tcnng,  1  Am.  Deo.  446,  and  note,  in  which  dtatiom  and  relerenoet  on  thif 
jnbjeot  are  made  at  length.  See  also  Lewis  v.  Hawleyy  2  Id.  121;  BUUal  r. 
AiUberry,  6  Id.  631;  Burteh  v.  Nickerson,  8  Id.  390. 


BXBOUTORS  OF  ThOMAS  V.  BrVIN's  ExfiOUTOBS. 

[Obbtbs'  Law,  22.] 

Btatute  of  Ldotations  Opbbates  upon  a  Cause  or  AonoN  against  aa 
attorney  at  law  for  negligence  in  not  procuring  judgment  to  be  entered, 
and  execution  issued,  in  an  action,  from  the  time  when,  through  the  fail- 
ing  circumstances  of  the  debtor  rendering  a  loss  probable  and  calling  for 
diligent  action,  the  actual  neglect  in  forbearing  to  cause  judgment  to  be 
entered  and  execution  issued  occurred. 

.Action  against  an  Attornet  at  Law  fob  Nsquoencb  is  barred  by  stat- 
ute of  limitations,  although  commenced  as  soon  as  plaintiff  ascertained 
definitely  that  the  consequence  of  the  neglect  was  a  loss  of  his  debt,  if 
the  negligence  itself,  which  was  the  incidental  cause  of  the  loss,  had  not 
happened  within  four  years  previous. 

Damages  Developing  Subsbquentlt  to  the  Act  of  Negugbnob  com* 
plained  of,  do  not  constitute  a  new  cause  of  action. 

Appeal.    Ervin,  as  an  attorney  at  law,  received  a  bond  from 
Thomas  in  1819,  executed  to  the  latter  by  Wiggin,  and  brought 
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«n  action  for  its  collection.  The  case  appeared  on  the  docket 
for  the  term  of  court  held  in  the  fall  of  1820.  The  docket  con* 
tained  a  note  of  '' judgment  final,"  bnt  no  judgment  was  en- 
tered nor  execution  issued.  Thomas  soon  after  died.  In  1829 
Ervin  again  brought  suit,  caused  judgment  to  be  entered  and 
•execution  to  be  issued,  and  made  eveiy  possible  effort  to  procure 
payment  of  the  debt.  But  Wiggin  had  made  an  assignment  a 
year  previously,  and  upon  a  bill  by  the  assignees  a  decree  in 
«quify  was  entered  in  1836,  ordering  Wiggins'  debts  to  be  paid, 
in  a  certain  order,  and  the  plaintiff's  claim,  being  only  a  debt 
in  bond  at  the  time  of  the  assignment,  was  postponed  to  others 
and  thereby  lost.  It  did  not  appear  that  the  executors  of 
Thomas  were  aware,  prior  to  the  decree,  that  no  judgment  had 
been  entered  up  previous  to  the  date  of  the  assignment.  Plea, 
statute  of  limitations.  The  court  charged  that  plaintiff's  right 
of  aqtion  was  barred.  Verdict  for  defendants.  Plaintiff  moved 
for  new  trial. 

Imw,  for  the  motion. 

By  Court,  Evans,  J.  There  are  four  periods  in  the  histoiy  of 
this  case,  at  one  of  which  the  statute  must  have  commenced  to 
run:  1.  When  Ervin  neglected  to  enter  up  judgment  in  1821; 
2.  When  Wiggins  assigned  his  properly  in  1828;  3.  When  Er- 
vin sued  Wiggins  in  1829,  in  the  name  of  Thomas,  who  had 
l)een  eight  years  dead;  4.  When  it  was  fully  ascertained,  by  the 
decree  of  tiie  court  of  equity  in  1836,  that  the  debt  was  lost. 
The  three  first  of  these  periods  are  more  than  four  years  from 
the  commencement  of  this  action  in  1838,  so  the  question  is  re- 
duced to  the  inquiry,  whether  the  statute  commenced  to  run  be- 
fore the  effect  of  Ervin's  negligence  was  fully  ascertained  by 
the  final  decree  of  the  court  of  equity  in  1836.  In  the  consid- 
eration of  the  case  we  must  carefully  distinguish  between  the 
act  from  which  the  plaintiffs'  loss  arose,  and  the  effect  which 
resulted  from  that  act.  The  plaintiffs'  complaint  is  that  Ervin, 
as  their  attorney,  so  negligentiy  managed  their  case,  that  they 
have  lost  their  debt.  It  is  the  negligence,  then,  of  which  they 
-complain.  The  loss  of  the  debt  is  a  consequence  of  the  negli- 
gence,  and  these  stand  towards  each  other  in  the  relation  of 
cause  and  effect.  If  Ervin  had  entered  up  judgment  and  issued 
execution,  the  subsequent  assignment  of  Wiggins,  the  suit  of 
1829,  and  the  final  decree,  would  have  been  wholly  immaterial 
to  the  plaintiffs.  They  would  have  had  a  lien  on  Wiggins'  es- 
tate, which  nothing  afterwards  occurring  could  defeat.    I  think 
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therefore  we  may  safely  conclude  that  the  plaintiflfa'  cause  of 
action  was  the  negligence  of  the  attorney,  and  that  what  oo* 
curred  afterwards  was  but  the  consequence  of  that  neglect. 

If  this  case  be  considered  in  reference  to  authorities,  the  same- 
conclusion  will  follow.  I  am  not  aware  that  the  question  has  been 
settled  in  our  own  courts,  but  it  has  often  been  decided  in  Eng* 
land  and  in  the  other  states  of  our  confederacy.  Thus  in  Mitter 
y.  Adams,  16  Mass.  456,  which  was  an  action  against  a  sheriff* 
for  negUjgfently  malriTig  an  insufficient  return.  The  return  was^ 
in  1808,  and  judgment  the  same  year:  in  1814  the  judgment  was- 
reversed  by  writ  of  error  on  account  of  the  insufficiency  of  the 
return.  The  question  was,  at  what  time  did  the  action  accme- 
of  the  plaintiff?  The  court  say,  '*  We  are  all  of  opinion  the  ac- 
tion accrued  on  the  return  of  the  writ  into  the  clerk's  office."  So- 
also,  in  Short  y.  McCarthy^  3  Bam.  &  Aid.  626,  the  attorney, 
who  had  been  employed  for  the  purpose,  neglected  to  exa^iine- 
whether  certain  stock  which  the  plaintiff  was  about  to  purchase, 
stood  in  the  seller's  name  on  the  books  of  the  bank  of  England. 
The  attorney  reported  that  it  did,  and,  upon  the  faith  of  this, 
the  plaintiff  purchased.  More  than  six  years  afterwards  it  waa- 
ascertained  that  the  report  made  by  the  attorney  was  untrue, 
and  the  plaintiff  consequently  lost  the  benefit  of  his  purchase. 
The  court  held  that  the  statute  began  to  run  from  the  time  of 
the  attorney's  neglect.  The  same  principle  was  decided  in  New 
York  in  the  case  of  IVoup  y.  Executors  of  Smith,  20  Johns.  83. 
But  the  case  which  most  nearly  resembles  this  in  every  particular 
is  that  of  WUcox  y.  EoeectUors  of  Phimmer,  4  Pet.  172.  A  note 
of  one  Banks,  indorsed  by  Hawkins,  was  placed  in  the  hands  of 
Plummer,  an  attorney,  on  the  twenty-eighth  of  January,  1820. 
Judgment  was  recovered  against  Banks  on  the  twentieth  of 
August,  1820,  but  he  proved  insolvent.  In  February,  1821,  the 
attorney  sued  Hawkins  in  the  name  of  wrong  plaintiflh,  and  was- 
nonsuited  in  1824.  In  the  mean  time  the  note,  as  to  Hawkins, 
was  barred  by  the  statute  of  limitations,  the  action  which  had 
been  brought  being  a  mere  nullity.  Thereupon  the  plaintifb^ 
sued  Plummer  in  the  circuit  court  of  the  United  States  for  the 
district  of  North  Carolina.  The  case  turned  upon  the  question 
whether  the  statute  of  limitations  began  to  run  from  the  time  of 
the  attorney's  neglect  to  sue  Hawkins,  within  a  reasonable  period 
after  receiving  the  note,  or  at  the  time  when  the  effect  of  this- 
negligence  was  manifested  by  the  nonsuit  of  the  plaintifb.  The 
supreme  court  decided  that  the  statute  commenced  at  the  time- 
of  the  negligence.    Between  that  case  and  this,  there  is  a  re- 
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markable  similitude  in  eyery  particular.  In  both,  the  relation 
of  client  and  attorney  continued  to  exist  until  the  debts  were 
Anally  ascertained  to  be  lost,  and  the  negligence  of  Plummer 
was  as  continuous  as  that  of  Ervin. 

By  our  statute  of  limitations,  an  action  must  be  brought 
within  four  years  after  the  cause  of  it  has  accrued;  so  that  the 
•question  always  is,  when  could  the  plaintiff  have  had  his  action  ? 
The  answer  is,  whenever  the  contract  has  been  violated,  if  it  be 
on  a  contract,  or  if  it  be  for  a  tort,  then  when  the  act  was  done 
from  which  the  injuiy  to  the  plaintiff  arose.  It  may  be,  that 
the  full  extent  of  the  injury  is  not  developed,  but  that  can  not 
vary  the  case.  Can  it  be  doubted  that  the  plaintiffs  could  have 
mted  Ervin  after  he  had  neglected  to  enter  up  judgment,  so  as 
to  create  a  lien  on  Wiggins'  property,  or  that  the  jury  might 
have  given  damages  for  the  injury  they  had  sustained?  In  the 
-case  of  Mussel  v.  Palmer,  2  Wils.  328,  one  Steward  had  been 
sued  and  held  to  bail.  He  was  afterwards  surrendered  by  his 
bail;  but  the  attorney  neglected  to  charge  him  in  execution;  in 
oonsequence  of  whidi  neglect.  Steward  was  discharged.  Lord 
Oamden  directed  the  jury  to  find  against  the  attorney  for  the 
whole  debt,  three  thousand  pounds.  A  new  trial  was  granted, 
because,  the  action  Being  for  damages,  the  jury  should  have  been 
left  to  find  what  damages  they  thought  fit.  On  the  next  trial, 
they  gave  five  hundred  pounds.  Steward  not  appearing  to  be  in- 
«olvent,  or  unable  to  pay  the  debt. 

From  all  the  cases,  I  think  it  manifest  that  the  plaintiffs'  ac- 
tion accrued  from  Ervin's  neglect  to  enter  up  judgment  and 
issue  execution  against  Wiggins.  If  the  damage  was  the  cause 
of  action,  then  it  would  follow  that  a  new  action  might  be 
brought  for  every  new  development  of  damage;  and  the  plaint- 
iffs might  have  sued  Ervin  for  the  negligence  in  1821,  and  again 
when  the  debt  was  jeoparded  by  Wiggins'  assignment;  and  if 
in  these  two  actions  they  did  not  recover  the  whole  debt,  they 
might  sue  again  for  the  balance  after  the  final  decree.  But  the 
reverse  of  this  has  been  decided  in  FsUer  v.  Beale,  1  Salk.  11. 

Upon  the  whole,  we  are  all  of  opinion  that  the  plaintiffs' 
action  was  barred  by  the  statute  of  limitations;  so  the  motion 
for  a  new  trial  is  refused. 

.  MxBB  loiroBANOK  OF  BziSTSNOB  07  Gause  0¥  AcTiov  doM  sot  ftffect  itt 
«peimtioii:  Smith  v.  Bishop,  31  Am.  Dec  007,  and  note. 

Onx  AcnoN  ONLY  MAT  BS  MAINTAINED  voB  Dakaobs  developing  from 
A  single  wrong,  although  they  may  have  arisen  at  different  timet:  Bender* 
magU  v.  Codb,  32  Am.  Dec.  448.  and  note. 
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Stuokt  V.  Olybuen. 

[Ohetbs*  Law,  186.] 
Express  Wabbakty  Includes  all  Defects  embraced  within  the  language- 

of  the  warranty,  although  of  a  nature  so  obvious  to  the  senses,  that  th» 

buyer  might  haye  informed  himself  of  their  existence  by  examination. 
Pubohaser's  Knowlsdob  of  Existbncb  of  a  Defect  does  not  exempt  th«^ 

seller  from  liability  upon  his  express  warranty  of  the  soundness  of  »• 

chattel. 

Assumpsit  on  a  warranty  of  a  male  nogro  sold  by  defendant 
to  plaintiff.  The  consideration  was  seven  hundred  dollars. 
The  bill  described  the  negro  as  being  forty  years  of  age,  and ' 
warranted  him  sound  in  body  and  mind.  Evidence  was  offered, 
but  not  admitted,  to  show  that  at  the  time  of  the  sale,  the  negro 
was  over  sizly  years  of  age.  It  appeared  that  the  negro  was 
also  ruptured  when  the  sale  took  place,  and  was  worth  only 
from  two  to  four  hundred  dollars,  and  that  he  died  about  a  year 
after.  The  jury  were  instructed  that  if  the  rupture  was  so  ap* 
parent  that  it  must  have  been  seen  and  known  by  the  plaintiff, 
it  was  not  included  in  the  warranty,  and  the  defendant  was  en* 
titled  to  a  verdict.  Verdict  for  plaintiff  for  twelve  dollars* 
Defendant  moved  for  a  new  trial.  * 

WUherSy  for  the  motion. 

J.  M.  De  Sau88ure,  contra. 

By  Court,  Evans,  J.  On  the  first  ground,  I  agree  with  the 
presiding  judge,  that  the  age  of  the  negro,  as  set  forth  in  the 
bill  of  sale,  is  mere  description.  It  is  not  unsoundness;  and 
the  warranty  that  the  negro  was  sound  in  body  and  mind,  pre- 
cluded the  implication  that  anything  else  was  intended  to  be 
warranted:  Chit,  on  Con.  359;  1  Bing.  344.*  The  rule  in  rela- 
tion to  impHed  warranties  is,  that  they  do  not  extend  to  defects 
known  to  the  buyer,  and  that  no  implication  of  warranty  can 
arise  where  the  defect  was  obvious  to  the  senses;  because  such 
defects  were,  or  should  have  been,  known  to  him.  A  different 
rule,  however,  must  govern  in  relation  to  express  warranties, 
and  especially  those  that  are  written;  because  the  contract  is  to 
'  be  construed  most  strongly  against  the  warrantor,  and  because, 
for  anything  we  can  know,  the  warranty  was  given  expressly  to 
cover  the  existing  known  unsoundness.  Besides,  a  written  con* 
tract  can  neither  be  enlarged,  nor  limited  by  parol;  and  to  ad* 
mit  evidence  that  the  disease  was  obvious  to  the  senses/and 

1.  IKctordton  y.  Brown, 
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from  hence  to  infer  that  the  buyer  knew  of  its  existence,  and 
consequently,  that  it  is  not  included  in  the  warranty  as  under- 
stood by  the  parties  at  the  time,  is  in  no  respect  different  from 
the  admission  of  parol  eyidence  of  an  agreement  between  the 
parties,  that  the  seller  was  not  to  warrant  against  the  defect 
complained  of.  In  the  one  case,  the  general  words  of  the  war- 
ranty are  limited  by  an  inference  from  the  facts;  in  the  other, 
they  are  controlled  by  the  parol  agreement  of  the  parties;  and 
in  both  cases,  the  contract  is  altered,  and  effect  given  to  it  dif- 
ferent from  its  obvious  meaning  on  its  face.  There  are  cases  in 
which  the  facts  and  circumstances  connected  with  the  contract 
at  its  creation  may  be  resorted  to  as  a  means  of  interpretation. 
But  they  are  those,  where,  without  it,  the  contract  would  be 
wholly  inoperative,  because  it  was  unintelligible.  Of  this  de- 
scription is  the  case  of  ColUna  v.  Lemastera  and  Lee,  2  Bailey,  141. 
The  general  rule  is,  that  a  contract  in  writing  is  to  be  interpreted 
by  itself,  and  especially  if  it  has,  on  the  face  of  it,  a  plain  and 
intelligible  meaning. 

I  have  thought  it  necessary  to  say  this  much  on  the  subject  of 
express  written  warranty,  because,  it  seems  from  the  report,  the 
presiding  judge  charged  the  jury  that,  if  the  rupture  was  so  ap- 
parent that  it  must  have  been  seen  and  known  by  the  plaintiff, 
then  the  warranty  did  not  cover  it.  It  seems  to  have  been  sup- 
posed that  this  case  came  within  the  reasons  of  the  principles 
stated  in  Wallace  v.  Frazier,  2  Nott  &  M.  517.  The  rule,  as 
stated  in  that  case  (and  the  same  is  to  be  f  oimd  in  Chitty  on  Con- 
tracts), is,  that  a  general  warranty  "  will  not  extend  to  guard 
against  defects  that  are  plain  and  obvious  to  the  senses  of  the 
purchaser,  and  require  no  skill  to  detect  them;"  and  the  cases 
stated  are  the  loss  of  an  arm,  a  leg,  or  an  eye.  It  does  not 
seem  to  me  that  the  fact  of  the  buyer's  knowledge  does,  per  ae, 
exclude  the  case  from  the  warranty;  for  in  the  case  of  Wallace  v. 
Franer  it  was  clear,  the  disease  was  known  to  the  purchaser 
when  he  bought,  and  yet  the  court  held  the  vendor  bound  by  the* 
warranty.  I  should  rather  conclude  that  the  -def«cte  mentioned 
are  exempted  from  the  warranty,  not  because  they  are  obvious 
to  the  purchaser's  senses,  but  because  they  are  not  cases  of  un- 
soundness. We  do  not  understand,  either  in  legal,  or  common 
parlance,  that  a  negro  is  unsound  because  he  wants  a  leg,  or  an 
arm,  or  a  horse  because  he  wants  a  taU;  although  the  capacity  of 
the  negro  for  work,  and  the  beauty  of  the  horse  are  both  greatly 
diminished  by  the  deficiency.   But,  whatever  may  be  the  reasons 
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for  exduding  these  cases  from  the  warraniy,  thej  do  not  apply 
to  a  clear  case  of  disease. 

It  is  said  in  Chitiy  on  Contracts,  868,  that  unsoundness  in  a 
horse  is  any ''  organic  defect,  any  infirmiiy  which  renders  it  unfit 
for  use  and  convenience;"  and  the  same  definition,  as  to  physical 
unsoundness,  will  apply  as  well  to  a  negro  as  to  a  horse.  The  dis- 
ease alleged  in  this  case,  was  a  rupture,  or  what  is  called  hernia. 
It  is  frequently  very  obvious,  but  its  effects  on  the  value  of  the 
negro,  it  requires  skill  and  knowledge  to  ascertain.  Sometimes 
it  is  of  no  little  injury  to  him,  in  other  cases  he  is  rendered 
wholly  worthless.  It  is  not  a  defect  that  it  requires  '*  no  skill 
to  detect."  In  many  cases  no  skill  or  science  can  ascertain  its 
effects  fully;  they  are  developed  by  time  alone.  It  seems  to  me 
that  this  case  is  unlike  the  loss  of  a  leg  or  arm,  and  that  it  can 
not  be  excluded  from  the  general  warranty  against  unsoundness, 
unless  we  adopt  the  broad  principle  that  the  purchaser's  knowl- 
^edge  of  the  existence  of  the  defect,  shall,  in  all  cases,  exempt 
the  seller  from  liability  on  his  warranty  in  cases  of  express,  as 
well  as  of  implied  warranty.  For  such  a  principle  there  is 
neither  argument,  nor  authority. 

For  these  reasons,  it  would  seem  that  that  part  of  the  charge 
hereinbefore  quoted  was  error,  and,  if  the  jury  had  found  for 
the  defendant,  I  should  think  a  new  trial  should  be  ordered. 
But,  as  the  jury  f oimd  for  the  plaintiff,  the  error  could  not  have 
bad  any  influence  on  their  verdict. 

The  contract  of  warranty  is  an  imdertaking  to  indemnify  for 
any  injury  sustained  by  the  breach  of  it.  What,  the  damages 
were,  it  is  not  easy  to  gather  from  the  testimony.  None  of  the 
witnesses  express  any  opinion  of  the  extent  to  which  the  value 
of  the  negro  was  diminished  by  the  disease.  They  say  the  price 
was  much  beyond  his  value;  and  it  probably  was  so,  even  if  he 
had  been  sound.  Diminution  of  value  by  reason  of  a  disease  is, 
at  best,  but  opinion,  and  with  all  the  facts  before  them,  the 
'jury  were  as  competent  to  form  an  opinion  as  the  witnesses. 
We  can  not,  therefore,  say  that  the  jury  have  found  less  than 
the  injury  sustained  by  the  plaintiff. 

Motion  dismissed;  Bighabdson,  Eablb,  and  Butlbb,  JJ.,  con- 
<mrring. 

Ik  Ca8i  07  Wabbantt  or  Soi72n>»  las,  thb  Soihitxb  Nbbo  jrav  n  Piotbdi 
Beeman  ▼.  Buek^  21  Am.  Dea  571,  and  note. 
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State  v.  Chambltss. 

[Omrm*  Law,  3ao.] 
Tayebx  n  A  Bouse  Licensed  to  Sell  Liquoss  in  imall  qniMititief,  to  be 

drank  on  the  spot. 
License  to  Keep  a  Tavern  Includes  the  Pbivilbob  of  retailing  spiritiiou 

liqnon. 

Indiotmeict  for  unlawfully  retailing  spirituous  liquors.  The 
defendant  was  a  tayem-keeper,  and  had  a  license  as  such.  Ver- 
dict of  guilty.    Motion  for  new  trial. 

By  Court,  Evans,  J.  The  ground  assumed  in  the  notice  of  ap- 
peal, asserts,  in  substance,  that  the  defendant,  under  his  tavern 
license,  had  a  general  right  to  sell  spirits  in  small  quantities  to 
travelers,  guests,  and  other  persons.  I  will  not  stop  to  inquire 
whether  he  who  abides  an  hour  at  a  tavern  is  not  as  much  a 
guest  as  he  who  remains  a  day,  or  a  week;  nor  whether  there  be 
any  distinction  between  furnishing  spirits  to  a  guest,  as  a  part 
of  his  entertainment  (and  increasing  the  charge  so  as  to  cover 
the  expense),  and  furnishing  it  to  him  separate  and  distinct 
from  any  other  entertainment.  The  view  which  we  take  of  the 
nubject,  renders  such  inquiries  unnecessary  and  unprofitable. 
What,  then,  is  a  tavern;  and  what  are  the  rights  which  a  license 
to  keep  a  tavern  confers  as  to  the  vending  of  spirituous  liquors? 
Johnson,  in  his  dictionary,  says,  ''a  tavern  is  a  place  where 
wine  is  sold  and  drinkers  are  entertained;  and  Webster  says,  a 
tavern  is  ''  a  house  licensed  to  sell  liquor  in  small  quantities,  to 
be  drunk  on  the  spot,  and,  in  some  of  the  United  States,  it  is 
synonymous  with  inn,  or  hotel,  and  denotes  a  house  for  the  en- 
tertainment of  travelers,  as  well  as  for  the  sale  of  liquors."' 
Johnson,  for  his  definition,  gives  Shakespeare's  authority.  It 
is  clear,  from  the  writings  of  that  poet,  that  such  was  the  popu- 
lar sense  of  the  word  in  the  time  of  Elizabeth,  and  Johnson's 
adoption  of  it,  shows  that  its  meaning  was  unchanged  when  he 
published  his  dictionary,  in  the  reign  of  Q^orge  11.  The 
popular  sense,  in  America,  is  clearly  shown  by  Webster's  defini- 
tion. It  will  not  be  questioned  that,  if  a  word,  having  a  clear 
and  definite  meaning  in  common  parlance,  be  adopted  into  the 
law,  it  shall  be  construed  according  to  its  usual  meaning;  unless 
it  appear  by  the  lawgiver  in  a  different  sense.  Let  us,  then,  in- 
quire whether  the  word  tavern  is  used  in  our  law  in  a  different 
sense,  or  in  a  more  restricted  one  than  its  popular  meaning  as 
above  stated.  I  begin  by  saying  what  will  not  be  controverted, 
that,  at  common  law,  the  vending  of  spirituous  liquors  was  not 
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a  franchise,  and  therefore  required  no  license;  and,  as  a  coroUaiy 
to  this  proposition,  that  until  the  statutes  5  and  6  Ed.  YI.,  c. 
25,  the  vending  of  wines  and  other  liquors  was  as  lawful  as  the 
selling  of  meats  or  grain,  or  any  other  article  of  traffic.  That  it" 
is  within  the  power  of  the  legislature  of  this  state  to  control,  ta 
regulate,  and  even  to  prohibit  both  the  sale  and  the  use  of  in- 
toxicating drinks,  it  is  not  intended  here  to  question.  All  that 
is  meant  to  be  asserted,  is,  that  prior  to  that  statute,  there  was 
nothing  in  the  law  which  laid  any  restraint  upon  such  traffic, 
and  that  it  may  still  be  carried  on  in  all  cases  and  under  all  cir* 
cumstances  that  are  not  in  yiolation  of  that,  or  of  the  subse- 
quent statutes  passed  upon  the  subject. 

At  a  very  early  period  of  the  history  of  man,  houses  were  set  up 
for  the  purpose  of  vending  wines  and  other  liquors.  These  had, 
originally,  their  appropriate  names,  as  inns,  taverns,  ale-houses» 
punch-houses,  victualing-houses,  porter-houses,  etc.  I  should 
infer,  from  what  is  said  in  Yiner  (14  Yin.  439),  under  the  head 
of  *'  Tavern,"  that  the  original  employment  of  the  keeper  of  a 
tavern  was  to  sell  wine  alone;  but,  in  process  of  time,  these 
originally  distinct  employments  became  confounded.  The  seller 
of  wines  began  to  supply  food  and  lodging  for  the  wayfaring 
man;  and,  hence,  the  word  tavern,  came  to  mean  pretiy  much 
the  same  as  inn,  at  a  period  certainly  as  far  back  as  the  days  of 
Elizabeth.  Be  that  as  it  may,  in  our  acts  of  the  legislature,  the 
word  inn,  has  been  mostly  disused.  It  is  to  be  found  only  in 
the  act  of  1784,  where  it  is  manifestly  used  as  synonymous  with 
tavern.  In  the  subsequent  legislation  on  the  subject,  all  other 
descriptive  terms  are  discontinued,  and  all  who  are  required  to 
take  a  license  are  classed  under  the  two  heads  of  tavern-keepers 
and  retailers  of  spirituous  liquors.  I  have  gone  through  the 
legislation  on  the  subject,  in  order  to  show  that  inns  and  taverns 
are  synonymous,  or  nearly  so;  and  I  now  proceed  to  show  that 
all  legislation  upon  the  subject  has  proceeded  on  the  ground 
that  a  tavern,  or  an  inn,  was  a  house  where,  according  to  John- 
son, *'  wine  was  sold  and  drinkers  entertained." 

The  oldest  legislation  upon  this  subject,  as  I  have  before  said,, 
is  the  statute  5  and  6  Ed.  YI.,  c.  25,  by  which  the  keepers  of  ale 
houses  and  tippling-houses  are  prohibited  from  carrying  on 
their  business,  unless  permitted  by  the  sessions,  or  by  two  jus- 
tices, who  are  required  to  take  recognizance  against  gaming  and 
for  good  order.  The  statute  1  Jac.  I.,  c.  19,  recites  **  that  the 
ancient,  true,  and  principal  use  of  inns,  ale-houses,  and  victual- 
ing-houses,  was  for  the  receipt,  relief,  and  lodging  of  wayfar- 
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ing  people,  traTeling  from  place  to  place/'  and  not  **  meant  for 
harboring  lewd  and  idle  persons/'  to  ''  spend  and  consume  their 
money  and  time  in  a  lewd  and  idle  manner."  This  statute,  fol- 
lowing up  the  preamble,  prohibits  the  inhabitants  of  the  place 
where  such  houses  are  situated,  from  resorting  to,  or  *'  haunt- 
ing" them,  as  it  is  expressed.  The  statute  4  Jac.  I.,  c.  5,  for 
repressing  *'  the  odious  and  loathsome  vice  of  drunkenness,"  is 
to  the  same  effect.  The  statute  1  Car.  I.,  c.  4,  prohibits  the 
keepers  of  inns,  ale  and  victualing  houses  from  suffering  any 
one  to  tipple  in  their  houses;  and  tiie  second  clause  extends  the 
previous  acts  of  James  I. ,  to  keepers  of  taverns  and  such  as  sell 
wines  and  keep  wine  and  victuals  in  their  houses.  It  is  obvious, 
from  the  reading  of  these  statutes,  that  an  innkeeper  was  one 
whose  business  consisted,  in  part,  in  vending  spirituous  liquors, 
as  well  to  the  inhabitants  of  his  town,  or  village,  as  to  the  trav- 
eler and  wayfaring  man;  and,  although  the  statute  1  Jac.  I.,  c. 
19,  recites,  that  the  ancient,  true,  and  principal  business  of  inns 
and  ale-houses  was  for  *'  the  receipt,  relief,  and  lodging  of  way- 
faring people,"  yet  it  is  obvious,  from  the  act  itself,  that,  at  that 
time,  a  part  at  least,  if  not  the  *'  principal"  part  of  their  busi- 
ness, was  to  supply  the  traveler,  as  well  as  the  inhabitants  of 
their  town,  with  the  means  of  '*  spending  their  money  and  time 
in  idleness  and  drunkenness." 

The  first  statute  passed  upon  this  subject,  after  the  settlement 
of  CaroHna,  was  in  1694:  2  Stat.  S.  C.  85.  It  recites  that  the 
«  unlimited  nimiber  of  taverns,  tapp-houses,  and  punch-houses, 
and  the  want  of  sobriety,  honesty,  and  discretion,  in  the  owners 
and  masters  of  such  hotises,  have  and  will  encourage. all  such 
vices  as  usually  are  the  productions  of  drunkenness."  It  then 
goes  on  to  enact  that  no  person  "  shall  sell  any  wine,  sider, 
beere,  brandy,  rum,  punch,  or  any  strong  drink  under  the  quan- 
tity of  three  gallons,  until  he  shall  have  obtained  a  license,"  etc. 
In  the  next  year,  the  same,  in  almost  the  precise  words,  was  re- 
enacted  (Id.  113),  with  an  additional  clause  fixing  the  price  at 
which  wines  and  other  liquors  should  be  sold.  It  was  again  re- 
enacted,  in  1703  (Id.  198)  and  1709  (Id.  336),  and  made  per- 
petual in  1711:  Id.  362.  This  closes  the  legislation  of  the  lords 
proprietors.  One  general  remark  applies  to  all  these  statutes. 
They  declare  it  unlawful  to  sell  wines  and  other  liquors  without; 
but  leave  it,  as  it  was  before,  lawful  to  sell  them  with  a  license. 
The  inference  is  clear  and  unquestionable,  that  a  tavern  was 
then  understood,  by  the  lawmakers,  to  be  a  place  where  wines 
and  other  liquors  were  sold.     The  only  legislation  of  the  regal 
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government  are  the  acts  of  1740  and  1741-2.  By  the  first,  eveiy 
keeper  of  a  ''  tayem"  or  punch-house  is  prohibited  from  giving, 
or  selling  any  spirituous  liquors  to  a  slave.  The  act  of  1741-2, 
requires  the  justices  of  the  peace  to  meet  in  their  respective 
parishes  twice  a  year,  to  inquire  into  the  qualifications  of  ''  such 
persons  as  shall  desire  licenses  to  retail  strong  liquors/'  and  to 
^'  grant  certificates,  or  orders  to  the  public  treasurer  for  granting 
licenses  as  aforesaid." 

The  next  clause  prohibits  the  public  treasurer,  or  receiver, 
from  granting  ''licenses  to  sell  spirituous  liquors,  or  strong 
^drink,  or  to  keep  a  billiard-table  without  an  order  for  that  pur- 
pose, signed  and  subscribed  by  the  justices  so  assembled,  and 
being  and  residing  in  the  parish  where  the  person,  or  persons  so 
licensed  shall  or  propose  to  keep  a  tavern,  or  punch-house,  or 
billiard-table."  By  another  clause  of  the  same  act,  the  street, 
lane,  alley,  road,  bridge,  ferry,  village,  town,  or  other  place, 
^where  the  ''tavern"  or  punch-house,  or  billiard-table  is  to  be 
kept,  shall  be  particularly  mentioned  and  specified,  both  in  the 
•order  and  the  license.  Can  there  be  a  doubt  that,  in  these 
statutes,  taverns  are  spoken  of  as  places  where  "  strong  drink" 
4ind  "  spirituous  liquors"  are  sold? 

The  first  act  on  this  subject,  after  the  revolution,  is  that  of 
1784.  It  provides  that  (except  in  the  parishes  of  St.  Philips 
4Uid  St.  Michaels),  "  two  or  more  magistrates  for  the  respective 
•districts  of  this  state  shall  be  authorized  and  empowered,  on 
^very  Easter  Monday,  and  the  first  Monday  in  August,  to  grant 
certificates  to  any  person  or  persons  in  their  respective  districts, 
^who  may  apply  for  the  same,  if  in  their  judgments,  they  shall 
iliink  such  person  or  persons  fit  and  qualified  to  keep  a  tavern, 
inn,  ordinary,  pimch,  ale-house,  or  billiard-table,  or  to  retail 
strong  liquors  as  aforesaid;  and  the  person  or  persons  to  whom 
such  certificate  shall  be  by  them  granted,  shall  produce  the 
same  to  the  clerk  of  the  court  of  the  district  in  which  he  or  she 
shall  reside;"  and  the  clerk  is  required  "  to  grant  a  license 
under  his  hand  and  seal,  agreeable  to  the  purport  of  the  said 
certificate,  to  such  person  or  persons,  who  are  to  i>ay  to  the 
clerk  one  dollar  for  his  trouble,  and  also  the  sum  of  three 
(pounds  for  every  license  to  retail  liquors,  and  the  sum  of  fifty 
^unds  for  every  license  to  keep  a  billiard  table."  On  this 
-statute,  I  would  observe  that  the  certificate  is  to  be,  that  the 
^applicant  is  a  fit  and  proper  person  to  keep  a  tavern,  inn, 
ordinary,  pimch,  ale-house,  or  billiard-table,  or  to  retaQ  strong 
liquors,  and  the  license  is  to  be  agreeable  to  the  purport  of  ths 
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certificate;  so  that  he  who  applies  to  keep  a  tayem,  shall  have- 
a  license  for  that  porpose,  and  so  of  the  rest.  Bat,  in  the  sub- 
sequent part,  where  the  amount  to  be  paid  is  fixed,  all  these- 
various  licenses  are  included  under  two  classes,  Tiz. :  to  retails 
strong  liquors,  and  to  keep  a  billiard-table.  Now  this  must 
mean  that  the  keepers  of  tayems,  inns,  and  ordinaries,  are  to- 
pay  nothing  for  their  licenses,  or  that  thej  are  included  in  the^ 
general  *'  license  to  retail  strong  liquors."  The  latter,  it  seems 
to  me,  is  the  obvious  meaning,  and  is  in  conformity  with  the  pre- 
vious legislation  on  the  subject.  The  couniy  court  act,  1  Bgev^ 
Dig.  418,  gives  to  the  justices  of  that  court  power  to  grant 
licenses  to  keep  taverns  and  public  hotises,  and  the  justices  are 
required  to  cause  a  fair  rate  of  meat,  drink,  and  lodging,  and 
provender  for  horses,  to  be  made  and  ascertained,  and  the 
tayem-keeper  is  required  to  affix  the  same  in  the  most  con- 
spicuous part  of  his  most  public  room,  for  the  inspection  of 
"  all  persons  calling  at  the  said  tavern."  He  is  also  required 
to  give  bond  to  keep  clean  and  wholesome  meat,  drink,  and 
lodging  for  travelers,  and  the  usual  provender  for  horses.  The 
act  of  1788  extends  the  jurisdiction  of  the  county  court,  oyer 
taverns,  to  all  persons  who  shall  retaU  any  brandy,  rum,  etc* 
Here,  for  the  first  time,  those  who  are  required  to  take  out 
licenses  are  divided  into  two  general  classes:  1.  Those  who  keep 
taverns;  and  2.  Those  who  retaU  any  wine,  rum,  brandy,  eto^ 
The  act  of  1781  makes  no  alteration  in  the  existing  law,  except 
to  authorize  the  county  court  to  grant  licenses  at  any  court  helck 
in  the  year. 

On  ^e  abolition  of  the  coimty  courts,  their  power  was  trauB* 
ferred  to  the  commissioners  of  roads.  By  the  act  of  1801  (1  Brev. 
Dig.  420),  they  are  required,  at  any  stated  meeting,  to  hear  all 
applications  for  licenses  to  keep  taverns  and  retail  spirituoua- 
liquors,  and  are  authorized  to  reject  such  application,  or  grant 
such  license,  as  to  them  shall  seem  proper.  Eveiy  retailer  ot 
spirituous  liquor  shall  give  bond  according  to  law,  and  ewery 
person  who  shall  obtain  a  tavern  license,  shall  give  bond  with, 
security,  to  keep  dean  and  wholesome  meat,  drink,  and  lodging^ 
for  travelers,  etc.  In  another  clause,  it  is  said  that  **  all  Hcensecl 
retailers  who  do  not  keep,  also,  taverns  and  entertainment  for 
travelers,  shall  pay  fifteen  dollars  for  their  license,  and  shaD  not 
retail  less  than  one  quart."  To  me,  the  obvious  meaning  of 
this  is,  that  there  are  two  classes  of  retailers,  one  who  do  not 
keep  tayems  and  entertainment,  and  another  who  do  keep  tav- 
erns, and  are  required  by  law  to  give  bond  and  security  to  keep 
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clean  and  wholesome  meat,  drink,  etc.;  for  the  words  ''aU 
licensed  retailers  who  do  not  keep  tayems/'  imply  that  there 
are  other  licensed  retailers  who  do.  The  first  class  is  limited  to 
the  sale  of  one  quart;  the  other,  left  unrestrained  in  quantity, 
as  all  retailers  had  been  before  that  time. 

From  a  careful  reyiew  of  all  these  statutes,  I  think  the  con- 
clusion is,  that  a  "  tayem  is  a  house  licensed  to  sell  liquors  in 
small  quantities,  to  be  drunk  on  the  spot,"  and ''  denotes  a  house 
for  the  entertainment  of  travelers,  as  well  as  for  the  sale  of 
liquors."  This  is  the  American  sense  in  which  the  word  is  used, 
according  to  Webster;  and,  in  looking  into  2  Kent's  Com.  595, 
it  will  be  found  that  the  distinction  between  tavern-keepers  and 
retailers  of  spirituous  liquors,  as  is  herein  stated,  is  in  conformity 
with  the  laws  of  New  York,  and  of  most  of  the  states  of  the  union. 

I  have  before  said  that,  independently  of  the  statutes  which 
have  been  passed  on  the  subject,  a  man  might  lawfully  set  up  an 
inn,  tavern,  or  ale-house,  without  a  license.  That  is  distinctly 
stated  in  1  Bum's  Justice,  22,  and  14  Yin.  Abr.  436;  and  I  think 
it  is  very  clear,  both  from  the  English  statutes  made  of  force,  and 
from  our  own,  that  the  sole  object  of  bringing  these  establish- 
ments under  the  supervision  of  the  civil  authority,  was  to  limit 
and  repress,  as  far  as  practicable,  the  evils  resulting  from  the 
use  of  intoxicating  liquors.  I  do  not  un^derstand  that  a  board- 
ing-house, such  as  is  found  in  any  town  or  village,  or  that  the 
houses  on  all  the  great  highways,  where  travelers  are  entertained 
with  meat,  drink,  and  lodging,  are  required  to  be  licensed:  12 
Mod.  254.  These  are,  in  some  senses,  inns  and  taverns,  and 
the  owners  are  entitled  to  some  of  the  privileges,  and  subject  to 
some  of  the  liabilities,  of  such  employment;  but  they  are  not 
the  kind  of  inns  and  taverns  that  come  within  the  spirit  and 
purview  of  the  license  law.  Such,  I  believe  to  have  been  the 
universal  understanding  of  the  law  upon  this  subject;  and  in  no 
instance  that  I  have  known,  or  heard  of,  has  a  license  been 
taken  out  for  any  house  of  entertainment,  except  those  in  which 
wines  and  liquers  were  sold  independent  of,  and  unconnected 
^ith  eating  and  lodging.  The  construction  here  put  on  our 
license  law  is  in  perfect  consistency  with  the  act  of  1816,  "  the 
more  effectually  to  prevent  the  pernicious  practice  of  gaming," 
and  the  act  of  1835,  to  ^'  amend  the  law  in  relation  to  granting 
licenses  to  retail  spirituous  liquors;"  and,  so  far  as  I  can  learn, 
it  has  been  the  uniform  construction  of  the  boards  of  com- 
missioners of  roads.  They  have  always  granted  but  two  kinds 
of  licenses,  one  called  a  retailer's,  and  the  other,  a  tavern  license* 
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Until  wittun  a  few  years,  tbe  commissioners  generally  granted  tav- 
•em  licenses  to  eveiy  shop-keeper  who  would  give  the  bond  required 
by  law,  to  keep  clean  and  wholesome  meat,  drink,  and  lodging  for 
trayelers;  and  this  pernicious  practice,  in  some  of  the  districts,  is 
<sontinued  up  to  this  time,  although  there  is  no  pretense  that  such 
persons  keep  a  tavern  in  the  proper  sense  of  the  term. 

From  what  has  been  already  said,  we  may  fairly  infer:  1.  That 
to  keep  a  house  for  the  entertainment  of  travelers,  or  boarders, 
requires  no  license;  2.  That  if,  to  such  entertainment  be  added 
the  vending  of  spirits  in  small  quantities,  as  is  usually  done  at 
the  bar  of  a  tavern,  then  a  license  is  necessary;  3.  That  a  licensed 
retailer,  who  does  not  keep  a  tavern,  can  not  sell  under  a  quart; 
uid,  4.  That  tavern  licenses  are  as  much  undeT  the  control  of 
the  commissioners  of  roads  as  the  licenses  to  retail.  Contrary 
to  my  usual  habit,  I  have  gone  into  much  detail  in  the  examina- 
tion of  this  case.  I  have  done  so,  not  because  there  is  any  in- 
trinsic difficulty  in  the  subject,  but  because  of  the  deep  and  ex- 
<:iting  interest  of  the  questions  supposed  to  be  connected  with 
it.  As  a  judge,  it  is  my  duty  to  expound,  not  to  make,  the  law, 
dicer e  et  non/acere  legem ;  but,  on  this  occasion,  I  have  the  con- 
solation to  know  that  there  is  nothing  new  in  this  opinion,  nor 
anything  which  will  interfere  with  that  great  reformation  in  the 
habits  of  our  people  which  has  already  taken  place. 

It  is  the  opinion  of  this  court,  that  there  was  error  in  the 
charge  of  the  circuit  court,  and  a  new  trial  is,  therefore,  ordered. 

BiOHABDSON,  Eable,  and  Butleb,  JJ.,  concurred. 

O'Neall  and  Gaktt,  JJ.,  dissented. 

For  note  on  what  is  a  tavern,  see  Orai/  v.  CommontpeaUht  35- Am.  Dea 


Bentham  v.  Smith  et  al. 

[Cheteb*  Eqvztt,  33.] 
COBTVBTANCE  TO  Oba^TEE  FOR  LiFE  WITH   REMAINDER  tO   SUCh  perSOns  BM 

he  might  by  will  appoint,  or,  in  default  of  any  appointment,  to  the  heira 
of  the  grantee,  vests  the  title  in  the  heirs  of  the  latter,  as  against  a 
purchaser  at  a  sale  of  the  premises  under  a  foreclosure  of  a  mortgage, 
executed  by  the  grantee  during  his  life-time., 

f OWEB  OP  Appointment  by  Will  given  to  the  grantee  in  a  conveyance  for 
life,  is  not  deemed  to  be  executed  by  a  mortgage  by  the  latter  to  cred- 
itors, followed  by  foreclosure  and  sale. 

PowKB  OF  Disposition  bt  Will  can  not  be  executed  by  a  conveyance  of 
the  premises  by  deed. 

Bnx  in  equity.    Josiah  Smith  oonyeyed  to  W.  S.  Smith  cer- 
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tain  premises  to  be  held  duiing  his  natural  life,  and  after  hi» 
death  to  such  person  as  the  latter  might  by  will  appoint,  or,  in 
default  of  such  appointment,  to  the  children  of  the  grantee. 
W.  S.  Smith,  being  indebted  to  plaintiff,  executed  a  mortgage 
of  the  premises  to  secure  the  debt.  The  plaintiff  purchased  the 
premises  at  a  sale  under  a  foreclosure  of  the  mortgage,  and  re- 
ceived a  deed  therefor  from  the  sheriff  in  fee  simple.  W.  S. 
Smith  died  intestate.  The  complainant  insisted  that  the  mort- 
gage was  equivalent  to  an  execution  of  the  power.  Defendant, 
who  was  the  wife  of  W.  S.  Smith,  claimed  to  hold  in  right  of 
herself  and  children,  under  the  convejance  to  her  husband. 

DuNEiN,  Chancellor.  This  case  is  presented  under  two  as- 
pects. The  interest  of  the  defendants  under  the  deed  of  Josiah 
Smith,  was,  it  is  said,  during  the  life-time  of  their  father,  a  con- 
tingent remainder,  which  he  might  have  barred  by  feofi&nent  and 
livery  of  seisin.  It  is  then  urged,  that  if  the  mortgage,  fore- 
closure, and  judicial  sale  are  not  equivalent  to  a  deed  of  feoff- 
ment, yet  that  the  defendants  ought  not,  as  against  creditors,  to- 
be  allowed  to  avail  themselves  of  this  defect,  but  should  be  en- 
joined from  setting  up  the  deed  of  Josiah  Smith,  and  be  decreed 
to  join  in  confirming  the  title  of  the  complainant.  The  applica- 
tion to  this  court  supposes  and  admits,  that  the  complainant  has 
no  remedy  at  law.  Will  this  court  aid  a  purchaser  from  the 
tenant  for  life,  who  has  made  an  ineffectual  attempt  to  destroy 
the  contingent  remainders,  as  against  the  remainder-men  ?  In 
Dehon  v.  Bedfem,  Dudley's  Eq.  123,  this  court  refused  to  com- 
pel a  purchaser  from  the  tenant  for  life,  to  receive  a  title,  admit- 
ted to  be  perfect,  but  which  was  intended  to  defeat  the  remain- 
ders. In  the  case  under  consideration,  the  defendants  take 
nothing  by  or  through  their  father,  the  tenant  for  life,  but  are 
purchasers  under  the  deed  of  the  grantor.  It  is  not  perceived 
that  any  difference  exists  between  their  condition  and  that  of 
strangers  who  were  remainder-men,  and  whose  title  this  court 
would  lend  no  aid  in  disturbing:  1  Fonbl.,  b.  1,  c.  187,  n.  (w). 
But  on  the  death  of  the  tenant  for  life,  the  estate  is  limited  to- 
the  use  of  such  persons,  and  for  such  purposes  as  the  said  Will- 
iam S.  Smith,  by  any  writing,  in  nature  of  his  last  will,  exe- 
cuted, in  the  presence  of  three  credible  witnesses,  might  appoint. 
Having  the  power  to  appoint  to  whom  he  pleased,  it  is  insisted  by 
the  complainants  that  he  was  bound  to  appoint  the  same  for  the 
payment  of  his  debts;  and  that  the  deeds  are  an  equitable  exe- 
cution of  the  power  of  appointment,  which  this  court  will  per- 
fect in  favor  of  creditors.    Several  cases  were  cited,  in  which  a 
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party  having  a  general  power  of  appointment,  was  treated,  in 
this  court,  as  the  owner  of  the  estate.  And  in  Townsend  v.  Med* 
ham,  2  Yes.  1,  where  the  power  was  executed  in  favor  of  a  child, 
it  was  considered  as  a  voluntary  gift,  and  set  aside  in  favor  of 
creditors.  "Where,"  says  Lord  Hardwicke,  in  that  case, 
**  there  is  a  general  power  of  appointment  of  a  sum  of  money, 
which  it  is  absolutely  in  the  pleasure  of  the  party  to  execute  or 
not,  he  may  do  it  for  any  purpose  whatever,  and  appoint  the 
money  to  be  paid  to  himself,  or  his  executors,  if  he  pleases.  If 
he  execute  it  voluntarily,  without  consideration,  for  the  benefit 
of  a  third  person,  this  shall  be  considered  as  part  of  his  assets, 
and  his  creditors  have  the  benefit  of  it."  And  so  in  Pack  v. 
Bathurst,  3  Atk.  290.^  But  in  all  the  cases  the  power  of  aj)- 
pointment  is  general  by  deed  or  will. 

There  was  certainly  something  in  what  was  said  for  the  com- 
plainant, that  he  was  entitled  to  every  security  which  Smith 
might  have  given  him.  But  this  assumes  that  the  premises  be- 
longed to  W.  S.  Smith.  Now,  originally,  the  fee  was  in  Josiah 
Smith.  By  his  grant,  W.  S.  Smith  had  an  estate  for  life,  with 
a  power  of  disposing  of  the  inheritance.  As  is  said  in  TomUn- 
son  V.  IXghton,  1  P.  Wms.  271,  **the  estate  limited  being  ex- 
press and  certain,  the  power  is  a  distinct  gift,  and  comes  in  by 
way  of  addition.  In  Beid  v.  SJiergold,  10  Yes.  879,  Lord  Eldon 
holds  the  role  to  be  well  settled,  that  where  there  is  an  express 
limitatibn  for  life,  with  power  to  dispose  by  will,  the  interest  is 
equivalent  only  to  an  estate  for  life;  and  the  power  is  to  be  exe- 
cuted priTna  facie,  at  least,  by  will."  He  adds,  **  he  studiously 
confines  her  power  of  giving  the  premises  to  a  power  of  giving 
by  will,  in  its  nature  revocable  in  every  period  of  life;  the 
power  was  given  in  that  way,  to  protect  her  against  her  own 
act;  she  had  nothing  therefore  in  interest,  but  for  her  life.  In 
point  of  authority,  she  might,  by  her  will,  have  made  a  disposi- 
tion, to  take  effect  after  her  death."  The  lord  chancellor  con- 
cludes vdth  some  remarks  which  may  not  be  inapplicable  to  the 
argument  in  this  case.  "  It  is  then  said,  if  the  sale  is  not  good 
as  a  sale,  it  shall  be  taken  to  be  either  something  in  the  nature 
of  a  contract,  vdth  reference  to  which  a  purchaser  for  valuable 
consideration  is  to  be  aided;  or  an  attempt,  an  act  done,  in  or 
towards  the  execution,  in  respect  of  which  this  court  will  aid 
him.  I  do  not  stay  to  determine,  whether  it  appears  that  she 
meant  to  execute  the  power,"  etc.  *'  The  testator  did  not  mean 
that  she  should  so  execute  her  power.     He  intended  that  she 

1.3  Atk.  269. 
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fihoiild  give  by  will,  or  not  all;  and  it  is  impossible  to  hold 
that  the  execution  of  an  instrument  or  deed,  which,  if  it 
availed  to  any  purpose,  must  avail  to  the  destruction  of  that 
power,  the  testator  meant  to  remain  capable  of  execution  to  the 
moment  of  her  death,  can  be  considered,  in  equity,  an  attempt 
in  or  towards  the  execution  of  the  power."  On  the  authority  of 
this,  and  some  other  cases,  Mr.  Justice  Story  states  the  rule, 
"  that  if  the  power  ought  to  be  executed  by  deed,  but  it  is  exe- 
cuted by  a  will,  the  defective  execution  will  be  aided.  But  if 
the  power  ought  to  be  executed  by  a  will,  and  the  donee  should 
execute  a  conveyance  of  the  estate  by  a  deed,  it  will  be  in- 
vaUd:"  1  Story's  Eq.  185. 

Upon  the  whole,  I  am  of  opinion,  that  it  is  a  case  in  which 
the  court  can  not  interfere,  for  the  relief  of  the  complainant; 
And  the  bill  must  be  dismissed.  The  complainant  apx>ealed,  on 
the  ground  that  the  mortgage  by  a  party  who  was  in  possession 
and  able  to  make  a  good  title,  is  a  contract  for  assuring  the 
premises  to  the  mortgagee,  which  the  heirs  of  the  mortgagor 
Bhould  be  compelled  to  perform. 

The  court  unanimously  concurred  with  the  chancellor,  for  the 
reason  stated  in  the  decree. 


Palmer  v.  Milleb's  Legatees. 

[Ohxtzs*  Equity,  62.] 

ExxouTOR  IS  Entitlxd  to  Recover  of  a  Residuary  Legatee,  remnnent- 
tion  for  expenditures  made  by  the  former,  without  any  order  or  direction 
of  court,  for  the  benefit  and  improvement  of  the  estate,  although  before 
the  interest  of  the  residuary  legatee  vested  in  possession,  the  improve- 
ments, from  unforeseen  accident,  were  destroyed. 

Executor  is  EirriTLED  to  Recover  the  Value  of  Improvements  at  the 
time  when  the  estate  left  his  charge. 

Bill  in  equity.  Samuel  Miller  died  testate.  His  will  directed 
that  his  whole  estate  should  be  kept  together  for  the  mainte- 
nance of  his  wife  and  children  until  his  eldest  child  should  come 
of  age.  Then  he  devised  a  certain  vacant  lot  in  the  ciiy  oi 
Charleston  to  his  wife  for  life,  with  remainder  to  his  surviving 
-children  or  their  issue.  Palmer  was  appointed  his  executor. 
Palmer  soon  after  married  testator's  widow,  and,  out  of  his  own 
funds,  without  any  order  of  court,  he  erected  certain  buildings 
on  the  lot,  and  had  possession  for  over  thirty  years,  when  his 
wife  died.  The  residuary  legatees  claimed  the  lot,  but  Palmer 
first  claimed  the  value  of  his  improvements.    Pending  the  oontro* 
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y&csy  the  buildings  were  destroyed  by  fire.    Decree  in  favor  of 
•complainant.    Defendants  appealed. 

Eunt,  for  the  defendant. 

By  Court,  Habpeb,  Chancellor.  There  are  some  facts  con- 
nected with  the  proceedings  in  the  cause  which  were  not  brought 
to  the  Tiew  of  the  court  below.  It  appears  that,  after  the  filing 
of  the  petition  of  complainant  to  be  reimbursed  the  expenses  of 
the  buildings,  a  suit,  for  partition  of  the  estate  of  Samuel  Miller, 
was  brought  by  Ann  E.  Thompson  against  the  complainant  and 
the  other  defendants  to  the  present  suit.  A  writ  of  partition 
was  ordered,  and  the  commissioner  recommended  a  sale  of  the 
real  estate.  In  June,  1834,  a  sale  was  made,  and  the  house  and 
lot  in  question  were  bid  off  by  the  present  defendants,  at  the 
price  of  three  thousand  four  himdred  and  fifty  dollars,  who 
gave  their  bond  to  the  master  with  a  mortgage  of  the  premises, 
to  secure  the  purchase  money.  In  May,  1835,  an  order  was 
made  by  Chancellor  De  Saussure,  that  the  proceeds  of  the  sale 
of  the  house  and  lot  then  in  the  hands  of  the  master  of  this 
oourt,  should  remain  with  him  subject  to  the  future  order  of 
this  court.  Some  years  after  the  sale,  the  house,  in  the  posses- 
sion of  the  defendants,  was  consumed  by  fire.  The  decree  of  the 
appeal  court,  of  1835,  determined  that  the  complainant  was  en- 
titled to  be  reimbursed  the  expenses  of  the  improvements,  so  far 
as  they  added  to  the  present  value  of  the  estate,  and  that  decree 
is  conclusive  upon  the  parties  and  upon  the  court.  The  decree 
still  seems  to  us  to  be  sufficiently  supported  by  authorities,  and 
founded  upon  the  plainest  principles  of  equity.  At  that  time, 
the  defendants  were  suing  at  law  to  recover  possession  of  the 
property.  By  resisting  the  complainant's  demand,  their  claim 
was  to  put  into  their  own  pockets  so  much  of  the  complainant's 
money,  as  the  improvements  added  to  the  value  of  the  lot;  thus 
gaining  an  inequitable  advantage,  against  which  the  courts  of  law . 
would  afford  no  remedy. 

There  are  cases  in  which  an  executor  would  be  allowed  the  en- 
tire amount  of  his  expenditures  in  improvements,  although  from 
'  some  unforeseen  cause,  they  should  turn  out  to  be  of  little  or  no 
value.  As  in  the  case  put,  of  his  having  money  in  his  hands, 
and  real  estate  entirely  improductive.  If,  to  all  human  reason, 
they  were  judicious  and  advantageous  to  the  estate  at  the  time, 
there  is  no  reason  why  he  should  bear  the  loss,  although,  from 
unforeseen  casualty,  they  should  afterwards  become  deteriorated 
in  value.  But  perhaps  it  is  proper  that,  when  the  executor  bor- 
rows or  advances  money  for  the  purpose  of  making  the  improve- 
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ments,  und  this  has  been  done  without  the  previous  sanction  of 
the  court,  the  court  should  do  what  has  been  done  in  this  case, 
and  restrict  his  reimbursements  to  the  amount  which  the  improve- 
ments added  to  the  actual  value  of  the  property,  at  the  time  the 
legatee  is  entitled  to  possession.  Otherwise,  the  objection  might 
be  made,  that  the  legatees  might  be  brought  in  debt  beyond  the 
value  of  the  estate  they  receive.  Yet  this  is  but  hard  measure  to 
a  trustee,  who  has  acted  judiciously  and  faithfully,  where  the 
devisee  takes  froin  his  ancestor  or  testator,  an  estate  which,  alto- 
gether, is  much  more  than  sufficient  to  reimburse  him.  But 
when  he  is  restricted  to  the  actual  value,  it  should  seem  impos- 
sible that  the  objection  could  apply.  If  the  entire  value  of  the^ 
property,  and  the  relative  value  of  the  land  and  of  the  improve- 
ments, be  truly  fixed,  there  is  nothing  to  do,  but  to  sell  the 
property  and  to  divide  the  proceeds  according  to  the  rights  of 
the  parties. 

It  is  urged  that  the  estimate  of  witnesses  is  an  imperfect 
method  of  fixing  the  valuation  of  property.  It  might  be  said, 
that  if  the  evidence  of  value  on  one  side  is  imperfect,  it  is  the 
business  of  the  other  party  to  produce  the  proper  evidence.  In 
some  cases,  however,  it  might  be  proper  to  bring  the  matter  ta 
the  test  of  experiment,  to  direct  a  sale,  and  then  to  divide  the 
proceeds  according  to  the  best  evidence  of  the  relative  value. 
The  court  can  not  do  so  now,  in  this  case.  The  property  has 
been  sold,  and  bid  off  by  the  defendants,  at  a  price  within  a 
trifle  of  the  value  fixed  by  the  witnesses.  This  strongly' con- 
firms the  judgment  of  the  witnesses.  I  must  suppose  that 
they  bid  so  much  more  on  account  of  the  improvements.  Is  it 
not  plain  then,  if  they  are  allowed  to  keep  the  entire  property 
and  pay  nothing,  they  put  into  their  pockets  so  much  money 
of  the  complainant,  to  which  they  have  no  shadow  of  a  claim? 
But  the  house  has  been  burnt  down.  But  it  was  burnt  after 
the  entire  property  had  become  theirs,  not  only  by  the  will  of 
the  testator,  but  by  their  own  voluntary  act.  Men  must  bear 
their  own  misfortunes.  If  there  was  any  neglect,  in  failing  to 
insure,  it  was  that  of  the  defendants.  It  would  be  as  reasonable, . 
if  they  had  purchased  the  property  of  another,  to  claim  to  be  re- 
lieved from  the  pajrment  of  their  bond,  on  the  ground  that  the 
property  had  been  destroyed  in  their  possession,  as  to  claim  a 
similar  exemption  in  this  case.     The  decree  is  affirmed. 

JoHKSON,  DuNSiN,  and  Johnston,  chancellors,  concurred. 
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Duncan,  Exeoutob,  v.  Tobin. 

[Cbbtis'  Eqdxtt,  148.1 

JBnouTOB  IS  Ghabosablb  with  Intebxst  on  th£  Annual  Balance  only  of 
his  acooimts,  when  the  form  of  his  final  account  is  such  that  payments 
on  aoooont  of  principal  and  those  on  account  of  interest  are  distinguished 
and  separately  stated,  bat  if  the  form  of  the  account  be  such  that  the 
executor  has  charged  himself  with  the  gross  sum  received  as  the  proceeds 
of  sales,  not  distinguishing  between  principal  and  interest,  he  is  to  be 
charged  with  the  entire  amount  of  sales  with  interest  thereon  annually, 
and  the  balance  is  to  be  obtained  by  setting  o£f  the  interest  so  oompated, 
against  the  annual  disbursements  of  the  current  year. 

^EzBCUTOB  IS  Entitled  fbo  tanto  to  thb  Benefit  of  such  of  his  aoooontii 
as  are  accurate  and  satisfactory. 

MonoN  for  new  trial.     The  opinion  states  the  &ot8. 

Olover,  for  the  motion. 

PaUerson,  contra. 

By  Court,  Johnson,  Chancellor.  This  bill  was  filed  to  settle 
ihe  claims  of  the  defendants  (the  l^^tees)  under  the  will  of  com- 
plainant's testator;  and,  in  the  progress  of  the  cause,  the  com- 
plainant was  ordered  to  account  for  his  administration  of  the 
estate.  In  stating  the  accounts,  the  commissioner  charged  the 
<daimant  with  the  amount  of  sales,  with  interest  upon  it  annually, 
4md  made  up  the  annual  balances  by  setting  off  the  interest,  in 
the  first  place,  against  the  annual  disbursements  of  the  current 
year.  The  complainant  excepted  to  the  report,  on  seyeral 
^grounds,  and  among  others,  "  for  that  the  complainant  having 
passed  his  accounts  with  the  estate  annually  before  the  ordinary, 
he  is  only  chargeable  with  the  final  balance  due  on  such  ac- 
<K>unts  and  with  the  interest  on  the  annual  balance.  The  circuit 
<x>urt  referred  the  accounts  back  to  the  commissioner,  with 
directions  as  to  this  exception,  that  if,  as  it  assumes,  the  com- 
plainant can  exhibit  a  regular  accoimt  of  the  interest  receiyed, 
to  charge  him  with  it  at  the  time  it  was  received,  and  carry  it 
into  the  account  current  of  the  year.  If  not,  that  the  account 
should  be  made  up  on  the  principle  adopted  in  the  report.  The 
defendants  apx>eal  from  this  order  on  the  grounds:  1.  That  there 
is  no  full  and  satisfactory  return  of  interest;  and,  in  the  absence 
^f  this,  the  mode  adopted  by  the  commissioner,  is  the  proper 
«nd  legal  one;  2.  Because  the  defendant  can  elect  which  mode 
he  will  adopt,  and  interest  on  annual  balances  has  received  the 
sanction  of  the  commissioner. 

The  whole  of  the  testator's  personal,  and  I  believe  some,  oz 
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all  of  his  real  estate  had  been  sold,  and  the  complainant  had 
taken  bonds,  or  notes,  from  the  purchasers,  and  in  his  annual 
returns  to  the  ordinaiy,  he  charged  himself  with  the  gross  sum 
received,  without  distinguishing  between  what  was  received  on 
account  of  principal  and  what  on  account  of  interest,  so  that  it 
was  impossible,  without  traveling  through  all  the  items  and  en- 
tering into  minute  calculation,  lo  ascertain  whether  the  interest 
account  had  been  accurately  stated;  and  this  was  rendered  al* 
most  impracticable  by  the  number  and  complexity  of  the  ac- 
counts. This  is  the  state  of  things  to  which  the  complainant's 
exception  to  the  report  of  the  commissioner,  on  the  grounds  of 
this  appeal  refer,  and  but  for  the  necessiiy  of  referring  the  ac- 
counts back  to  the  commissioner,  on  other  grounds,  I  should  not 
have  subjected  the  defendants  to  further  delay;  but  would,  in 
this  respect,  have  confirmed  the  report.  The  uncertainly,  too, 
whether  a  correct  mode  of  stating  the  account,  which  the  solicitor 
for  complainant  thought  practicable,  would  not  result  favorably 
for  the  defendants,  was  another  motive,  and  I  felt  less  reluct- 
ance, because,  at  the  same  time,  a  large  proportion  of  what, 
under  any  circumstances,  can  remain  due  to  the  defendants,  was 
decreed  to  be  paid. 

Parties  interested  in  an  estate  have  the  right  to  know  of  what 
it  consisted,  and  how  it  has  been  used  and  disposed  of.  For 
this  purpose,  executors  are  required  by  law  to  make  an  inven- 
tory of  all  goods,  chattels,  rights,  and  credits  of  the  deceased. 
If  sales  had  been  made,  they  are  required  to  return  an  account 
thereof  to  the  ordinary;  and,  from  year  to  year,  to  render  ta 
him  an  account  of  all  their  receipts  and  disbursements,  which 
ought  to  exhibit  the  time  when,  the  person  to  or  from  whom, 
and  the  account  on  which  they  were  received  or  paid  out,  dis- 
tinguishing between  principal  and  interest;  the  correctness  of 
which  could  be  at  once  tested  by  a  comparison  with  an  inventory 
and  account  of  sales.  And  the  same  particularity,  for  the  same 
reasons,  ought  to  be  observed  in  accounting  to  this  court. 
The  duties  of  one  standing  in  the  relation  of  executor  or  ad- 
ministrator, and  the  consequences  of  their  neglect,  are  so  clearly 
summed  up  in  the  well-considered  opinion  of  Mr.  Justice  Evans 
in  Dickson^  Administrator,  v.  The  Heirs  of  Hunter y  delivered  in 
Columbia,  at  December  term,  1836,  that  little  remains  to  be 
said  on  the  subject.  '*If,"  says  he,  ''an  administrator  act? 
fairly — if  he  renders  his  accounts  according  to  law,  to  the  ordi- 
nary, and  exhibits  by  his  returns  a  full  and  satisfactory  account 
of  his  transactions  of  the  trust,  showing  when  the  funds  were* 
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received  and  how  they  were  disbursed,  and  that  they  had  not 
been  suffered  to  remain  in  his  hands  unnecessarily  and  unpro- 
ductive, he  has  done  all  that  the  law  requires  of  him;  but  if  he^ 
has  neglected  to  keep  it,  and  is  unable  to  render  a  full,  fair, 
and  just  account  of  his  administration,  he  must  be  charged 
with  interest  on  all  the  funds  in  his  hands,  including  all  thai 
were,  or  might,  with  ordinary  diligence,  have  been  rendered 
productive." 

The  account  stated  by  the  complainant  falls  very  short  of  the 
particulariiy  required  by  these  principles,  and  although  it  may  be 
possible  to  test  their  correctness  by  a  reference  to  the  account  of 
sales,  yet,  from  my  own  observation,  such  is  the  confusion  in 
which  they  are  involved,  and  their  extent,  that  even  a  dexterous 
accountant,  who  was  a  stranger  to  the  circumstances,  could  not 
reduce  them  to  order  in  a  week,  perhaps  a  month,  and  but  for 
the  reasons  before  stated,  and  the  belief  that  it  might  subserve^ 
the  purpose  of  justice,  I  should  have  sustained  the  commission- 
er's report.  The  complainant's  exception  to  the  commission- 
er's report,  before  stated,  seems  to  have  been  founded  on  a 
supposition  that  the  complainant's  returns  to  the  ordinary, 
were,  in  themselves,  evidence  on  the  reference  before  the  com- 
missioner. They  are  prima  facie  evidence  as  to  the  receipts, 
for  he  can  produce  no  other  than  that  furnished  by  the  inven- 
tory, the  bill  of  sales,  and  the  amount  of  moneys  received,  which 
the  opposite  party  would,  of  course,  be  entitied  to  surcharge 
and  falsify;  but  not  so  with  regard  to  the  disbursements;  that 
is  susceptible  of  other  proof,  and  must  be  established  and 
vouched  according  to  the  general  rules  of  evidence. 

The  want  of  unif ormiiy  and  frequent  irregulariiy  in  the  man- 
ner of  stating  and  vouching  accounts  before  the  commissioner, 
has  suggested  this,  as  a  fit  occasion  to  refer  to  some  of  the  rules 
by  which  these  matters  are  regulated.  According  to  the  prac- 
tice of  the  English  courts,  all  parties  accounting  before  the 
master,  are  required  to  bring  in  their  accounts  in  the  form  of 
debtor  and  creditor,  accompanied  by  an  affidavit  containing  a 
verification  of  the  accuracy  of  the  schedules  in  which  are  con- 
tained the  details  of  the  account;  and  if  any  of  the  parties  are 
dissatisfied  with  it,  they  may  examine  the  accounting  parties  on 
interrogatories.  If  the  party  asking  the  account  sets  up  a 
charge  not  admitted  in  the  account,  nor  on  the  examination  of 
the  accounting  party,  he  must  substantiate  it  by  evidence; 
when  that  is  done,  either  by  admissions  or  proof,  the  accounting 
party  must  discharf^e  himself  by  the  production  of  receipts,  or 
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other  competent  evidence:  Smith's  Pr.  111-114;  and  proper  at^ 
tention  to  these  rules  would  relieve  the  court  from  much  em- 
barrassment in  the  examination  of  the  accounts  taken  before 
the  commissioner. 

The  appeal  must  be  dismissed;  but  it  may  be  proper  to  re- 
mark that,  the  order  of  the  circuit  court  must  be  carried  into 
effect,  according  to  the  principles  before  stated.  If  the  com- 
plainant is  able  to  exhibit  a  sworn  account  in  such  form  as  will 
enable  the  defendant  readily  to  test  its  correctness  by  the  in- 
ventory and  account  of  sales,  distinguishing  between  the  sums 
received  on  account  of  principal  and  interest,  tlien,  and  to  that 
extent,  the  interest  is  to  be  set  down  to  the  account  of  the  year 
in  which  it  was  received,  and  interest  computed  on  the  annual 
balance;  if  not,  the  account  must  be  made  up  on  the  principles 
adopted  in  the  report.  It  may  happen  that  the  complainant  may 
be  able,  in  some  instances,  to  state  the  account  fully  and  not 
in  others;  in  that  event,  the  rules  laid  down,  must  be  applied 
to  their  appropriate  classes  of  the  items  in  the  account — ^the 
first  to  those  where  the  account  is  clearly  and  fully  settled,  and 
the  last  to  such  as  are  not  made  up  in  that  manner. 

DuNKiN,  Chancellor,  concurred. 

Chancellor  Johnston  had  left  the  court  before  this  opixuon 
was  prepared,  and  his  signature  does  not,  therefore,  appear. 
He  was  understood,  however,  to  concur. 


Pbioe  v.  Pbiob. 

[Ohxtu*  Equxtt,  167.] 

6oN  MAT  lUoovsR  TBOM  ms  Father's  Estatx  an  amount  equal  to  the 
value  of  personal  services  rendered  in  the  life-time  of  his  parent  as  over- 
seer upon  his  pbintation,  when  it  appears  that  there  was  an  understand- 
ing that  the  services  were  not  to  be  gratnitons,  and  there  was  no  provis- 
ion made  for  the  son  in  his  father's  wilL 

Kbolbct  to  Sue  ttntil  after  the  Death  of  a  Parent,  by  »  son  who  had 
rendered  certain  services  in  the  life-time  of  the  former,  in  expectation 
that  provision  would  be  made  for  him  in  the  parent's  will,  by  way  of  re- 
ward, is  not  such  neglect  as  will  bring  the  demand  within  the  statute  of 
limitations,  so  as  to  bar  an  action  for  its  recovery. 

Bnx  against  Price,  as  executor  of  his  father's  estate,  to  com- 
pel a  distribution.  Tbe  defendant  claimed  two  hundred  doUars 
a  year  for  eight  years'  personal  service  upon  testator's  planta- 
tion as  overseer.  The  testimony  showed  that  defendant  went  to 
live  with  testator,  and  to  act  as  overseer  of  his  plantation,  at 


Digitized  by 


Google 


May,  1840.J  Price  v.  Price.  609 

his  instance  and  request.  There  was  no  stipulation  as  to  com- 
pensation. The  claim  was  referred  to  a  commissioner,  who  re- 
ported in  favor  of  defendant  on  the  claim  for  fifty  dollars  per 
annum.  Both  parties  excepted  to  the  report;  defendant,  be- 
cause the  amount  was  less  than  he  was  entitled  to;  complainant, 
because  the  claim  was  barred  by  the  statute  of  limitations. 
DunTdn,  chancellor,  rendered  the  following  opinion: 

The  only  question  submitted  to  the  consideration  of  the  court 
is,  the  amount  of  compensation  to  be  allo\^ed  to  the  defendant 
for  services  rendered  to  the  testator.  The  defendant  insists  that 
the  annual  allowance  reported  by  the  commissioner  is  too  small; 
and  the  complainants  interpose  the  plea  of  the  statute  of  limita- 
tions to  any  account  or  demand  beyond  four  years  prior  to  the 
testator's  death.  Cuthbert  Price,  sen.,  the  testator,  and  father 
of  the  defendant,  made  his  will  in  July,  1826.  At  that  time  his 
wife  was  alive,  and  all  his  children  were  settled  off;  the  defend- 
ant, who  was  the  last,  having  married  in  the  December  previ- 
ous, and  shortly  afterwards  removed  about  one  and  a  half  miles 
from  the  testator's  place.  It  appears  from  the  testimony,  that 
the  decedent  was  far  advanced  in  years;  and  in  a  conversation 
with  one  of  the  witnesses,  John  Price,  the  old  man  said  ''he 
wanted  Bird  (the  defendant)  back,  and  he  could  hardly  do 
without  him."  To  another  witness,  Tobias  Phillips,  he  said 
*'  he  must  have  him  (defendant)  back  to  live  with  him,  that  his 
negroes  were  neglecting  their  business,  and  that  he  was  too  old 
and  infirm  to  attend  to  the  negroes  and  horses,  and  that  he  must 
have  him,  let  it  cost  him  ever  so  much."  In  three  or  four 
months  after  the  defendant's  removal,  the  testator  moved  him 
back;  "and  the  defendant  and  his  negroes,  and  the  testator 
and  his  negroes,  all  worked  on  the  old  man's  plantation 
together."  At  first,  the  defendant  and  his  wife  resided  in 
^  house  about  one  hundred  yards  from  the  testator.  In  Sep- 
tember, 1826,  Mrs.  Price,  tiie  wife  of  testator,  died.  Some 
time  after  her  death,  the  defendant  removed  into  the  house  with 
his  father,  and  so  continued  to  reside  with  him  until  the  testa- 
tor's death,  in  1834.  The  defendant's  wife  died  in  September, 
1828,  and  he  again  married  in  the  fall  of  1832.  In  a  former 
report,  the  commissioner  had  rejected  altogether,  the  claim  of 
the  defendant  to  compensation  for  the  services  of  himself  and 
his  wife.  On  exceptions  filed,  the  chanceUor,  at  June  term, 
1837,  reversed  the  decision  of  the  comunissioner,  in  respect  to 
the  allowance  of  compensation  for  the  services  of  the  defendant, 
«nd  directed  the  report  to  be  recommitted.  The  commissioner, 
▲k.  dbo.  Vol..  xzxrr— ^ 
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in  his  last  report,  recommended  an  annual  allowance  of  fifty 
dollars,  and  the  defendant  has  excepted  to  this,  as  manifestly 
inadequate  according  to  the  testimony  submitted. 

A  very  careful  review  of  the  testimony  has  left  on  mj  mind  ai> 
impression,  the  same  as  seems  to  have  influenced  the  chancellor 
who  pronounced  the  previous  decree.  It  is  a  misapprehension 
that  this  is  an  attempt  to  convert  into  a  charge  what  was  origi- 
nally intended  as  a  gratuity.  When  Cuthbert  Price,  the  younger, 
at  the  request  of  his  father,  gave  up  his  own  establishment  and 
returned  to  take  charge  of  the  testator's  business,  it  was  evi- 
dently not  the  understanding  of  either  party  that  his  service 
was  to  be  gratuitous.  The  uniform  declarations  of  the  testator 
show  his  consciousness  of  what  was  due  to  his  son;  his  recog- 
nition of  the  understanding  between  them,  and  that  he  intended 
to  provide  liberally  for  him,  as  a  compensation  for  his  acqui- 
escence in  hsLS  wishes,  and  his  conduct  in  his  employment.  It  is 
not  less  clear,  from  the  testimony,  that  this  was  the  expectation 
of  the  son.  If  the  son  was  content  to  wait  for  his  remuneration 
until  the  decease  of  his  father,  and  from  any  cause,  the  testator 
failed  to  fulfill  his  promise,  I  think,  in  the  language  of  the  chan- 
cellor, that  so  far  from  relieving  his  estate,  ''  the  failure  of  the 
father  to  perform  his  contract  lays  the  strongest  foundation  for 
the  interposition  of  the  court,  to  remimerate  the  son."  I  think 
the  testimony,  too,  well  warrants  the  presumption  of  an  agree- 
ment that,  in  consideration  of  the  services  to  be  rendered  by  the 
defendant,  the  testator  would,  at  his  death,  provide  for  him  at 
least  as  much  as  the  management  of  his  business  was  reasonably 
worth.  Nor  do  I  think  that  this  view  does  full  justice  to  either 
party.  The  son  was  married  and  had  commenced  life  on  hia 
own  account.  The  father's  declarations  to  Phillips,  show  that 
he  did  not  expect  him  to  sacrifice  either  his  plans  or  his  inde- 
pendence for  a  trifle.  Neither  party  believed  that  the  son  was 
to  be  placed  on  the  footing  of  a  common  hireling,  or  to  be  paid 
as  such. 

It  is  admitted  that  the  ordinary  wages  of  an  overseer  for  such 
an  establishment,  is  about  two  hundred  dollars  per  annum.  Aa 
far  as  I  can  gather  from  the  testimony,  the  defendant  appears  to 
have  been  well  occupied,  not  only  in  the  ordinary  duties  of  an 
overseer,  but  in  attending  to  other  matters  which  are  said  not 
properly  to  belong  to  this  station.  But,  it  is  said,  the  crops  prove 
that  he  is  not  entitled  to  the  wages  of  a  competent  and  faithfuls 
overseer.  This  is  not  always  an  infallible  criterion;  nor,  does  it 
seem  to  me,  strictly  applicable  to  this  case.    No  person  was  so- 
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well  qualified,  or  had  bo  good  a  right  to  judge  of  the  competency 
of  his  oyerseer,  or  of  the  maimer  in  which  his  afibirs  should  be 
conducted,  as  the  testator  himself.  His  lands  were  much  worn 
— ^he  had  many  small  negroes — ^he  was,  himself,  much  advanced 
in  life,  yet  frequently  attending  to  plantation  afibirs,  and  the  son 
went  with  his  cotton  to  Columbia,  or  was  engaged  in  wagoning^ 
on  his  father's  account,  or  in  settling  his  other  business.  Under 
these  circumstances,  it  may  readily  be  conceived  that  large  crops 
would  not  be  made,  and  were  not  expected;  and  yet  that  the 
services  of  the  son  were  quite  as  important  and  useful  to  the 
father,  as  those  of  the  most  exacting  overseer.  It  may  be  re- 
marked, also,  that  the  afibirs  of  the  testator  continued  to  im- 
prove. He  added  another  tract  of  land  to  his  farm,  and  paid 
for  a  family  of  negroes  which  he  had  purchased.  When  it  is 
considered  that  the  defendant  had  abandoned  his  own  arrange- 
ments, and  devoted  to  the  service  of  his  father  eight  of  the  best 
years  of  his  life,  I  think  it  is  in  fulfillment  of  the  uniform  under- 
standing, that  a  liberal  remuneration  should  be  allowed.  Some 
of  the  witnesses,  who  had  frequent  opportunities  of  observing 
the  conduct  of  the  defendant,  estimated  the  value  of  his  services 
during  the  several  years  at  from  two  hundred  to  three  hundred 
dollars.  All  the  witnesses  except  one,  I  think,  agreed  that  the 
ordinary  wages  to  an  overseer  of  such  a  force  as  that  of  the  tes- 
tator, is  two  hundred  dollars.  It  has  been  seen  that  the  dutiea 
and  the  services  of  the  son  were  not  confined  to  the  employment 
of  an  ordinary  overseer. 

When,  in  1834,  the  defendant  expressed  a  desire  to  remove  ta 
the  west,  he  was  dissuaded  by  the  testator,  who  then  repeated 
the  assurances  of  full  satisfaction  for  his  services.  On  the  whole, 
I  think,  that  these  engagements  of  the  testator  are  fulfilled  in 
moderate  measure,  when  his  estate  pays  to  the  defendant  no  more 
than  he  would  himself  have  been  compelled  to  pay  to  an  over- 
seer, who  had  faithfully  superintended  his  plantation.  The  view 
I  have  taken,  disposes  of  the  statute  of  limitations.  It  was  not 
the  understanding  of  the  parties,  that  the  defendant  should  be 
compensated  until  the  death  of  the  testator,  and  the  right  did 
not  accrue  until  that  event. 

It  is  ordered  and  decreed  that  the  case  be  recommitted  to  the 
commissioner,  with  instructions  to  reform  his  report  by  allowing 
to  the  defendant  credit  as  of  the  date  of  the  sales  bill,  for  the 
sum  due  for  his  services  while  in  the  employment  of  the  testator, 
estimating  the  same  at  the  rate  of  two  hundred  dollars  per 
%nnum. 


Digitized  by 


Google 


612  Price  v.  Fricb.  [S.  Carolina. 

From  the  decree  made  in  aocordance  "with  this  opinion,  an 
appeal  was  taken  to  this  court,  where  the  opinion  of  the  court 
as  follows  was  pronounced  by 

•  Dxjsxm,  Chancellor.  The  court  sees  no  cause  to  revise 
either  of  the  decrees  which  are  the  subject-matter  of  appeal. 
Nor  is  it  perceived  that  the  supposed  discrepancy  eizists.  The 
decree  of  June,  1838,  merely  fixes  the  amount  at  which  the  de- 
fendant's services  should  be  estimated.  If  the  testator  furnished 
any  supplies  to  the  defendant,  not  usually  allowed  to  an  over- 
seer, or  paid  his  accounts,  there  is  nothing  in  the  decree  of 
June,  1838,  which  would  prevent  the  commissioner,  in  malring 
up  the  account,  from  discounting  (in  the  language  of  the 
former  decree),  such  advances  from  the' annual  sum  at  which 
ihe  services  are  directed  to  be  estimated. 

The  decrees  are  a£9rmed,  and  the  appeal  dismissed. 

JoHHSOH,  Habpkb,  and  JomisTON,  chancellors,  oonconed. 
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Crosthwait  v.  Rosa 

[1  nUMPRBKTS,  98.] 

PowKR  ov  A  CopABTKEB  TO  Biin>  HIS  AssooiATXS  extendi  to  stidi  ma^tei* 
*  only  as,  in  the  ordinary  coarse  of  dealing,  have  reference  to  the  bniinaei 
in  which  the  firm  is  engaged. 

PUBSUMFTiOM  Rbgabding  Okb  WHO  Dbai^s  WITH  A  Pabtnxb  in  a  matter 
not  within  the  scope  of  the  partnership  is,  that  snoh  person  dealt 
with  the  partner  on  the  latter's  private  and  individual  aoconnt,  notwith^ 
standing  the  partnership  name  was  used. 

Pabtnxbship  fob  thb  Pbactics  of  Msdicinb  does  not  anthorize  one  of 
the  partners  to  bind  the  firm  by  a  note  given  in  the  name  of  the  partner- 
ship for  money  borrowed  for  the  private  and  individoal  ose  of  the  partner 
by  whom  the  note  was  given. 

Ebbob.  Hartwell  and  Crosthwait  formed  a  oopartnerBhip 
for  the  purpose  of  practicing  medicine.  It  was  agreed  that  the 
partnership  should  be  entirely  equal,  the  profits  of  the  business 
to  be  equally  shared,  and  its  expenses  and  debts  equally  borne. 
After  the  business  had  continued  in  this  manner  for  OTer  a  year» 
Hartwell  executed  the  following  note: 

"  $850.  Four  months  after  date  we  promise  to  pay  to  Will* 
iam  W.  Boss  or  order,  three  hundred  and  fifiy  dollars,  at  the 
Planters'  hank  of  Tennesse,  Talue  received.  Witness  our  hands 
this  fourteenth  day  of  May,  1835. 

''Habtwell  &  Obosthwatt." 

The  note  was  indorsed  by  Boss.  The  opinion  states  the 
&cts.    Verdict  and  judgment  for  plaintiff. 

Edmn  A.  KeMe  and  James  W,  Campbell,  for  the  plaintiff  is 
error. 

Charles  Beady,  for  the  defendant. 
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By  Court,  Tublet,  J.  This  is  an  action  brought  by  the  de- 
fendant in  error  to  recoTer  judgment  against  the  plaintiff  upon 
a  note  for  the  sum  of  three  hundred  and  fifty  dollars.  This  note 
was  executed  by  one  Alfred  Hartwell,  who  was  a  partner  in  the 
practice  of  physic  with  George  D.  Crosthwait,  the  plaintiff  in 
error;  it  was  an  accommodation  note  for  his  own  benefit,  and 
not  for  the  use  of  the  firm.  The  note  was  discounted  in  bank 
upon  the  indorsement  of  Boss,  the  defendant,  and  the  proceeds 
applied  by  Hartwell  to  his  own  use.  The  indorser  took  up  the 
note  at  maturiiy,  and  has  brought  this  suit  to  charge  Crosthwait 
as  maker,  to  which  he  pleaded  non  est  factum,  which,  under  the 
charge  of  the  court  below,  was  found  against  him,  upon  which 
the  writ  of  error  is  prosecuted.  Several  questions  are  presented 
for  the  consideration  of  the  court,  only  one  of  which  we  think 
necessary  to  examine,  as  upon  that  tiie  responsibiliiy  of  the 
plaintiff  in  error  rests,  and  that  is  as  to  the  powers  of  Hartwell 
to  make  his  copartner,  Crosthwait,  liable  upon  a  pronussoxy 
nofe  for  money  received  by  himself  and  made  for  his  own  ao- 
<x>mmodation. 

This  question  necessarily  inyolves  the  power  of  partners  to 
bind  each  other,  and  the  extent  to  which  it  may  be  carried. 
Without  entering  into  the  question  of  what  constitutes  limited 
and  general  partnership,  and  what  is  the  distinction  between 
them  as  to  the  liabilities  of  the  partners,  which,  as  we  think,  has 
nothing  to  do  with  the  case  under  consideration,  we  proceed  to 
inyestigate  the  subject  upon  the  grounds  upon  which  we  think 
it  rests.  For  this  purpose,  we  think  partners  may  be  classed: 
1.  Partners  in  trade.  2.  Partners  in  occupation  or  employment. 
Chancellor  Kent,  in  the  third  volume  of  his  commentaries,  page 
1S8,  says:  "  It  is  not  essential  to  a  legal  partnership  thatit  be  con- 
fined to  a  commercial  business.  It  may  exist  between  attorneys, 
•conyeyancers,  mechanics,  artisans,  or  farmers,  as  well  as  between 
merchants  or  bankers."  Now  the  question  is,  how  far  one  part- 
ner has  the  right,  by  his  individual  contract,  to  bind  his  co- 
partner? We  think  that  when  the  question  is  properly  under- 
stood there  is  no  confiict  whatever  between  the  authorities  aa 
applicable  to  partners  in  trade  and  partners  in  occupation  or  em- 
ployment. A  partner  in  either  case  can  bind  his  copartner  in 
a  matter  which,  according  to  the  usual  course  of  dealing,  has 
reference  to  business  transacted  by  the  firm:  See  3  Kent,  41, 
and  the  numerous  cases  there  cited  in  support  of  this  proposi- 
tion. But,  on  the  contrary,  if  a  person  deals  with  a  partner  in 
a  matter  not  within  the  scope  of  the  partnership,  the  intend- 
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ment  of  the  law  will  be  that  he  deals  with  him  on  his  priyate 
aocount,  notwithstanding  the  partnership  name  be  used:  3  Kent, 
45;  4  Johns.  277,  278;»  16  Id.  38;"  19  Id.  164,-»  6  Wend.  529;* 
5  Mason,  157.^  Therefore  it  is  that  partners  in  trade,  whose 
Imsiness  is  baying  and  selling,  or  of  whose  business  this  con- 
«titates  an  important  item,  may  make,  draw,  and  indorse  prom- 
issoiy  notes  and  bills  of  exchange,  and  although  one  of  the  firm 
may  abuse  his  trust  for  his  individual  benefit,  yet  the  copartner 
shall  be  bound,  imless  the  person  contracted  with  knew  at  the 
time  that  it  was  not  done  in  good  faith;  and  this,  because  in 
«ach  a  business  the  use  of  such  securities  is  not  only  considered 
neoeesaiy,  but  is  well  sanctioned  by  commercial  usage. 

But  the  question  recurs,  what  kind  of  contract  is  in  the  usual 
^)ourse  of  dealing,  and  within  the  scope  of  the  partnership  ?  It 
is  not  necessary,  nor  do  we  design  to  argue  or  determine  this 
question  except  in  relation  to  the  case  now  under  consideration, 
which  is  a  case  of  partners  in  occupation.  In  the  case  of  Xitv 
4ng8Um  t.  BoaeweU,  4  Johns.  251'  [4  Am.  Dec.  273],  it  is  held 
that  where  there  are  partners  engaged  in  a  sugar  refinery,  if  one 
purchase  a  lot  of  brandy  and  executes  a  note  for  the  payment 
thereof  in  the  name  of  the  firm,  it  is  not  obligatory  upon  the 
firm  because  not  in  the  usual  course  of  trade  of  the  firm.  In 
the  case  of  Dickinson  y.  VcUprayy  21  Eng.  Com.  L.  41,^  it  is  held 
that  in  the  case  of  an  ordinary  trading  partnership  the  law  im- 
plies the  power  of  one  partner  to  bind  another  by  drawing  and 
accepting  bills,  because  the  drawing  and  accepting  bills  is  nec- 
•essary  for  the  purpose  of  carrying  on  a  trading  partnership,  but 
that  it  is  not  generally  necessary  for  a  mining  company,  and 
that  therefore  in  such  a  case  the  law  will  not  imply  the  power  of 
one  of  the  company  to  bind  the  others  by  such  contracts.' 

Now  to  apply  these  principles  to  the  case  under  consideration. 
Orosthwait  and  Hartwell  were  partners  in  the  practice  of  physic; 
this  is  an  occupation,  and  they  may  mutually  bind  each  other 
for  all  things  properly  belonging  or  necessary  to  be  used  by 
them  in  this  vocation,  such  as  medicines,  surgical  instruments, 
ei  ^iLsdem  generis ;  but  the  drawing  of  bills  or  the  making  of 
notes  is  no  more  within  the  scope  of  their  partnership,  in  fact 
not  so  much  so,  as  was  the  buying  of  the  brandy  by  the  partner 
in  the  sugar  refinery,  or  the  drawing  of  the  bills  in  the  mining 
company.    If  the  note  in  this  case  had  been  executed  for  any- 

1.  LMngiUm  t.  Aootevett;  8.  0.,  4  Am.  D«o.  373.     4.  Vallea  t.  Parktr,  6  Wend.  61S. 
3.  Dob  T.  BMuif:  S.  O,,  8  Am.  D«o.  393.  6.  Oibcmg  t.  Bmuom, 

a.  Fo9t4  T.  SaMn;  8.  0.,  10  Am.  Deo.  308.  6.  LMngtUm  t.  BooMvett,  4  /ohne.  95U 

7.  /KdbAMon  t.  Foljiy,  31  Sng.  Com.  L.  138. 
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thing  for  which  a  firm  of  physicians  had  use,  as  such  tht*  firm 
would  haye  been  bound  though  the  member  who  drew  it  had 
designed  at  the  time  to  appropriate  it  to  his  own  use  and  did  so, 
unless  the  person  contracted  with  knew  of  his  intention  at  the 
time.  Bui^moneJ  is  not  an  article  for  which  such  a  firm  has- 
use  directly,  though  it  may  indirectly,  but  if  it  has  it  mu&t  be 
raised  by  the  individuals  comprising  the  firm,  and  not  by  one 
member  thereof,  unless  he  be  authorized  by  the  others  so  to  do 
independent  of  any  right  arising  from  the  partnership. 

We  therefore  think  the  judgment  of  the  circuit  court  is  eiro- 
neous,  and  must  be  reyersed,  and  the  cause  remanded  for  a  rew 
trial. 

Unauthorizbo  Acts  of  a  Ck>PABTNEB  will  not  bind  the  firm  nnlets  thari- 
Ib  evidence  of  assent;  and  such  evidence  mnst  be  more  than  slight  Mid  inoor< 
elusive:   Wilson  v.  }VUliam$,  28  Am.  Dec.  518,  and  note. 

Cited  and  affibmzd  upon  the  point  that  a  partner  has  no  power  to  hind  tb 
partnership  by  a  contract  not  made  for  its  benefit,  and  not  legitimately  withii 
the  scope  of  its  usaal  and  ordinary  business,  in  Whaley  v.  Moody,  2  Humph 
495;  Firgu9on  v.  Shepherd,  1  Sneed,  254;  VenabU  v.  Laviek,  2  Head,  351. 


Elledgb  v.  Todd. 

[1  HUMPHBKTS,  43.] 

VXBDICT  18  Von)  FOR  Ibbeoulaiutt  where  the  jury,  being  unable  to  agree 
as  to  the  amount  for  which  the  verdict  should  be  returned,  proceeded  to* 
allow  each  juror  to  write  down  an  amonnt  according  to  his  judgment, 
and  returned  a  verdict  for  one  twelfth  of  the  sum  of  the  amounts  so- 
wntten. 

Affidavit  of  Jubob  is  Admtsstbt.k  to  Impeach  a  verdict  obtained  by  % 
resort  to  unjust  or  unreasonable  methods. 

Ebbob.  The  action  was  trover  for  a  horse  and  wagon.  Yer» 
diet  for  plaintiff.  Defendant  moved  for  a  new  trial,  and  in  sup- 
port thereof  produced  the  affidavit  of  one  of  the  jurors  who  ]Eiad 
been  sworn  in  the  case,  in  which  it  was  stated  that  upon  retiring 
to  consider  their  verdict,  it  was  found  that  the  jury  were  divided 
and  no  agreement  could  be  had;  that  in  order  to  obtain  a  ver> 
diet,  each  juror  wrote  down  such  amount  as  he  thought  proper, 
and  by  general  agreement  the  verdict  was  returned  for  a  sum 
represented  by  the  aggregate  of  the  several  amounts  divided  by 
twelve.  It  was  previously  understood  that  this  amount,  what- 
ever it  should  be,  would  constitute  the  sum  for  which  the  ver- 
dict should  be  rendered.  Affiant  deposed  that  no  verdict  could 
have  been  obtained  in  any  other  manner.  The  court  refused  to 
set  aside  the  verdict.     Defendant  appealed.  - 
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Beady  i  for  the  plointifF  in  error. 
H.  M.  Burton^  for  the  defendant. 

By  Court,  Tublet,  J.  The  question  in  this  case  is  presented 
npon  the  correctness  of  the  opinion  of  the  court  below  in  dis- 
allowing a  new  trial  upon  the  affidayit  of  a  jxiror  stating  in  sub- 
stance, that  the  juiy,  for  the  purpose  of  ascertaining  what  should 
be  the  amount  of  damages  assessed,  agreed  among  themselvea 
that  each  member  of  their  body  should  set  down  a  sum,  accord- 
ing with  his  own  judgment,  and  that  the  aggregate  amount 
should  be  diyided  by  twelve  and  the  result  returned  as  their 
verdict,  which  was  done.  This  affidavit  was  admissible,  its- 
truth  is  not  contradicted,  and  we  think  that  it  furnishes  a  legal 
ground  upon  which  a  new  trial  should  have  been  granted.  In 
the  case  of  John  Baker  v.  Thomas  BenneU,^  determined  by  this, 
court  at  Enoxville,  in  July,  1839,  it  is  held  ^*  that  a  jury  shall 
not  agree  among  themselves  that  each  shall  specify  the  amount 
for  which  he  is  willing  to  find  a  verdict,  divide  the  whole  by 
twelve,  and  return  the  sum  thus  produced  as  the  amount  of  their 
deliberations,  because  it  is  in  the  nature  of  gambling  for  a  ver- 
dict, and  places  it  in  the  power  of  one  juror  to  make  the  amount 
unreasonably  great  or  small."  This  case  is  in  point,  although 
in  it  the  new  trial  was  refused,  because  it  was  thought  that  no- 
such  agreement  had  been  made  by  the  jury. 

Reverse  the  cause,  and  let  it  be  remanded  for  a  new  trial. 

Affidavit  of  Jubob  to  Iicpbaoh  Verdict:  See  Cnxu^ord  v.  StaU^  24  Am. 
Deo.  407,  and  note,  in  which  this  question  is  discassed.  An  examination  of 
Bennett  y.  Baker,  reported  post,  will  show  the  restriction  which  has  been 
affixed  to  the  rule  declared  in  the  principal  case,  in  the  same  state.  In  that 
case  a  juror,  without  the  knowledge  of  others  on  the  jury,  took  the  different 
amounts  suggested,  and  having  added  them  together,  and  ascertained  the 
amount  of  one  twelfth  of  their  sum,  proposed  that  the  verdict  should  be  re^ 
turned  for  that  sum,  which  was  agreed  to.  The  affidavit  of  a  juror  was  held 
not  admissible  to  impeach  the  verdict.  The  distinction  drawn  between  that 
and  the  principal  case,  is  yery  clearly  set  forth  in  the  opinion.  The  cases 
form  an  interesting  comparison.  Ci&d  and  distinguished  for  the  same  rea- 
sons stated  above,  in  Johnson  v.  Perry,  2  Humph.  674?  Harvey  v.  Jones,  Z- 
Id.  157.  Cited  also  in  Memphis  amd  Charleston  R,  B.  Co,  v.  Pillow,  9  Heisk. 
254,  to  show  that  it  is  error  for  a  jury  to  allow  three  of  their  number  to  fix 
the  amount  of  the  verdict,  and  that  a  verdict  so  obtained  is  Toid.  Upon  th» 
second  point  the  principal  case  is  cited  as  authority  in  Norris  v.  Statet  3- 
Humph.  332,  deciding  that  a  new  trial  can  not  be  granted  on  the  affidavii  of 
jurors  that  they  miranderstood  the  charge  of  the  court 

1.  8. 0.,  poU,  66S. 
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WiLKS  V.  FrrZPATRIOK. 

[1  HUMPHBXTl,  64.] 

Chakcsbt  will  Make  Pbovision  for  the  Wife  out  ov  a  Lkoaot  or  dls- 
tribntiye  share  of  an  estate  to  which  she  is  entitled,  before  allowing  her 
hoshand  to  rednoo  it  to  possession. 

EgXTTTY  OF  THE  WiFE  IS  NOT  EXTINOUIBHED    BT    AN    ASSIONHENT   OF   HXB 

Leoact,  in  which  she  joins  her  hnsband. 
Wife  is  not  Bound  by  heb  Tbansfeb  of  a  Lboao7  due  her,  nnlets  she  be 

privily  eiuunined  in  court  touching  her  consent. 
Wife  mat  Set  xtp  heb  Equity-  to  Defeat  a  Tbansfeb  of  her  legacy  by 

herself  and  husband. 

Appeal.    The  facts  are  stated  in  the  opinion. 

Friersan,  for  the  complainant. 

CaheU  and  Pillow,  for  the  defendant. 

By  Court,  Gbeen,  J.  This  bill  is  filed  by  one  of  the  exeoators 
of  John  Wilks,  deceased,  against  his  co-executor  and  the  lega- 
tees, for  a  settlement  and  final  adjustment  of  the  estate  of  his 
testator,  according  to  the  rights  of  the  parties.  Morgan  Fitzpat- 
rick,  who  is  made  defendant,  claims  the  legacy  of  Polly  Dearin 
{who,  together  with  her  husband,  John  Dearin,  are  also  de- 
fendants), by  virtue  of  a  sale  and  transfer  to  him  signed  and 
sealed  by  John  Dearin  and  his  wife,  Polly,  on  the  twentieth  of 
February,  1836.  Polly  Dearin  insists  that  she  can  not  be  pre- 
judiced by  the  execution  of  the  transfer  to  Fitzpatrick,  and  that 
«he  is  in  equity  entitled  to  a  settlement,  for  her  use,  of  the 
legacy  due  from  her  father's  estate.  The  court  decreed  the  por- 
tion of  Polly  Dearin  to  her,  disregarding  the  transfer  to  Fitz- 
patrick. Fitzpatrick  alone  appealed  to  this  court.  It  is  well 
settled,  that  if  a  husband,  or  any  person  claiming  in  his  right, 
seeks  to  reduce  into  his  possession  the  wife's  legacy  or  distribu- 
tive share,  a  court  of  chancery  will  make  a  provision  out  of  it 
for  her:  Clancy  on  Bights,  441,  et  aeq.;  Meigs,  669;'  2  Stoiy's 
Eq.  1403,  et  aeq.  But  it  is  said  that  in  this  case  the  wife  has 
Assigned  away  her  interest.  The  assignment  produced  can 
have  no  obligatory  force  upon  the  wife,  as  it  was  made  without 
those  solemnities  courts  of  equity  require  in  such  cases.  In 
order  to  bind  a  wife  by  a  transfer  of  a  legacy  due  her  she  must 
be  privily  examined  in  court  touching  her  consent  to  such 
transfer:  Clancy  on  Bights,  444;  4  Hayw.  19;'  3  Cow.  699,**  3  Yes. 
469;*  4  Id.  18.^    It  is  insisted  she  was  guilty  of  a  fraud  in  joining 

1.  DtaHn  r,  Fiigpalriek,  2.  MeKlhatton  v.  HoweU,  3.  UdaUy.Kmme^, 

4.  JUm^IUmi  t.  Ntnny,  5.  McMUtUty  t.  Pkilipi. 
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lier  husband  in  the  transfer  and  then  setting  up  her  equiiy  against 
it.  If  this  were  so,  the  wife  never  could  be  protected  in  her 
tights;  and  all  her  deeds,  while  covert,  though  void  in  law, 
would  be  set  up  against  her  on  the  ground  of  fraud.  But  there 
is  no  pretense  for  the  charge  of  fraud;  no  misrepresentation  was 
made  to  Fitzpatriok  by  her,  and  he  was  bound  to  know  what 
legal  rights  he  acquired  by  the  transfer,  and  what  were  the 
lights  the  law  permitted  him  to  set  up  against  it.  The  decree 
will  be  affirmed,  with  the  exception  that  the  share  of  Mrs.  Dearin 
must  be  paid  to  a  trustee  for  her  use.  The  costs  will  be  paid  as 
directed  in  the  decree  below,  and  the  defendant,  Fitzpatrick, 
will  pay  the  costs  of  this  court. 

Wipb'8  Equitt:  In  DvioaU  v.  Farmers*  Bafik,  23  Am.  Dec.  558,  and  the 
note  thereto,  this  subject  is  folly  discnssed  and  numerons  authorities  cited. 

The  principal  cask  is  cttbd  and  approved  in  the  following  cases:  Upon 
the  general  principle  decided,  that  the  husband  can  not  bar  the  wife's  equity 
by  an  assignment  of  her  legacy  or  of  a  chattel  in  which  she  is  entitled  to  an  es- 
tate in  remainder:  Famnoorth  v.  Lemons,  11  Humph.  140;  but  the  proceed- 
ings to  avoid  the  assignment  and  enforce  the  right  of  the  wife  in  equity  to  a 
settlement,  must  be  commenced  in  her  life-time:  McCctUb  v.  Oritd^/ield,  5 
Heisk.  288.  Valid  assignment  of  her  interest,  divested  of  her  equi^,  may 
be  made  by  the  wife  through  a  privy  examination  before  the  court  or  its  com- 
missioner: Coppedge  v.  Threadgill,  3  Sneed,  577.  A  wife  who  has  suffered 
her  personalty  to  be  taken  and  invested  by  her  husband,  with  no  stiptdation 
as  to  the  use  to  be  made  of  it,  has  no  claim  to  land  purchased  with  the  fund 
by  the  husband  in  his  own  name:  Jennings  y.  Jennings,  2  Heisk.  283. 


Pabeeb  and  Golueb  v.  Swan. 

(1  HUMrBBZTB,  80.] 

Jvancx's  Judomsnt  in  an  Action  in  which  there  wsre  Sbvebal  Db- 
FKNDANTS,  is  valid  as  a  judgment  against  them  all,  though  the  indorse- 
ment  upon  the  warrant  indicated  merely  that  the  judgment  was  '*  in  favor 
of  plaintiff,"  without  specifying  whether  it  was  against  all  the  defend- 
ants, or  only  a  portion  of  them. 

Dbscription  of  Land  in  a  Levy  is  Sufficient,  if  it  describe  the  land  ia 
general  language,  so  that  by  reasonable  intendment,  it  may  be  identified 
and  connected  with  the  sale  and  deed. 

Title  of  Pusohasbr  at  a  Sale  under  Execution,  upon  a  justice's  jndg- 
ment,  relates  to  the  date  of  the  levy. 

Ejegtmbnt.    The  facts  are  stated  in  the  opinion. 

Beady,  for  the  plaintifBs  in  error. 

Keehle^  for  the  defendant. 
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By  Court,  Gbeen,  J.  This  action  of  ejectment  was  brouglit. 
by  tiie  defendant  in  error  to  recoyer  a  tract  of  land  which  he- 
claims  by  Tirtae  of  sheriff's  deed,  reciting  that  the  same  had 
been  levied  on  and  sold  as  the  properly  of  John  Doak.  The- 
record  of  the  judgment  under  which  the  sale  was  made  shows» 
that  on  the  sixth  of  May,  1830,  two  suits  were  commenced  by 
warrant  before  a  justice  of  the  peace,  wherein  Moses  Swail^ 
was  plaintiff,  and  William  Blakely,  Moses  Ashbrooks,  and  John 
Doak  were  defendants.  The  warrants  were  executed  and  re- 
turned to  the  justice  of  the  peace,  who  rendered  judgment  for 
the  plaintiffs,  indorsiug  it  on  the  warrants  in  the  following* 
words:  ''May  7, 1830:  Judgment  in  faTor  of  the  ^plaintiff  for 
sixiy-one  doUars  and  eighiy-three  cents,  and  costs;"  execution 
was  issued  by  the  justice  and  was  levied  on  the  land  in  dispute 
the  twelfth  of  May,  1830,  and  at  May  term  of  the  county  court 
of  Eutherford  an  order  of  sale  was  made,  a  vendUumi  eaBponas 
issued,  the  seyeniy-acre  tract  of  land  was  sold  to  Swan,  and  a. 
deed,  dated  the  Hfth  of  April,  1831,  was  executed  to  him  by  the- 
sheriff,  which  was  duly  acknowledged,  and  on  the  twenty-first 
of  April,  1831,  was  registered  according  to  law.  The  indorse- 
ment of  the  levy  of  the  justice's  execution  upon  this  tract  of 
land  is  in  these  words:  ''  Levied  on  the  right,  title,  claim,  and 
interest  that  John  Doak  has  in  and  to  seveniy  acres  of  land  lying 
on  the  waters  of  the  west  fork  of  Stone's  river;  no  personal  prop- 
erly to  be  found."  The  defendants  claimed  title  by  virtue  of  a 
deed  from  Doak  to  Isaac  Killough  for  one  hundred  and  forty- 
eight  acres,  and  by  mesne  conveyance  from  him.  The  deed  from 
Doak  to  Eilloiigh  is  dated  fifth  May,  1830,  and  registered  fif- 
teenth  July,  1830. 

1.  It  is  contended,  in  the  first  place,  that  the  justice's  judg- 
ment is  void  for  uncertainty.  The  words  written  on  the  warrant,. 
"Judgment  in  favor  of  the  plaintiff  for  sixty-one  dollars  and 
eighty-three  cents  and  costs,"  constitute  certainly  a  very  brief 
record  of  the  determination  of  the  case.  But  the  plain  meaning 
is  that  the  judgment  is  rendered  against  all  the  defendants.  If 
it  had  been  against  one  only,  and  in  favor  of  the  rest,  it  would 
not  have  been  true  that  judgment  had  been  given  in  favor  of  the 
plaintiff  in  the  whole  case,  for  it  would  have  been  in  part  against 
him.  We  think  there  is  reasonable  certainty  in  the  judgment; 
and  to  require  more  of  these  inferior  tribunals  would  be  to  defeat 
entirely  their  jurisdiction. 

2.  It  is  next  insisted  that  the  levy  contains  no  sufficient  de- 
scription of  the  land,  and  that  the  sale  therefore  was  vnthout 
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aitthorify  and  void.  It  is  oertainlj  tme  that  the  description 
.^yen  in  the  levy  is  somewhat  vague;  it  is  only  described  as 
*'  John  Doak's  seventy  acres  of  land,  on  the  waters  of  the  west 
fork  of  Stone's  river."  In  the  case  of  Vance  v.  McNairy,  3  Yerg. 
177/  however,  the  levy  was  not  more  certain,  and  the  conrt  held 
it  to  be  sufficient.  The  title  does  not  rest  upon  the  description 
in  the  levy,  but  the  deed  follows  and  defines  its  locality 
with  sufficient  precision.  All  that  is  necessary  in  the  levy  is 
some  general  description  that  will,  by  reasonable  intendment, 
<;onnect  it  with  the  sale  and  deed,  so  that  a  tract  of  land  differ- 
•ent  from  the  bne  levied  on  may  not  be  sold  and  conveyed.  This, 
we  think,  is  given  in  the  levy  before  us. 

3.  It  is  contended  the  court  erred  in  telling  the  jury  that  the 
plaintiff's  title  related  to  the  levy  by  the  constable  ux>on  the 
land,  and  was  not  limited  to  the  date  of  the  deed  or  to  the  order 
of  sale  by  the  court.  The  case  of  Lash  v.  CHbson,  1  Murph.  266, 
and  EUar  v.  Ray^  2  Hawks,  568,  sustain  the  opinion  of  the  court 
below,  and  we  think  proper  to  follow  those  cases. 

Let  the  judgment  be  affirmed. 

Jusnos's  Exxcunoir  Binds  Pbopbbtt  vbom  ths  Lew:  See  MetU  v.  Bright^ 
a2Am.  Deo.  683. 

SuFnoiBNT  Entbt  of  Judgmknt  bt  Jusncx  OF  THB  PsAGS:  See  Titue  v. 
Whitney,  31  Am.  Deo.  228. 

DiscRiFnoN  OF  Pbopsbtt  Sold  under  Ezboution. — Every  reasonable 
^tendment  iii  to  be  made  ia  favor  of  parchasers  at  judicial  sales:  Marahail 
▼.  CfreenJUld,  29  Am.  Dec.  559.  In  Jackson  v.  Dekmcy,  7  Id.  403,  it  was 
4ield  that  the  land  sold  must  be  described  with  reasonable  certainty  or  noth- 
ing would  pass.  '^  Eyery  intendment  is  to  be  made  in  favor  of  proceedings  be- 
fore a  justice  of  the  peace;  if  it  may  be  determined  with  reasonable  certainty 
from  the  form  in  which  the  judgment  is  entered,  what  was  indeed  meant,  the 
Talidity  of  the  entry  will  be  sustained:  Anderson  v.  Kimbraugh,  5  Ck>ldw. 
t^2,  in  which  the  principal  case  is  relied  upon;  see  also  Okus  v.  StovcUl,  10 
flnmph.  452.  To  the  point  that  a  description  of  land  levied  upon  under  ex- 
iMmtion  is  sufficient  if  it  be  such  as  will,  by  reasonable  intendtaient,  connect 
It  with  the  subsequent  sale  and  deed,  the  principal  case  is  cited  in  Brigance 
V.  ErwMs  Lessee,  I  Swan,  378;  TroUer  v.  Nelson,  Id.  12;  Cohen  v.  WooUard, 
^  Tenn.  Ch.  602;  in  Cfibbs  v.  Thompson,  7  Humph.  181,  the  court;  citing  the 
{principal  case,  in  conjunction  with  others  in  the  same  state,  said:  "  There  are 
two  principles  upon  which  the  cases  taken  together  rest:  1.  That  purchasers 
must  have  the  means  of  knowing  what  land  is  to  be  sold,  so  as  to  form  some 
estimate  of  its  value.  2.  That  there  must  be  such  ascertainment,  by  descrip* 
tion  of  identity,  as  shall  prevent  one  piece  of  land  from  being  sold  and  a  dis- 
iinot  piece  conveyed. "  In  the  following  cases  the  description  in  the  levy  was 
•held  insufficient:  * '  On  a  tract  of  land  adjoining  the  lands  of  James  McDondel, 
rhomas  Gannon,  and  others,  containing  one  hundred  and  sixty  acres:"  Helms 
<•  Alexander,  10  Humph.  44;  "Levied  on  lot  No.  — ,  in  the  town  of  Green- 

1.  8.  0.,  34  Am.  Dm.  6S9, 
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ville,  wi^h  its  improvements:**  Brown  v.  Didboit,  2  Id.  394,  in  wldoh  it  i 
held  that  a  sale  and  deed  by  virtne  of  snch  a  levy  conveyed  no  title  to  tho> 
vendee;  referring  to  the  principal  case,  the  court  declared  that  the  doctrine 
laid  down  in  that  case  was  in  no  manner  in  conflict  with  the  cases  above  cited. 
The  title  of  a  purchaser  at  a  sheriff's  sale  relates  to  the  date  of  the  levy:  JTeo* 
Urn  V.  ThomasMfCB  Lessee,  2  Swan,  137;  KnigJU  v.  Ogdeti^  2  Tenn.  Ch.  476». 
both  citing  the  principal  case. 


TUBBEVIIiLE  AND  DaBDEN  V.  BtAK. 

(1  HUlfPBBXTB,  113.] 
AUTHOBITT  UNQER    SBAL    IS    NbCBSSART    TO    EnABLB    OkX    COPABTNKB   T^ 

Bind  the  Other  by  a  note  under  seal  in  the  name  of  the  partnership. 
Previous  Parol  Assent  or  Subsequent  Adoption  will  not  render  the  vn* 
authorized  bond  of  a  copartner  binding  as  to  the  other. 

Ebbob.    The  opinion  states  the  facts. 

Charge  Boyd^  for  the  plaintiflB  in  error. 

H.  S.  Kemble^  for  the  defendant. 

By  Court,  Gbesn,  J.  This  is  an  action  of  debt,  brought  bj^ 
Bjan,  as  assignee  of  Beuben  Bartlett,  upon  a  bill  single,  pur* 
porting  to  have  been  executed  by  TurbeTille  &  Darden  to  th» 
said  Bartlett  for  two  thousand  three  hundred  and  twelye  dollars 
and  seyenty-five  cents.  Darden,  one  of  the  defendants,  pleaded 
nan  est  factum  to  the  action,  and  on  the  trial  proved  that  him- 
self and  Turbeyille  were  partners  in  trade,  and  that  the  bond 
ux>on  which  this  suit  was  brought  was  executed  by  Turbeville 
in  the  partnership  name,  and  that  it  was  not  signed  or  sealed 
by  him  or  in  his  presence.  The  plaintiff  proved  that  on  the 
day  of  the  execution  of  the  bond,  or  the  next  day,  Darden 
called  ux>on  the  payee  of  the  note  and  told  him  that  he  was 
then  ready  to  close  the  contract  and  then  give  his  notes  for  the 
amount.  BiEtrtlett  then  informed  Darden  that  his  partner,  Tur- 
beyille, had  given  notes  signed  Turbeville  &  Darden,  with  which 
he  expressed  himself  satisfied;  but  the  bond  was  not  shown  ta 
him,  nor  was  he  informed  that  obligations  under  seal  had  been 
executed.  The  plaintiff  further  proved  that  at  the  time  the 
bond  in  the  pleadings  mentioned  was  executed,  the  said  Turbe- 
ville executed  one  c^  more  similar  bonds  in  the  name  of  Turbe- 
ville &  Darden,  which  were  paid,  both  the  defendants  at  different 
times  during  the  partnership  i)aying  money  on  said  bond.  The 
plaintiff  proved  by  another  witness  that  the  bond  in  the  plead- 
ings mentioned  was  placed  in  his  hands  for  collection;  that  he 
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called  upon  Darden  and  told  him  he  wanted  him  to  pay  the 
said  note.  He  said  he  knew  he  was  bound  for  said  note,  but 
that  they  had  dissolved  partnership,  and  that  Turbeyille  was  to 
pay  the  debts.  Witness  did  not  show  the  bond  to  Darden,  nor 
does  he  know  Darden  ever  saw  it;  in  speaking  of  the  claim  he 
called  it  a  note,  and  he  did  not  inform  Darden  that  it  was  un- 
der seal.  Several  credits  were  indorsed  upon  the  bond,  ex- 
pressing in  general  terms,  that  the  sums  credited  were  paid  by 
Turbeville  &  Darden.  The  court  charged  the  jury  ''  that  one 
partner  had  not,  by  virtue  of  the  partnership,  power  to  bind  his 
copartner  by  bond,  unless  such  partner  had  authority  imder 
seal  to  do  so;  but  if  they  believed  from  l^e  testimony  that  de- 
fendant, Darden,  had  paid  notes  under  seal  executed  at  the 
same  time  and  upon  the  same  consideration  to  the  same  parties, 
and  that  he  had  subsequently  admitted  that  he  was  bound  by 
the  note  sued  on,  the  court  would  leave  it  to  the  jury  to  deter- 
mine the  facts,  whether  any  authority  under  seal  had  been  given 
by  Darden  to  Turbeville  to  bind  him  by  bond  at  the  time  of  the 
execution  of  the  specialty  sued  on;  that  unless  they  had  posi- 
tive proof  of  the  existence  of  such  authority  at  the  time  of  the 
execution  of  the  bond,  or  were  satisfied  from  all  the  facts  and 
circumstances  that  such  authority  did  then  exist,  their  verdict 
should  be  for  the  defendant,  Darden;  but  if  they  believed  that 
such  authority  did  at  the  time  of  the  execution  of  the  bond  exist, 
their  verdict  should  be  for  the  plaintiff."  The  jury  foimd  a 
verdict  for  the  plaintiff,  and  the  defendants  moved  for  a  new 
trial,  which  motion  was  overruled  by  the  court  and  judgment 
rendered  upon  this  verdict,  from  which  this  appeal  in  error  is 
prosecuted. 

No  objection  is  made  by  the  plaintiffs  in  error  to  the  general 
doctrine  stated  by  the  court  in  the  charge  to  the  jury;  but  it  is 
insisted  his  honor  erred  in  assuming  "  that  if  Daiden  had  paid 
notes  under  seal,  executed  at  the  Home  time,  and  upon  the  same 
consideration  to  the  same  parties,  and  had  subsequentiy  ad- 
mitted that  he  was  bound  by  the  note  sued  on,"  these  facts 
would  be  evidence  from  which  the  jury  would  be  authorized  to 
infer  that  Turbeville  had  authority  from  Darden  imder  seal  to 
bind  him  at  the  time  the  bond  sued  on  was  executed.  We  do  not 
thinlt  the  facts  thus  stated  by  the  courts  authorize  the  infer- 
ence which  it  was  indicated  the  jury  might  make.  None  of  the 
cases  go  so  far  as  to  assume  that  subsequent  acts  of  ratification 
constitute  evidence  that  the  deed  was  executed  by  virtue  of  a 
written  authority  imder  seal  existing  at  the  time.    If  the  exist- 
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«noe  of  Bach  authorify  be  neoesaaiy ,  its  production  could  not  be 
dispensed  with  unless  it  were  shown  to  have  been  lost  or  de- 
stroyed, or  otherwise  beyond  the  power  and  control  of  the  party 
desiring  to  prove  its  contents:  1  Stark.  436.  There  can  be  no 
reason  why  this  general  rule  of  evidence  in  relation  to  written 
instruments  should  be  dispensed  with  in  this  case.  Parol  proof, 
therefore,  that  Turbeville  had  authority  under  seal  to  bind  his 
copartner  would  have  been  inadmissible,  much  less  could  evi- 
dence of  the  manner  in  which  Darden  had  acted  in  reference  to 
other  contracts  of  a  similar  character  establish  the  existence 
of  such  authority.  But  it  is  insisted,  that  although  a  party  may 
not  have  a  written  authority  under  seal  to  bind  his  copartner  by 
deed,  yet,  if  such  copartner  subsequently  assent  to  the  contract, 
he  is  boimd,  and  that  the  circumstances  enumerated  by  the 
<30urt  to  the  jury  were  competent  evidence  to  prove  such  subse- 
quent assent.  If  it  were  admitted  that  such  subsequent  as- 
sent would  bind  a  parly,  still  the  question  whether  there  was 
such  subsequent  assent  was  not  propounded  to  this  jury,  nor 
did  they  consider  of  the  testimony  in  reference  to  such  question. 
It  could  not,  therefore,  be  said  that  they  had  foimd  the  &ct 
that  Darden  had  so  assented.  They  were  told  that  it  must  be 
proved  that  Turbeville  acted  under  an  authority  by  deed.  This 
inquiry  was  as  to  the  existence  of  such  authority;  and  they  were 
told  they  might  find,  and  they  did  find,  from  the  facts  and  cir- 
cumstances enumerated,  that  such  authority  did  exist.  This 
being  illegal,  the  verdict  can  not  be  8upx>orted,  even  though  we 
should  think  the  evidence  might  have  sustained  a  finding  upon 
the  principle  which  it  is  insisted  on  should  have  been  stated  by 
the  court,  because  that  principle  not  having  been  stated,  the 
evidence  was  not  considered  in  reference  to  it. 

2.  But  we  can  not  adopt  the  principle  o^itended  for  by  the 
counsel  for  the  defendant  in  error.  The  two  cases  upon  which 
they  rely,  Cody  v.  Shepherd,^  11  Pick.  400,  and  Orann  v.  SeUm 
<md  Bunker,  1  Hall,  262,  seem  to  us  virtually  to  have  abandoned 
the  doctrine  that  one  partner  can  not  bind  another  by  deed  unless 
expressly  authorized  to  do  so  by  an  instroment  of  equal  dignity. 
For  they  hold  that  a  previous  parol  assent,  or  a  subsequent 
adoption,  will  bind  the  party  though  no  written  authority  under 
seal  existed.  To  assume  this  i>osition  in  one  sentence,  and  in 
the  next  to  adopt  the  doctrine  laid  down  by  Lord  Eenyon  in 
Harrison  v.  Jackson,  7  T.  B.  207,  seems  to  us  contradictory  and 
absurd;  for  if  a  previous  assent  or  subsequent  parol  adoption 

1.  Oaiif  f,  Sk^fkmrd, 
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^will  do  to  Innd  the  party,  oertainly  there  is  no  neoessily  for  a 
'written  authority  tinder  seal  to  do  it. 

But  upon  this  question  our  own  court  has  made  two  conour- 
rent  decisions,  which  we  are  not  at  liberty  to  disregard.  In  the 
<2a8e  of  Nwnnely  y.  Doherty,  1  Yerg.  26,  the  court  say  "  that  no 
■authority  is  given  a  partner  by  the  law  merchant  to  bind  his  co- 
partner by  deed,  nor  does  the  &ct  that  the  articles  of  coi>artner- 
«hip  were  under  seal  give  him  such  authority  merely  from  the 
<nrcumstance  of  their  being  sealed;  to  have  this  effect  a  special 
power  or  authority  must  be  contained  in  the  articles."  This 
case  was  followed  by  the  case  of  Waugh  and  FirUey  v.  Carriger, 
Id.  31,  and  by  many  other  cases  which  have  not  been  reported, 
so  that  at  this  time  we  feel  bound  by  their  authority;  and  al- 
though the  doctrine  is  no  favorite  with  us,  yet  if  we  adhere  to 
it  at  all,  we  feel  bound  to  maintain  it  in  good  faith.  Oertainly 
the  alarm  which  Lord  Kenyon  in  Harrison  v.  Jackson  supposes 
the  mercantile  world  would  feel,  however  justly  it  may  have 
been  apprehended  in  England,  could  not  be  felt  here  if  it  were 
determined  that  one  partner  might  bind  the  other  by  a  contract 
for  the  payment  of  money  though  made  under  seal.  But  the 
contrary  doctrine  is  too  firmly  established  to  be  shaken  by  the 
-courts,  and  if  changed  at  all  it  must  be  done  by  the  legislature. 

Beverse  the  judgment. 

AUTHOBITT  TO  BiND  COPABTNER  BT  CoVTBACt  ITNBKB  SXAL.— A  partnw 

'pTMent  and  aasenting  to  the  execution  of  a  sealed  instnunent  by  his  oopart- 
ner  in  the  firm  name  is  bound  thereby;  and  such  presence  and  assent  may  be 
proved  by  the  admissions  of  the  party:  F%clUhom  v.  Boyer,  30  Am.  Dec  300, 
the  note  to  which  case  contains  the  authorities  on  this  subject. 

Thb  principal  cask  is  oitxd  and  afSrmed  to  the  effect  that  one  partner  has 
no  power  to  bind  his  copartner  by  deed,  unless  he  be  expressly  empowered 
hy  deed  to  do  so,  and  that  this  power  can  not  be  proven  by  parol,  in  the  fol- 
lowing cases:  Napier  v.  CcUrotif  2.  Humph.  536;  Boyd  v.  Dodson,  5  Id.  37; 
Smiih  v.  DicktTiaon,  6  Id.  262;  Mosby  v.  State  of  Arkansas,  4  Sneed,  327; 
McNuU  V.  MeMahan,  1  Head,  98;  Cam  v.  Beard,  1  Coldw.  166.  Cited  also  in 
Haehett  v.  Brown,  2  Heisk.  264,  to  show  that  the  court  must  charge  the 
juiy,  not  in  remote  and  impalpable  generalities,  but  as  applicable  to  the  facts, 
«o  as  to  aid  the  jury  in  arriving  at  a  correct  conclusion. 


Robinson  v.  Matob  and  Aldebmen  of  Fbankun. 

[1  HUMPKBBTS.  166.] 

Bylaw  op  a  Town  kot  Consistent  with  the  General  Laws  of  the 

state  is  void. 
Bt-law  Prohibittno  Sale  op  Intoxicating  Liquobs  by  persons  within 

the  limits  of  the  town,  when,  by  a  general  law,  the  sale  of  liquors  is 

licensed,  ia  in  conflict  with  the  latter,  and  therefore  void. 

Am.  Dao.  Vol.  ZZHV— 40 
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PSNALTT  TOR  VIOLATION  07  A  MiTNiciPAL  Bt-law.  Yoid  as  prohibiting, 
a  traffic  which  is  licensed  by  a  state  law,  can  not  be  enforced  against  a. 
person,  though  the  latter  was  not  in  possession  of  a  license  from  the  stated 

Ebbob.    The  opinion  states  the  facts. 

Meigs  and  MarahaU,  for  the  plaintiff  in  error. 

Alexander ^  for  the  defendants. 

By  Court,  Gbeen,  J.  This  is  an  action  of  debt  to  reooyer  fron^ 
the  plaintiff  in  error  two  hundred  and  fifty  dollars,  the  penalty  ini« 
posed  by  said  corporation  for  a  breach  of  its  by-laws.  The  bj* 
law  in  question  was  passed  the  nineteenth  day  of  August,  18^^ 
and  is  as  follows: 

"  Be  it  enacted  by  the  mayor  and  aldermen  of  the  town  of 
Franklin:  That  it  shall  be  the  duty  of  the  owner  of  each  tavern, 
grocery,  confectionery,  or  other  house,  or  any  person  or  persona 
whatever,  intending  to  retail  spirituous  liquors  within  the  limits 
of  said  corporation,  before  he,  she,  or  they  proceed  to  retail  spir- 
ituous liquors  within  the  limits  of  said  corporation  as  aforesaid,  to 
apply  to  the  recorder  and  obtain  license  from  the  said  corporation 
for  the  term  of  one  year,  and  pay  to  said  recorder,  for  the  use  of 
said  corporation,  a  tax  of  one  hundred  dollars,  and  the  further 
sum  of  fifty  cents  for  granting  such  license,  which  sum  of  ono 
himdred  dollars  is  hereby  declared  to  be  the  tax  on  each  retailer 
of  spirituous  liquors  within  the  limits  of  said  corporation  for  each 
and  every  year;  and  if  any  person  or  persons  shall  proceed  to 
retail  spirituous  liquors  without  first  having  obtained  a  license 
therefor,  as  aforesaid,  such  person  or  persons  so  offending  shall 
forfeit  and  pay  the  sum  of  two  hundred  and  fifty  dollars,  to  be^ 
recovered  before  any  jurisdiction  having  cognizance  thereof,  in 
the  name  of  the  mayor  and  aldermen  of  said  corporation,  for 
the  use  of  said  corporation." 

There  was  a  verdict  and  judgment  for  the  plaintiffs  in  the  cir- 
cuit court  of  Williamson  county,  and  a  motion  in  arrest  of 
judgment,  which  was  overruled.  The  defendant  appealed  in 
error  to  this  court.  The  question  for  consideration  now  is  aa 
to  the  validity  of  the  by-law  of  the  corporation.  A  corporation 
can  pass  no  by-law  inconsistent  with  the  constitution  and  law& 
of  the  state:  Ang.  &  Ames  on  Corp.  182,  188;  2  Bac.  Abr.  9. 

At  the  time  this  ordinance  passed,  and  up  to  the  period  of  it& 
violation  by  the  plaintiff  in  error,  the  laws  of  the  state  permitted 
persons  who  might  obtain  license  as  prescribed  by  those  laws 
to  retail  spirituous  liquors.  Consequently  individuals  who  had 
obtained  a  license  to  retail  spirituous  liquors  under  the  state 
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law  oonld  not,  by  an  act  of  the  corporate  authorities  of  Frank- 
lin^ be  prohibited  from  retailing  those  liquors  within  the  limits 
of  that  town.  But  this  by-law  expressly  prohibits  a  party  from 
retailing  spirituous  liquors  within  the  corporation  under  a  heaTy 
penalty,  unless  a  license  be  first  obtained  from  the  corporation. 
It  comes,  therefore,  in  direct  conflict  with  the  law  of  the  state, 
and  hence  is  void.  It  makes  no  difference  that  Robinson  had  no 
lice/ise  under  the  state  laws.  In  that  case  the  corporate  license 
cou'4  not  have  conferred  upon  him  the  right  to  sell,  in  viola- 
tioi.'  of  the  state  law;  and  they  had  no  power  to  impose  a  penalty 
up4  Q  a  man  for  not  obtaining  a  license  to  do  that  which  it  would 
ha  le  been  illegal  for  him  to  do  if  he  had  obtained  said  license. 
Tliis  is  not  an  ordinance  imposing  a  fine  for  retailing  without  a 
license.  Such  a. by-law  would  have  been  -valid;  it  would  not 
have  contradicted,  but  would  have  been  in  accordance  with  the 
state  law.  This  law  imposes  a  penalty  for  selling  without  a  cor- 
poration license;  a  thing  they  had  no  right  to  grant.  If  he  had 
a  license  under  the  state  law  their  license  would  confer  no  ad- 
ditional privilege,  and  if  he  had  not,  theirs  would  confer  no 
privilege  at  all.  These  views  do  not  at  all  interfere  with  the 
right  to  tax,  or  to  regulate  and  restrain  tippling-houses.  Al- 
though a  party  may  have  a  license  under  the  state  laws  to  sell, 
and  therefore  the  act  of  selling  is  not  a  nuisance,  yet  he  may  be 
restrained  and  regulated  in  the  exercise  of  this  privilege  so  as  to 
mitigate  the  evils  of  his  trade. 

We  think  there  is  error  in  the  judgment,  and  therefore  order 
that  it  be  reversed  and  the  judgment  be  arrested. 

GxNKRAL  Limitations  on  the  Powxb  of  Mttnicipal  Corporations  to 
Pass  Ordinanobs. — ^Municipal  oorporatioiiB  can  exercise  the  following  pow- 
ers, and  no  others:  1.  Those  granted  in  express  words.  2.  Those  neces- 
sarily or  fairly  implied,  or  incident  to  the  powers  expressly  granted.  3. 
Those  that  are  indi8X>ensable  to  the  declared  objects  and  purposes  of  the  cor- 
|ioration  with  which  it  is  of  necessity  invested,  from  its  very  nature  and 
constitution.  The  charter  of  a  municipal  corporation  is  its  organic  law. 
From  its  charter  its  powers  are  originally  derived,  and  to  its  charter  every 
attempted  exercise  of  power  must  be  ultimately  referred.  As  the  powers  of 
the  corporation  are  conferred  by  its  charter,  so  are  they  necessarily  limited 
by  it.  As  it  is  permitted  to  exercise  the  powers  which  its  charter  authorizes, 
so  it  is  prohibited  from  exercising  those  which  are  not  authorized.  Any  ad 
or  attempted  exerdse  of  power  which  transcends  the  limits  expressed  or 
neoessarily  inferred  from  the  language  of  the  instrument  by  which  its  powers 
are  conferred,  is  beyond  the  authority  of  a  municipal  corporation,  and  is 
therefore  null  and  void:  Dill,  on  Munia  Corp.,  sec.  89;  Smith  v,  Newbem, 
70  N.  C.  14;  8.  C,  16  Am.  Rep.  766;  Cook  County  v.  McCrea,  93  lU.  236: 
McCfxnn  v.  Otoe  Cownty,  9  Neb.  324;  8.  C.  &  P.  B,  B.  Co.  v.  Washington,  8 
Id.  30;  Somerville  v.  Dichemum,  127  Mass.  272;  Bryan  v.  Page,  51  Tex.  632; 
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FroTicis  V.  Troy,  74  N.  Y.  338;  Stale  v.  Passaic,  41  N.  J.  L.  90;  Carron  y. 
MarH/iy  2  Ihitch.  694;  5mttA  v.  Newburgh,  77  N.  Y.  130;  Allen  v.  Galveston, 
51  Tex.  302;  Dorc  v.  -flftZwwuJhw!,  42  Wis.  108;  Butler  v.  isrcrtn,  88  111.  575; 
Kansas  v.  Flanagan,  69  Mo.  22;  Bentley  v.  Chisago,  25  Minn.  259;  fndkmapoUt 
V.  Oas  LigfU  Co.,  66  Ind.  402;  Fance  v.  Little  Roek,  30  Ark.  435;  Ex  parte 
Burnett,  30  Ala.  461;  Oreenough  v.  YToite/Ee^c^,  127  Mass.  275;  Memphis  v. 
IFoter  Co.,  8  Baxter,  587;  Orphan  Asylum  v.  Troj/,  76  N.  Y.  108;  Petersburg 
V.  ifefel^,  21  lU.  206;  New  London  v.  Brainard,  22  Conn.  552. 

Municipal  Ordikakces  must  be  Consistent  with  the  Ck)NSTiTUTiON  and 
general  laws  of  the  land.  All  laws  are  subject  to  the  limitations  imposed  by 
the  constitution.  Between  a  general  law  or  statute  enacted  by  the  legislature, 
and  a  municipal  ordinance,  substantially  the  same  relation  exists,  as  that 
which  is  recognized  between  the  constitution  and  the  general  laws  enacted  by 
the  legislature  thereunder.  Oeneral  laws  are  paramount  in  authority  to  those 
which  are  passed  by  municipal  bodies  for  the  purpose  of  local  government. 
An  ordinance  which  is  repugnant  either  to  the  constitution  or  general  laws 
is  ipso  facto  void:  Burlington  v.  Kellar,  18  Iowa,  65;  Mayor  v.  Vichers,  3 
Coldw.  205;  Indianapolis  v.  Oas  Co,,  66  Ind.  390;  Hospital  v.  Luzerne,  84 IV 
St.  59;  Livingston  v.  Albany,  41  Ga.  22;  Wood  v.  Brooklyn,  14  Barb.  425; 
State  V.  Hardy,  7  Neb.  377;  Cullinan  t.  New  Orleans,  28  La.  Ann.  102;  lUi- 
nois  Central  R,  R.  Co,  v.  Bloomington,  76  IlL  447;  Skreveport  v.  Levy,  26  La. 
Ann.  671;  S.  0.,  21  Am.  Eep.  553;  Judson  v.  Reardon,  16  Minn.  435;  Nem 
Orleans  v.  Savings  Bank,  31  La.  Ann.  637;  Walker  v.  New  Orleans,  Id.  828; 
Vance  v.  Little  Roek,  30  Ark.  435;  Mc^or  v.  Hussey,  21  Ga.  80;  Haywood  v. 
Mayor,  12  Id.  404;  State  v.  GaldweU,  3  La.  Ann.  435.  This  proposition  is  ele- 
mentary, and  it  is  not  necessary  that  the  authorities  in  support  of  it  should  be 
multiplied.  Whatever  restrictions  the  constitution  of  the  United  States,  or 
of  the  state  itself,  have  Imposed  upon  the  state  legislature,  rest  equally  upon 
the  instruments  of  government  which  the  state  by  its  authority  has  created. 
A  municipal  ordinance  which  impairs  the  obligation  of  a  contract,  or  has  an  ex 
post  facto  operation,  or  takes  private  property  without  due  compensation,  or 
imposes  upon  personal  liberty  any  restraints  not  authorized  by  the  constita- 
tion,  is  void.  The  limitations  to  which  the  state  in  its  sovereign  capacity  is 
subject,  apply  as  well  to  local  govemments  acting  under  the  state  with  dele- 
gated authority.  And  an  ordinance  conflicting  with  a  statute  of  the  ttste 
must  yield  to  tiie  latter. 

Limitations  Implied  fbom  Form  of  Chakter. — ^It  is  scarcely  pofl8ible» 
within  the  limits  of  this  note,  to  notice  the  numerous  instances  in  which  par- 
ticular provisions  of  municipal  charters  have  been  construed.  It  will  not  be 
Attempted  to  accomplish  more  than  to  state  some  of  the  general  canons  of 
construction  which  have  been  adopted,  and  to  indicate  their  application  in  a 
few  important  cases.  The  powers  conferred  by  a  municipal  charter  are  ex- 
,press  or  implied.  The  corporation  may  exercise  such  powers  as  are  granted 
to  it  expressly,  and  such  incidental  powers  as  are  necessary  or  appropriate  to 
the  exercise  and  enjoyment  of  those  expressly  conferred.  Corporate  powers 
Are  strictly  construed.  The  corporation  is  not  permitted  to  exercise  any 
powers  not  necessarily  or  fairly  within  the  scope  and  import  of  those  dele- 
cted in  its  charter;  Mintum  v.  Larue,  23  How.  (U.  S.)437;  Thomas  v.  Rich' 
mond,  12  Wall.  349;  Leonard  v.  Canton,  35  Miss.  189;  I^chol  v.  NasltviUe, 
-9  Humph.  25^  Douglas  v.  Placerville,  18  CaL  643;  Memphu  v.  Adams,  9 
Heisk.  518;  S.  C,  24  Am.  Rep.  331;  Henderson  v.  Covington,  14  Bush  (Ky.), 
312;  StaU  v.  MaysvUle,  12  S.  G.  82;  Plaquemine  v.  R^f,  30  La.  Ann.  497; 
Caldwater  t.  Tucker,  36  Mich.  478;  S.  C.,  24  Am.  Eep.  601;  Alton  v.  J^Ana 
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Ins.  Co,,  82111.  46;  Wilson  v.  Shreveport,  29  La.  Ann.  673;  Shaekdion  v.  CftU- 
tenberg,  39  N.  J.  L.  660;  Pi/e  ▼.  Peterson,  46  Tex.  312;  2^o»  v.  Pyne,  4^ 
Iowa,  524;  S.  0.,  22  Am.  Rep.  261;  Keokuk  v.  Seroggs,  39  Iowa,  447;  John^ 
Stan  V.  LamsvUU,  11  Bash  (Ky.),  527;  mnoosH  v.  (?ol!ey,  49  Vt.  282;  Field' 
'  V.  />«  Mwnes,  39  Iowa,  675;  Carr  v.  Dooley,  122  Mass.  267;  Latham  v.  /?tc*. 
ard»,  19  N.  Y.  S.  C.  362.  Though  the  general  rule  is  to  give  to  the  chartered 
powers  a  strict  rather  than  a  liberal  construction,  it  is  not  intended  to  ex- 
clude any  powers  which  are  reasonably  incident  to  those  expressly  delegated. 
The  fair  intention  of  the  legislature,  as  evidenced  in  the  language,  intent, 
and  purpose  of  the  grant,  is  the  criterion  by  which  the  scope  of  municipal 
authority  may  be  beet  discovered.  The  doctrine  of  strict  construction,  while 
it  is  in  many  cases  declared  to  be  the  rule,  is  nowhere  enforced  to  the  extent 
of  unreasonably  defeating  the  purpose  of  the  legislature,  as  it  appears  upon 
the  entire  charter  or  enactment  If  there  be  a  fair,  reasonable,  and  substan- 
tial doubt,  whether  the  legislature  intended  to  convey  a  particular  authority, 
especially  if  the  authority  be  one  the  exercise  of  which  imposes  a  burden, 
tax,  or  assessment,  or  abridges  personal  liberty,  or  has  the  effect  of  divesting 
property  rights,  the  doubt  will  be  resolved  against  the  corporation  and  in 
favor  of  the  citizen:  Logan  v.  iVie,  43  Iowa,  524;  S.  C,  22  Am.  Rep.  261; 
Merriam  v.  Moody,  26  Id.  170;  Mintum  v.  Lartte,  23  How.  (U.  S.)  437;  Chi- 
cago V.  Bump/,  45  HI.  90.  Thus  a  writ  of  mandamus  will  not  be  issued  to 
compel  a  municipal  corporation  to  levy  a  tax  if  the  power  to  levy  it  be  at  all 
doubtful:  ShaekeUon  v.  Outtenberg,  39  N.  J.  L.  660. 

Thb  Powkb  of  Passing  By-laws  for  the  government  of  a  corporation  is 
an  incident  inseparable  from  its  corporate  existence.  A  municipal  corpora- 
tion may  exercise  the  power  of  passing  ordinances  and  by-laws,  though  its 
charter  is  silent  in  reference  to  the  subject.  Usually  the  power  is  conferred. 
In  many  cases  the  charter  confers  the  power  to  enact  ordinances  in  certain 
particular  instances  and  for  specified  purposes.  Following  the  clause  in  which 
the  particular  cases  in  which  ordinances  may  be  passed  are  expressly  enu» 
merated,  a  grant  is  often  inserted,  in  general  language,  authorizing  the  corpo- 
ration to  pass  all  ordinances  and  by-laws,  not  in  conflict  with  the  con- 
stitution or  general  laws,  that  the  welfare,  peace,  and  good  order  of  the< 
municipality  may  render  necessary.  Here  is  an  express  authority  given  to 
pass  ordinances  in  a  particular  class  of  cases,  followed  by  a  general  authority 
to  pass  all  necessary  laws.  The  express  authority  is  held  to  be  a  limitation^ 
upon  the  general  power,  so  far  as  it  relates  to  matters  which  belong  to  the 
class  of  those  expressly  enumerated,  but  which  are  not,  in  terms,  included. 
A  general  power  granted  to  the  corporation  to  pass  all  ordinances  necessary 
for  the  welfare  of  the  corporation,  is  qualified  and  restricted  by  those  other 
clauses  and  provisions  of  the  charter  which  specify  particular  purt)08es  for 
which  ordinances  may  be  passed.  Otherwise  the  general  clause  would  con- 
fer authority  to  abrogate  the  limitations  implied  from  the  express  provisions. 
This  subject  is  very  ably  discussed  in  the  case  of  State  v.  Ferguf^on,  33  N.  H. 
426,  decided  in  1856.  The  defendant  in  that  case  had  been  convicted  and 
sentenced  to  pay  a  fine  for  a  violation  of  an  ordinance  designed  to  prohibit 
the  sale  of  liquors  within  the  limits  of  the  city  of  Concord,  without  a  license 
from  the  mayor  and  aldermen.  The  charter  conferred  upon  the  council  power 
to  pass  ordinances  in  relation  to  the  sale  of  liquors  in  the  following  cases: 
1.  To  prohibit  the  selling  or  giving  away  of  any  ardent  spirits  by  any  store- 
keeper, trader,  or  grocer,  to  be  drunk.  2.  To  forbid  the  sale  of  intoxicating 
liquors  to  Indians  and  minors.  Following  this  specific  enumeration  of  the 
particular  purposes  for  which  ordinances  and  by-laws  might  be  passed,  was  a 
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general  prorisian  aathoridng  the  ooancQ  to  make  each  other  regalations  am 
might  be  required  for  the  well-being  of  the  city,  provided  they  were  not  re* 
pngnant  to  the  constitution  or  laws  of  the  state.  The  ordinance  in  question 
being  a  general,  universal  prohibition  against  the  sale  of  intoxicating  liquors, 
was  in  excess  of  the  authority  conferred  by  either  of  the  express  provisions, 
and  an  endeavor  was  made  to  support  it  under  the  general  power  to  pass  such 
laws  as  the  welfare  of  the  city  required.  Upon  this  subject,  the  court  said: 
"If  this  general  provision  confera  the  power  to  enact  the  ordinance,  it  is  clear 
that  the  danses  which  expressly  give  the  power  to  regulate  sales  by  store- 
keepers, and  to  Indiana  and  children,  are  unmeaning  and  useless.  For,  if 
the  general  clause  authorizes  this  ordinance,  then  it  equally  authorizes  one  in 
the  precise  terms  of  either  or  both  of  the  spedal  clanses  to  regulate  such 
sales.  To  enact  the  latter  is  no  greater  exercise  of  power  than  the  former. 
Indeed,  it  would  be  a  power  of  the  same  nature,  and  exercised  in  the  same 
direction,  though  narrowed  in  its  operation.  To  hold,  then,  that  the  general 
danse  confera  the  power,  is  in  effect  to. expunge  these  special  provisions  from 
the  charter.  And  not  only  these,  but  all  the  numerous  clauses  which  go  to 
limit  and  define  the  precise  boundaries  of  the  power  to  be  exerdsed  by  the 
dty  in  the  various  oases  specified  for  the  enactment  of  by-laws  and  ordinances. 
The  express  grant,  then,  of  the  power  of  legislation  upon  a  particular  subject, 
limited  by  the  terms  of  the  grant  in  respect  to  its  extent  or  objects  and  pur- 
poses, or  in  reference  to  the  mode  in  which  it  is  to  be  exercised,  may  be  hdd, 
unless  the  contrary  manifestly  appeara  to  be  the  intention  of  the  legislature, 
upon  a  view  of  the  entire  act,  to  exdude  all  authority  to  legislate  upon  that 
subject  beyond  the  prescribed  limits,  and  in  the  absence  of  any  further  au- 
thority expressly  granted  upon  every  other  subject:**  Tuck  v.  Wtddron^  31 
Ark.  465;  Orand  Hapida  v.  Hughea,  15  Mich.  54;  Collins  v.  Hatch,  18  Ohio, 
524;  Keokuk  v.  ScroggSy  39  Iowa,  447.  A  grant  by  the  legislature  to  a  muni* 
dpal  corporation,  of  power  to  legislate  by  ordinance  on  enumerated  subjects 
connected  with  its  munidpal  affaira,  ia  an  addition  to  its  general  power  ol 
making  by-laws  as  an  inddent  to  its  creation:  State  v.  Marristown,  33  N.  J. 
L.57. 

The  power  of  passing  ordinances  and  by-laws  does  not  include  the  power 
to  legislate  upon  general  subjects.  "Wherever,"  says  Mr.  Cooley,  "the 
municipality  shall  attempt  to  exercise  powera  not  within  the  province  of  local 
self-government,  whether  the  right  to  do  so  be  claimed  under  express  legis- 
lative grant,  or  by  implication  from  the  charter,  the  act  must  be  considered 
as  altogether  ultra  vires^  and  therefore  void:*'  Ck>nst.  Lim.  211.  There  is  a 
wide  distinction  between  the  power  to  pass  ordinances  or  by-laws  and  the 
power  of  passing  general  laws.  The  distinction  rests  altogether  in  the  sub- 
ject of  the  enactment,  independent  of  the  authority  under  which  it  it  or- 
dained. The  general  power  of  legislation  is  primary,  while  that  exercised 
by  a  munidpal  corporation  is  derivative.  There  are  many  mattera,  the  regu- 
lation of  which  is  peculiarly  incident  to  the  former,  which  the  latter  is  not 
competent  to  exercise,  because  of  their  being  entirely  fordgn  to  its  objects 
«kd  purposes.  The  power  to  pass  general  laws  is  an  inddent  of  soverdgnty, 
«kd  contemplates  a  general  power  to  pass  laws  relative  to  a  wide  variety  ot 
subjects,  dictated  by  considerations  of  interest  or  of  policy  to  the  collective 
body  composing  the  state,  in  whom  all  power  is  inherent,  and  whose  authority 
is  supreme.  The  power  to  pass  ordinances  and  by-laws  is  used  to  dedgnate 
those  rules  and  regulations  only  as  have  especial  reference  to  the  purposes  for 
which  munidpal  corporations  are  formed.  The  power  to  pass  ordinances  and 
by-laws  does  not  therefore  indude  the  power  to  regulate  mattera  which  are 
properly  an  exdudve  subject  of  control  by  general  laws:  OommonweaUk  v. 
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Turner,  1  Cash.  483;  Horn  v.  People,  26  Mich.  222;  PhOadelphia  and  Bead- 
ing R,  R.  Co.  V.  Brvine,  89  P&.  St.  76;  WUliame  v.  Davidson,  43  Tex.  35. 

Bt-laws,  Ordikanoks,  BssoLnnoNs,  aitd  Bbqulations  Disobimikatbd.— 
The  term  ocdinance,  as  applied  to  enactments  of  the  law-making  power  of  a 
tnnnioipality,  is  analogous,  if  not  entirely  identioid  with  by-law.  Chief 
Justice  Shaw,  in  the  case  of  'Commonwealth  v.  Twhmt,  1  Cash.  493,  denying 
to  towns  in  the  state  of  Massachosetts  the  anthority,  under  the  statute,  to 
r^podate  the  sale  of  intoxicating  liqnors  within  their  limits,  observed  that  the 
term  by-law  was  one  of  peculiar  and  limited  signification.  It  was  employed 
to  designate  the  orders  and  regulations  which  a  corporation,  as  one  of  its 
legal  incidents,  has  power  to  make,  and  which  is  usually  exercised  in  the  reg- 
ulation of  its  internal  concerns,  and  the  reciprocal  rights  and  duties  of  its 
members.  No  sensible  distinction  can  be  imagined  between  ordinances  and 
"by-laws.  Their  l^gal  character  is  the  same.  The  fonner  may,  perhaps,  be 
tisoally  employed  with  especial  reference  to  the  lawful  enactments  of  mxmi- 
"dpal  corporations,  while  the  latter  may  comprehend  such  rules  only  as  are 
adopted  by  corporations  of  a  private  character.  No  necessity  seems  ever  to 
have  arisen  which  made  it  desirable  that  any  distinction  affecting  their  l^gal 
«ignification  should  be  made.  An  act  of  incorporation  which  in  one  section 
provided  that  by-laws,  ordinances,  resolutions,  and  regulations  might  be 
enacted  by  the  council  of  a  city,  and  in  a  following  section  required  by-laws 
and  ordinances  to  be  submitted  to  the  mayor  for  his  approval,  was  h^d  not 
to  intend  that  by-laws  and  ordinances  should  receive  such  approval,  and  res- 
olutions and  regulations  should  not.  There  was  nothing  in  the  act  indicat- 
ing a  design  to  make  any  distinction,  and,  save  the  slight  distinction  made 
in  ordinary  usage,  none  existed,  either  in  principle  or  practice.  The  opinion 
of  the  court  thus  compared  these  terms:  *'  Regulation  is  the  most  general  of 
them  all,  meaning  any  rule  for  the  ordering  of  affairs,  public  or  private,  and 
«tthus  becomes  the  generic  term  from  which  all  the  others  are  defined, 
-specified,  and  differentiated.  Ordinance  is  the  next  most  general  term,  in- 
cluding all  forms  of  regulation  by  civil  authority,  even  acts  of  parliament. 
With  us  its  meaning  is  usually  confined  to  corporation  regulations.  Ordi- 
<iances  are  all  sorts  of  rules  and  by-laws  of  municipal  corporations.  Resolu- 
tion is  only  a  less  solemn  or  less  usual  form  of  an  ordinance.  It  is  an  ordinance 
•still,  if  it  is  anything  intended  to  regulate  the  affetirs  of  the  corporation.  If 
the  word  ordinances  does  not  include  resolutions,  the  law  that  requires  ordi- 
nances to  be  submitted  to  the  mayor  for  his  approval,  is  of  no  force  at  all, 
because  it  allows  its  substantial  purpose  to  be  defeated,  by  giving  to 
ordinances  the  form  of  resolutions:"  Kepner  v.  Commonwealth,  40  Pa.  St.  130. 

It  has  been  sought  to  establish  and  maintain  a  distinction  between  ordi- 
-nances  and  by-laws  and  resolutions.  The  signature  of  the  presiding  officer  of 
the  council  is  not  necessary  to  authenticate  a  resolution,  idthough  required 
by  the  statute  to  be  affixed  to  ordinances.  If  the  act  be  one  of  ^  temporary 
•character,  such  as  levying  a  tax,  and  is  not  an  order  prescribing  a  permanent 
rule  of  government,  a  resolution  regularly  passed,  though  clothed  with  the 
forms  of  an  ordinance,  will  be  valid  without  the  signature  of  the  presiding 
•officer:  Blaneltard  v.  Biseell,  11  Ohio  St.  103.  A  by-law  may  be  in  the  form 
of  a  resolution,  and  yet  a  resolution  is  not  necessarily  a  by-law,  though  the 
■same  forms  and  solemnities  are  required  in  order  to  enact  it:  Drake  v.  i/r/cf- 
$on  River  R,  R,  Co.,  7  Barb.  539.  The  passage  of  a  resolution  as  well  as  the 
-enactment  of  an  ordinance,  is  a  legislative  act,  and  the  former,  if  adopted 
with  all  the  solemnities  required  by  the  charter,  will  have,  ordinarily,  the 
» force  and  effect  as  the  Utter:  Somerv.  Philadelphia,  35  IV  St.  236;  Chu 
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Company  v.  San  Frandaco,  6  Cal.  191.  Where  the  charter  invests  the  city- 
oonncil  with  a  power  of  decision,  but  is  silent  upon  the  manner  in  which  ii 
shall  be  expressed,  it  may  be  accomplished  by  resolution  as  well  as  by  ordi- 
nance. And  if  a  general  power  to  enact  ordinances  be  given,  and  no  particn- 
lar  form  of  enactment  is  prescribed  in  the  charter  or  by  statute,  it  is  no  ob- 
jection to  the  validity  of  an  ordinance  that  it  purports  to  be  a  resolution  t 
Pint  MunictpaUty  v.  CttUing,  4  La.  Ann.  336;  State  v.  Jersey  CUy,  3  Dutch. 
498;  Green  v.  Cape  May,  41  N.  J.  L.  46;  City  o/Qumcy  v.  C.  B.  <L  Q.  B.  B. 
Co.,  92  HL  23. 

POWKK  OF  LbOISLATUBB  TO  DbLBOATB  AUTHORITT  to  MUKIdPAL  COR- 
PORATION.— ^An  ordinance  or  municipal  by-law  is  an  order  or  regulatioi^ 
adopted  in  due  form  by  the  law-ma^g  power  in  a  municipality,  in  pursu- 
ance of  lawful  authority;  and,  as  it  has  the  force  of  law  over  the  community 
in  which  it  is  adopted,  its  enactment  is  essentially  an  exercise  of  legislative 
power.  The  validity  of  an  ordinance,  if  enacted  in  due  form,  depends  upon 
whether  it  is  within  the  powers  vested  in  the  corporation.  This  question  in- 
volves, primarily,  another,  viz.,  whether  the  legislature  was  authorized  ta 
make  a  delegation  of  its  own  power,  such  as  the  corporation  claims.  Al- 
though as  a  general  proposition  it  is  true,  that  the  legislature  is  alone  compe- 
tent to  ordain  laws,  yet  it  is  well  settled  that  the  legislature  may  delegate  ta 
municipal  corporations  the  power  to  enact  regulations,  which,  limited  in  their 
operation  by  appropriate  sanctions,  will  have  the  force  and  effect  of  general 
laws  within  the  territory  or  over  the  community  for  whose  government  they 
are  adopted.  Discretionary  powers  granted  to  a  municipal  corporation,  to  b» 
exercised  according  to  its  judgment  as  to  the  necessity  or  expediency  of  a 
given  measure,  vests  the  corporation,  within  the  sphere  of  the  powers  dele- 
gated, with  a  control  as  absolute  as  the  legislature  would  have  possessed  if  it 
had  never  delegated  the  powers,  and  the  discretion  of  the  municipality  in  re- 
spect to  the  exercise  of  the  powers  granted,  is  as  wide  as  that  possessed  by 
the  government  of  the  state:  Gas  Co,  v.  Dea  MoineSf  44  Iowa,  509;  S.  O.,  24 
Am.  Bep.  66;  Dill,  on  Munic.  Ck>rp.,  sec.  30S,  3d  ed.;  ^  parte  BunirU,  30 
Ala.  469;  Oabome  v.  Mayor,  44  Id.  498;  Ex  parU  Wall,  48  Cal.  321;  S.  d, 
17  Am.  Rep.  425;  Covington  v.  East  St.  Louis,  78  HI.  550;  Indianapolis  v. 
Oas  Light  and  Coke  Co.,  66  Ind.  402;  Perdue  v.  Ellis,  IS  Ga.  591;  Kniper  v. 
Louisville,  7  Bush  (Ky.),  601;  Mayor  v.  Morgan,  7  Mart.  5;  S.  C,  18  Am. 
Deo.  234;  Portland  v.  IVaUr  Co.,  67  Me.  137;  Heland  v.  LotceU,  5  Allen,  109| 
StaU  V.  Dwyer,  21  Minn.  513;  St.  Paul  v.  Coulter,  12  Id.  46;  Taylor  v.  Ca- 
rondelet,  22  Mo.  110;  Metcalf  v.  St.  Louis,  11  Id.  103;  StaU  v.  Noyet*,  30  N. 
H.  288;  Howe  v.  Plau^field,  37  N.  J.  L.  146;  Preth.  Church  v.  New  York,  6  Cow. 
541;  MarlUe  v.  Akron,  14  Ohio,  590;  Bespub.  v.  Duguel,  2  Ycates,  500;  State 
V.  WUUams,  11  S.  C.  291;  TrigcUly  v.  Memphis,  6  Coldw.  389;  MUne  v.  DoM- 
son,  5  Mart.  409;  S.  C,  16  Am.  Dec.  189,  and  note. 

The  class  of  powers  which  it  is  competent  for  the  legislature  to  delegate  to- 
a  municipal  corporation  is  limited  to  such  as  have  reference  to  matters  which 
form  appropriate  subjects  of  municipal  regulation.  The  power  granted  must 
be  one  which  relates  to  legitimate  and  proper  municipal  purposes.  It  must 
be  local  in  its  general  character  as  well  as  in  its  operation.  In  Howe  v.  Plain- 
field,  37  N.  J.  L.  146,  sustaining  the  power  of  a  tovm  under  its  charter  to- 
lioense  the  sale  of  intoxicating  liquors,  and  to  enforce  a  penalty  for  violation 
of  its  ordinances,  Dalrimple,  J.,  remarked  that  while  the  sale  of  intoxicating 
liquors  was  not  included  in  the  category  of  offenses  which  the  legislature 
could  not  delegate  to  municipal  corporations  power  to  control,  yet  there  were- 
ondoubtedly  many  criminal  offenses,  the  prohibition  and  punishment  of  which 
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eonld  not  be  constitationally  delegated  to  a  municipality  as  offenses  cogniz- 
able by  it  nnder  the  power  of  police.  Subject  to  this  general  restriction,  if 
the  legislature  may  oonstitntiimally  delegate  its  power  at  all,  it  may  confer 
upon  a  municipal  board  or  council,  the  power  to  pass  such  orders  as  the  legis- 
lature itself  might  have  enacted  in  the  form  of  a  statute  in  the  first  instance: 
ExparU  Shrader,  33  CaL  279;  Johnaon  v.  Simonton,  43  Id.  242. 

Municipal  Ordinances  that  are  Unreasonablb  ob  Ofpbbssive  asb- 
Void. — By-laws  passed  under  the  incidental  powers  of  a  municipality  are 
required  to  be  fair,  reasonable,  and  imx>artial  in  their  operation.  Whenever 
a  by-law  appears  to  be  unreasonable  or  oppressive,  it  will  be  declared  void: 
Gooley  Const.  lim.,  4th  ed.,  243;  Dill.  Munic.  Corp.,  3d  ed.,  319.  The  ap- 
plication of  this  general  rule  in  particular  cases  calk  for  the  exercise  of  judi- 
cial discretion,  depending  upon  circumstances.  In  the  following  instancea 
by-laws  have  been  held  imreasonable  and  void :  Requiring  the  police  to  arrest 
all  free  negroes  found  on  the  street  after  10  o'clock  at  night,  and  place  them 
in  confinement  until  morning:  Mayor  v.  Wtr^field,  8  Humph.  707;  levying  tax 
for  a  sidewalk  in  an  uninhabited  portion  of  the  city,  disconnected  with  any 
other  street  or  sidewalk:  Corrigan  v.  Oage,  68  Mo.  541 ;  prohibiting  licensed 
retailers  of  spirituous  liquors  from  selling  between  six  o'clock  p.  M.  and  six 
o'clock  a.  m.;  Ward  v.  OreermUe,  8  Baxter,  228;  S.  C,  35  Am.  Rep.  700; 
omnpelling  the  removal  from  within  city  limits  of  a  steam-engine,  which  i» 
not  in  itself  a  nuisance:  Baltimore  v.  Radechey  49  Md.  217;  S.  C,  33  Am. 
Rep.  239;  requiring  railroad  company  to  keep  a  flagman  by  day  and  a  red 
lantern  by  night  at  a  particular  street  crossing,  which  was  not  unusually 
dangerous:  T.  W.  d:  W,  R.  W.  Co,  v.  JacksonvUley  67  111.  38;  a  C,  16  Am. 
Rep.  611;  prohibiting  sale  without  license  at  temporary  stands  in  the  publio 
street,  of  lemonade,  ice-cream,  cake,  cheese,  nuts,  pies,  and  fruits:  Burling  v. 
West,  29  Wis.  307;  S.  C,  9  Am.  Rep.  676;  requiring  a  druggist,  under  a  heavy 
penalty,  to  furnish  quarterly  statement,  verified  by  affidavit,  of  kind  and 
quantity  of  spirituous  liquor  sold:  Clinton  v.  Philips,  58  111.  102;  S.  C,  11 
Am.  R^.  52;  imposing  fee  of  five  cents  on  every  sale  of  hay  or  produce:  Kip 
V.  Patterson,  2  Dutch.  298;  prohibiting  gas  company  from  opening  paved 
street  in  order  to  connect  a  main  pipe  with  the  opposite  side  of  the  street: 
Commisnoners  v.  Oas  Co,,  12  Pa.  St.  318;  requiring  owners  and  exhibitors  at 
theaters  to  pay  city  constable  a  fee  for  his  attendance  at  the  exhibition: 
WcUers  V.  Leech,  3  Ark.  110;  prohibiting  producer  from  vending  vegetables 
upon  publio  street,  without  first  procuring  license  at  an  annual  expense  of 
twenty-five  dollars:  St,  Paid  v.  Traeger,  25  Minn.  248;  S.  C,  33  Am.  Rep. 
462;  forbidding  sale  of  goods  by  storekeepers  on  Sunday,  and  exempting 
Jews  from  its  provisions:  Shreveport  v.  Levy,  26  La.  Ann.  671;  S.  C,  21  Am. 
Rep.  553;  imposing  license  fee  on  hucksters:  Dunham  v.  Trustees,  5  Cow. 
462;  forbidding  porters,  hackmen,  and  hotel  runners  from  approaching  within 
twenty  feet  of  depot,  unless  so  requested  by  a  passenger,  the  regulation 
being  in  contravention  of  arrangements  made  by  the  railroad  company  for 
the  delivery  of  baggage:  Napmanv,  People,  19  Mich.  352;  refusing  to  supply 
water  to  premises  on  application  of  owner,  on  the  ground  that  the  tenant  was 
in  arrears  for  water  furnished  him  while  occupying  premises  of  another  land- 
lord: Dayton  v.  Quigley,  29  N.  J.  Eq.  77;  excluding  applicant  from  entering 
high  school,  who  had  passed  a  satisfactory  examination  in  every  study  except 
grammar,  it  appearing  that  the  parent  did  not  desire  that  his  child  should 
pursue  that  study:  Trustees  v.  People,  87  HI.  303;  expelling  child  from  school 
tor  declining*  under  direction  of  her  parents,  to  study  bookkeeping:  Rulison 
V.  Post,  79  Id.  567;  prohibiting  auctioneers  from  selling,  except  to  highest 
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bidder:  In  re  Martin,  27  Ark.  467;  prohibiting  one  person  from  carrying  on 
dangerons  basindss,  and  permitting  another  to  do  bo:  M(tyor  v.  Thon^  7 
Paige,  261 ;  prohibiting  use  of  Babcock  fire^ztingoishers  nnder  any  and  all  dr- 
comstancee  at  fires,  and  providing  that  the  chief  engineer  shall  send  persons 
found  working  them  to  jail:  TeuUmia  Ins,  Co,  v.  0*Connor,  27  La.  Ann.  371; 
prohibiting  slaughtering  of  animals  upon  one's  premises,  unless  the  building 
was  devoted  to  that  purpose:  Wr^ord  v.  People,  14  Mich.  41;  providing  that 
-city  sexton,  whose  fees  are  paid  out  of  the  estates  of  deceased  persons,  should 
expend  five  hundred  dollars  on  the  public  burying-grounds,  and  bury  paupers 
tree  of  charge:  Berat^ohn  v.  Mobile,  27  Ala.  58;  compelling  owner  to  destroy 
or  remove  property  not  shown  to  be  a  nuisance:  Fieri  v.  Mayor,  42  Miss. 
493;  prescribing  penalty  of  not  leas  than  one  dollar  nor  more  than  five  dol- 
lars for  every  hour  that  a  person  should  keep  his  wagon  within  the  limits  of 
-the  market:  CommmweaJUh  v.  WUHne,  121  Mass.  356. 

In  the  following  instances  by-laws  were  held  to  be  lawful,  reasonable,  and 
valid:  Imposing  annual  license  of  five  hundred  dollars  on  express  company 
whose  business  extended  beyond  the  limits  of  the  state,  and  one  hundred  dol- 
lars on  company  whose  business  did  not:  Southern  Express  Co,  v.  Mobile,  49 
Ala.  404;  prohibiting  railroad  train  from  standing  across  public  street  for  longer 
than  two  minutes  at  a  time:  State  v.  Jersey  City,  37  N.  J.  L.  348;  forbidding 
wagon  loaded  with  perishable  produce  to  stand  in  market-place  for  longer 
time  than  twenty  minutes  between  certain  hours:  CommonweaUh  v.  Brooks, 
109  Mass.  355;  prohibiting  persons  from  driving  wagons  and  carts  on  a  trot 
or  gallop  in  the  streets:  CommontoeaUJi  v.  Worcester,  3  Pick.  461;  providing 
that  person^  not  being  a  lessee  of  a  butcher's  stall,  should  not  offer  for  sale 
fresh  meat  in  less  quantities  than  one  quarter:  St,  Louis  v.  Weber,  44  Mo. 
547;  prohibiting  owner  of  lot  on  lake  shore  from  removing  sand  therefrom: 
Clason  V.  MUwavkee,  30  Wis.  316;  prohibiting  building  of  awning:  Pedrick  v. 
Bailey,  12  Gray,  161;  prohibiting  restaurant  from  being  kept  open  after  ten 
o'clock  p.  M. :  State  v.  Freemaii,  38  N.  H.  426;  providing  that  owner  of  fero- 
oious  dog,  which  should  bite  any  person,  should  be  subject  to  fine  of  one  hun- 
dred dollars:  CommonweaUh  v.  St^ee,  7  Bush  (Ky.),  161;  prohibiting  driver 
of  hackney  coach  from  standing  his  carriage  within  thirty-five  feet  of  front 
•door  of  place  of  public  amusement:  Commontoealth  v.  Robertson,  5  Cush.  438; 
fixing  price  at  which  private  person  should  be  permitted  to  tap  sewer:  Fisher 
V.  Harrisburg,  2  Grant's  Cas.  291;  providing  that  owner  of  hackney  carriage 
«hould  not  receive  more  than  specified  fare  for  given  distance:  CommompeaUh 
V.  Oa^e,  114  Mass.  328;  fixing  market  hours  at  from  dawn  to  nine  o'clock  ▲. 
M.,  and  providing  that  fresh  beef  should  not  be  sold  at  any  other  than  the 
cnarket-ploce,  during  market  hours,  less  than  by  the  quarter:  Bowling  Qreen 
V.  Carson,  10  Bush  (Ky.),  164;  requiring  railroad  to  station  flagman  at  street 
•crossing,  and  to  use  lighted  lantern  at  night:  Delatoare,  L,  d:  IV,  B,  B,  Co.  v. 
East  Orange,  41  N.  J.  L.  127;  prohibition  against  allowing  cattle  to  run  at 
large:  Commonwealth  v.  Bean,'  14  Gray,  52;  prohibiting  keeping  of  swine 
within  city  limits:  CommonvoeaWi  v.  Patch,  97  Mass.  221;  levying  tax  of  one 
hundred  and  fifty  dollars  on  every  retailer  of  spirituous  liquors:  Mayor 
v.  Beasly,'  1  Humph.  426;  S.  C,  post,  646;  compelling  boats  with  vege- 
tables or  putrid  substances,  coming  from  a  place  infected  with  malignant  or 
oontagious  disease,  to  anchor  in  the  river  until  examined  by  the  city  phy- 
sician: Dubois  V,  Augusta,  Dudley  (Ga.),  30;  forbidding  keeping  of  gunpowder 
f>xcept  in  certain  quantities,  and  providing  that  it  should  be  kept  in  copper 
oanister,  and.  imposing  fine  of  not  less  than  fifty  nor  more  than  five  hundred 
dollars  for  each  offense:  Williams  v.  Augusta,  4  €^  509;  requiring  license  fee 
of  five  hundred  dollars  from  retailer  of  ardent  spirits:  Perdue  v.  ElUst  18 
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ChL  586;  paniahmg  Tagraats:  8t.  Louis  v.  BeiOz,  11  Mo.  61;  forbfdding  sale 
of  merchaodiie  after  nine  o'clock  a.  m.  on  Sunday:  St.  Louis  v.  CaffenOOy  24 
Id.  94;  requiring  saloons  to  close  at  nine  o^clock  p.  M. :  Mayor  v.  Smithy  3 
fiead,  245;  imposing  penalty  on  retail  grocers  for  having  spirituous  liquors  on 
their  premises  without  a  license:  Council  v.  Ahrena,  4  Strobh.  L.  241; 
4Mithorizing  mayor  to  grant  license  to  sell  and  deliver  milk,  and  declaring  the 
iustof  selling  milk  without  such  license  a  misdemeanor:  PeopU  v.  MulhoQandt 
^  N.  T.  324;  to  prevent  establishment  of  new  burial-grounds  within  the  city: 
-Charleston  v.  Baptist  Churchy  4  Strobh.  L.  306;  ordering  that  all  places  where 
intoxicating  liquors  were  sold  should  be  closed  at  half -past  ten  o'clock  P.  li.: 
State  V.  Welchy  36  Ck>nn.  215;  authorizing  commissioners  to  vacate  or  discon- 
tinue leasing  or  hiring  of  market  stalls:  Charleston  v.  OoUtsmitli,  2  Speer,  428; 
prescribing  streets  as  routes  of  travel  for  omnibuses,  and  providing  for  their 
•exclusion  from  other  streets:  Commonioealth  v.  Stodder,  2  Cush.  562;  requir- 
ing drawbridges  crossing  river  to  be  closed  every  ten  minutes  for  passage  of 
persons  and  vehicles,  and  making  it  unlawful  for  navigators  to  attempt  to 
pass  after  signal  had  been  displayed  that  bridge  was  being  closefl:  ClUcago  v. 
McOinn,  51  111.  266;  providing  that  any  person  who  shall  unnecessarily  ob- 
struct or  impede  the  running  of  street  cars,  by  standing  his  team  across  the 
track,  or  otherwise,  shall  be  liable  to  a  fine:  State  v.  Foley,  31  Iowa,  527;  S. 
C,  7  Am.  Bep.  166;  requiring  hackman  standing  at  or  near  a  railroad  depot 
or  station  to  obey  directions  of  police  officer:  St.  Paul  v.  Smith,  27  Minn. 
364;  prohibiting  person  without  a  license  from  carrying  offiil  or  bouse  dirt 
through  any  of  the  streets:  Vandme^  Petitioner,  6  Pick.  187;  S.  C,  17  Am.  Dea 
351. 

To  be  reasonable,  a  by-law  should  be  certain;  certain  in  its  definition  of 
the  offense,  and  certain  in  the  penalty  inflicted  by  it.  Thus  a  by-law  im- 
posing a  penalty  for  driving  any  "drove"  or  "droves'*  of  homed  cattle 
through  the  streets  was  held  void,  for  vagueness  and  tmcertsinty  in  the  thing 
forbidden:  JieConviU  v.  Jersey  City,  39  N.  J.  L.  42.  Ordinarily  the  ques- 
tion of  the  reasonableness  of  a  by-law  is  one  of  law  for  the  court;  but  if  the 
necessity  and  reasonableness  of  the  ordinance  depend  upon  the  existence  of 
particular  facts,  of  which  the  court  has  no  judicial  knowledge,  it  must  be 
left  to  the  jury:  Clason  v.  Milwaukee,  30  Wis.  316;  see,  however,  Peoria  v. 
-Calhoun,  29  111.  317.  And  a  dear  case  should  be  made  out  to  authorize  an 
interference  by  them  on  the  ground  of  tmreasonableness:  St.  Lome  v.  Weber^ 
44  Mo.  547.  A  by-law  is  not  void  for  tmcertainty  because  the  amount  of  the 
penalty  imposed  for  its  violation  is  left  discretionary,  within  fixed  limits: 
HuntsvUle.y.  Phelps,  27  AU.  55.  It  was  held  in  Goldsmith  v.  New  Orleans, 
31  La.  Ann.  646,  that  the  imposition  of  a  license  tax  by  the  authorities  of  a 
oity  was  one  of  expediency  and  police  regulation,  of  which  the  city  author- 
ities were  the  sole  judges,  and  that  the  judicial  tribunals  had  no  power  to 
oontrol  them  in  the  exercise  of  this  discretion.  An  injunction  to  restrain  the 
collection  of  a  tax  fixed  at  two  thousand  five  hundred  dollars  a  year,  on  per- 
mms  oanying  on  the  business  of  ooffee-house  or  saloon,  with  theatrical  per- 
formance attached,  was  denied.  So  long  as  a  municipality  keeps  within  its 
lawful  power  to  tax,  the  courts  are  not  authorized  to  restrain  its  exercise  of 
that  power  on  the  ground  that  it  may  operate  to  create  a  local  prohibition  of 
a  lawful  pursuit:  Ex  parte  Schmidt,  2  Tex.  App.  196.  Where  a  charter  au- 
thorized the  common  council  to  license  the  retailing  of  spirituous  liquors,  it 
was  held  that  an  ordinance  prohibiting,  under  a  penalty,  the  sale  of  spirituous 
liquors  in  less  quantities  than  twenty  gallons,  was  unauthorized  and  void: 
Harris  v.  Intendant,  28  Ala.  577.  The  general  rule  in  regard  to  the  reason- 
of  by-laws  is  stated  by  Mr.  Dillon,  in  his  excellent  treatLse  on  mn- 
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nicipal  corporations,  as  follows:  "Where  the  legislatare  in  terms  ooiifer»> 
upon  a  mnnicipal  corporation  the  power  to  pass  ordinances  of  a  specified  and 
defined  character,  if  the  power  thus  delegated  be  not  in  conflict  with  th» 
constitution,  an  ordinance  passed  in  pursuance  thereto  can  not  be  impeached 
as  invalid,  because  it  would  have  been  regarded  as  unreasonable  if  it  had 
been  passed  under  the  incidental  power  of  the  corporation,  or  xmder  a  grant- 
of  power  general  in  its  nature:"  Sec.  328.  The  supreme  court  of  Gdifomia, 
snstammg  a  conviction  under  an  ordinance  punishing  persons  visiting  plaoea 
for  the  purpose  of  gambling,  adopted  the  language  quoted  above  with  ap- 
proval: Ex  parte  dun  Tan,  February  4,  1882. 

Obdinances  in  Contravention  of  Common  ob  Privatb  Biohts  abb  Void. 
As  a  natural  corollary  of  the  requirement  of  reasonableness,  it  follows,  thai 
municipal  by-laws  which  are  in  contravention  of  common  rights  are  unauthor- 
ized and  invalid.  This  was  held  of  a  by-law  prohibiting  aU  persons  except 
the  inhabitants  of  a  town  from  taking  fish  from  a  navigable  river  within  ita 
limits:  Hay  den  v.  Noyes,  5  Conn.  391;  WiUard  v.  KiUingwoHh,  8  Id.  247f 
and  where  a  city  had  granted  to  a  street  railway  a  franchise  to  operate  a  road, 
using  a  double  track,  it  can  not,  after  the  company  has  proceeded  and  ex- 
pended money,  afterward  restrict  them  to  a  single  track  by  an  amendment 
to  the  ordinance  conferring  the  franchise:  Burlington  v.  Street  Baiiway  Cb.,  4& 
Iowa,  144;  nor  can  an  ordinance  confer  a  right  to  obstruct  the  highway  or  the 
approaches  to  a  bridge  so  as  to  interfere  with  and  impede  public  travel:  Stack 
V.  St,  Louie,  85  HI.  377;  PftUe  v.  Johnson,  56  Ind.  139;  under  a  power  to 
regulate  wharves,  a  municipality  can  not  define  the  line  of  high-water  mark, 
and  declare  the  erection  of  buildings  below  said  line  a  nuisance:  Evanaville  v. 
Martin,  41  Id.  145;  a  municipal  corporation  can  not  pass  ordinances  authoriz- 
ing the  sale,  without  notice  to  the  owner,  of  property  left  on  the  levee  beyond 
a  certain  time:  Lanfsar  v.  Mayor,  4  La.  97;  S.  C,  23  Am.  Dec.  477;  an 
ordinance  imposing  a  tax  on  wagons  of  outside  residents  engaged  in  hauling 
into  and  out  of  the  city  is  void:  St,  Cliarlea  v.  Nolle,  51  Mo.  122;  this  princi- 
'  pie  does  not  apply  to  persons  whose  business  or  manufactory  is  outside  of  the 
city  limits,  an<^  who  employs  wagons  in  delivering  his  wares  therein:  Mern^ 
phis  V.  Battaile,  8  Heisk.  524;  Edenton  v.  Capelieart,  71  N.  C.  156;  municipal 
ordinances  are  not  permitted  to  include  the  regulation  or  prohibition  of  bury- 
ing-grounds  outside  of  the  corporate  limits:  Bergin  v.  Anderson,  28  Ind.  79; 
but  within  the  limits  of  the  corporation,  the  burial  and  interment  of  the  dead 
is  an  appropriate  subject  of  regulation  by  ordinance:  Council  v.  Baptist  Ghureh, 
4  Strobh.  L.  306;  Coates  v.  Mayor,  7  Cow.  585;  Gommontpealth  v.  Fahey,  5 
Cush.  408;  Bogert  v.  Indianapolis,  13  Ind.  134;  Kew  Orleans  v.  St.  Louis 
Church,  11  La.  Ann.  244;  Presbyterian  Church  v.  Mayor  qfNew  York,  6  Cow. 
538;  Commonwealth  v.  Ooodricli,  13  Allen,  546;  Mosgrooe  v.  CalhoUe  Churehf 
10  La.  Ann.  431;  but,  in  Charlestoum  v.  Murray,  16  Pick.  121,  it  was  ex- 
pressly  held  that  such  restraints  must  be  reasonable,  and  that,  save  so  far  as 
it  related  to  populous  sections  of  the  city,  an  ordinance  forbidding  burials 
within  its  corporate  limits  was  void;  the  erection  of  a  private  hospital  within 
the  limits  of  a  city  was  declared,  in  MUne  v.  Davidson,  5  Mart.  409;  S.  C,  16 
Am.  Dec.  189,  to  be  within  the  purview  of  municipal  authority,  so  far  as  to 
enable  a  by-law  to  be  passed  imposing  upon  such  institutions  an  entire  and 
total  prohibition.  An  ordinance  authorizing  an  arrest  without  a  warrant  ia 
in  contravention  of  the  general  law  of  the  land,  and  is  therefore  void:  Knox- 
ville  V.  Vichers,  3  Coldw.  205;  Judson  v.  Beardon,  16  Minn.  431.  How  far 
by-laws  contravene  common  rights  so  as  to  enable  the  courts  to  declare  them 
^oid,  is  a  principle  which  naturally  will  not  admit  of  any  uniform  and  uni- 
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^eraal  rale.  The  police  powers  of  mtmicipal  corporations  are  both  extensive 
•and  indefinite.  It  seems  that  by-laws  which  are  lawful,  reasonable,  uniform, 
lair,  and  impartial,  and  which  are  passed  in  the  exercise  of  the  proper  police 
powers  of  the  corporation,  will  be  sustained,  althongh  they  prohibit  that 
which  might  be  otherwise  lawfully  done.  This  was  substantially  the  lan- 
guage of  the  court,  in  State  v.  FUher,  52  Mo.  177,  sustaining  the  power  of  a 
municipality  to  forbid  the  purchase  of  the  carcasses  of  dead  animals  for  the 
purpose  of  boiling,  steaming,  and  rendering  them,  and  prohibiting  them  from 
being  boiled,  steamed,  and  rendered,  within  certain  limits. 

Municipal  Ordinances  mat  REoaLATs  but  not  Restrain  Trade. — Ordi- 
•nances  in  restraint  of  trade  will  be  declared  void:  St,  Pond  v.  Traeger,  25  Minn. 
248;  StaU  v.  Fisher,  52  Mo.  174;  Burlingv.  West,  supra;  St  Louis  v.  Or(me,  46 
Mo.  574;  Hayes  v.  Appleton,  24  Wis.  543.  In  Ex  parte  Frank,  52  Cal.  606,  de- 
claring an  ordinance  void,  which  exacted  a  license  for  selling  goods,  and  fixed 
one  rate  of  license  for  selling  goods  within  the  corporate  limits,  or  in  transitu 
-to  the  city,  and  another  and  much  larger  license  for  selling  goods  not  within 
the  city,  or  in  transitu  to  it,  the  court  said:  '*  The  ordinance  in  question  is 
£agrantly  unjust,  unequal,  and  partiaL  It  discriminates  between  merchants 
of  the  same  place,  dealing  in  the  same  kind  of  merchandise,  for  no  better 
reason  than  that  one  deals  in  goods,  either  actually  in  the  corporate  limits  or  in 
transitu,  under  a  bill  of  lading,  while  the  other  deals  in  goods  outside  the  cor- 
porate limits,  and  not  in  transitu,  under  a  bill  of  lading.  If  this  kind  of  dis- 
crimination be  legitimate  and  valid,  there  is  no  reason  why  a  merchant  having 
'his  goods  in  a  warehouse  on  a  particular  street  might  not  be  required  to  pay 
a  license  fee  of  ten  thousand  dollars,  while  another  merchant  doing  the  same 
kind  of  business,  in  the  same  city  and  with  his  goods  stored  in  another  street, 
would  be  required  to  pay  only  ten  dollars.  It  also  contravenes  the  public 
.policy  of  the  state,  in  that  it  obstructs  commercial  intercourse  between  the 
.principal  seaport  city  of  the  state  and  the  interior;  the  policy  being  to  foster 
and  encourage  commercial  intercourse  and  a  free  interchange  of  conunodities 
between  the  several  sections.  It  is  in  restraint  of  trade,  in  that  it  exacts  a 
heavy  tribute  from  the  owner  of  goods  outside  the  corporate  limits  and  not  in 
transitu,  as  a  condition  on  which  he  shall  be  allowed  to  offer  them  for  sale  in 
the  principal  city  and  seaport  of  the  state."  The  principle  of  this  case  was 
4Jso  declared  iaHashviUe  v.  AUhrop,  5  Coldw.  554,  in  which  an  ordinanoe  im- 
posf ng  a  license  fee  and  discriminating  between  merchants  and  manufacturers 
leeiiing  outside  the  limits  of  the  city,  and  other  persons  of  the  same  class  re- 
sidiag  within,  was  held  to  be  beyond  the  authority  of  the  counoiL  An  ordi- 
JiaDoe  restraining  a  merchant  or  dealer  in  family  groceries  from  seUing  vegeta- 
bles at  his  place  of  business  during  market  hours,  was  held  to  be  in  restraint 
<of  frade  and  unauthorized:  Caldwell  v.  Alton,  33  lU.  416;  but  an  ordinance 
req^nring  the  taking  out  of  a  license  by  persons  engaged  in  transporting  coal 
in  wagons  from  point  to  point  within  a  city  is  not  so:  (kurtside  v.  East  St, 
Ixmis,  43  Id.  547;  nor  an  ordinance  prohibiting  all  hawking  and  peddling 
4kboat  the  streets  of  meat,  game,  and  poultry:  Shelton  v.  Mobile,  30  Ala.  540; 
nor  one  providing  that  no  person  should  keep  a  butcher's  stall  or  vend  fresh 
iu?«ts»  in  less  quantities  than  the  quarter,  without  license  taxed  at  two  hun- 
dred dollars:  St,  Paul  t.  Coulter,  12  Minn.  41;  and  the  keeping  of  markets 
within  certain  prescriBed  limits  may  be  forbidden:  StaU  v.  Qiseh,  31  La.  Ann. 
544. 

Ordinanoes  creating  a  monopoly,  or  vesting  in  particular  persons  the  sole 
4ttid  exclttsiTe  right  to  carry  on  a  business,  are  void:  Oale  v.  Kaiamazoo,  23 
Mich.  344;  S.  C,  9  Am.  Rep.  80;  Logan  v.  Pyjis,  43  Iowa,  524;  S.  C,  22 
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Am.  Eep.  261;  OMcoffo  v.  Bump/,  45  111.  90;  Tugman  v.  Chicago,  78  Id.  405. 
This  principle  is  admitted  where  the  power  to  grant  licenses  is  conferred;  bat- 
it  is  said  that  the  power  to  grant  or  refuse  licenses  will  enable  the  corporator 
to  grant  an  exclusive  license:  Burlington  Ferry  v.  Daaia,  48  Iowa,  133;  set 
Norwich  Oas  Lighi  Co,  v.  Norwich  City  Oa8  Co.,  25  Conn.  19.  The  power  ta 
establish  and  keep  up  a  market  will  enable  the  corporation  to  prohibit  the- 
sale  of  marketable  articles  elsewhere  during  market  hours.  Regulations  of' 
this  character  are,  if  reasonable,  an  exercise  of  the  proper  police  powers  of 
the  corporation,  and  are  not  in  restraint  of  trade:  Bvffalo  v.  Webster,  10  Wend- 
100;  Bueh  v.  Seabury,  8  Johns.  418;  DwUiam  v.  Bochester,  5  Cow.  462;  BowUng^ 
Qreen  v.  Careon,  10  Bush  (Ey.),  64;  St,  Louis  v.  Jackson,  25  Mo.  37;  St.  Louis 
V.  Wd)er,  44  Mo.  547;  Le  Claire  v.  Davenport,  13  Iowa,  210;  DavenpoH  v.  J^c^ 
ley,  7  Id.  102.  This  power  has  not  been  admitted  in  all  cases.  The  deoisions* 
are  not  uniform.  It  was  denied  in  the  following  cases,  that  the  power  to  reg* 
nlate  markets  included  the  power  to  prohibit  sales  elsewhere.  Caldwell  v^ 
AUan,  supra;  Bloomington  v.  Wall,  46  HI.  489;  Betfiune  v.  Hughes,  28  Gft.. 
660.  In  the  case  of  In  re  l^hUngale,  11  Pick.  107,  a  by-law  providing  that- 
no  inhabitant  of  the  city  or  vicinity,  not  offering  for  sale  the  produce  of  his- 
own  farm,  should  be  allowed  to  occupy  any  stand  in  certain  streets  designated 
as  a  market,  for  the  purpose  of  vending  commodities,  was  held  to  be  a  rea- 
sonable regulation  and  not  in  restraint  of  trade.  So  also  in  CommonweaUh  ▼• 
Bice,  9  Mete.  263,  a  similar  ordinance  providing  that  no  person  should  be  al- 
lowed to  occupy  a  stand  in  the  market  without  permission,  and  requiring  tha 
derk  who  issued  permits  to  be  first  satisfied  that  the  articles  were  the  pro- 
duce of  the  applicant's  farm,  was  held  valid;  and  a  Tiolation  of  its  provis- 
ions by  a  citisen  of  the  town  was  held  to  sustain  conviction  and  fine. 

LlOEKSINO  AND  RSOULATION  OF  TbADES,  OoOUPATIONS,  EmPLOTMENTS,  AXJ> 

AsnTSEMENTS. — The  power  to  license  does  not  involve  authority  to  prohibit- 
DilL  on  Munic.  Corp.,  3d  ^.,  357;  HiU  v.  Decatur,  22  Ga.  203;  Sweet  v 
Wabash,  41  Ind.  7.  That  is,  that  so  far  as  useful  trades  and  employment* 
are  concerned,  the  power  to  license  them  means  a  power  of  regulation  merely, 
and  not  a  power  to  use  the  license  as  a  mode  of  taxation  for  the  purposes  of 
revenue:  Toungblood  v.  Sexton,  32  Mich.  406;  S.  C,  20  Am.  Rep.  654;  Kip  v. 
Patterson,  2  Dutch.  298;  Leavenuoorth  v.  Booth,  15  Kan.  627;  St.  Louis  r. 
Wehrung,  46  111.  392;  Addison  v.  Saulnier,  19  CaL  82;  Carter  v.  Dow,  16 
.Wis.  298;  Welch  v.  HotclUdss,  39  Conn.  140;  S.  C,  12  Am.  Rep.  383;  SlaU 
'  v.  Hobohen,  33  N.  J.  L.  280;  Nortli  Hudson  B.  B.  Co.  v.  Hobohen,  41  Id.  71; 
Johnston  v.  Macon,  62  Ga.  645;  Johnson  v.  Philadelphia,  60  Pa.  St.  445; 
Goshen  Y.  Kern,  63  Ind.  468;  Ash  v.  People,  11  Mich.  347;  CkOoers  v.  People^ 
id.  43;  People  v.  Mayor,  7  How.  Pr.  81;  St.  Lome  v.  Bireher,  7  Mo.  App.  169; 
St,  Louis  V.  Boatmen's  Ins.  Co,,  47  Mo.  150;  St.  Louis  v.  Marine  Ins  Co.,  Id. 
163;  New  York  v.  Second  Avenue  B.  R.  Co,,  32  K.  Y.  261.  Special  consti- 
tutional provisions  concerning  taxes  have  been  held  to  have  no  application 
to  licenses:  Leavenworth  v.  Booth,  15  Kan.  627;  Washington  v.  State,  13  Ark. 
752;  Ilolberg  v.  Macon,  55  Miss.  112;  Johnston  v.  Maeon,  supra;  Bright  v. 
McCullough,  27  Ind.  223:  People  v.  Coleman,  4  Cal.  46;  New  Orleans  v.  jDo. 
Savings  Bank,  31  La.  Ann.  637. 

The  power  to  license  mast  be  plainly  conferred  or  it  will  not  be  held  to 
exist.  The  general  power  to  pass  such  by-laws  as  the  welfare  of  the  com- 
munity may  require,  not  inconsistent  with  general  laws,  will  not  confer 
authority  to  license: 'Dill,  on  Munic  Corp.,  3d  ed.,  361;  Dunham  v.  Boches' 
ter,  5  Cow.  462;  Plaquemine  v.  Both,  29  La.  Ann.  261.  Under  authority  to 
license,  taxes  con  not  be  imposed,  and  the  power  to  tax  does  not  confer  tha 


Digitized  by 


Google 


Dec  1839.]    Robinson  v.  Mayob  of  Fbanklin.  63& 

Mithority  to  Ecense,  the  objects  to  be  attained  in  t]}e  exercise  of  these  power» 
not  being  the  same.  The  power  to  regnlate  does  not  confer  authority  ta 
lioense:  BvrUngton  v.  Bumgardner,  42  Iowa,  673.  A  power  to  suppress  and 
restrain  inolndes  the  power  to  lioense:  Burlington  v.  Lavfrencef  Id.  681; 
Smiih  T.  Madi$(m,  7  Ind.  86;  Winooaki  ▼.  Ookey,  49  Vt.  282.  On  the  con- 
trary, in  Mississippi  the  power  to  tax  and  sappress  does  not  include  th» 
power  to  license:  Leonard  v.  Canton,  35  Miss.  189.  When  the  power  is  con* 
ferred  on  a  municipal  corporation  to  license  and  regulate  occupations,  the 
whole  charter  and  the  general  legislation  of  the  state  pertinent  to  the  subject 
must  be  consulted,  in  order  to  determine  whether  the  power  to  license  and 
regulate  includes  the  power  to  tax  occupations  for  revenue  purposes:  San- 
JornY.  S.  J,  4b S.  G.  Ji.  B.  Co.,  53 CaL  475. 

Regarding  public  amusements,  a  distinction  is  manifested  between  them 
and  ordinary  trades,  occupations,  and  employments.  '*  The  power  to  license, 
regulate,  and  restrain  amusements,*'  says  Mr.  Dillon,  *<itis  admitted,  will 
authorize  an  ordinance  taxing,  or  requiring  exhibitors  to  pay  a  specific  sum 
for  the  privilege,  this  being  considered  as  a  means  of  regulating  and  restrain- 
ing them.  So  a  grant  of  power  to  a  city  or  town  to  license  exhibitions"  on 
tauch  terms  and  conditions  as  to  it  may  seem  just  and  reasonable,  "author^ 
izes  it  to  exact  money  for  the  liceuse;  it  is  not  confined  to  regulating  tim» 
and  place,  establishing  police  regulations,  etc:"  Munic.  Corp.,  3d  ed.,  360; 
Hodgea  v.  Mayor,  2  Humph.  61;  Boiton  v.  Schaffer,  9  Pick.  415.  The  im- 
portance and  force  of  the  principle  that  the  power  to  license  does  not  include 
the  power  to  tax  for  revenue,  rests  upon  the  fact  that  the  power  to  tax  must 
be  conferred  expressly.  Depue,  J.,  in  North  Hudson  v.  Hoboken,  tupret,  re- 
Ibarked:  *'  The  distinction  between  the  power  to  license,  as  a  police  regula- 
tion, and  the  same  power  when  conferred  for  revenue  purposes,  is  of  the 
utmost  importance.  If  the  power  be  granted  with  a  view  to  revenue,  the 
amount  of  the  tax,  if  not  limited  by  the  charter,  is  left  to  the  discretion  and 
jadgment  of  the  municipal  authorities;  but  if  it  be  given  as  a  police  power 
for  regulation  merely,  a  much  narrower  construction  is  adopted:  the  power 
must  then  be  exercised  as  a  means  of  regulation,  and  can  not  be  used  as  a. 
source  of  revenue." 

Where  the  power  to  tax  occupations  is  conferred,  it  is  to  be  exercised  Ul 
conformity  with  constitutional  restrictiona  A  license  tax  on  business  callinga 
need  not  embrace  all  classes  of  business.  It  is  essential  only  that  all  persona 
pursuing  the  same  occupation  shall  be  taxed  in  the  same  ratio.  So  a  license 
tax  graduated  according  to  the  monthly  sales  of  a  merchant  or  of  an  estab- 
lishment is  not  unequal:  Sacramento  v.  Crocker,  16  Cal.  19;  American  Union- 
Express  Co.  v.  St.  Joseph,  66  Mo.  675;  nor  imposing  on  life  insurance  com- 
panies an  amount  different  fropi  that  imposed  upon  fire  insurance  companies: 
Home  Ins.  Co.  v.  Augusta,  50  Ga.  530.  So  a  license  tax  on  members  of  the 
bar  is  not  open  to  the  objection  of  inequality  because  it  requires  every  lawyer 
to  pay  the  same  amount  without  reference  to  the  amount  of  his  income:  St. 
Louis  v.  Stanberry,  69  Mo.  289;  Savannah  v.  Uines,  53  Ga.  616;  nor  is  such, 
a  tax  unequal  which  taxes  each  member  of  a  firm  separately :  Lanier  v.  Macon, 
59  Id.  187. 

The  subject  of  licensing  the  sale  of  intoxicating  liquors  has  been  chiefly  one 
of  statutory  regulation.  The  decisions  have,  therefore,  but  little  more  tha» 
a  local  application.  The  principal  limitation  to  which  municipalities  are  sub- 
ject in  this  matter  arises  in  determining  how  far  a  municipal  corporation  mav 
issue  a  license  when  there  is  a  general  state  law  in  reference  to  the  subject. 
It  is  held  that  a  municipal  corporation  may  require  a  lioense  to  retail  spur* 
itnous  liquors  nithin  its  limits  from  a  person  who  had  already  Drocured  a 
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•4tate  lioense  to  retail  within  the  coonly:  West  v.  OreenvUU,  39  Ala.  69;  PekSn 
r.  Smebeet  21  HI.  464;  State  v.  PlunheU,  3  Harr.  (N.  J.)  5;  BenefiM  v.  Hinet^ 
13  La.  Ann.  420;  Louisville  v.  MeKeoai^  18  B.  Mon.  9;  BurddiaUer  v.  Me- 
€<mnellsv^  20  Ohio  St.  308;  Wright  v.  JTayor,  54  Ga.  645;  ^^xirte  ^Slsiden- 
Aati^,  14  Nev.  365.  Where  no  express  power  to  license  is  granted,  licensee 
4u:e  subject  to  regulation  by  general  law  only,  if  any  exist.  But  whenever 
the  power  is  expressly  granted,  then  the  right  to  exact  a  fee  under  the  gen- 
«ral  law  is  excluded:  Ordinary  v.  Retailere,  42  Qa.  325.  When  the  munici- 
pality is  invested  with  a  genwal  power  to  lioense,  regulate,  or  entirely  pro- 
hibit the  sale  of  spirituous  liquors,  it  is  wholly  discretionary  with  the  muni- 
<:ipality  to  license  and  regulate,  or  partially  or  entirely  prohibit  the  traffic: 
Ounnarssohn  v.  SterUng,  92  HI.  569;  Kettering  v.  JaeheonviUe,  50  Id.  39; 
Marlin  v.  People^  88  Id.  390.  Where  there  is  no  express  authority  given  to 
<dties  and  towns  organized  under  general  laws  to  regulate  or  license  the  sale  of 
intoxicating  liquors,  no  such  license  can  be  required:  Cowley  v.  RuahviUe^  60 
Ind.  327;  WaUer  v.  Columbia  City,  61  Id.  24;  McFee  v.  Oreer^field,  62  Id.  21. 

Fines,  Penalties,  and  FoRrErruRBS  Imposed  by  Obdinancb.— The  right 
to  make  by-laws  includes  without  further  express  grant,  the  incidental  right 
to  enforce  them  by  pecuniary  penalties:  Dill.  Munic.  Corp.  338.  Penalties 
must  be  reasonable.  What  is  reasonable  depends  on  the  nature  of  the  offense: 
Mobile  V.  Tuille,  3  Ala.  137.  Where  the  charter  prescribes  the  manner  in 
which  by-laws  are  to  be  enforced,  it  operates  as  a  negative  on  any  other  man- 
ner of  enforcing  them  or  inflicting  any  other  punishment.  Thus  a  corporation 
having  authority  to  impose  a  penalty  for  violation  of  its  by-laws  can  not  past 
a  by-law  subjecting  property  to  seizure  and  sale  or  declaring  a  forfeiture: 
Hart  V.  Albany,  9  Wend.  471;  S.  C,  24  Am.  Dec.  165;  Miles  v.  Ckatnberiain,* 
17  Wis.  446.  Municipal  ordinances  can  not  declare  a  forfeiture  of  property 
unless  that  power  is  granted  in  express  terms:  White  v.  Tallman,  2  Dutch. 
«7;  PhOUps  v.  AUen,  41  Pa.  St.  481;  Donovan  v.  Vick^rg,  29  Miss.  247.  An 
•ordinance  authorizing  the  arrest  and  punishment  of  persons  keeping  or  visit* 
ing  establishments  for  the  purpose  of  gambling,  does  not  authorize  the  seizure, 
-detention,  or  destruction  of  the  instruments  used  for  gaming:  Hidgeway  v. 
West,  60  Ind.  371.  The  amount  of  the  penalty  imposed  may  be  left  discre- 
tionary within  fixed  limits,  as  a  sum  not  exceeding  a  certain  amount:  Hunts' 
vUle  v.  Phelps,  27  Ala.  55;  DilL  Munic  Corp.  341.  In  Slate  v.  Zeigler, 
^  N.  J.  L.  262,  it  was  held  that  an  ordinance  prescribing  a  penalty  *'  not  ex- 
•ceeding  fifty  dollars"  for  an  offense,  was  void  for  uncertainly.  This  was  the 
EngUsh  rule,  but  Mr.  Dillon  does  not  regard  it  as  being  sound  in  principle. 

Ordinances  relative  to  seizure  and  impounding  of  animals  should  require 
notice  to  be  given  to  the  owner,  or  else  some  judicial  proceeding  prior  to  for- 
feiture and  sale.  In  Donovan  v.  Vicksburg,  supra,  holding  an  ordinance 
•directing  a  seizure  and  sale  of  hogs  found  running  at  large  within  the  city 
limits,  void  because  no  such  power  was  conferred,  the  court  said:  "  The  or- 
-dinance  deprives  the  citizen  of  his  property  without  notice  or  trial,  and  with- 
out the  opportunity  to  protect  his  rights,  and  of  course  without  due  course  of 
law.  If  such  a  power  had  been  expressly  conferred  by  the  act  of  the  legisla- 
ture incorporating  the  city,  it  would  have  been  obnoxious  to  the  provisions  of 
the  constitution  and  void:  and  much  less  can  it  be  justified  under  any  general 
iwwers  conferred  upon  the  corporation  by  their  charter."  This  prhiciple  ie 
followed  in  Daiti  v.  People,  51  HI.  286;  Poppen  v.  Holmes,  44  Id.  362;  WilUs 
T.  Legris,  45  Id.  289.  It  has  been  held  that  ordinarily  there  need  be  no  ju- 
dicial ft*>"'^'^y»^#*^»"  of  the  property.  Previous  notice  to  the  owner  is  stu- 
dent:   Wki^fiM  V.  Longest,  6  Ired.  286;  OasseiUnk  v.  Campbell,  4  Iowa,  296. 
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Bnt  in  Rost  v.  Mayors  15  Ia.  129,  an  ordinance  enforcing  a  penalty  by  for- 
if eitnre  and  sale  without  a  trial  in  dne  coarse  of  law,  was  held  to  be  in  contra- 
vention of  the  constitution.  The  power  to  enforce  penalties  by  imprisonment 
does  not  exist  unless  authority  is  expressly  given,  and  then  before  it  can  be 
^exercised  there  must  be  a  judicial  ascertainment  by  a  competent  tribunal  or 
magistrate  of  the  guilt  of  the  party:  Dill.  Munic  Corp.,  3d  ed.,  353;  BriU' 
wick  v.  Brwmrick,  51  Ga.  639;  S.  C,  21  Am.  Rep.  240. 

Ordinances  Dbfinino  and  Punishino  Public  Offenses. — Municipal  cor- 
porations may  declare  certain  acts  to  be  unlawful.  The  extent  of  the  author- 
ity  to  exercise  this  power  depends  upon  the  form  and  language  of  its 
<sharter.  There  are,  however,  some  general  restrictions  attached  to  this 
power,  the  principle  of  which  arises  from  the  relation  of  municipal  ordinances 
to  general  laws.  The  question,  whether  the  same  act  can  be  punished,  once 
undlar  a  general  law  forbidding  it,  and  also  under  a  municipal  ordinance  re- 
lating to  the  same  oflfense,  has  given  rise  to  some  diflference  of  opinion.  The 
<cases  on  this  subject  can  scarcely  be  reconciled.  Referring  to  this  topic,  Mr. 
Dillon  says:  "In  view  of  the  somewhat  strict  construction  of  grants  of  cor- 
porate powers,  and  of  the  subordinate  nature  and  purposes  of  by-laws,  the 
following  rules,  although  seeming  to  rest  on  sound  principles,  are,  in  view  of 
the  decisions^  stated  with  some  distrust  of  their  entire  correclaiess:  1.  A 
general  grant  of  power,  such  as  mere  authority  to  make  by-laws,  or  authority 
to  make  by-laws  for  the  good  government  of  the  place,  and  the  like,  should 
not  be  held  to  confer  authority  upon  the  corporation  to  make  an  ordinance 
punishing  an  act — ^for  example,  an  assault  and  battery — which  is  made  pun- 
ishable as  a  criminal  offense  by  the  laws  of  the  state.  The  intention  of  the 
state,  that  the  general  laws  shall  not  extend  to  the  inhabitants  of  municipal 
corporations,  or  that  these  corporations  shall  have  the  power,  by  ordinance, 
to  supersede  the  state  law,  will  not  be  inferred  from  grants  of  power,  general 
in  their  character;  nor  will  such  authority  in  the  corporation  be  held  to  exist 
4IS  an  implied  or  incidental  right.  2.  Where  the  act  is,  in  its  nature,  one 
which  constitutes  two  offenses,  one  against  the  state  and  one  against  the 
municipal  government,  the  latter  may  be  constitutionally  authorized  to  pun- 
ish it,  though  it  be  also  an  offense  under  the  state  law;  but  the  legislative 
intention  that  this  may  be  done  should  be  manifest  and  unmistakable,  or  the 
power  in  the  corporation  should  be  held  not  to  exist.  3.  Where  the  act  or 
matter  covered  by  the  charter  or  ordinance,  and  by  the  state  law,  is  not 
-essentially  criminal  in  its  nature,  and  is  one  which  is  generally  confided  to 
the  supervision  and  control  of  the  local  government  of  cities  and  towns,  but 
is  also  of  a  nature  to  require  general  legislation,  the  intention  that  the  mu- 
nicipal government  should  have  power  to  make  new,  further,  and  more 
definite  regulations,  and  enforce  them  by  appropriate  penalties,  will  be  in- 
ferred from  language  which  would  not  be  sufficient  were  the  matter  one  not  ■ 
specially  relating  to  corporate  duties,  and  fully  provided  for  by  the  general 
laws."    Also,  Cooley  Const.  Lim.  198. 

In  Georgia,  there  being  a  general  law  against  harboring  seamen,  the  city  of 
Savannah  enacted  an  ordinance  defining  the  same  offense,  and  prescribing  a 
punishment.  The  court  in  holding  this  ordinance  to  be  void  said,  per  Lump. 
kin,  J. :  "Under  the  general  grant  of  power  delegated,  the  city  authorities  may 
^Mfver  all  oases  not  provided  for  by  the  paramount  authorities  of  the  state. 
All  their  ordinances  regulating  cemeteries,  commons,  markets,  vehicles,  fines, 
«xhibitions,  lamps,  licenses,  water  works,  watch,  polioe,  city  taxes,  city  offi- 
oers,  health,  nuisances,  are  legitimate  and  proper.  Kay,  I  might  go  further, 
«id  concede  that  where  a  state  law  defines  an  offense  generally,  and  prescribes 
Am.  Dso.  Yol.  XXXCV— 41 
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a  piinishment  withont  referenoe  to  the  place  where  it  U  committed,  in  towik> 
or  oonntry,  and  the  act,  when  conmiitted  in  the  streets  and  public  places  o^ 
the  city,  would  be  attended  with  circnmstances  of  aggravation,  snch  as  aor 
affiray,  for  instaDce,  the  corporate  authorities,  with  a  view  to  suppress  tlus 
special  mischief,  might  probably  provide  against  it  by  ordinance.  But  this  ia 
going  quite  far  enough:*'  Savannah  v.  Huaaey,  21  Ga.  80.  And  in  the  same 
state,  in  Vason  v.  Aitgusta,  38  Id.  542,  the  question  was  presented,  whether 
the  city  could  fine  a  citizen  for  refusing  to  abate  a  nuisance,  which  was  also- 
made  penal  by  the  state  laws.  It  was  held  that  the  authority  of  the  dty 
council  could  not  extend  further  than  to  bind  the  offender  over  to  answer  in 
a  court  having  jurisdiction  of  the  offense.  This  doctrine  is  followed  in  Reich 
T.  Cfeorgia^  53  Id.  73.  Keno,  being  a  game  punishable  by  general  law,  can  not 
be  made  so  by  ordinance:  New  Orleans  v.  MUler^  7  La.  Ann.  651;  same  as  to 
willful  injuries  to  property:  WcuhingUm  v.  IJcmmond,  76  N.  C.  33.  A  by-law 
is  abrogated  by  a  general  law  subsequently  passed  relative  to  the  same  offense, 
and  a  prosecution  under  it  can  not  be  maintained;  SotUhport  v.  Ogden,  23- 
Ck>nn.  128.  License  from  city  will  not  protect  the  holder  from  indictment  by 
the  state  for  same  act  prohibited  by  state  law:  Davie  v.  Statet  4  Stew.  &  P.  83. 
The  weight  of  authority  is  contrary  to  the  view  of  the  learned  judge  in  the 
Georgia  case.  There  is  no  doubt  that  an  act  made  punishable  by  state  law 
may  be  forbidden  by  ordinance,  and  penalties  inflicted  for  its  violation.  And 
it  seems  that  the  court  that  shall  first  obtain  jurisdiction  may  punish  to  the 
extent  of  its  power:  Rice  v.  Staie^  3  Kan.  14).  New  and  additional  penaltiea 
may  be  imposed  upon  acts  already  penal  by  state  laws:  State  v.  Ludwig,  21 
Minn.  202;  nor  is  the  corporation  limited  or  restricted  to  the  same  penalties 
imposed  by  the  general  law:  Baidvoin  v.  Murphy ^  82  IlL  485.  Ordinances  are 
not  void  or  inoperative  because  the  acts  forbidden  by  them  are  also  forbidden 
by  a  general  law  applicable  to  the  whole  state:  PaUneky  v.  People^  18  N.  Y. 
S.  C.  390;  StaU  v.  PlunkeU,  3  Harr.  (N.  J.)  5;  United Staies  v.  floUy,  3  Cranch 
0.  C.  656;  McLaughlin  v.  Stephens,  2  Id.  148;  Brooklyn  v.  Lounbee,  31  Barb. 
282;  Zimmerman  v.  Owens,  24  Mo.  94;  State  v.  Pollard,  6  R.  I.  290;  Brown- 
ville  V.  Cook,  4  Neb.  101;  Rogers  v.  Jones,  1  Wend.  237;  S.  C,  19  Am.  Dec. 
493;  Howe  v.  Plainfield,  37  N  J.  L.  145.  Under  the  power  to  pass  by-lawa 
for  the  enforcement  of  good  order,  a  town  may  impose  a  fine  for  assault  and 
battery,  although  the  offense  is  also  a  crime  against  the  laws  of  the  state; 
nor  wUl  judgment  of  conviction  in  the  state  courts  bar  another  prosecution 
before  those  of  the  corporation:  Mayor  v.  Allaire,  14  Ala.  400;  Amboy  v. 
Sleeper,  31  IlL  499.  Although  general  law  requires  procedure  by  indictment, 
municipal  ordinance  may  provide  that  prosecution  may  be  made  by  informa- 
tion. A  general  law  and  an  ordinance  may  have  a  concurrent  operation,  but 
if  an  offender  be  first  proceeded  against  by  the  municipality,  a  subsequent  pros- 
ecution by  the  state  is  barred:  State  v.  Couxm,  29  Mo.  330.  The  minimum 
penalty  provided  by  general  law  can  not  be  increased  by  ordinance:  Peters- 
burg V.  Metzher,  21  111.  205.  Power  to  pass  laws  concurrently  with  state  leg- 
islature concerning  public  offenses  can  not  arise  by  mere  implication:  March 
V.  Commonwealth,  12  B.  Mon.  25.  An  act  violating  both  a  state  law  and  a 
municipal  police  regulation  is  punishable  under  either  or  both,  and  conviction 
under  one  does  not  bar  prosecution  under  the  other:  Hamilton  v.  State,  3  Tex. 
Ct.  App.  643.  A  municipal  corporation,  under  the  power  to  prohibit  prac- 
tices against  good  morals  or  public  decency,  may  declare  the  utterance  of  pro- 
fane language  to  be  a  public  offense,  whether  uttered  frequently  or  only  once 
by  the  same  person:  Ex  parte  Delaney,  43  Cal.  478.  The  fact  that  violation 
of  an  ordinance  involves  a  common  law  offense,  does  not  render  it  invalid; 
StaU  V.  Williams,  11  &  C.  288. 
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It  was  remarked  by  the  court  in  8UUe  y.  Gordon,  00  Mo.  585,  referring  to< 
the  question  how  far  an  act  might  be  made  punishable  both  by  state  law  and. 
ordinance:  "  The  legislature  has  an  undoubted  right,  in  reference  to  statutory 
misdemeanors,  to  say  in  what  particular  jurisdiction  they  sliall  be  tried,  and 
to  make  that  jurisdiotion  exclusive  of  all  others.  When  the  power  to  hear 
and  determine  these  minor  offsnses  is  given  to  a  municipal  corporation,  but. 
no  words  of  exclusion  or  restriction  are  used,  the  remedies  between  the  state? 
and  the  corporation  will  be  construed  to  be  concurrent;  but  where  the  mani- 
fest intention  is  that  the  prosecution  shall  be  limited  exclusively  to  one  jnris*^ 
diction,  that  intention  must  prevail.*'  See  also  8taU  v.  Crummey,  17  Mimu 
72;  Mobile  v.  Bouse,  8  Ala.  515;  Mayor  y.  MuUins,  13  Id.  341;  Shapes  y. 
Mumma,  17  Md.  331. 

When  an  act  is  permitted  by  state  law  it  can  not  be  prohibited  by  ordinanotk 
The  municipality  can  not  prohibit  that  which  the  state  has  lioenised.  The  de- 
cision in  the  principal  case  proceeded  upon  this  ground,  and  it  is  supported 
elsewhere.  In  Wood  v.  Brooklyn,  14  Barb.  425,  the  validity  of  an  ordinance 
passed  by  a  municipal  corporation  forbidding  the  sale  of  spirituous  liquors  on 
Sunday  under  a  penalty,  was  called  in  question  by  an  attempt  to  enforce  it 
against  keepers  of  inns  and  taverns,  licensed  by  the  state.  The  court  said? 
"  Licensed  innkeepers  are  authorized  to  sell  strong  and  spirituous  liquors,  to 
be  drank  in  their  houses,  without  restriction,  on  week  days,  and  to  lodgers 
and  lawful  travelers  on  the  Sabbath.  Had  the  revised  statutes  simply  pro- 
hibited the  sale  of  spirituous  liquors  on  Sunday  to  any  but  lodgers  and  law-^ 
lawful  travelers,  it  might  possibly  have  been  competent  for  the  conmion  ooun-^ 
oil,  under  their  general  power  to  make  police  regulations,  to  extend  the- 
prohibition  so  as  to  make  it  total  on  that  day.  At  any  rate  there  would  not 
have  been  a  direct  conflict.  But  the  revised  statutes  in  this  particular  are- 
not  simply  prohibitory;  they  are  also  expressly  pennissive.  They  authoriia^ 
the  vendition  on  Sunday  to  certain  lodgers  and  travelers.  It  needs  no  rea- 
•oning  to  show  that  two  provisions,  one  permitting  and  the  other  prohibiting: 
the  same  act,  are  in  direct  conflict  with  each  other."  Also  Mayor  v.  Nichols, 
4Hm,  209. 

The  FBiNdPAL  CASE  IS  CITED  in  Smith  v.  KnoxvOle,  3  Head,  245,  for  the  pur- 
pose of  determining  that  a  corporation  can  not  pass  by-laws  inconsistent  with 
the  constitution  and  laws  of  the  state,  and  that  by-laws  must  be  reasonable 
and  not  oppressive,  but  that  subject  to  these  restrictions,  the  power  to  pass- 
by-laws,  and  to  enforce  them  by  penalties,  exists  in  all  municipal  corpora- 
tions. This  principle  was  applied  in  this  case  to  sustain  the  power  of  the 
municipality  to  require  all  houses  kept  for  the  retailing  of  spirituous  liquors, 
to  be  closed  at  nine  o'clock  p.  m.  See  also  Hodges  v.  Mayor  qf  NashvUle,  2r 
Humph.  61,  deciding  that  the  corporate  power  to  license  is  not  affected  by  a- 
general  law  making  exemptions  from  the  classes  of  business  subject  to  state- 
taxation. 

Notes  and  Cases  in  this  Series. — Power  of  municipal  corporation  to^ 
declare  nuisanoe  by  ordinance:  MUne  y.  Daivideon,  16  Am.  Dec  192;  and  sea 
People  y.  Albany,  27  Id.  95,  the  note  to  which  embraces  a  number  of  casea 
relative  to  the  general  powers  of  municipal  corporations;  ordinances  regnlat- 
.  ing  and  providing  for  expense  of  sidewalks:  Cfoddard,  Petitioner,  28  Id.  264» 
and  cases  dted  in  the  note  on  this  subject. 
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Lawbenoe  V.  State. 

[1  HuxPHBsn,  238.] 
Chabob  or  Labosnt  hay  bb  Sustained  by  showing  the  stolen  property  to 

hBve  been  in  the  oonstnictive  possession  of  the  owner. 
Pbopbbtt  Plaobd  in  a  Pabticulab  Placb  and   Inadvebtbntlt  Fob- 

OOTTEN  by  the  owner,  is  constmctively  in  his  possession,  so  as  to  enaUo 

A  charge  of  larceny  to  be  sustained  against  one  who,  nnder  saoh  droam- 

atanoes,  appropriated  it. 

Ebbob.    The  opinion  states  the  facts. 

R.  M.  Burton^  for  the  plaintiff. 

Humphreys,  aUorney^eneraly  for  the  state. 

By  Conrt,  Bbbse,  J.  This  is  an  indictment  for  grand  larceny. 
The  plaintiff  in  error  was  a  barber,  and  had  a  shop  in  the  town 
of  Lebanon.  Muirhead,  the  prosecutor,  went  to  the  shop  of 
Lawrence  late  in  the  evening  for  the  purpose  of  having  his  hair 
trimmed.  This  operation  having  been  i>erformed,  prosecutor 
took  out  his  pocket-book  in  order  to  pay  the  plaintiff  in  error, 
and  gave  him  a  one-dollar  bill,  but  the  latter  not  having  the 
change,  left  the  shop  for  the  purpose  of  procuring  it,  and 
prosecutor  remained.  When  the  prosecutor  took  out  his  pocket- 
book,  which  contained  four  hundred  and  eighty  dollars,  he  laid  it 
upon  a  table  in  the  shop.  On  the  return  of  the  plaintiff,  prose- 
cutor met  him  without  the  door,  received  his  change,  and  de- 
parted. On  retiring  to  bed  that  night,  at  nine  or  ten  o'clock, 
he  missed  his  pocket-book,  and  remembered  that  he  had  left  it 
on  the  table  in  the  shop.  He  then  went  to  the  shop,  where  he 
found  the  plaintiff,  who  denied  all  knowledge  of  the  pocket- 
book.  The  foregoing  is  a  sufficient  statement  of  the  evidence  with 
reference  to  the  question  discussed  before  us.  Upon  this  part 
of  the  testimony,  his  honor,  the  circuit  judge,  charged  the  jury, 
that  if  the  prosecutor  took  out  his  pocket-book  in  the  shop  of 
the  defendant  and  laid  it  upon  the  table,  and  the  defendant 
took  it,  imknown  to  the  prosecutor,  with  the  intention  of  con- 
verting it  to  his  own  use,  against  the  will  and  knowledge  of  the 
prosecutor,  and  whilst  the  prosecutor  was  in  the  shop,  that  he 
would  be  guiliy  of  larceny.  The  court  further  charged,  that  if 
the  prosecutor  had  taken  out  his  pocket-book,  and  laid  it  upon 
the  table  at  defendant's  shop,  and  left  it  there  and  went  away  out 
of  the  house,  it  would  still  be  a  sufficient  constructive  possession 
in  the  prosecutor  to  make  the  taking  and  converting  it  to  def  end- 


Digitized  by 


Google 


Dec  1839.]  Lawrence  v.  State.  645 

ant's  use  a  laroenj,  if  snoh  taking  was  accompanied  with  the  inten- 
tion of  appropriating  the  bank  notes  to  his  own  use  without  the 
knowledge,  consent,  or  will  of  the  prosecutor.  The  defendant 
haying  been  convicted  by  the  verdict  of  the  jury,  and  having 
moved  the  court  for  a  new  trial,  which  was  refused,  he  brings 
his  writ  of  error  before  this  court;  and  here  it  has  been  argued 
with  much  zeal  and  ingenuity  by  his  counsel  upon  the  authority 
of  Ixmg's  casCy  1  Hayw.  157,  note;  State  v.  Bradeuy  2  Tenn.  68; 
State  V.  Wright,  6  Yerg.  156,  and  Fetter  v.  State,  aid.  397,  thai 
to  constitute  larceny,  there  must  be  at  least  a  constructive  pos- 
session in  the  owner  of  the  goods  and  a  trespass  in  the  taking; 
and  this  is  certainly  so  upon  the  authority  of  the  cases  referred 
to.  But  the  question  before  us  is,  had  not  the  prosecutor,  un- 
der the  circumstances  proved,  a  constructive  possession,  so  as  to 
make  a  taking,  vdth  the  intention  to  appropriate,  a  trespass,  and 
therefore  a  liurceny  ?  The  defendant's  counsel  answers  the  ques- 
tion in  the  negative,  and  strenuously  contends  that  the  prose- 
cutor, having  gone  away  from  the  diop  without  remembering 
that  he  had  left  his  pocket-book  behind  him,  the  same,  during 
the  time  his  mind  remained  in  that  state,  may  be  said  to  have 
been  lost;  and  that  it  has  been  determined  in  the  case  of  Porter 
V.  The  State,  Mart.  &  Y.  226,  that  the  fraudulent  appropriation 
of  lost  goods,  even  where  the  finder  knows  the  owner,  is  not 
larceny.  We  answer  that  the  pocket-book,  under  the  circum- 
stances proved,  was  not  lost,  nor  could  the  defendant  be  called 
a  finder.    The  pocket-book  was  left,  not  lost. 

The  loss  of  goods,  in  legal  and  common  intendment,  dei>end8 
upon  something  more  than  the  knowledge  or  ignorance,  the 
memory  or  want  of  memory,  of  the  owner,  as  to  their  locality  at 
any  given  moment.  If  I  place  my  watch  or  pocket-book  under 
my  pillow  in  a  bed-chamber,  or  upon  a  table  or  bureau,  I  may 
leave  them  behind  me  indeed,  but  if  that  be  all,  I  can  not  be 
said  with  propriety  to  have  lost  them.  To  lose  is  not  to  place 
or  put  anything  ciuref ully  and  voluntarily  in  the  place  you  intend 
and  then  forget  it,  it  is  casually  and  involuntaiily  to  part  from 
the  possession;  and  the  thing  is  then  usually  found  in  a  place 
or  under  circumstances  to  prove  to  the  finder  that  the  owner's 
will  was  not  employed  in  placing  it  there.  To  place  a  pocket- 
book,  therefore,  upon  a  table,  and  to  omit  or  forget  to  take  it 
away,  is  not  to  lose  it  in  the  sense  in  which  the  authorities  re- 
ferred to  speak  of  lost  property;  and  we  are  of  opinion,  there- 
fore, that  there  was  no  error  in  the  charge  of  the  court  in  refer- 
ence to  the  facts  in  this  case,  and  we  affirm  the  judgment. 
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Taking  or  Lost  Goods  by  Findbb  is  not  Labosnt»  if  without  felonioos 
intent,  though  followed  by  a  felonioos  asportation:  SUUe  v.  Roper ^  24  Am. 
Dec.  268;  to  the  same  point  see  People  v.  Anderson,  7  Id.  462;  Tyler  y.  PeopU^ 
12  Id.  176;  in  the  note  to  the  former  the  authorities  are  cited  and  reTiewed. 
Cited,  in  PritcheU  v.  State,  2  Sneed,  288,  to  indicate  that  to  ooostitate  laroony, 
the  goods  taken,  must  at  the  time  be  in  the  actual  or  constnictiTe  ] 
Qt  some  other  person. 


Matob  V.  Bbaslt. 

11  BUKPHBSTB,  382.] 
ICUHIOIPAL  COBPOKATION,  IP  AUTHOSIZKD  BT  ChABTKB,  MAT  JkFOSM  A  TaX 

on  the  privilege  of  selling  ardent  spirits,  for  the  purposes  of  revenne. 
Taxation  or  Salb  of  Liquors  bt  Munioifalitt,  is  valid  against  an  Individ* 

nal  engaged  therein  under  a  license  from  the  state. 
Tax  Imfosbd  bt  MnNidPALnr  is  not  Void  as  oppressive  and  niirea80iiable» 

unless  it  be  shown  that  the  amount  imposed  is  comparatively  in  exosss 

of  that  which  the  necessities  or  interests  of  the  corporation  require. 
Plba  which  Avbbs  that  a  Tax  is  Oppebssivb  and  Unequal  is  insuffidenti 

unless  it  set  forth  other  facts,  from  which  it  may  be  determinad  that  th« 

tax  is  oppressive,  and  therefore  void. 

Ebbob.    The  opinion  states  the  facts. 

W.  A.  Cook,  for  the  plaintifis  in  error. 

Oahalf  for  the  defendant. 

By  Conrt,  Gbebn,  J.  This  is  an  action  of  debt  to  leoorer 
•t>ne  hundred  and  fifty  dollars,  the  tax  assessed  by  the  corpora- 
tion aforesaid  for  the  year  1837,  upon  the  defendant,  as  the 
keeper  of  a  grocery  for  the  retail  of  spiritnotis  liquors  in  the 
town  of  Columbia.  The  ordinance  laying  the  tax,  was  passed 
ihe  nineteenth  of  April,  1837,  and  is  as  follows:  '*  Be  it  or- 
dained by  the  authority  aforesaid,  that  a  tax  of  one  hundred 
and  fifiy  dollars  be  and  the  same  is  hereby  levied  upon  each  and 
every  grocery,  confectionery,  or  coffee-house  within  the  limits 
-of  this  corporation  that  may  be  oi>ened  at  this  time,  or  that  may 
at  any  time  hereafter  be  opened  during  the  present  corporate  year 
for  the  purpose  of  retailing  spirituous  liquors  by  measure,  drink, 
or  otherwise,  to  be  paid  in  cash  for  the  use  and  benefit  of  this 
corporation."  The  defendant  pleaded,  first,  nil  debet,  to  which 
ihere  was  an  issue;  secondly,  that  he  sold  liquors  by  virtue  of 
4m  authority  and  license  under  the  laws  of  this  state.  To  this 
iplea  the  plaintiff  demurred.  The  third  plea  alleges  that  the  tax 
^f  one  hundred  and  fifty  dollars  is  oppressive  and  unequal.  To 
this  plea  there  is  a  demurrer.  The  fourth  plea  alleges  that  the 
mayor  and  aldermen,  in  imposing  the  tax,  regarded  the  privilege 
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of  selling  liquor  not  as  a  lawful  txade  but  as  a  vice.  To  this 
plea  there  was  a  demurrer.  The  fifth  plea  alleges  that  the  tax 
was  imposed  with  a  view  to  prohibit  the  defendant  from  pursu- 
ing a  lawful  occupation,  and  not  for  the  purpose  of  raising  a 
revenue.  To  this  plea  there  is  a  demurrer.  The  sixth  plea 
tdleges  that  the  tax  was  not  laid  to  carry  any  necessary  measure 
into  oi>eration;  and  the  seyenth  plea  says  the  corporation  had 
no  power  to  pass  the  ordinance;  to  each  of  which  there  are  de- 
murrers. The  court  gave  judgment  upon  the  demurrer  for  the 
defendant  on  the  ground  that  the  declaration  does  not  set  out  a 
•good  cause  of  action.  From  this  judgment  the  plaintiff  ap- 
pealed to  this  court. 

The  charter  of  the  corporation  of  Columbia^  October,  1817, 
-o,  143,  sec.  2,  expressly  confers  the  power  of  the  corporation  to 
lay  and  collect  taxes.  The  constitution,  article  2,  section  28, 
•empowers  the  legislature  to  tax  privileges  in  such  manner  as 
ihey  from  time  to  time  may  direct.  By  the  act  of  1835,  c.  13, 
-sec.  4,  retailing  spirituous  liquors  is  made  a  '*  privilege,"  and 
iaxed  as  such. 

There  is  no  question  then  but  that  the  corporation  had  the 
right  to  tax  tippling-hotises  to  some  extent.  The  power  to  lay 
this  tax,  if  it  exist  at  all,  must  be  drawn  from  the  direct  taxing 
power  conferred  in  the  charter.  It  can  not  be  derived  from  the 
power  to  regulate  and  restrain  tippling-houses.  That  must  be 
done  by  such  ordinances  as  will  prevent  these  houses  from  be- 
coming disorderly,  and  imposing  penalties,  for  the  infraction  of 
fmch  laws.  The  taxing  power  could  only  have  been  exercised 
in  reference  to  this  trade  as  a  lawful  occupation,  affording  to  the 
persons  who  follow  it  a  profit,  which  would  make  it  pro{)er  they 
should  pay  a  tax  for  the  privilege.  By  the  tweniy-eighth  section 
of  the  second  article  of  the  constitution  it  is  provided  that  all 
property  shall  be  taxed  according  to  its  value,  and  that  no  one 
species  of  property  from  which  a  tax  may  be  collected  shall  be 
taxed  higher  than  any  other  species  of  proi>eriy  of  equal  value; 
but  the  legislature  may  tax  privileges  as  they  may  from  time  to 
time  direct.  The  tweniy-ninth  section  of  the  same  article  provides 
that  counties  and  corporations ''  shall  taxproperiy  according  to  its 
value,  upon  the  principles  established  in  regard  to  state  taxation." 
Nothing  is  said  in  this  section  in  regard  to  privileges,  and  therefore 
they  are  left,  in  regard  to  them,  to  the  exercise  of  a  sound  dis- 
cretion. It  would  be  safe  to  conform  the  exercise  of  this  power 
to  the  principles  established  in  regard  to  state  taxation,  and  to 
.  tax  privileges  in  the  proportion  they  pay  to  the  state.     But  a 
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want  of  exact  conf  ormiiy  in  this  respect  wotdd  not  make  the  tax 
void,  for  the  legislature  may  tax  privileges  in  what  proportioi^ 
they  choose,  and  so  may  corporations,  provided  the  inequality 
be  not  such  as  to  make  it  oppressive  on  a  particular  class  of  the- 
oommnniiy.  A  by-law  for  oppression  is  void:  Ang.  &  Ames, 
184. 

If,  in  this  case,  it  were  shown  by  the  pleadings  what  amount 
of  revenue  was  needed  in  Columbia  for  carrying  necessary  meas- 
ures into  operation  for  the  benefit  of  the  town,  and  what  tax  wa» 
paid  for  proi>eriy,  and  what  for  other  privileges,  and  thtis  it 
were  made  to  appear  that  the  taxes  were  so  unequal  as  to  make> 
this  an  oppressive  tax,  we  should  have  no  difficulty  in  declaring- 
the  ordinance  by  which  it  is  levied  void.  But  this  is  not  the 
case,  and  we  can  notj  act  upon  what  we  may  suppose  the  fact  to- 
be.  For  aught  we  know,  expensive  improvements  are  in  prog* 
ress,  and  other  privileges  are  also  paying  high  taxes.  The  gen- 
eral  statement,  in  the  third  plea,  that  the  tax  is  oppressive  and 
unequal,  is  not  an  allegation  of  facts  from  which  the  court  can 
say  it  is  oppressive  and  void.  The  other  pleas,  to  which  there 
are  demurrers,  are.  manifestly  bad.  We  think,  therefore,  that  the 
declaration  contains  the  statement  of  a  good  course  of  action,  and 
that  no  one  of  the  pleas  to  which  the  plaintiff  demurred  constitutes 
a  good  defense  to  it,  and  therefore  the  court  erred  in  giving 
judgment  for  the  defendant. 

Beverse  the  judgment  and  remand  the  cause  to  be  proceeded 
in. 

See  BMnson  v.  Mayor,  ante,  625,  and  note. 

Thb  principal  case  is  cited  in  Mayor  v.  AUkrop,  5  Coldw.  554,  deoiding 
that  a  municipality  has  no  power  to  disorinunate  between  merchants  and 
manofactarers  and  other  dealers  residing  without  the  limits  of  the  city,  and 
members  of  the  same  class  residing  within;  and  also  in  Simth  v.  KnoxvUU,  S: 
Head,  248,  to  the  poiut  that  a  by-law  must  be  reasonable,  and  not  oppres- 
sive; cited,  too,  in  Adams  v.  SomervUle,  2  Id.  363,  in  support  of  the  prin- 
ciple laid  down  by  the  court  in  that  case,  that  where  a  discretionary  power 
is  conferred  upon  a  municipal  corporation,  it  is  no  valid  objection  that  in  it» 
exercise  the  municipality  proceeded  upon  a  different  principle  or  in  a  differ* 
ent  mode  from  that  adopted  by  the  legislature  in  respect  to  state  taxation. 


Jenkins  v.  Atkins. 

D  HUMPHBETB,  2M.1 

A  rTHORiTT  OF  AN  Attobnet  IN  FACT  Geases  upon  the  death  of  his  prin- 
cipal. 

CONTJtACT  FOB  SaLE  OF  LaNDS  WITH  AN  ATTORNEY  IN  FACT,  which  waS  Uot 

consummated  until  after  the  death  of  hia  principal,  can  not  be  enforced^ 
though  the  partia*  '»nntr»'**'*H  io  iomorance  of  the  principal's  death. 
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Attobnbt  nr  Fact  can  not  RaooTXB  thb  aobbed  PufiOHABS  Pbios  m 
snoh  caae,  notwithstanding  he  has  since  obtained  the  title»  and  is  willin^^ 
to  convey. 

Bill  in  eqtiiiy.  Pliilpot  constitated  Jenkins  his  attorney  i^ 
fact  for  the  sale  of  certain  lands.  In  pursuance  of  the  power, 
the  land  was  sold  to  Atkins  on  October  8, 1831.  Pbilpot  died 
on  October  2, 1831.  At  the  time  of  the  agreement  and  sale, 
both  the  contracting  parties  were  ignorant  of  the  fact  of  Phil* 
pot's  death.  Jenkins  afterwards  obtained  the  title  to  the  land 
and  brings  this  suit  to  compel  Atkins  to  accept  the  land  and  pajr 
oyer  the  purchase  money.  Bill  dismissed.  Oomplainant  ap-^ 
pealed. 

A,  W.  O.  TbUen,  for  the  complainant. 

(71  DurUap,  for  the  defendant. 

By  Court,  Obebn,  J.  It  has  been  insisted  for  the  defendant 
in  this  case  that  there  was  no  mutualiiy  in  the  agreement  set  up 
in  the  bill,  and  that  therefore  he  is  not  bound  to  i>erform  it; 
while  the  complainant's  counsel  contends  that  Jenkins  was  i>er- 
flonallj  bound  by  the  contract  he  made  in  the  name  of  Philpot^ 
because  of  his  want  of  authority  to  make  that  contract,  and 
therefore  the  defendant  is  liable  to  him,  and  hence  the  agree- 
ment creates  a  mutual  obligation. 

It  is  true  that  in  some  cases  a  party  who  assumes  to  make  a. 
contract  in  the  name  of  another,  witiiout  authority  to  do  so,  is- 
liable  i>ersonally  to  fulfill  the  obligation  entered  into  by  him:  13 
Johns.  307;^  3  Johns.  Cas.  10.'  But  such  is  not  the  case  here. 
The  contract  was  made  in  good  faith  upon  the  supposition  thai 
the  party  malring  it  had  ample  authority.  But  the  fact  turned 
out  that  his  authority  had  recently,  and  without  the  knowledge 
of  the  parties,  ceased  to  exist  by  the  death  of  the  principal,  so- 
that  no  right  was  communicated  to  the  thing  agreed  to  be  sold, 
and  consequently  there  could  be  no  obligation  in  Jenkins  to* 
make  a  title.  It  is  not  like  the  case  where  one  makes  a  bond  for 
money  in  the  name  of  another  without  authority.  In  such  case 
he  can  fulfill  the  contract  himself,  and  is  bound  to  do  it.  Bui 
when  one  undertakes,  as  attorney  in  fact  for  another,  to  sell  an 
article,  the  property  of  that  other,  he  communicates  to  the  pur- 
chaser no  right  to  the  thing  sold  imless  he  had  authority  to  sell 
it.  The  purchaser  could  not  in  such  case  maintain  a  bill  to  en* 
force  a  title  either  against  the  owner  or  the  pretended  agent. 
The  only  remedy  would  be  at  law  for  damages.    But  these* 

1.  IFMtev.  5HtifMr;S.  C,  7Am.  I>en.3Sl.  9   ^sffr  y.  SbyC,  3  Johns.  Cm.  610. 


Digitized  by 


Google 


€60  Tucker  v.  Atkinson.  [Tenn. 

questions  can  neyer  arise  except  where  a  remedy  is  sought 
against  a  party  thus  assuming  to  contract  for  another.  In  this 
case  they  haye  no  application.  The  defendant  did  not  contract 
with  Jenkins;  he  intended  to  contract  with  Philpot,  but  as  he 
was  dead  the  whole  agreement  was  void.  The  bond  of  the  de- 
fendant for  the  money  was  made  payable  to  Philpot,  and  if  he 
is  bound  to  take  the  land  the  other  is  bound  to  pay  the  money. 
But  to  whom  is  he  bound  to  pay  it?  Not  to  JenMns  certainly. 
As  the  contract  was  to  pay  it  to  Philpot,  it  must  be  paid  to  him 
or  to  some  one  haying  a  legal  or  equitable  right  deriyed  from 
him.  But  Jenkins  had  no  such  right,  and  there  is  no  principle 
upon  which  a  court  of  equity  can  decree  the  money  to  him.  As, 
therefore,  the  complainant  has  no  right,  legal  or  equitable,  to 
demand  the  money  that  Atkins  agreed  to  pay  Philpot  for  the 
land,  arising  either  from  his  connection  with  tiie  contract  as  the 
attorney  in  fact  of  Philpot  or  firom  the  fact  that  he  has  subse- 
quently become  owner  of  the  land  and  is  willing  to  conyey  it, 
there  is  no  equity  in  the  bill,  and  it  mtist  therefore  be  dirnnissfld 
with  costs. 

Affirm  the  decree. 


CiTSD  IN  Pipkin  V.  James,  1  Humph.  325;  S.  C,  pott,  652,  to  ahow  thai 
tipon  an  ezeontoiy  contract  for  the  sale  of  land,  where  the  vendor  had  no 
title  at  the  time  of  the  contract,  or  at  the  time  of  the  commencement  of  a 
«ait  by  the  yendee  for  the  recovery  of  the  purchase  money,  the  yendee  may 
maintain  snch  action,  and  recover  the  money,  and  eqnity  will  not  oblige  him 
to  take  the  land,  though  the  title  be  offered  to  liim. 


TuoKEBv.  Atkinson. 

[1  HUMPSBSTB,  800.) 

6UBPLUS  MoNXTS  IK  THE  Hakds  OF  A  Shxbiff  after  8ati8faoti<m  of  an  «a^ 
ecntion,  are  subject  to  attachment  by  a  creditor  of  the  execution  debtor. 

Ebbob.  Defendant,  as  sheriff,  on  December  14, 1838,  by  vir- 
tae  of  an  execution,  levied  upon  and  sold  two  tracts  of  land 
owned  by  Bawlings,  to  satisfy  a  judgment  against  the  latter. 
After  payment  of  the  judgment  and  costs,  the  sum  of  three 
bundred  and  eighiy-one  dollars  and  nineiy-one  cents  still  re- 
mained in  the  hands  of  the  sheriff.  Tucker  now  commenced  an 
action  by  attachment  against  Bawlings.  A  judgment  being 
thereupon  rendered  against  Atkinson  as  garnishee,  the  latter 
appealed. 
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Humphreys,  for  ihe  plaintiff  in  ^rror. 
JET.  G.  Smithy  for  ihe  defendant. 

By  Court,  Obxek,  J.  The  question  for  decision  in  this  case  is, 
can  surplus  moneys  in  the  hands  of  a  sheriff  be  attached  by  a  cred* 
itor  of  the  execution  debtor?  The  act  of  1817,  c.  64,  sec.  1,  pro- 
Tides,  whenever  any  sheriff,  etc.,  shall  sell  pro j>erty  by  virtue  of 
an  execution  for  more  than  sufficient  to  satisfy  said  execution  it 
«hall  be  his  duty  to  pay  over  such  surplus  money  to  the  owner  of 
the  property  so  sold.  The  moment,  therefore,  that  the  sheriff  re- 
•ceives  a  larger  amount  of  money  for  property  sold  under  execution 
than  is  required  for  its  satisfaction  he  is  bound  to  pay  it  over  to 
the  party  whose  property  was  sold.  The  reasons  that  have  been 
advanced  in  support  of  the  adjudications  which  protect  moneys  a 
sheriff  may  have  collected  by  virtue  of  an  execution  do  not  apply 
to  the  present  case.  These  are:  first,  that  the  process  of  the 
<x>urts  would  be  obstructed,  and  their  judgments  rendered  inef- 
fectual; and  secondly,  that  the  money  is  in  the  custody  of  the 
law,  and  is  not  goods  and  effects  of  the  judgment  creditor:  8 
Mass.  294,  295.'  But  in  the  case  under  consideration  the  pro- 
cess of  the  courts  can  not  be  obstructed  by  allowing  the  surplus 
money,  after  the  satisfaction  of  an  execution,  to  be  attached. 
The  dieriff  retains  an  amotmt  sufficient  to  satisfy  the  process  in 
Ids  hands,  and  it  can  not  be  affected  by  the  disposition  which  may 
be  made  of  the  surplus.  The  other  reason  that  money  collected 
by  execution  is  in  the  custody  of  the  law  has  as  little  application 
to  this  case  as  the  one  already  noticed.  The  act  before  referred  to 
requires  the  sheriff  to  pay  it  over  to  the  party  whose  property  was 
«old.  He  is  not  required  by  the  process  to  make  such  surplus 
money,  but  it  comes  into  his  custody  incidentally,  and  is  not 
held  by  him  by  virtue  of  an  execution;  nor  is  the  sheriff  required 
to  return  such  surplus  money  into  court;  but  the  moment  he  re- 
'Ceives  it  he  is  debtor  to  the  party  whose  property  was  sold,  and 
therefore  it  can  in  no  sense  be  said  to  be  in  the  custody  of  the 
law. 

The  act  of  1794,  c.  1,  sec.  19,  authorizes  an  attachment  against 
the  estate  of  an  absconding  debtor,  ''  wherever  the  same  may 
be  found,  or  in  the  hands  of  any  person  indebted  to  or  having 
any  of  the  effects  of  the  defendant."  The  sheriff  being  debtor 
to  the  party  whose  property  has  been  sold  by  virtue  of  an  exe- 
<mtion  against  ^™  for  the  surplus  money,  after  satisfying  such 
execution,  and  such  surplus  constituting  effects  of  the  debtor  in 

1.  Witder  T.  BaiUy. 
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his  hands,  sach  money  may,. according  to  the  expzesB  words  of 
ihe  statute,  he  attached  in  his  hands. 
Let  the  judgment  be  a£Srmed. 

Cited  and  apfboved  in  Drone  v.  McOavoek^  7  Humph.  182,  and  diatlii* 
gnished  for  the  purpose  of  showing  that  the  cleric  of  a  ooart  is  not  liaUe  to 
garnishment  upon  an  execution  for  moneys  in  his  hands  as  derk,  and  which 
he  holds  sabject  to  the  order  of  court,  in  respect  to  the  person  to  whom  he^ 
shall  pay  it.  The  sitoation  of  a  sheriff  having  in  his  hands  an  OTerploa> 
above  what  is  necessary  to  satisfy  an  execution,  and  that  of  a  olerk  of  oourt 
•who  reoeives  money  by  virtue  of  his  office,  the  oourt  in  this  oaae  aaya  are  not- 
the  I 


PiFEiN  V.  James. 

[1  Hdmphbbis,  836.] 
MSMOaAKDITM   OF  COKTRAOT  FOR   SaLB  OF  AN   IinXBEST   IK  LaITDS  whioh- 

consisted  merely  of  an  invoice  commencing  with  the  words,  "Invoice  of 
articles  purchased  by  S.  Pipkin  and  R.  Oliver  of  Wm.  R.  James,  this- 
twenty-ninth  August,  1836,"  and,  after  specifying  numerous  articles, 
concluding  with  the  words,  "One  ice-house  and  lot,  one  hundred  and 
forty  dollars,*'  is  not  a  sufficient  memorandum,  within  the  statute  of 
frauds,  to  bind  the  purchaser  in  respect  to  the  real  property,  and  he  may 
recover  the  purchase  money  paid  thereon. 
MoKBT  Paid  ok  an  Exeoutort  Contract  to  oonvey  lands  to  which  th«- 
defendant  had  no  title,  may  be  recovered  in  assumpsit. 

Aiwuicpsrr..    The  opinion  states  the  facts. 

W.  C.  DurUap,  for  the  plaintiff. 

D.  Fentress,  for  the  defendant. 

By  Court,  Tublet,  J.  This  is  an  action  brought  hj  the  plaintiff 
to  recoTer  a  sum  of  money  paid  as  the  consideration  of  the  pur- 
chase of  an  ice-house  and  lot,  upon  two  grounds:  1.  That  the- 
contract  is  void  by  the  operation  of  the  statute  of  frauds  and 
perjuries.  2.  That  the  defendant  had  not,  at  the  time  of  th& 
sale,  nor  yet  has,  any  title  to  the  property  sold.  It  appears 
from  the  proof  that  the  plaintiff  and  one  B.  Oliver  had  pur- 
chased from  the  defendant  a  quantity  of  groceries  and  an  ice- 
house and  lot,  and  that  B.  P.  Neily,  at  the  request  of  both  par- 
ties, made  out  an  invoice  or  memorandum  of  the  different 
articles,  which  was  headed  with  the  following  words : ' '  Invoice  of 
articles  purchased  by  S.  Pipkin  and  B.  Oliver  of  Wm.  B.  James, 
this  tweniy-ninth  August,  1836."  After  enumerating  a  variety 
of  articles,  the  concluding  item  in  the  invoice  is  in  the  word» 
and  figures  following:  ''One  ice-house  and  lot,  one  hundred 
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-uid  forty  dollars/'  This  is  the  only  note  or  memorandum  of 
fbe  contract  signed,  either  by  the  parties  or  any  other  person 
amthorized  by  them.  A  few  days  i^ter  this  contract  was  made 
B.  Oliver  became  dissatisfied  with  it,  and  Isaiah  Flinn  agreed 
to  take  his  place,  and  the  notes  of  Pipkin  and  Flinn  were 
executed  to  the  defendant  for  the  purchase  money,  which  were 
paid  before  the  commencement  of  this  action.  It  also  appears 
from  the  proof  that  the  defendant  had  not  at  the  time  of  the 
^^ntract,  or  at  the  commencement  of  this  suit,  any  title  whair 
«Ter  to  the  lot  of  ground  upon  which  the  ice-house  was  built, 
4Uid  had  refused  to  give  any  bond  binding  himself  to  convey  the 
same  to  the  plaintiff.  Upon  this  state  of  facts,  the  two  ques- 
tions are  presented  for  the  consideration  of  the  court:  1.  Is  the 
<3ontract  for  the  purchase  of  the  ice-house  and  lot  void  by  the 
operation  of  the  statute  of  frauds  and  perjuries?  We  think  it 
is.  The  statute  provides  that  no  action  shall  be  brought  upon 
any  contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or 
in  the  making  any  lease  thereof  for  a  longer  term  than  one  year, 
unless  the  promise  or  agreement  upon  which  said  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing  and  signed  by  the  party  to  be  charged  therewith  or 
some  other  person  by  him  thereunto  lawfully  authorized.  It  is 
<K>ntended  for  the  defendant,  that  the  entry  made  at  the  re* 
•quest  of  the  parties  in  the  inventory  of  articles  bought  by  the 
plaintiff  is  such  a  note  or  memorandum  of  the  contract  as  is 
required  by  the  statute.  We  do  not  think  so;  because,  in 
the  first  place,  it  is  proven  that  the  inventory  was  not  intended 
by  the  parties  as  a  note  or  memorandum  of  the  contract,  but 
merely  as  a  statement  of  the  amount  of  the  different  articles 
purchased,  with  the  view  of  ascertaining  the  aggregate  sum  for 
which  the  notes  were  to  be  executed;  and  because,  secondly,  if 
it  were  intended  as  a  note  or  memorandum  of  the  contract  it  is 
void  for  uncertainty,  both  as  to  the  terms  of  the  contract  and 
the  description  of  the  property.  ''  The  note  or  writing  must 
specify  the  terms  of  the  agreement,  for  otherwise  aU  the  danger 
of  perjury  which  the  statute  intended  to  guard  against  woidd  he 
let  in:"  Sug.  Ven.  89. 

A  writing  acknowledging  the  reception  of  a  sum  of  money, 
being  the  cash  part  of  the  consideration  on  a  sale  of  land  to  the 
plaintiff,  without  saying  more,  is  not  such  memorandum  as  will 
take  the  case  out  of  the  statute  of  frauds  and  perjuries:  4  Bibb, 
£66.^  **  A  memorandum  of  the  sale  of  lands  to  be  effectual  must 

1.  JEUif  y.  D^adwum'i  HHn,  4  Bibb,  466. 
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not  only  be  signed  hj  the  party  to  be  ohaiged,  bat  must  contain 
the  sabstantial  terms  of  the  contract  in  itself,  or  in  some  other 
•writing  to  which  it  refers:"  Johns.  Ch.  273;*  14  Johns.  15;*  2" 
Wheat.  336-341.'  An  entry  by  an  auctioneer  in  his  books,  stat- 
ing the  name  of  the  owner,  the  person  to  whom  the  estate  is- 
sold,  and  the  price  it  sold  for,  is  a  sufficient  memorandum  of  an 
agreement  to  satisfy  the  statute,  provided  it  contains  the  condi- 
tions of  the  sale  and  the  particulars  of  the  property,  or  refers- 
to  them  so  as  to  enable  the  court  to  look  at  them;  otherwisje^ 
clearly  not:  Sug.  Vend.  95;  7  East,  558;*  2  Bam.  &  Cress.  845.* 
The  authorities  are  conclusive  upon  the  question.  The  terms- 
of  the  entry  in  the  inventory  in  this  case  are:  *'  Bought  of  Wm. 
B.  James  an  ice-house  and  lot,  one  hundred  and  forty  dollars.*^ 
Here  is  nothing  with  regard  to  the  condition  of  the  sale,  the  par- 
ticulars of  the  property,  nor  any  such  description  of  it  as  woidd 
authorize  a  resort  to  parol  proof  for  its  identification.  The  con- 
tract then  would  be  void  for  uncertainty  in  its  terms  and  in  the 
description  of  the  property  sold  even  if  the  entry  in  the  inven- 
tory coidd  be  considered  as  a  note  or  memorandum  thereof 
within  the  operation  of  the  statute  of  frauds  and  perjuries. 

2.  Is  the  plaintiff  entitled  to  maintain  this  action  because  the 
defendant  has  no  title  to  the  premises  intended  to  be  sold?  We 
think  he  is.  It  is  unnecessary  to  enter  into  an  investigation  of 
the  principles  upon  which  the  truth  of  this  proposition  depends. 
They  are  too  obvious  to  require  examination.  Sugden,  in  hid 
treatise  on  vendors,  page  287,  says:  *'  When  a  person  sells  an 
interest,  and  it  appears  that  the  interest  which  he  pretends  to  sell 
was  not  the  true  one,  as,  for  example,  if  it  was  for  a  less  num- 
ber of  years  than  he  had  contracted  to  sell,  the  purchaser  may 
consider  the  contract  at  an  end  and  bring  an  action  for  money 
had  and  received  to  recover  any  sum  of  money  which  he  may  have 
paid  in  part  performance  of  the  agreement  for  sale;"  for  which 
he  cites  the  cases  of  Turner  v.  Nightingdie,  2  Esp.  Cas.  639;* 
Heam  v.  Ibrrdin,  Peake's  Cas.  192;  Thompson  v.  MUes,  1  Esp. 
Cas.  184,  and  others.  If  this  may  be  done  in  cases  where  th<» 
•  vendor  has  a  title,  but  not  such  an  one  as  he  contracted  to  sell,  a 
fortiori,  may  it  be  done  where  he  has  no  title  at  all.  In  the  case 
of  Dearen  v.  Bartley,  1  Cai.  47,'  it  was  held  that  the  ptirchaser 
might  maintain  assumpsit  to  recover  back  the  purchase  money, 
although  the  contract  was   under   seal.     Upon  this  subject 

1.  Parkkwrst  v.  Van  CortUmdt,  1  Johni.  Ch.  978. 

S.  a.  O.,  7  Am.  Dm.  437.  Z.  Coltony.l%«mpt9n,  A,  Bimdtw.WkUtkmm. 

6.  PkUUp§  T.  BiitolU,  2  Bam.  h  Qmm.  Ol. 

e.  FmrMT  T.  NiffiMingaU,  7.  ITMMr  t.  BmUtg, 
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see  also  1  DaU.  228;'  5  Johns.  85;'  11  Id/527,-"  12  Id.  274;*  10 
Id.  IBf  4  Conn.  330."  In  the  case  of  TendHng  v.  London,  2  Eq. 
Oas.  Ab.  680,  it  is  held,  that  where  a  person  lakes  upon  himself 
to  contract  for  the  sale  of  an  estate,  and  is  not  absolute  owner 
of  it,  nor  has  it  in  his  jwwer  by  the  ordinary  course  of  law  or 
equity  to  make  himself  so,  though  the  owner  offer  to  make  the 
seller  a  title,  yet  equity  will  not  force  the  buyer  to  take;  for  any 
seller  ought  to  be  a  bona  Jide  contractor,  and  it  would  lead  to 
infinite  mischief  if  an  owner  were  permitted  to  speculate  upon 
the  sale  of  another's  estate.  To  the  same  purpose  is  10  Yes.  315,^ 
and  1  Jac.  &  W.  431.'  Besides,  as  is  observed  by  Sugden,  208, 
in  his  treatise  on  vendors,  the  remedy  is  not  mutual,  which  is, 
of  itself,  a  sufficient  objection  in  a  case  of  this  nature,  as  has 
been  held  by  this  court  at  its  present  term  in  the  case  of  JenkinB 
V.  Atkins  [ante,  648]. 

Then  upon  both  points  the  court  below  erred.    The  case  will 
therefore  be  reversed  and  remanded  for  further  proceedings. 

Note  ob  Memorandum  or  Sale  BEQxmtBD  bt  Statute  op  Frauds  need 
not  give  all  details,  bat  must  express  the  substance  of  the  contract  with 
reasonable  certainty:  Atwood  v.  Cohh^  26  Am.  Dec.  657,  and  note,  in  which, 
this  subject  is  reviewed  at  length.  It  was  held  in  ShHd  v.  Stamps,  2  Sneed, 
172,  citing  the  principal  case,  that  a  memorandum  of  the  sale  of  lands  to  be 
effectual  under  the  statute  of  frauds,  must  not  only  be  signed  by  the  party  to 
be  charged,  but  must  contain  in  itself,  or  in  some  other  writing  to  which  it 
refers,  the  substantial  terms  of  the  contract.  The  sale,  its  terms,  the  desig- 
nation of  the  parties,  and  the  land  sold  must  be  stated  with  reasonable  cer- 
tainty. Ko  particular  form  of  words  or  artificial  arrangement  of  them  is 
necessary,  provided  these  facts  substantially  appear.  The  same  principle  in 
substance  is  decided  upon  the  authority  of  the  principal  case  in  Orudger  v. 
J^omeft,  4  Heisk.  584;  McCarty  v.  KyU,  4  Coldw.  356;  Johnmm  v.  KtUogg^ 
7  Heisk.  264;  Styrtd  v.  PeopU^a  Bank,  2  Tenn.  Ch.  23;  cited  also  in  McClwre 
V.  HarriSf  7  Heisk.  385,  to  the  point  Uiat  if  the  vendor  is  not  able  to  make  a 
good  title  to  land  sold,  where  the  contract  is  executory,  the  vendee  will  not 
be  oompeUed  to  pay  the  money  and  accept  a  conveyance. 


Bennett  v.  Bakeb. 

[1  Hdmpbxsti,  890.] 
Vkbdiot  of  ▲  JuRT  IB  NOT  ViTiATED  where  one  juror,  without  any  knowl* 
edge  of  the  others,  took  the  different  amounts  suggpested  by  his  fellow- 
jurors,  and  having  ascertained  the  result  of  one  twelfth  of  the  aggregate 
sum,  proposed  that  the  verdict  should  be  for  that  amount,  which  was 
then  assented  to  by  the  others. 

1.  Jmmarg  v.  Ooodman^  1  DaU.  208.  0.  UwningddU  r.  Uvingtltm,  10  Johns.  91* 

9.  GiOet  y.  Magnard;  S.  0..  4  Am.  Dec.  829.  6.  Mlsdted. 

S.  Juds9n  V.  Wan;  8.  0..  6  Am.  Deo.  802.  7.  MorOode  ▼.  BuUer, 

4.  Bajpii^nd  v.  Btamard;  B.  0.,  7  Am.  Deo.  817.  8.  Bothm  y.  Wo^d,  I  Jso.  k  W.  419. 
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ArFIDATIT   OF   ▲   JUBOB   THAT   Hx  DID  NOT   AOBU  10  THB  YkBDIOT,  bat 

was  deceived,  is  inadmissible  to  impeach  a  verdiot. 

Ebbob.    The  opinion  states  the  case. 

HyndSy  for  the  plaintiff  in  error. 

Pecky  for  the  defendant. 

By  Court,  Tubley,  J.  In  this  cause  the  plaintiff  in  eiror 
tnoTed  the  court  below  for  a  new  trial  upon  the  affidavit  of  one 
of  the  jurors,  who  swears  that  the  jury  differed  as  to  the  amount 
for  which  a  verdict  should  be  returned;  that  one  of  the  jurors 
Prided  the  amount  prox>o8ed  by  each  juror,  which  resulted  in  . 
the  amount  of  damages  returned,  and  that  he  did  not  agree  to 
the  calculation  and  verdict,  and  was  deceived  in  the  same.  The 
<sircuit  court  refused  to  grant  a  new  trial  upon  this  affidavit,  and 
we  think  correctly.  In  the  case  of  Hudson  v.  The  State,  9  Yerg. 
iOS,  this  court  held  that  though  the  affidavits  of  jurors  may  be 
misde  the  foundation  for  motions  for  new  trials,  yet  it  is  a  dan- 
ge.'ous  practice,  and  not  to  be  extended  beyond  the  point  to 
wlii  ^/h  it  had  been  already  carried.  To  grant  a  new  trial  upon 
the  affidavit  in  this  case  would  be,  as  we  think,  to  go  furttier 
thai  I  any  case  has  yet  gone  upon  this  subject.  The  principle,  as 
settled  by  the  authorities,  is,  that  a  jury  shall  not  agree  among 
themselves  that  each  shall  specify  the  amount  for  which  he  is 
willing  to  find  a  verdict,  divide  the  whole  by  twelve,  and  return 
the  sum  thus  produced  as  the  result  of  their  deliberation;  be- 
cause it  is  in  Uie  nature  of  gambling  for  a  verdict,  and  places  it 
in  the  power  of  one  juror  to  make  the  amount  unreasonably 
^;reat  or  small,  as  he  may  think  proper.  But  such  a  case  is  not 
made  out  by  this  affidavit;  it  does  not  appear  that  the  jury 
agreed  to  resort  to  this  mode  of  ascertaining  their  verdict,  but 
that  one  of  the  jury,  of  his  own  accord  and  without  consulting 
his  feUows,  adopted  it  and  proposed  the  result  as  the  amount  of 
the  verdict,  to  which  they  assented.  This  is  very  different  from 
the  case  in  which  the  jury  agree  in  the  first  instance  to  abide  by 
this  mode  of  finding  a  verdict.  Here  they  knew  the  amount 
proposed  before  they  agreed  to  find  it,  and  it  thereby  became 
the  result  of  their  judgment;  there  they  agreed  to  find  a  sum 
to  be  ascertained  in  a  particular  way,  not  having  any  idea  what 
the  amount  may  be.  We  consider  this  as  nothing  more  than  a 
proposition  by  the  juror  to  return  the  verdict  for  the  specified 
sum,  which  was  done:  Dana  v.  Ikicker,  4  Johns.  487;  Orenell  v, 
PhilipB,  1  Mass.  561;^  Graham  on  N.  T.  106.    As  to  that  portion 

1.  qwiiiiril  T.  PMIHyt,  1  HMm,  WO. 
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of  the  affidavit  in  which  the  juror  says  that  he  did  not  agree  to 
the  calculation  and  verdict,  but  was  deceived,  aU  that  is  neces- 
sary to  be  observed  is,  that  he,  together  with  his  fellow-jurors, 
returned  the  verdict  in  open  court,  and  he  shall  not  now  be 
heard  to  allege  anything  to  the  contrary.  The  practice  would 
be  exceedingly  dangerous,  necessarily  tending  in  its  conse- 
quences to  corruption  and  perjury. 

The  judgment  will  therefore  be  affirmed. 

AvFiDAViT  OF  JuBoa  TO  Im?eaoh  Vebdict:  See  UUedge  v.  Todd,  amU^  616. 
The  principal  case  is  cited  in  Memphis  and  Charleston  R,  R.  Co,  v.  Pillow,  9 
Heisk.  254;  Harvejf  v.  Jones,  3  Humph.  160,  and  in  Medffe  v.  Todd,  1  Id.  44; 
B.  C,  ante,  616.  These  cases  are  examined  to  some  extent  in  the  note  to  the 
last  case. 


Humes  and  Williamb  v.  Matob  and  ^rTuimAiKK 
OP  Ejk^oxvillk 

[1  HuxPHBm^  M8.] 
3f  UNZOQEPAL  OOBPOBATION  MAY  EXEBCISS   OVSR  ITS  STREETS  the  righte  of  a 

proprietor  of  the  soil. 
Jejubt  to  JjAkd  Situated  on  a  Publio  Street,  resolting  from  excavations 
made  by  the  corporation  designed  to  improve  and  grade  the  street,  un- 
less the  work  was  conducted  in  a  wanton  or  negligent  manner,  is  damnum 
absque  ir^uria, 

Ebbob.  Plaintiffs  were  the  owners  of  a  lot  in  Enoxville.  An 
«rder  for  the  grading  and  improvement  of  the  street  in  front  of 
plaintiffs'  lot  was  passed  by  the  mayor  and  aldermen,  and  in 
making  necessary  excavations,  the  stable  of  plaintiffs  was  mate- 
rially injured  by  the  caving  of  its  foundations.  Defendants 
pleaded  the  right  to  open  the  street  by  virtue  of  their  powers  as 
officers  of  the  corporation.  Verdict  and  judgment  for  defend- 
ants.   Plaintiffs  appealed. 

Orozier  and  Jamagin,  for  the  plaintiflh  in  error. 

Swan  and  Alexander ^  for  the  defendants. 

By  Court,  Tublet,  J.  The  principle  both  of  the  civil  and 
common  law  applicable  to  the  case  under  comdderation  is, 
*'  that  if  a  man  does  what  he  has  a  right  to  do  upon  his  own 
land,  without  trespassing  upon  any  law  or  custom  or  the  title 
or  possession  of  another,  he  is  not  liable  to  damage  for  injurious 
4K)nsequences,  unless  he  does  it,  not  for  his  own  advantage,  but 
maliciously;  and  the  damage  shall  be  considered  a  casually  for 
which  he  is  not  censurable:"  Case  of  Thurston  v.  Hancock  et  al.p 
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12  Mass.  226  [7  Am.  Dec.  57].  This  principle  is  recognized  b^ 
the  supreme  court  of  New  York  in  the  case  of  Potion  v.  Holland^ 
17  Johns.  92,^  where  it  is  said  that  a  person  about  to  erect  a 
house  contiguous  to  another  may  lawfully  sink  the  foundation 
of  it  below  that  of  his  neighbor's  house,  and  is  not  liable  for  the^ 
damages  which  his  neighbor  may  sustain  in  consequence  of  it, 
provided  it  was  unintentional,  and  he  had  used  reasonable  care- 
and  diligence  in  digging  on  his  own  grotmd  to  prevent  any  injury 
to  his  neighbor.  In  BoUe's  Abr.  965,  it  is  said  that ''  if  A. ,  seised 
in  fee  of  copy-hold  estate  next  adjoining  the  land  of  B.,  erects  & 
new  house  upon  his  copy-hold,  and  a  part  is  built  upon  the  con- 
fines next  adjoining  the  land  of  B.,  and  B.  afterwards  digs  his^ 
land  so  near  the  house  of  A.  (but  on  no  part  of  his  land)  that  the 
foundation  of  the  house,  and  even  the  house  itself,  fall,  yet  no- 
action  lies  for  A.  against  B.,'  because  it  was  the  folly  of  A.  thai 
he  built  his  house  so  near  the  land  of  B.,  for  by  his  own  act  ha 
shall  not  hinder  B.  from  the  best  use  of  his  own  land  that  he- 
can."  From  these  authorities  the  necessary  conclusion  is,  that 
every  proprietor  of  land,  where  not  restrained  by  covenant  or 
custom,  has  the  entire  dominion  of  the  soil  and  the  space  above- 
and  below  to  any  extent  he  msif  choose  to  occupy  it,  and  in  this- 
occupation  he  may  use  his  land  according  to  his  own  judgment, 
without  being  answerable  for  the  consequences  to  an  adjoining 
owner,  unless  by  such  occupation  he  either  intentionally  or  for 
want  of  reasonable  care  and  diligence  injQicts  upon  him  an  injury. 
To  apply  this  principle  to  the  case  under  discussion:  The 
corporation  of  Enoxville  is  the  proprietor  of  the  public  streets 
of  the  town,  which  are  held  in  trust  as  easements  for  the  con- 
venience of  the  citizens.  As  such  proprietor  the  corporation  ha& 
the  power  to  grade,  macadamize,  or  do  anything  else  for  the  im- 
provement of  the  streets,  whereby  they  may  be  made  to  answer 
the  end  for  which  they  were  designed;  and  if,  in  the  exercise  of 
this  power,  the  property  of  any  individual  shall  be  rendered  less- 
valuable,  either  by  being  elevated  above  or  depressed  below  the 
common  level,  it  is  damnum  asbqiie  injuria^  a  casualty  to  which 
his  property  is  necessarily  subject,  and  for  which  the  corporation 
is  not  responsible  imless  the  injury  has  been  injQicted  either 
wantonly  or  from  neglecting  to  use  reasonable  diligence  and 
care.  Neither  of  these  cases  is  made  out  by  the  proof.  The^ 
improvement  of  the  street  is  shown  to  be  highly  necessary  to  tho 
comfort  and  prosperity  of  the  town,  and  therefore  a  duty  im- 
posed upon  the  corporation;  the  work  is  proved  to  have  beei^ 

1.  Ponton  T.  Holland;  8.  C.  8  Am.  Deo.  860. 
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executed  with  all  oare  for  the  rights  of  the  plaintiffs,  and  as  lit- 
tie  injury  done  them  as  from  the  nature  of  the  excavation  re* 
quired  was  practicable. 

We  are  therefore  of  the  opinion  that  there  is  no  error  in  the 
judgment  of  the  court  below,  and  direct  its  afi&rmance. 


Municipal  Cobpobation  mat  Beobabx  Stbxbt  wheneyer  it  may  ( 
■ach  an  improvement  uaefol  to  the  local  public:  Ketuy  v.  LouitvUle,  29  Am^ 
Deo.  905,  and  note. 

Municipal  CoRPOBATioir  is  the  Propbietor  of  Public  Steers,  and 
holds  them  as  easements,  in  trost,  for  the  benefit  of  the  corporation,  and  it 
has  the  power  to  grade,  pave,  or  otherwise  improve  them.  The  doctrine  of 
the  principal  case  upon  this  point  is  approved  in  MemphU  v.  Lcuser,  9  Hnmph»' 
760;  Oranqford  v.  Maxwell,  8  Id.  477;  NcuhviUeY.  Broum,  9  Heisk.  6;  cited 
also  in  Tenneaeee  and  Alabama  R,  R,  Co,  v.  Adams,  3  Head,  600,  to  show 
that  a  railroad  company  anthorized  by  charter  to  locate  their  road  upon  a 
street  or  alley  of  a  town,  can  not,  so  long  as  they  keep  within  their  charter^ 
be  sned  at  common  law  for  injuries  resulting  from  its  oonstruotion,  onless  in- 
flicted, either  wantonly,  or  from  neglect  to  us^  reasonable  diligence  and 


Wallace  v.  Hannum. 

[1  HmfprnoEzs,  443.] 
Seven  Teabs*  Astebsb  Possession  does  not  Cbeate  a  Title  in  the  holder 
in  fee  simple  which  may  be  seized  and  sold  under  a^./a.,  so  as  to  yest  in 
a  purchaser  at  the  execution  sale,  a  better  title  than  that  of  a  grantee  of 
the  adverse  claimant,  holding  by  an  unregistered  conveyance  executed 
prior  to  the  levy. 

Ebbob.  A,fi.  fa.  being  issued  on  a  judgment  against  Berry^ 
the  land  in  dispute  was  seized  and  sold  to  Wallace.  The  latter 
then  brought  ejectment  against  Hannum,  tenant  in  possession,  ta 
recover  the  possession  of  the  premises.  Plea  of  not  guilty.  The 
defendant  claimed  under  one  White,  a  grantee  of  Berry  by  a 
deed  which  was  executed  two  years  before  the  levy  and  sale 
above  mentioned,  at  which  plaintiff  became  the  purchaser.  The 
deed  was  unregistered.  It  was  shown  that  Berry  took  posses- 
sion in  1823,  and  thereafter  continued  in  x>ossession  tmtil  the 
deed  to  White.  The  only  title  shown  was  that  founded  on  this 
possession.  The  court  charged  that  if  Berry  had  been  in  pos-> 
session  of  the  lots  in  dispute,  holding  them  adversely  for  the 
space  of  seven  years,  he  had  acquired  thereby  a  fitle  in  fee 
simple  which  would  be  liable  to  seizure  and  sale  by  &  fieri  facias, 
although  he  had,  before  such  seizure  and  sale,  conveyed  the  lots 
to  White  and  surrendered  possession  to  the  latter;  White's 
deed  from  Beixy  not  having  been  registered,  and  being  therefore 
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void  as  to  creditors  and  sabflequent  purchasers.    Yerdioi  for  the 
plaintiff.    Motion  for  new  trial,  and  appeal. 

Jamagin^  for  the  plaintiff  in  error. 

Eynds,  for  the  defendant. 

By  Court,  Gbeen,  J.  In  this  case  the  question  is  presented 
whether,  tinder  and  by  yirtue  of  the  provisions  of  the  second 
■section  of  the  act  of  limitations  of  1819,  a  complete  title  is  ac- 
•quired  by  the  possessor  who  has  been  in  possession  without  in- 
terruption for  seven  years.  This  court  decided,  in  the  case  of 
Dyche  v.  Oass,  3  Yerg.  397,  and  in  several  subsequent  cases,  that 
-a  naked  trespasser,  who  may  have  taken  and  held  possession  of 
the  land  of  another  for  seven  years  without  any  color  or  pre- 
tense of  right,  is  protected  in  that  possession  by  the  second  sec- 
tion of  the  act  of  1819.  It  is  now  insisted,  and  the  circuit  court 
so  decided,  that  such  possessor  is  not  only  protected  in  the  pos- 
tiession,  but  that  he  has  acquired  a  complete  legal  title  to  the 
land.  We  can  not  safely  rely  for  the  exposition  of  this  statute 
upon  the  decisions  in  England  upon  statutes  in  which  language 
-similar  to  that  employed  in  this  second  section  is  used.  Al- 
though by  the  statute  21  Jas.  I.,  c.  16,  a  possession  of  land  for 
twenty  years  took  away  the  right  of  entry  of  the  true  owner,  it 
did  not  destroy  his  title  nor  vest  in  the  {>ossessor  a  fee  simple. 
He  might  still  assert  his  claim  by  bringing  a  writ  of  right.  It 
ts  true  that  one  who  had  been  in  possession  for  twenty  years 
might  have  been  permitted  to  assert  his  right  of  possession,  even 
against  the  true  owner,  in  an  action  of  ejectment,  because  such 
possession  is  like  a  descent  which  tolls  entry  and  gives  a  right 
of  possession,  which  is  sufficient  to  maintain  ejectment:  Salk. 
421;'  1  Ld.  Baym.  741;'  Ang.  on  Lim.  40.  But  it  does  not  fol- 
low that  such  a  consequence  could  result  in  this  state  from  a 
«even  years'  naked  possession,  because  the  analogy  is  not  com- 
plete. The  writ  of  right  is  not  in  use  in  this  country;  so  that  if 
the  true  owner  were  turned  out  by.  an  action  of  ejectment  it 
must  be  because  his  title  is  extinguished  by  force  of  the  seven 
years'  possession,  and  by  the  operation  of  the  second  section  of 
the  act  of  1819  is  transferred  to  and  vested  absolutely  in  the 
possessor.  This  woidd  be  giving  to  this  second  section  of  our 
«ct  a  potency  far  beyond  that  which  has  ever  been  ascribed  to 
the  statute  of  James  I.  But  if  this  were  not  so  we  could  not 
«afely  ascribe  to  our  legislature  the  meaning,  although  their 
language  is  similar,  which  the  English  coxuts  understood  to  be 

1.  Stoku  ▼.  .0«rry.  3.  Btaam  oms. 
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that  of  the  British  parliament.  Our  legislature  had  before  thenv 
the  history  of  the  statute  of  limitations  in  North  Carolina  and  in 
this  state.  They  knew  what  construction  had  been  put  by  the^ 
coxuis  upon  the  acts  of  1715  and  1797,  and  the  struggles  whiclk 
had  been  made  at  the  bar  and  on  the  bench  to  establish  other 
views  than  those  that  had  prevailed.  With  all  these  facts  be- 
fore them  the  first  section  of  the  act  of  1819  was  framed,  and 
then  the  section  tmder  consideration  was  enacted. 

With  all  these  facts  before  us,  surely  nothing  could  be  mora 
delusive  than  to  adopt  the  construction  which  was  put  on  the 
statute  of  James  as  our  guide,  nor  more  absurd  than  to  abandon 
the  clearer  lights  which  are  afforded  by  the  history  of  our  own 
legislature.  Although  the  act  of  1715  did  not  by  its  language 
require  a  x>os8essor  to  hold  by  any  paper  title  in  order  to  his  pro- 
tection, yet  as  the  legislature  (act  of  1715,  c.  38)  had  declared 
that  no  conveyance  for  land  should  be  good  in  law  unless  proved 
and  registered,  and  that  all  deeds  so  done  should  be  valid  to  pass 
estates  in  land  without  livery  of  seisin,  attornment,  or  other  cer- 
emony in  the  law,  the  courts  refused  to  extend  the  benefits  of 
the  statute  of  limitations  to  any  person  except  such  as  held  pos- 
session under  some  paper  title,  constituting  what  was  called 
"color  of  title." 

Much  debate  and  difficulty  arose  in  the  courts  as  to  what  woidd 
be  sufficient  to  constitute  color  of  title.  To  remove  aU  doubt 
upon  this  subject  the  legislature  passed  the  act  of  1797,  in  which 
they  declared  that  a  party  who  shoidd  hold  possession  of  land, 
for  seven  years  by  virtue  of  a  grant  or  deed  of  conveyance 
f  oimded  on  a  grant,  should  be  entitled  to  hold  the  same  against 
all  persons  whatsoever.  A  dispute  arose  in  the  construction  of 
this  act  as  to  the  meaning  of  the  words  "  deed  of  conveyance* 
founded  upon  a  grant."  This  produced  the  act  of  1819,  c.  28. 
The  first  section  of  this  act  declares  that  a  'paxty  who  may  have- 
had  seven  years'  possession  of  land  which  has  been  granted,. 
"  claiming  the  same  by  virtue  of  a  deed,  devise,  grant,  or  other 
assurance  purporting  to  convey  an  estate  in  fee  simple,  shall  be- 
entitled  to  hold  the  same  against  all  other  persons,"  and  should 
*'  have  a  good  and  indefeasible  title  in  fee  simple  in  such  lands.  "^ 
This  section  is  drawn  with  much  precision  and  care.  In  order 
that  a  party  shall  be  protected  who  has  held  possession  of  land 
for  seven  years,  he  must  claim  the  same  by  some  assurance  which 
purports  to  convey  an  estate  in  fee  simple.  In  such  case  it  not 
only  protects  his  {>ossession,  but  in  express  words  it  confers  on 
him  the  title.     '*  He  shall  have  a  good  and  indefeasible  title  in 
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fee  simple/'  Now  can  it  be  believed  that  the  eminent  lawyer 
who  drew  this  act  would  have  been  so  precise  in  his  language  as 
to  the  character  of  the  estate  under  which  a  party  must  hold,  or 
that  he  woidd  have  used  express  words  to  confer  the  title  on  the 
possessor,  if  he  had  intended  that  the  same  consequence  should 
result  from  the  provisions  of  the  second  section?  or  can  we, 
without  charging  the  legislature  with  folly,  suppose  that  they 
intended  these  two  sections  should  mean  the  same  thing? 

In  construing  an  act  of  the  legislature  we  must, arrive,  if  we 
can,  at  the  meaning  of  those  who  made  it.  The  particular 
meaning  of  the  words  as  used  in  a  given  case  is  very  often  to  be 
ascertained  by  reference  to  the  connection  in  which  they  are 
tised;  and  taking  the  second  section  of  this  act  in  connection 
with  the  first,  there  can  be  no  doubt  but  that  the  fiamers  of  it 
intended  to  give  to  a  possession,  by  virtue  of  an  assurance  pur- 
porting to  convey  an  estate  in  fee  simple,  a  benefit  which  was 
not  conferred  upon  a  naked  trespasser.  But  the  natural  import 
of  tbe  language  of  the  second  section  simply  bars  the  remedy, 
but  does  not  take  away  the  right.  It  enacts  that  *'  no  person  or 
persons,  or  their  heirs,  shall  have,  sue,  or  maintain  any  action 
or  suit,  either  in  law  or  equity,  for  any  lands,  tenements,  or 
hereditaments,  but  within  seven  years  next  after  his,  her,  or  their 
right  to  commence,  have,  or  maintain  such  suit  shall  have  come, 
fallen,  or  accrued."  But  there  are  no  words  that  take  away  the 
right  or  confer  the  title  on  the  possessor;  nor  does  such  conse- 
quence result  necessarily  from  the  prohibition  to  sue.  If  such 
effect  be  given  to  the  second  section  it  must  be  by  construction, 
and  not  because  it  is  the  natural  import  of  the  language.  But  we 
can  not  so  construe  it,  because  we  are  expressly  told  in  the  preced- 
ing section  that  this  effect  is  to  be  given  to  a  particular  class  of 
cases  there  enumerated.  Certainly,  therefore,  when  in  relation 
to  other  cases  language  wholly  dLSerent  is  used,  we  are  not  to 
understand  it  as  meaning  the  same  thing. 

Ho  effiact  the  intention  of  the  legislature  courts  sometimes 
construe  the  language  of  a  statute  to  mean  a  very  different  thing 
from  that  which  it  naturally  imports;  but  here  the  legislature 
evidently  intended  that  which  the  words  naturally  mean:  for  if 
the  argument  for  the  defendant  in  error  be  correct  there  is  cer- 
tainly nothing  in  the  first  section  which  id  not  embraced  in  the 
second.  But  to  assume  this  is  to  charge  the  legislature  with 
folly;  with  the  double  folly  of  embracing  in  the  second  section 
all  the  provisions  of  the  first,  and  still  retaining  in  the  act  that 
useless  section;  and  this  too,  by  the  use  of  far  less  appropriate 
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language  than  that  they  had  pieTionaly  employed.  The  second 
section  of  this  act,  in  other  respects,  is  veiy  broad  in  its  pro- 
irisions;  and  if  the  construction  contended  for  was  put  upon  it 
it  would  be  most  mischievous  in  its  consequences.  /We  think, 
therefore,  that  to  extend  its  provisions  beyond  their  plain  import 
woidd  be  alike  destructive  of  the  interests  of  the  country  and 
subversive  of  the  intention  of  the  framers. 

The  charge  of  the  court,  therefore,  that  ^'  if  Beny  was  in  pos- 
session seven  years  of  the  lots  in  dispute,  holding  adversely  and 
for  himself,  he  gained  a  fee  simple,"  is  erroneous.  A  parfy  who 
lias  thus  held  possession,  has  acquired  a  right  of  possession,  but 
not  the  title.  We  do  not  say  an  execution  may  not  be  levied  on 
land  thus  held.  But  in  this  case  Beny  had  abandoned  the  pos- 
session, and  the  land  was  occupied  by  another  before  this  judg- 
ment was  obtained.  Berry  had  only  a  right  of  possession, 
which  he  had  transferred  to  White  before  the  judgment  in  the 
record  was  obtained,  so  as  to  create  a  lien  upon  his  right,  if  in- 
deed a  lien  woidd  exist  in  such  case.  It  is  therefore  not  like 
the  case  of  BocheU  v.  Benson,  Meigs,  3.  In  that  case,  the  land 
was  transferred  and  the  possession  was  changed  after  the  lien  of 
the  judgment  had  attached. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for 
Another  trial. 

SsvEK  TsABs'  BosasssiON  or  Land  undxb  a  Bond  iob  Title  does  not 
vest  such  a  title  in  the  porchaser  as  can  be  taken  in  execution:  Norris  t. 
EUU,  7  Humph.  462.  The  second  section  of  the  statute  of  limitations  of 
Tennessee,  providing  that  no  action  for  the  recovery  of  land  shall  be  main- 
tained, unless  commenced  within  seven  years  after  the  cause  of  action  shall 
have  arisen,  bars  the  remedy  only,  but  does  not  divest  the  right,  nor  confer  a 
title  upon  the  adverse  holder:  HopJdM^  HetrB  v.  CaUcwayf  7  Coldw.  37;  but 
the  first  section,  providing  that  persons  in  possession  of  lands  granted  by  the 
state,  who  shall  have  been  in  possession  for  seven  years,  claiming  and  holding 
under  a  deed,  grant,  devise,  or  other  assurance  of  title  purporting  to  convey 
4UI  estate  in  fee  simple,  are  protected  in  such  possession,  and  all  persons  who 
have  any  claim  or  title  to  such  lands,  who  shidl,  for  the  space  of  seven  years, 
fail  to  enforce  their  claims  by  suit  at  law  or  in  equity,  shall  be  forever  barred, 
sot  only  bars  the  remedy,  but  extinguishes  the  right,  and  vests  in  the  adverse 
holder  an  indefeasible  title  in  fee  simple:  McLam  v.  FerreU,  1  Swan,  53.  In 
Marr  v.  OUliam,  1  Coldw.  509,  the  court  declared  as  a  general  principle,  that 
by  adverse  possession  for  a  time,  a  right  was  created  which  was  transferable 
by  deed  as  well  as  by  descent,  and  that,  if  the  possession  of  the  person  who 
originally  occupied  ^e  land  in  that  manner  and  others  claiming  under  him, 
4idded  together,  amounted  to  the  time  limited  in  the  statute,  and  was  ad- 
verse to  the  owner  of  the  legal  title,  it  was  a  bar  to  a  recovery.  The  opinion 
reviews  the  authorities  at  length.  As  the  principal  case  is  referred  to  and  com- 
4Dented  upon,  among  others,  the  principle  is  deemed  suflBdently  important  to 
Justify  an  extract  from  the  opinion.    The  court  said: 
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"Whatever  may  be  the  dicta  in  our  own  reports,  we  know  of  no  adjudged 
case  which  contrayenes  the  principle  hereinbefore  stated.  WaUact  v.  JTon- 
ftusn,  1  Humph.  443,  raised  the  question,  whether  a  possession  for  seveiv 
years,  under  the  second  section  of  the  act  of  1819,  gave  a  title  to  the  land,  so 
that  a  purchaser  at  a  marshal's  sale,  under  a  judgment  and  execution  against 
the  tenant,  could  maintain  ejectment  against  the  assignee  of  the  tenant,  who 
had  become  possessed  of  the  land  xmder  an  unregistered  deed  after  the  ex- 
piration of  the  seven  years,  but  prior  to  the  rendition  of  the  judgment.  The 
court  decided  that  a  party  who  had  thus  held  possession  had  acquired  a  right 
of  possession,  but  not  the  title,  and  expressly  refused  to  say  that  an  execu- 
tion might  not  be  levied  on  the  land  so  held;  but  put  the  case  upon  the 
ground,  that  Berry,  the  debtor,  who  had  only  a  right  of  possession,  had 
abandoned  it,  and  transferred  it  to  White,  who  occupied  the  land  before  the 
judgment  was  obtained  against  Berry,  so  that  no  lien  was  created  upon  hia 
right,  if,  indeed,  a  lien  could  exist  in  such  a  case.  Norris  v.  EUis^  7  Humph. 
463,  is  no  more  than  WaUace  v.  Haimum^  with  the  addition,  that  seven 
years'  possession,  under  the  second  section  of  the  act  of  1819,  does  not  make 
a  title  which  is  subject  to  execution  sale;  and  that  in  a  suit  by  the  purchaser 
against  the  tenant  he  must  fail,  as  he  acquired  nothing  by  the  purchase. 
And  to  the  same  effect  is  CnUi'nger  v.  Catron,  10  Humph.  24,  which  was 
ejectment  by  the  owner  against  the  purchaser,  under  2k  fi,  feu,  against  one  who- 
liad  held  possession  for  more  than  seven  years,  under  the  second  section  of 
the  act  Such  possession,  say  the  courts,  constitutes  a  mere  defense  against 
a  possessory  action,  which  is  lost  the  moment  the  possession  is  abandoned. 
No  title  is  acquired  to  lands  so  held,  but  a  mere  right  of  possession,  which  ia 
not  alienable  nor  descendible,  and  of  course  is  not  liable  to  the  payment  of 
debts,  because  it  is  no  interest  or  estate  in  lands.  The  meaning  of  which  is, 
as  we  take  it,  that  if  the  possession  be  abandoned  or  lost,  it  can  not  be  re- 
gained against  the  rightful  owner,  either  by  the  tenant  himself  or  his  heir,  or 
any  purchaser  under  him«  whether  by  execution  or  otherwise,  such  a  posses- 
sion being  a  mere  matter  of  defense;  and  that  in  a  contest  between  the  owner 
and  a  purchaser  at  an  execution  sale,  the  former  will  preyaiL  But  did  the 
court  mean  to  say  that  such  a  possession  or  estate,  so  to  speak,  with  the  legal 
rights  and  incidents  attending  it,  could  not  be  transmitted  by  devise,  descent, 
or  voluntary  transfer,  when  it  was  not  abandoned,  but  continued  without 
interruption,  in  the  devisee,  heir,  or  purchaser,  and  sought  to  be  used  merely 
as  a  defense  against  the  action  of  the  owner?  If  so,  the  case  did  not  call  for 
it,  and,  as  we  have  seen,  it  is  not  supported  by  authority.  Such  a  possession 
or  estate  might  very  well  be  the  subject  of  alienation  or  descent,  and  yet  the 
purchaser  under  Skfi,  fa,  could  acquire  no  interest  or  right  which  would  avail 
him  either  as  plaintiff  or  defendant,  or  put  him  in  privity,  in  any  way,  with 
the  tenant,  whose  interest  had  been  attempted  to  be  subjected." 


Smttheal  v.  Gray  et  al. 

[1  HUMPHBEYS,  491.] 

BuBCUTiON— Bbsitltino  Trust  from  Purchase  of  Land  may  bb  Showit 
by  parol,  and  is  subject  to  execution  against  the  beneficiary. 

PuBOHASX  OF  Land  and  Paymbnt  of  Consideration  by  one  who  procured 
the  deed  therefor  to  be  made  out  to  his  brother,  creates  a  resulting  trust 
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in  favor  of  the  purchaser,  and  a  levy  thereon  by  execution  is  constructive 
notice  to  subsequent  purchasers  from  the  trustee. 

SUBSKQtJBNT  POBCHASER  OF  TbUST    PBOPBBTT  CAN  NOT   Bl    PBOTBOTID  aS- 

an  innocent  purchaser,  unless  his  plea  or  answer  contain  ezpUdt  aver- 
ments that  he  purchased  for  a  valuable  consideration,  without  notice, 
and  that  he  has  taken  a  conveyance  of  the  l^;al  title. 

Bill  in  equity.    The  opinion  states  the  facts. 

O.  2>.  Searcy,  for  the  plaintiff  in  error. 

Strother,  for  the  defendants. 

By  Court,  Tublet,  J.  This  is  a  bill  filed  by  the  complainani 
to  have  his  rights  to  a  lot  of  ground  in  Portersrille,  in  the^ 
county  of  Tipton,  declared,  upon  the  following  facts:  Ephndm 
Gray  purchased  the  lot  from  James  Hodges  and  paid  the  con- 
sideration, and  on  the  seventeenth  day  of  January,  1832,  caused 
a  deed  of  conveyance  therefor  to  be  executed  by  him  to  his- 
brother,  Harvy  Gray,  in  trust  for  himself.  This  trust  is  not 
expressed  in  the  deed  but  is  raised  by  parol  proof.  On  the 
fourteenth  day  of  July,  1832,  complainant  recovered  a  judgment 
before  a  justice  of  the  peace  in  Tipton  county  against  Ephraim 
Gray,  upon  v^hich  Kfierifadas  was  issued,  which  was,  for  veani 
of  personal  property,  levied  on  the  twelfth  of  July,  1833,  upon 
the  lot  in  dispute.  The  execution  and  levy  were  returned  ta 
the  county  court  of  Tipton,  and  a  regular  condemnation  pro* 
nounced  thereon  on  the  sixth  of  September,  1833,  upon  which 
a  venditioni  exponas  veas  issued  and  the  lot  sold  on  the  first  of 
March,  1834,  to  complainant,  he  being  the  highest  bidder.  In 
the  mean  time,  on  the  tenth  of  September,  1833,  Harvy  Gray 
sold  and  conveyed  the  lot  to  M.  T.  Martin  and  Bobert  J.  Clow, 
who,  on  the  fifth  of  May,  1834,  reconveyed  the  same  to  James- 
Hodges,  who,  on*  the  thirtieth  of  January,  1835,  sold  and  con* 
veyed  to  John  Polk,  from  whom  Murdoch  Murchison  purchased 
on  the  —  day  of  April.  1835,  taking  a  bond  with  covenant  for 
conveyance. 

Upon  this  state  of  facts  two  questions  are  presented  for  the 
consideration  of  the  court:  1.  Had  Ephraim  Gray  such  interest 
in  the  lot  as  was  by  law  subject  to  execution  on  the  first  of 
March,  1834,  the  date  of  the  sale  and  purchase  under  the  vendi' 
iioni  exponas  issued  against  him  from  the  couniy  court  of  Tipton  ? 
and  2.  If  he  had,  do  the  defendants  stand  in  such  a  position  aa 
to  protect  themselves  against  the  complainant's  rights  acquired 
by  said  sale  and  purchase,  and  as  subsequent  purchasers  for  a 
valuable  consideration  without  notice?    The  first  proposition 
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involves  the  question  as  to  whether  a  resolting  trust  can  be 
raised  by  parol  proof,  and  whether  it  is  subject  to  execution 
^m  a  court  of  law.  Upon  this  proposition  we  are  not  left  to 
argumentatiTe  induction;  the  question  is  settled  by  authority 
both  in  England  and  the  United  States,  so  conclusively  that  it 
is  no  longer  debatable;  and  however  we  may  regret  that  trusts 
which  carry  an  estate  from  the  entire  evidence  of  title  have  to 
be  sustained  by  the  courts,  yet  aicitalex  scripta  esi^  and  if  it  be 
•desirable  to  have  it  changed,  it  must  be  done  by  the  legislative 
department  of  the  state:  IJohns.  Ch.  582;^  2  Id.  405;*  11  Johns. 
«l,-»  Vem.  367;*  2  Atk.  159,-*  4  Cm.  58,  59.  And  finally  and 
more  conclusively  upon  us,  because  they  are  the  decisions  of  our 
own  courts,  the  cases  of  RusaeU  and  Vance  v.  SHnson,  3  Hayw. 
6;  ShiUe  v.  Harder,  1  Yerg.  9.  Then  Ephraim  Gray  had  such 
interest  as  was  subject  to  execution;  and  the  complainant  is  en- 
titied  to  his  relief  unless  the  defendants  are  protected  from  his 
<iBim  as  subsequent  purchasers  without  notice. 

Upon  this  proposition  it  is  to  be  observed:  1.  No  person  is 
protected  as  a  subsequent  purchaser  unless  either  by  his  plea  or 
.answer  he  shows  himself  to  be  such  by  an  explicit  averment 
that  he  purchased  for  a  valuable  consideration,  which  he  had 
paid  without  notice,  and  that  he  has  taken  a  conveyance  of  the 
legal  tiUe.  See  the  case  of  High  and  Wife  v.  Battle  and  Bradley, 
10  Yerg.  335.  This  is  not  done  in  this  case.  And  2.  There  is  no 
pretense  that  the  defendants  or  any  of  them  are  such  purchasers. 
The  complainant's  execution  was  levied  on  the  lot  on  the  tweniy- 
fiixth  of  July,  1833.  Harvy  Gray,  the  trustee,  sold  and  conveyed 
to  Martin  and  Clow  on  the  tenth  of  September,  1833,  before  the 
purchase  under  the  vendUiani  exponas.  *  They  therefore  had  a 
-constructive  notice  of  complainant's  claim.  They  conveyed  to 
Hodges  on  the  fifth  of  May,  1834.  But  the  bill  expressly 
•charges  that  he  was  cognizant  of  all  the  facts  and  a  parfy  to  the 
fraudulent  transaction,  which  by  his  neglect  to  answer  he  had 
admitted.  He  conveyed  to  Polk  on  the  thirtieth  of  January, 
1835,  who,  in  his  answer;  admits  that  he  had  heard  of  the  pro- 
•ceedings  under  the  judgment  in  favor  of  the  complainant.  He 
«old  it  to  Murchison,  but  has  never  conveyed  the  tiUe,  having 
only  executed  a  bond  for  that  purpose.  We  are  therefore  of 
opinion  that  the  complainant  purchased  the  legal  tiUe  to  the 
premises  in  dispute,  and  declare  his  rights  accordingly.  But 
inasmuch  as  he  had  no  deed  from  the  sheriff  of  Tipton  conveying 

t.  Boifd  T.  McUam.    2.  B^^fard  t.  Burr,    a.  Jade$on  ▼.  MaUdorf;  8.  0.,  6  Am.  D«o.  SSi. 
A,  OMC«(ffm€'f,Tk¥nng.  6.  WaUer.Wkorwo^d, 
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the  title,  we  leave  him  to  proseoute  his  remedy  for  the  poweeaion 
at  law  when  he  shall  have  obtained  the  conyeyanoe. 

RxsuLTiKO  Trust,  wmiir  Raisbd:  DepeysUr  v.  Oouid^  29  Am.  Deo.  723, 
and  note. 

IsTxanr  ov  Oistui  Qui  Trust  mat  bb  Takbk  in  Exboution:  Prif- 
thard  V.  Brmffh^  17  Am.  0ea  431,  and  note;  bat  the  interest  of  *  rendee  of 
land  under  *  oontraot  to  sell  and  oonyey,  who  pays  part  of  the  purchase 
money  and  enters  into  possession,  but  neglects  to  pay  the  residue,  is  not  such 
an  interest  as  may  be  taken  in  execution:  Bogert  y.  Peny,  8  Id.  411. 

To  THB  POIHT  that  a  resulting  trust  is  such  an  interest  as  may  be  taken  in 
exeoution,  the  principal  case  is  dted  in  Thonuu  t.  WaUBer,  6  Humph.  9S| 
BtOerr.  iTuKn^  2  Coldw.  12. 
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HUMPHBEY  V.  PoUGLASa 

[11  TSBKOVT,  23.] 

Ons  ifAT  Lawvullt  Turn  into  the  Hiohwat  Hobsbs  Fouhd  TsMStA 
nro  in  his  inclosare,  although  their  getting  into  the  indosnre  mm  dii# 
to  the  insofficiency  of  a  division  fence  which  he  and  the  owner  of  th# 
horses  were  equally  bound  to  maintain. 

Momrs  with  which  a  Lawful  Act  is  Dozrs  can  neyer  alter  the  char- 
acter of  such  act. 

TBB8PAS8  on  the  case.  The  facts  are  snffidentlj  stated  in  ih» 
opinion. 

W.  F.  Brigga,  for  the  plaintiff. 

Maeck  and  SmaUey,  and  F.  O.  EtU,  for  the  defendant. 

By  Court,  Collameb,  J.  At  the  last  term  it  was  decided  thai 
the  defendant,  having  found  the  horses  in  his  meadow,  lawfully 
turned  them  out;  and  the  plaintiff  could  not  recover,  as  the 
damage,  if  any,  was  owing  to  his  own  neglect,  in  not  restrain- 
ing his  horses  within  his  own  indosures.  Let  us  now  inquire 
whether  the  case  was  essentially  changed  by  the  proof  on  the 
last  trial.  It  was  shown  that  the  fence,  through  which  the 
horses  escaped  into  the  meadow  of  the  defendant's  father,  was 
a  partition  fence,  which  it  was  as  much  the  dufy  of  the  plaintiff 
as  the  other  party  to  repair.  The  horses,  then,  escaped  by  the 
plaintiff's  fault,  as  it  was  not  the  exclusive  duty  of  the  other 
party  to  maintain  the  fence.  Horses  are  not  commonable  beasts, 
and  to  them,  in  this  state,  the  common  law  applies — ^that  is,  the 
owner  must  fence  them  in.  others  are  not  bound  to  fence  them 
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oat.  The  plaintiffs  testimony  tended  to  proTe  that  the  defend- 
ant acted  with  improper  motiyes.  This  can  never  alter  the  char* 
acter  of  a  lawful  act.  Whatever  a  man  has  a  l^;al  right  to  do, 
he  may  do  with  impunity,  regardless  of  his  motive.  It  seems 
the  defendant  started  the  horses  off  north.  It  is  difficult  to  see, 
as  the  court  have  decided  that  he  had  a  right  to  turn  off  the 
horses,  why  he  must  not  turn  them  off  in  some  direction,  and 
it  certainly  would  not  do  to  hold  that  the  issue  should  be  made 
to  turn  on  the  point,  that  if  he  does  not  turn  them  in  that  di- 
rection of  compass,  least  likely  to  injure  the  owner,  it  renders 
the  whole  unlawful.  There  was  nothing  in  the  nature  of  this 
jtct  which  amounted  to  a  conversion  of  the  property,  or  came 
within  this  action.  It  was  but  a  part  of  the  testimony  which 
tended  to  show  the  defendant's  motive,  and  falls  with  that. 
Judgment  affirmed. 

Onb  mat  Lawfully  Tuks  out  Cattle  found  trespassing  on  his  land  it 
lie  use  only  the  necessary  force  in  doing  so,  but  if  he  inflicts  unnecessary 
injuiy  upon  them  he  will  be  liable  therefor:  Bichardson  v.  Carr,  25  Am.  Deo. 
^6.    For  a  former  decision  of  the  court  in  this  case,  see  33  Am.  Deo.  177. 


Nms  V.  Rood. 

[11  TsBMoax,  96.) 
XSLAIX  AOAINflT  IiraOLYKNT    ESTATE  OF  DECEDENT  MAT  BE  QtISBT  In  ohan- 

oery  against  one  in  favor  of  the  estate,  although  the  claimant,  owing  to 
an  agreement  of  the  administrator  to  allow  it»  neglected  to  present  his 
daim  to  the  commissioners  on  the  estate. 
UvuQUxnATBD  Claim  oak  not  be  OvrsKT  IN  Chancebt;  but  a  decree  may 
be  deferred  to  enable  the  claimant  to  have  it  liquidated. 

Bill  in  chancery,  alleging  that  the  orators,  being  partners 
under  the  firm  name  of  Lapham  &  Co.,  executed  to  LeTi  Bood 
iheir  promissory  note  for  fifty-four  dollars  and  eightyrf our  cents, 
«nd  that  said  Bood  died  before  the  note  became  due,  having, 
before  his  death,  become  indebted  to  the  orators  for  medical 
services  rendered  by  Doctor  Nims,  one  of  the  orators,  in  his 
Jast  sickness,  in  the  sum  of  ten  dollars  and  fifty  cents;  that  a  few 
hours  after  said  Bood's  death,  the  orators,  without  knowledge 
of  his  death,  piurchased  three  notes  signed  by  him,  one  for 
thirty-foiur  dollars,  one  for  thiriy  dollars,  both  payable  to  one 
McCandless,  and  one  of  two  dollars,  payable  to  one  Cady;  that 
defendant,  Thomas  D.  Bood,  was  appointed  administrator  of  the 
estate  of  said  Levi  Bood,  and  as  such  administrator,  promised 
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orators  to  apply  the  whole  of  said  aoconnt  for  medical  attend- 
ance, and  also  as  mnch  of  the  notes  purchased  by  them  as  afore- 
said, as  should  be  their  share,  upon  orators'  note  abore  mentioned;, 
that  in  violation  of  said  agreement  he  had  had  said  note  sued  upon, 
a  judgment  thereon  obtained,  and  an  execution  issued.  The^ 
bill  prayed  for  discoTery  and  relief,  and  for  an  injtmction  against 
the  execution,  which  injunction  was  granted  by  the  chancellor 
issuing  the  subpoena.  Defendant  Bood  filed  an  answer,  the  pur- 
port of  which  is  stated  in  the  opinion.  The  orators  proved  thai 
Doctor  Nims  attended  the  intestate  in  his  last  sickness,  but  they 
offered  no  proof  of  the  agreement  alleged  in  their  balL 

W.  P.  Briggs^  for  the  orators. 

E.  Leavenworth^  for  the  defendants. 

By  Court,  Williams,  Chancellor.  The  orators  offer  no  proof 
of  the  agreement  stated  in  their  bill;  it  must,  therefore,  be  taken 
as  admitted  in  the  answer.  If  the  answer  is  not  entitted  to 
credit,  as  the  orators  claim  in  their  argument,  the  bill  is  without 
any  eyidence  to  support  it.  With  respect  to  the  note  executed  by 
the  deceased  to  Cady,  there  is  no  proof  in  relation  to  it,  and  it  is 
wholly  denied  in  the  answer  that  there  was  any  agreement  about 
it.  This  note  must  be  laid  out  of  the  question.  It  is  admitted 
there  was  some  agreement  in  relation  to  the  notes  given  to  Mc- 
Candless;  and,  although  they  were  purchased  by  the  orators 
after  the  decease  of  Boot,  and  can  not  be  set  off  to  the  full 
amount  against  the  claims  which  the  deceased  held  against  the 
present  orators,  yet,  inasmuch  as  the  orators  may  have  relied  on 
the  agreement  of  the  administrator,  and,  on  that  account,  neg- 
lected to  present  them  to  the  commissioners  on  the  estate  of  the 
deceased,  the  orators  are  entitied  to  a  dividend  on  those  two 
notes,  to  be  applied  to  the  judgment  which  the  defendants  held 
against  them.  The  dividend,  it  appears,  was  sixty-nine  cents  on 
the  dollar. 

With  respect  to  the  account  against  the  estate  for  the  attend- 
ance of  Dr.  Nims  during  the  last  sickness,  it  appears  the  orators 
have  a  just  claim  against  the  estate  for  the  amount  which  may 
be  found  due.  It  is  proved  that  Dr.  Nims  attended  him  in  his 
last  sickness;  but,  as  the  account  is  unliquidated,  and  is  denied 
in  the  answer,  as  well  as  all  agreements  in  relation  to  it,  the^ 
orators  can  not  have  a  decree  therefor,  at  this  time.  A  final  de- 
cree will  not  now  be  made  in  the  case,  that  the  orators  may 
have  that  claim  liquidated  by  a  suit  at  law,  inasmuch  as  it  will 
probably  never  be  recovered  unless  it  is  allowed  as  an  offiset  to 
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the  judgment  of  the  defendants  against  the  oxators.  The  ora- 
tors may  take  a  decree  for  the  amount  of  the  dividend  on  the^ 
McOandless  notes,  but  without  cost,  as  the  defendant  had  a- 
right  to  sue  the  orators,  as  he  did,  on  the  note  mentioned  in  the^ 
bill,  and,  moreover,  in  that  suit  the  present  orators  claimed  to 
have  the  whole  of  the  McCandless  notes  applied  in  set-off  to  the^ 
defendants'  notes,  which  claim  was  not  allowed  in  their  suit,  and 
is  unsupported  by  evidence.  * 

N.  B.  The  defendants  consented  to  the  allowance  of  the  ac- 
count for  last  sickness,  and  the  orator  took  a  decree  for  that 
sum  as  well  as  for  the  dividend  before  mentioned. 

Set-oit,  What  can  and  what  can  not  be  Mads  Subject  of:  See  Dv^ 
gan  v.  Ountan,  31  Am.  Deo.  727,  note  737;  Jenkins  v.  Riehardaon^  22  Id.  82; 
note  84.  The  principal  case  is  cited  in  SfMth  y.  Wamwrighi^  24  Vt.  105,  to- 
the  point  that  oonrts  of  equity  will,  under  circomstanoee  of  peculiar  equity^ 
entertain  a  bill  for  an  o£bet,  and  liquidate  the  matter,  or  allow  the  party  t^ 
proceed  at  law,  and  obtain  a  liquidation,  and  then  decree  an  o£Bwt. 


Town  op  Milton  v.  Story. 

[U  Vbbkoht,  101.] 

Town  I4IABLB  to  Support  of  Poor  Man  can  not  Maintain  Actiov 
against  him  by  whose  fraudulent  act  he  was  reduced  to  poverty.  Only^ 
the  party  defrauded  is  entitled  to  an  action,  either  at  law  or  in  chancery. 

Bill  in  chanceiy,  which  alleged  that  the  defendant  agreed 
with  one  Beeman,  in  consideration  of  the  conveyance  of  certain 
lands,  to  support  him  and  his  wife  during  life;  that  Beeman 
executed  the  deed  to  the  defendant,  but  the  latter  fraudulently^ 
denies  the  contract;  and  that  Beeman  has  become  chargeable  to- 
the  town  of  Milton.  Defendant  answered,  denying  the  allega- 
tions of  the  bill.  There  was  testimony  taken,  the  effect  of 
which  is  stated  in  the  opinion. 

WhiUemore^  for  the  orators. 

Mdeck  and  SmaUey,  for  the  defendant. 

By  Court,  Oollahsb,  Chancellor.  We  have  examined  thi» 
bill  and  answer,  and  the  testimony,  and  we  do  not  find  the^ 
answer,  which  is  an  entire  denial  of  the  matters  stated  in  the^ 
bill,  to  be  disproved,  except  by  the  testimony  of  one  witness. 
The  circumstances,  when  fully  considered  on  both  sides,  rather 
tend  to  sustain  than  contradict  the  answer.  (Here  the  chancel- 
lor proceeded  fully  to  consider  the  testimony.) 
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But  it  is  said,  in  argument,  that  as  the  defendant  took  the 
•conyeyance  in  order  to  enable  Beeman  fraudulently  to  obtain  a 
pension  from  goyemment,  as  a  reduced  soldier  of  the  reTolution, 
it  is  not  to  be  expected,  that  the  proof  "would  be  very  full  and 
explicit.  We  find  it  difficult  to  see,  eyen  if  this  were  true,  or  in 
any  other  Tiew  we  can  take  of  this  case,  how  the  orators  are 
entitled  to  any  relief.  If  any  contract  for  support  exists  be- 
tween Beeman  and  Story,  binding  upon  Story  in  law  or  in 
<!hancery,  the  only  privity  is  between  these  persons;  and  Bee- 
man, and  he  alone,  is  entitled  to  an  action,  either  in  law  or 
<!hancery.  If  that  contract  was  made  to  defraud  the  government, 
or  any  third  persons,  it  was  still  good  and  binding  on  the  par- 
ties, and  only  void  as  to  those  who  were  intended  to  be  de- 
frauded, but  that  was  not  the  town  of  Milton.  If  the  contract 
were  executory,  and  made  in  bad  faith,  and  contra  honos  mores,  so 
that  a  court  would  not  enforce  it  between  the  parties,  still,  that 
•ereates  no  priviiy  between  the  parties  to  this  action.  The  whole 
•contract  alleged,  or  attempted  to  be  proved,  is  a  personal  con- 
tract, to  which  the  town  is  no  party.  The  town  may  support 
Beeman  or  refuse  it,  if  he  has  a  support  secured  by  contract 
from  the  defendant;  but  because  a  man  has  refused  to  fulfill  his 
-contract  to  another,  whereby  the  other  is  reduced  to  poverty, 
this  does  not  subject  him  to  an  action,  dither  in  law  or  chancery, 
in  favor  of  the  town  or  parish,  liable  to  such  poor  man's  sup- 
port. As  well  might  his  relatives,  who  are  compelled  to  yield 
bim  support,  or  his  creditors,  who  are  unable  to  collect  their 
•debts,  have  an  action.  It  is  only  the  parties  to  the  contract,  or 
ihe  persons  intended  to  be  afiEected  by  a  fraud,  who  can  have  an 
action.  The  town  was  no  party  to  this  contract,  and  there  is 
no  pretense  that  any  contract  was  made  or  conveyance  executed 
with  intent  to  injure  or  defraud  the  town. 

Bill  dismissed. 


State  v.  Phelps. 

(U  VKUfOITT.  116.] 

VOBOKBY,  AT  CoMMON  LaW,  IS  THE  FaLSE  MaKIKO  OV  ANT  WbITTBN  In* 

STBUMENT,  foF  the  puTpose  of  fraud  or  deceit.  And  the  offenae  ii  saffi- 
dently  alleged,  in  an  indictment,  when  the  forgery  and  the  aUegation  ol 
frandnlent  intent  fully  appear,  though  no  person  is  set  forth  as  the  oos 
intended  to  be  defrauded. 

Ik  Pbosboution  tob  Fobokbt,  undbb  thk  Statute,  "The  PBEsminr; 
DiRBOTOBS  &  Co.*'  is  a  good  description  of  an  artificial  person. 

PlBSON  WHOSE  Nabie  IS  FoBOED  IS  A  COMPETENT  Wftness  foT  the  stata^ 
in  a  prosecution  for  forgery. 
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Ooimssioiis  Mabb  wvkb,  Enoou&aoxiibiit  to  axpeofe  fvvor  In  the  proseca- 
tioQ,  are  not  adndsBible  in  criminal  caw. 

LsTOBMATioN,  in  five  counts,  for  the  f oigeiy  of  a  written  instni* 
ment  in  these  words: 

''  No.  St.  Albans,  Febroary  18, 1836.  Cashier  of  the  bank 
of  St.  Albans,  pay  James  Wilson,  or  bearer,  seven  hundred  dol- 
lars.     $700.  N.  W.   KiNOMAN." 

In  all  the  counts  the  intent  was  alleged  to  be  to  defraud  the 
president,  directors,  and  company  of  the  bank  of  St.  Albans; 
and  they  all  concluded,  '*  contrary  to  the  form,  force,  and  effect 
of  the  i^tute  in  such  case  made  and  provided,  and  against,"  etc. 
On  the  trial  N.  W .  Kingman  was  called  as  a  witness  for  the  prose- 
oution.  It  did  not  appear  either  that  he  had  been  discharged 
from  any  liability  on  the  check  alleged  to  be  forged,  or  that  the 
bank  claimed  that  he  was  liable  on  it.  It  did  appear  that  he 
had  never  paid  it.  He  was  objected  to,  but  the  objection  was 
overruled.  Abel  Houghton  was  also  called  by  the  state  to  prove 
confessions  made  to  him  by  the  defendant.  The  evidence  given 
by  this  witness,  so  far  as  it  is  material,  is  stated  in  the  opinion. 

H.  B.  BeardaHeyy  for  the  respondent. 

J.  J.  Beardsley^  staters  attorney,  for  the  prosecution. 

By  Court,  Collameb,  J.  In  an  indictment  for  forgery,  the 
person  or  persons,  intended  to  be  defrauded,  may  be  alleged  in 
general  words,  as  '*  Drummond  &  Co."  This  has  been  holden 
sufficient  as  to  natural  persons,  and  "  the  president,  directors, 
•&  Co.,"  is  a  good  description  of  an  artificial  person.  Forgery, 
at  common  law,  is  the  false  making  of  any  written  instrument, 
for  the  purpose  of  fraud  or  deceit;  and  the  offense  is  sufficiently 
all^^,  when  the  forgery  and  the  allegation  of  fraudulent  in- 
tent fully  appear,  though  no  person  is  set  forth  as  the  one  in- 
tended to  be  defrauded.  This  is  a  misdemeanor.  Therefore,  if 
a  bank  or  corporation  is  a  person,  within  the  meaning  of  our 
statute,  then  this  information  sufficientiy  describes  an  offense 
against  our  statute.  If  a  bank  or  a  corporation  is  not  a  person, 
within  our  statute,  theii  this  information  describes  a  common 
law  misdemeanor.  In  such  a  case,  neither  a  demurrer  nor 
motion  in  arrest  can  be  sustained:  State  v.  McLeran,  2  Aik.  311;* 
Commonwealth  v.  Boynton,  2  Mass.  77. 

In  relation  to  the  admission  of  Eingman,  as  a  witness;  one, 
who  is  interested  in  the  event  of  a  suit,  can  not  be  a  witness; 

1. 1  Alk.  811. 
Am.  Dso.  Vol.  julxjv— 48 
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and  one  rule  for  settling  that  question  is  this;  could  the  judg- 
ment in  this  case  be  given  in  evidence  in  another  action,  in  rela- 
tion to  the  same  subject,  in  which  the  witness  may  be  a  party? 
However  it  may  have  formerly  been  holden,  it  is  now  fully  set- 
tled that  the  judgment  in  a  criminal  prosecution  can  never  be 
given  in  evidence  in  any  civil  proceeding:  4  Burr.  2251.'  King- 
man had,  therefore,  no  interest  in  the  event  of  the  prosecution, 
and,  on  general  principles,  was  an  admissible  witness.  In  Eng- 
land, it  has  always  been  holden,  that  a  person,  who  would  be 
bound  by  a  paper,  if  genuine,  can  not  be  admitted  as  a  witness 
of  its  forgery.  This  has  been  attempted  to  be  sustained  on  a 
variety  of  grounds,  to  us  all  unsatisfactory  or  inapplicable  to 
our  circumstances.  In  some  cases,  it  is  said  that  the  paper  is 
forfeited  to  the  crown,  with  the  other  efiEects  of  the  felon,  on 
his  conviction;  and  that  the  crown  would  never  pursue  the 
signer.  We  have  no  such  forfeiture.  Again  it  is  said  that  the 
court  impoimds  the  paper,  and  so  its  enforcement,  afterwards,  is 
much  embarrassed  or  impracticable.  This  is  unsatisfactory, 
and  the  English  courts  have  long  viewed  the  rejection  of  such 
witness  as  an  anomaly  in  the  law:  Rex  v.  Boston,  4  East,  582. 
Probably,  this  anomaly  was  long  retained  in  favorem  vUcb;  as 
forgery  was  then  a  capital  felony  and  its  penalty  seldom  re- 
mitted. But  now,  in  England,  by  statute  9  Geo.  IV.,  c.  32, 
such  witness  is  admissible.  Here,  forgery  is  not  capital  and 
there  is  no  reason  for  preserving  this  anomaly.  It  has  been 
discarded  in  New  Hampshire,  Massachusetts,  New  York,  and 
Pennsylvania,  and  we  can  not  recognize  it  as  law. 

After  all  the  experience  which  has  been  had  in  criminal  juris- 
prudence, it  undoubtedly  becomes  courts  to .  be  cautious  in  ad- 
mitting the  confessions  and  admissions  of  the  accused.  Even 
in  our  own  state,  the  Bourns  were  convicted  of  murder,  on  full 
confession,  when  no  one  had  been  killed.  ''A  confession 
must  never  be  received  in  evidence,  where  the  defendant  has 
been  influenced  by  any  threat  or  promise."  "  The  law  can  not 
measure  the  force  of  the  influence  used,  or  decide  upon  its  effect 
upon  the  mind  of  the  prisoner,  and  therefore  excludes  the 
declaration,  if  any  degree  of  influence  is  used:"  2  Stark.  Ev. 
49.  In  relation  to  the  admissions  of  Phelps,  in  this  case,  we 
have  had  some  difficulty.  On  the  one  side  it  appears  that  the 
interview  with  Houghton  was  of  Phelps'  seeking;  that  no  ad- 
missions were  sought  or  expected  by  Houghton,  and  no  direct 
assurances  of  favor  were  given  to  procure  them.     On  the  other 

1.  JhrtOMmt  T.  Butm, 
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hand,  '*  upon  the  trial  of  Hall  for  buxglaiy,  proof  was  offered 
that  the  prisoner  had  desired  Last  to  apply  to  the  jnstioe  to  ad- 
mit him  as  a  witness  for  the  crown;  bat  the  evidence  of  such 
request  was  rejected,  on  the  ground  that  it  had  been  made  under 
the  hope  of  being  admitted  king's  evidence,  and  could  not  be 
considered  voluntary:"  Id.  That  case  goes  the  whole  length 
of  holding  that  whenever  he  entertains  a  hope  of  advantage, 
though  such  hope  is  of  his  own  creating,  his  confessions  are  in* 
admissible.  We  do  not  consider  it  necessary  to  go  that  length. 
But  in  this  case,  the  prisoner  proposed  to  assist  the  bank  in  pro- 
curing security  for  the  debt,  and  expressed  the  expectation  of 
favor  in  this  prosecution,  if  he  did  so.  In  this  he  was  encour- 
aged by  Houghton,  who  said  that  he  and  the  bank  would  give 
all  the  favor  they  properly  could.  He  then  proceeded  to  make 
the  statements.  Did  he  not  then  act  under  the  expectation  of 
favor,  and  was  not  this  expectation  countenanced  by  Houghton  ? 
We  think  it  safest  to  err  on  the  side  of  humanity  and  exclude 
such  confessions. 
New  trial  granted. 

FoBosRY,  What  is,  axj>  InnoncBNT  voa:  See  HUl  v.  SkUe^  24  Am.  Deo. 
441,  note  443;  AmM  t.  CM,  22  Id.  302,  note  306,  where  the  whole  subjeol 
is  fully  discQBsed;  Hesa  t.  iSSfote,  Id.  767,  note  776,  where  other  cases  in  this 
series  are  collected. 

WlTNBSS,    PaBTT   to   InBTBOMSMT  FoBOSD,  WHSN    is  and  WHXN   18   NOT 

GoMPSTBNT:  H€8a  V.  Statet  22  Am.  Dec.  767,  note  776,  where  the  cases  in 
this  series  are  collected. 

CONTESSIONS,  WHEN  ADMISSIBLE  IK  EVIDENCE,  AND  WHEN  NOT:  See  8UUe  T. 

Crank,  23  Am.  Dec.  117,  note  128;  Hector  v.  State,  22  Id.  454,  note  456» 
where  the  other  cases  on  this  subject,  contained  in  these  reports,  are  col- 
lected. The  principal  case  is  dted  and  afSrmed  in  StaU  v.  Waiier,  34  Vt. 
301,  to  the  point  that  a  confession  must  never  be  received  in  evidence  when 
the  respondent  has  been  influenced  by  any  threat  or  promise. 


Sewell  v.  HAEBiNaTON. 

[11  TBBXOirr.  141.] 

OmcKB  HAViNo  Possession  of  Pbopebtt  bt  Vibtue  of  Writ  of  Exxoit* 
TION  may  maintain  trespass  against  any  one  who  takes  it  ont  of  his  poa- 
seision.  And  it  is  no  defense  to  such  action  that  the  writ  has  not  been 
retomed,  when  the  property  was  taken  from  his  possession  before  the 
retnm  day. 

Writ  of  Bxboution  is  Voidable  only,  not  Void,  where  it  issues  oo  a 
judgment  which  was  obtained  in  an  action  where  the  writ  of  attaohmant 
was  made  out  by  the  officer. 
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Tbbrpass  for  taking  a  wagon.  Plea,  not  guilfy,  with  notice  of 
special  matter.  On  the  trial  the  plaintiff  offered  in  eyidence  an 
execution  issued  on  a  judgment  in  the  case  of  Miller  against 
Clark,  and  also  evidence  that  he  had  seized  the  wagon  bj  yirtue 
of  the  execution,  and  left  it  in  the  possession  of  a  man  who 
lived  about  a  mile  from  his  house,  where  it  remained  imtil  it 
was  taken  by  the  defendant.  There  was  no  return  on  the  writ. 
Defendant  hereupon  moved  for  a  nonsuit,  which  was  denied. 
The  defendant  then  offered  in  evidence  a  writ  of  attachment  in 
the  case  of  Leffingwell  against  Clark,  by  virtue  of  which  he 
took  the  wagon,  and  sold  it  in  satisfaction  thereof.  He  also 
proved  that  the  original  writ  in  the  case  of  Miller  against  Clark 
was  drawn  and  filled  up  by  the  plaintiff,  who  was  then  a  deputy 
sheriff;  and  that  Clark  had  brought  a  writ  of  review,  and  recov- 
ered judgment  of  nonsuit,  because  the  writ  was  drawn  and  filled 
up  by  the  plaintiff  while  deputy  sheriff.  It  was  shown  in  evi- 
dence that  the  wagon  was  the  property  of  Clark.  The  court 
Tendered  judgment  for  the  plaintiff,  for  nominal  damages  and 
costs,  and  the  defendant  excepted. 

O.  Harrington^  pro  se. 

8,  S,  Broion  and  F.  Hazen,  for  the  plaintiff. 

By  Court,  Williams,  0.  J.  The  case,  as  drawn  up,  presents 
but  two  questions:  1.  Whether  the  plaintiff  had  the  wagon  in 
his  possession  by  virtue  of  the  ex<)cution  issued  on  the  judgment 
in  favor  of  Miller  against  Clark;  and,  2.  Whether  the  execution 
was  so  far  void  that  the  defendant  was  justified  in  taking  the 
property  in  question  from  the  plaintiff's  possession  by  virtue  of 
the  execution  in  favor  of  Leffingwell  against  Clark.  On  the 
first  question,  it  may  be  remarked,  that  as  the  trial  of  the  issue 
was  by  the  court,  it  is  to  be  inferred  that  the  fact  of  possession 
was  found  by  them,  unless  it  should  appear  that  the  evidence 
was  insufficient,  in  law,  to  establish  the  fact.  The  party  except- 
ing must  always  have  enough  stated  to  show  that  error  has  in- 
tervened. In  the  case  before  us,  in  stating  the  evidence,  it  is 
not  very  explicitly  set  forth  that  the  plaintiff  took  the  wagon  by 
virtue  of  Miller's  execution.  It  might,  however,  be  inferred 
that  such  was  the  case.  It  appears  that  the  plaintiff  was  a  dep- 
uty sheriff;  that  he  had  the  execution  in  his  possession  to  serve 
and  return,  and  further,  that  the  county  court  who  tried  the 
issue,  found  that  he  had  the  wagon  by  virtue  of  an  execution. 
We  can  see  nothing,  therefore,  to  induce  us  to  disturb  the  judg- 
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ment  of  the  county  court  on  this  point,  as  we  can  not  say  th» 
evidence  was  legally  insufficient  to  prove  that  he  took  and  helcl 
the  wagon,  as  depuiy  sheriff,  by  virtue  of  the  execution  in  favor 
of  Miller.  Nor  was  it  any  objection  to  the  right  of  the  plaintiff, 
in  this  case,  that  the  execution  was  not  returned.  The  writ  of 
execution  was  a  final  process,  and,  moreover,  before  he  could 
legally  complete  his  service  thereon,  it  was  taken  from  his  pos* 
session  by  the  defendant. 

On  the  other  point  in  the  case,  it  may  be  remarked,  that  the 
execution  issued  upon  a  judgment  of  a  court  of  competent  juris- 
diction, having  jurisdiction  of  the  parties  to  that  judgment,  and 
also  of  the  controversy  between  them.  It  can  not,  therefore, 
be  considered  as  void,  but  voidable  only.  It  was  optional  with 
Clark,  the  debtor,  whether  the  judgment  should  remain  good  or 
be  set  aside,  and  if  he  had  not  thought  proper  to  bring  his  writ 
of  review,  the  judgment  would  have  remained  in  force,  notwith- 
standing the  writ  was  drawn  up  by  the  plaintiff,  who  was  a 
deputy  sheriff.  It  is  true,  the  statute  declares  that  no  sheriff, 
deputy  sheriff,  etc. ,  be  allowed  to  make  any  process,  or  fill  up 
any  writ,  declaration,  or  complaint,  and  further  declares,  thai 
all  such  acts,  done  by  either  of  them,  shall  be  void;  and  thai 
such  process,  writ,  declaration,  etc.,  shall  be  dismissed,  the- 
plaintiff  become  nonsuit,  and  the  defendant  recover  his  costs;, 
but  the  terms  made  use  of  show  that  it  is  voidable,  and  remains 
good  until  avoided  by  plea  or  motion,  and  not  so  absolutely  void 
from  the  beginning  as  that  no  one  is  bound  by  it. 

The  case  of  Prigg  v.  Adams  et  dl,,  2  Salk..  674,  is  very  decisive 
of  the  case  before  us,  on  this  point,  where  it  was  held,  that  al« 
though  an  act  of  parliament  declared  that  a  judgment  entered 
for  under  forty  shillings,  in  certain  cases  there  mentioned,  should 
be  void;  yet  the  judgment  was  not  so  far  void  that  the  parly 
could  take  advantage  of  it  in  a  collateral  action,  but  it  was  void- 
able only  by  plea  or  upon  error.  The  plaintiff  therefore,  at  the 
time  the  property  was  taken  by  the  defendant,  had  the  custody 
of  it,  by  virtue  of  an  execution  apparently  good,  until  it  wa» 
set  aside  on  the  writ  of  review  brought  by  Clark  against  Mil- 
ler. In  consequence  of  the  judgment  Miller  against  Clark 
being  set  aside,  the  plaintiff  was  not  entitled  to  recover  of  the 
defendant,  who  took  the  property  by  virtue  of  the  execution 
Leffingwell  against  Clark,  the  whole  value  of  the  property,  but 
he  was  entitled  to  the  nominal  damages,  which  were  awarded  to 
him  by  the  county  court. 

The  judgment  of  the  county  court  is,  therefore,  affirmed. 
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OlTIOEB  HOLDINO  PBOPBETT  UKDBB  WbIT  IfAT  MAINTAIN  TRESPASS  for 

tho  taking  or  other  injury  of  tach  property:  See  note  to  Oratr  t.  Stamu,  18 
Am.  Dec  550. 

EzKCunoN,  Void  ob  Voidabls,  whkn:  See  Hoffman  t.  Stroheeher^  32  Am. 
Dec.  740,  note  745;  Doe  v.  Snyder,  Id.  311,  note  313;  Hwrrii  t.  Alcoek,  Id. 
158,  note  167;  Boren  t.  MeOthu,  31  Id.  685;  CoUrame  v.  McOaine,  24  Id.  266^ 
note  263;  Oraham  t.  Price,  13  Id.  199. 


Pelton  v.  Moot. 

[11  Ykbicovt.  148.) 

Reoulab  Dismissal  on  the  Merits  of  Bill  in  Ohanoert  is  a  Bar  to  an- 

other  suit  on  the  same  matters,  when  the  matters  of  the  bill  hare  been 

passed  npon. 
Dismissal  Entered  upon  the  Merits  bt  Ck>NSENT  of  the  Pabtixs  is  as 

condoslYe  npon  them,  as  if  the  judgment  were  rendered  in  the  ordinary 

course  of  proceeding. 

Assumpsit  on  a  promissoiy  note.  Plea,  non  assumpsit.  On 
the  trial  the  plaintiff  gaye  in  eTidence  a  note  signed  by  the  de- 
fendants. The  defendants  offered  to  prove,  that  when  the  note 
was  signed  there  was  pending  in  chancery  a  suit  in  favor  of  E. 
Pelton  against  the  defendants  and  others;  that  the  plaintiff  pre- 
tended to  own  and  have  the  control  of  said  Pelton's  interest  in 
that  suit,  and  in  the  premises  in  dispute  therein;  and  for  the 
purpose  of  piurchasing  said  interest  in  the  suit  and  premises 
mentioned,  the  defendants  signed  the  note  and  put  it  into  their 
agent's  hands  to  be  delivered  to  the  plaintiff  upon  condition  that 
E.  Pelton's  right  and  title  to  the  premises,  mentioned  in  the 
chancery  suit,  should  be  extinguished  or  barred;  that  defend- 
ant's said  agent,  and  attorney,  entered  into  a  written  agreement 
with  the  plaintiff's  counsel  that  a  decree  of  dismissal  on  the 
merits  should  be  drawn  up,  entered,  and  recorded  in  said  suit  at 
the  next  term;  whereupon  defendants'  counsel  delivered  the  note 
to  plaintiff's  counsel  on  the  condition  that  it  should  not  be  de- 
livered over  to  the  plaintiff  until  such  decree  should  be  entered 
in  said  suit,  as  would  extinguish  and  bar  E.  Pelton's  interest  in 
the  said  premises.  The  plaintiff  objected  to  this  evidence,  but 
the  court  admitted  it.  The  defendants  then  gave  in  evidence  a 
decree  in  said  suit  in  which  said  suit  was  dismissed  upon  the 
merits,  by  consent  of  the  parties  thereto.  The  defendants  in- 
sisted that  this  decree  did  not  bar  E.  Pelton's  interest  in  said 
premises,  but  the  court  thought  otherwise  and  directed  a  verdict . 
for  the  plaintiff.    The  defendants  excepted. 
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SmaUey  and  Adams,  for  the  defendants. 

S»  S.  Broum,  for  the  plaintiff. 

By  Court,  Bennett,  J.  The  only  question  in  this  case,  which 
<saD  be  raised,  is  whether  the  conditions,  upon  which  the  note 
was  to  become  operative,  had  been  complied  with;  and  of  that 
we  think  there  can  be  no  doubt.  It  is  settled  law  that  when  a 
bill  in  chanceiy  is  regularly  dismissed  upon  the  merits,  and  the 
matters  of  the  bill  have  been  passed  upon,  it  is  a  bar  to  a  second 
suit  for  the  same  matters,  unless  the  first  bill  is  dismissed  with- 
out prejudice:  Ferine  v.  Dunn,  4  Johns.  Ch.  140;  Prettyman  v. 
Prettyman,  1  Vem.  310;  Mitf.  PL,  3d  Am.  ed.,  299.  To  render 
this  principle  applicable,  there  must  be  res  a^udicata,  a  pass- 
ing upon  the  very  matters  of  the  bill;  and  it  is  contended  in 
argument  that  in  the  present  case  there  was  not  such  a  passing 
upon  the  matters  of  the  first  bill  as  to  constitute  a  bar  to  a  sec- 
ond bill  for  the  same  matter,  and  we  are  referred  to  the  case  of 
Rosse  et  al,  v.  Rust,  4  Johns.  Ch.  300.  But  that  case  is  not  in 
point.  The  bill  there  was  dismissed,  because  no  person  appeared 
on  the  part  of  the  orator  to  prosecute;  and,  though  the  second 
bill  was  for  the  same  matter  contained  in  the  first,  yet  the  merits 
of  the  former  were  not  discussed  or  passed  upon  by  the  courts 
and  the  decree  of  dismissal  was  equivalent  to  a  judgment  of 
nonsuit  at  law.  Though,  in  point  of  fact,  the  court  may  not 
have  passed  upon  the  matters  of  the  bill,  yet  by  the  consent  and 
agreement  of  the  orator  the  decree  of  dismissal  was  entered 
upon  the  merits,  and  there  can  be  no  doubt,  that  a  judgment 
entered  up  by  the  court,  upon  the  agreement  of  parties,  is,  to 
say  the  least,  as  conclusive  upon  them  as  if  judgment  were  ren- 
dered in  the  ordinary  course  of  proceeding.  We  are,  then,  satis- 
fied that  the  decree  in  question  would  be  a  bar  to  a  second  bill 
for  the  same  cause,  and  must  operate  to  bar  the  equity  of  re- 
demption in  the  orator  to  the  premises;  and  that,  consequently, 
the  note  now  in  suit  is  operative,  and  the  judgment  of  the  court 
below  must  be  affirmed. 

Dismissal  of  Bill,  whei^  a  Bar:  See  Ntafit  v.  Neqfie,  11  Am.  Dec.  380. 

When  not  a  Bar:  See  Chase's  ccuej  17  Am.  Deo.  277.  The  principal  case 
is  cited  in  Low  v.  Mussey^  41  Vt.  306,  to  the  point  that  the  detennination  of 
«  ooort  of  equity  having  jurisdiction,  and  when  the  parties  have  been  hea.*d» 
determines  their  eqai table  rights. 
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Booth  v.  Adahb. 

[11  TsvMoirr,  166.] 

DnrisiOK  is  fact  of  Land  amono  Pbopbietobs  of  Town,  however  in- 
fonnal,  if  acquiesced  in  for  fifteen  years,  is  equivalent  to  a  legal  divisioi^ 
thereof.  ' 

One  Tenant  in  common  can  not  Maintain  Trespass  against  his  co-ten- 
ant, unless  he  is  expelled  from  the  common  estate  or  deprived  of  the 
common  enjoyment. 

Tbespass  for  cutting  down  and  canying  away  the  plaintifTs  gras» 
and  rails.  On  the  trial  the  plaintiff  introduced  testimony  tending 
to  proTe,  that  at  the  time  of  the  alleged  trespass  he  was  in  posses^- 
sion  of  a  lot  of  land  in  the  town  of  Addison,  on  which  were  the 
grass  and  rails  in  question;  that  he  had  for  fiye  or  six  years  oc- 
cupied said  lot,  claiming  it  as  his  own,  having  inclosed  it  and 
run  a  division  fence  across  it;  he  also  offered  evidence  of  the  al- 
leged  trespass  by  the  defendants.  The  defendants  then  intro- 
duced testimony  to  show  that  in  cutting  and  taking  away  the 
grass  and  rails  as  alleged,  they  were  acting  as  the  hired  men  of 
Friend  Adams,  and  did  it  by  his  direction,  and  showed  that  said 
Adams  was  the  owner  of  the  undivided  lands  in  Addison,  which 
belonged  to  the  original  proprietary  share  of  one  Blanchard. 
The  court  decided  that  Adams  being  a  tenant  in  common  with 
the  proprietors  of  the  undivided  lands  in  Addison,  the  plaintiff 
could  not  maintain  his  action  without  showing  that  he  was  the 
owner  of  the  lot  in  question,  or  that  it  was  separated  from  the 
common  and  undivided  land  by  some  previous  division.  The 
plaintiff  then  showed  titie  in  S.  B.  Booth,  under  whom  plaintiff 
claimed,  to  the  right  of  one  Spencer,  an  original  proprietor  in 
said  town.  The  plaintiff  next  offered  to  show,  by  the  propri- 
etors' record,  a  division  made  by  the  proprietors  in  1784.  The 
court  decided  that  this  division  was  not  in  conformity  with  law, 
and  could  not  be  admitted  as  a  legal  division.  The  plaintiff 
then  offered  the  records  as  evidence  of  a  division  in  fact,  and 
also  further  testimony  to  show,  that  the  town  had  been  settied, 
and  the  lands  held  under  this  division,  and  that  these  records 
of  the  proceedings  of  the  proprietors  were  the  only  evidence  of 
such  division,  and  had  always  been  referred  to  by  the  land  own- 
ers as  evidence  of  the  location  of  their  respective  lots.  This 
testimony  the  court  rejected.  The  court  then  decided  that  if 
the  jury  should  find  ^m  the  evidence  before  them,  that  the 
plaintiff  and  the  defendants  were  tenants  in  common  of  undi- 
vided lands  in  Addison,  of  which  the  premises  in  controversy 
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were  a  part,  the  plaintiff  could  not  recover  in  this  action.  A 
yerdict  for  the  defendants  was  taken  by  consent.  The  plaintiff 
excepted. 

H.  Seynvour  and  P.  C.  Tucker,  for  the  plaintiff. 

S.  8.  Phelps  and  E.  D.  Woodbridge,  for  the  defendants. 

By  Court,  Bedfield,  J.  A  division  of  common  land  among^ 
the  proprietors,  however  informal,  if  acquiesced  in  for  fifteen 
years,  has  always  been  considered,  in  this  state,  equivalent  to  a 
legal  division,  fiut  this  must  be  a  division  in  fact  of  the  land^ 
either  by  visible  lines  and  monimients,  or  by  possession  under  a 
claim  of  distinct  and  clearly  defined  parcels.  No  length  of  time 
of  acquiescence,  in  an  agreement  to  hold  in  a  certain  manner, 
has  yet  been  holden  binding  upon  the  proprietors,  unless  there 
had,  in  fact,  been  a  division  of  the  land.  Hence,  the  severance 
to  all  the  rights  in  the  town  of  Addison,  which  was,  in  fact, 
made  at  the  early  date  named  in  the  bill  of  exceptions,  haa 
been  so  long  acquiesced  in  that  it  is  now  binding  upon  all  con- 
cerned. But  the  severance,  which  the  plaintiff  undertook  to 
make  to  the  right  of  Isaac  Sx>enc6r,  not  being  made  in  the  man- 
ner required  by  law,  and  of  so  recent  a  date,  can  have  no 
effect.  If  the  plaintiff  recover,  it  must  be  by  virtue  of  his  pos- 
session and  right,  as  tenant  in  common  with  the  defendant. 
There  does  not  seem  to  have  been  any  agreement,  on  the  part  of 
the  other  tenants,  to  permit  the  plaintiff  to  occupy  the  premises 
in  controversy.  If  there  had  been,  he  might  maintain  trespass 
against  them  for  the  same  acts,  which  would  constitute  trespass 
in  a  stranger:  Keay  v.  Chodwin,  16  Mass.  1. 

But  one  tenant  in  common  of  land  can  not  maintain  trespass 
against  his  co-tenant,  unless  he  is  expelled  from  the  common 
estate  or  deprived  of  the  common  enjoyment.  When  ejectment 
has  been  brought  and  sustained,  trespass  will  lie  for  mesne 
profits:  3  Wils.  118.^  But  for  a  mere  entiy  upon  the  land, 
without  an  ouster,  trespass  will  not  lie:  Co.  Lit.  823;  1  Salk.  4;* 
Co.  Lit.  189.  In  short,  any  act  of  the  co-tenant,  which  might 
be  referred  to  his  right,  as  gathering  in  crops,  cutting  trees  fit 
to  cut,  or  removing  fences,  as  in  Uie  present  case,  is  not  the 
ground  of  such  action,  even  on  the  part  of  him  who  sowed  the 
crop  or  erected  the  fence.  Perhaps  the  actual  destruction  of 
permanent  erections  might  merit  a  different  consideration:  Mdr^ 
tin  V.  KnowUya,  8  T.  B.  145;  Waierman  v.  Soper,  1  Ld.  Baym. 
737.    If  one  tenant  in  common  of  lands  hinder  the  other  from 

1.  OoodtUU  ▼.  Tombs.  2.  Haytoood  t.  Daoiu, 
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entering  to  erect  hurdles,  it  is  said  the  other  may  bring  trespass: 
Co.  lit.  200.    There  being  nothing  in  this  case  amounting  to 
an  expulsion  or  hindering  of  plaintiff  in  his  x>ossession, 
Judgment  is  affirmed. 

Division  in  fact  Aooompanied  bt  Long  Posssssion,  whsn  Equitalbnt 
ro  Partition:  See  Hardy  v.  Summers,  32  Am.  Deo.  167;  Campion  v.  McUhew$t 
22  Id.  167»  note  179,  where  the  other  cases  on  this  snbject  are  collected. 

Tbbspass  bt  One  Co-tenant  against  Anothzb:  See  Odiome  v.  Luford, 
92  Am.  Deo.  387,  note  392,  where  other  cases  in  this  series  are  collected. 


Hough  and  Wood  v.  Bibge. 

[U  YKBXOin,  190.] 

AcnoN  FOB  Use  and  Oooupation  of  Land  can  not  be  Maintained  against 
one  who  held  the  same  under  a  contract  of  purchase  which  fell  through 
owing  to  failure  of  title  on  the  part  of  the  plaintiff,  without  any  fiuilt  on 
the  part  of  the  defendant. 

Assumpsit  for  use  and  occupation.  Plea  non  aasumpsUj  and 
issue  to  the  court.  The  defendant  took  possession  of  a  house 
and  lot  of  the  plaintiff,  Wood,  under  a  contract,  signed  by 
Wood  only,  for  the  sale  thereof.  After  he  took  possession  the 
house  and  lot  were  attached  by  creditors  of  Hough  and  Wood, 
and  afterwards  sold  under  execution,  to  the  defendant.  This 
suit  was  brought  to  recover  for  the  use  and  occupation  of  the 
premises  between  the  time  when  the  defendant  took  possession 
and  the  date  of  the  levy  thereon  by  the  creditors  of  Hough  and 
Wood.  The  court  rendered  judgment  for  the  defendants,  and 
the  plaintiff  excepted. 

BriggB  and  Bather,  for  the  plaintiff. 

O.  Idnaley,  for  the  defendants. 

By  Court,  Bedfield,  J.  The  contract  entered  into  between  the 
defendant  and  Wood  in  relation  to  the  purchase  of  this  house 
and  lot,  must  be  considered  as  binding  upon  the  plantifib  until 
rescinded  by  the  defendant,  which  he  did  not  do  until  his  pur- 
chase of  the  lot  of  the  creditors,  and  which  he  might  well  do, 
after  all  title  had  gone  from  the  plaintiflb.  The  statute  of 
frauds  does  not  make  contracts,  not  reduced  to  writing,  for  the 
sale  of  land,  void;  but  it  provides  that  *'  no  action  shall  be 
maintained  thereon."  This  contract  was  reduced  to  writing 
and  signed  by  one  of  the  parties.  Not  being  signed  by  the  de- 
fendant, the  plaintiffs  could  maintain  no  action  thereon  against 
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•defendant.  Some  of  the  cases  go  so  far  as  to  say  that,  on 
that  account,  the  plaintifls  might  hare  rescinded  it.  But,  until 
the  contract  was  rescinded  by  one  of  the  parties,  it  remained  in 
force  as  a  ground  of  defense  in  all  things  done  under  it.  And 
it  is  unnecessary  to  say,  that  the  law  will  imply  no  contract 
where  the  parties  have  made  an  express  stipulation.  Expreasum 
/acU  c€88are  tacUum. 

The  case,  then,  presents  the  single  question,  whether  this  con- 
tract of  sale  haying  failed  to  be  carried  into  effect  in  conse- 
quence of  defect  or  loss  of  titie  in  the  plaintiffs,  they  can  now 
recoyer  of  defendant  for  use  and  occupation,  while  he  was  in 
possession  of  the  premises  under  the  contract  of  purchase.  It 
is  vezy  obvious  to  the  court,  that  no  such  action  can  be  main- 
tained in  the  present  case.  The  case  of  Heam  et  al.  t.  Ibmlin, 
Peake's  Gas.  192,  was  correctiy  decided,  no  doubt.  The  plaint- 
iff failed  to  recover,  as  he  should  have  done.  But  the  reason 
assigned  by  the  learned  judge,  who  tried  the  case,  seems  to  have 
been  intended  rather  to  pacify  the  plaintiff  than  to  justify  the 
decision  to  the  profession.  If  the  defendant  had  derived  no 
benefit,  he  could  not  be  made  liable  in  any  event.  But  where 
be  had  derived  benefit,  he  could  not,  on  the  most  favorable 
view,  be  made  liable,  unless  he  had  himself  been  in  fault,  as 
was  holden  in  EuU  v.  Vaughan,  6  Price,  157.  Such  seems  to 
have  been  the  doctrine  held  in  KirUand  v.  Pounseit,  2  Taunt. 
146;  Vandenheuvel  v.  Storra,  8  Conn.  203;  2  Greenl.  337;*  13 
Johns.  489.'  Although  the  law  will,  in  many  cases,  imply  a 
<;ontract  to  pay  for  use  and  occupation  of  land  enjoyed  by 
the  defendant,  and  which  rightfully  belonged  to  plaintiff,  yet, 
in  the  absence  of  all  evidence  of  such  occupation  being  by 
plaintiff's  permission  even,  na  case  has  been  presented  in  the 
argument,  which  would  justify  a  recovery  in  the  present  case. 
From  the  great  diligence  in  preparation,  manifested  on  the  part 
of  the  plaintiff,  we  are  satisfied  no  such  case  exists.  And  we 
are  the  more  satisfied  in  this  conclusion  from  our  utter  inability 
to  conjecture  any  good  basis  ux>on  which  such  a  decision  could 
rest. 

Judgment  a£Srmed. 

Use  Ain>  Ocoitpation,  Action  fob  against  Vbndbb:  See  LUtie  v.  Pear$oi^ 
19  Am.  Dec.  289,  note  290;  Richardson  v.  McKinwn^  12  Id.  308,  note  312. 

Tme  PRINCIPAL  CASS  IS  ciTXD  and  approved  in  Way  v.  Raymond^  16  Vt.  376| 
ChamJberUn  v.  DcnaJiue,  44  Id.  59;  DwiglU  v.  CuOer,  3  Mich.  573;  and  in  Mo 
Nakr  V.  Sehwarh,  16  BL  25. 

1.  ir^fiMMT.  Hf9k.  9.  Ba$ter^f  fTordwclI;  8.  0..  7  Am.  Dm.  aM. 
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Strong  v.  Babnes. 

[UVKBMOHT.aU.] 

Decision  of  Trial  Coitbt  on  Questions  of  Fact  is  Fdtai.,  and  can  not  Im* 

examined  into  on  exceptions. 
One  who  Sells  Personal  Pbopebtt  that  He  does  not  Own,  it  liable  in 

aasnm^sit  on  his  warranty. 
Different  Writings  on  same  Subject  Executed  at  same  Time  nmat  ba- 

treated  as  one  instrument  and  conatmed  together. 

Assumpsit.  Plea,  non  asaumpsUf  and  issue  to  the  court.  The^ 
plaintiff,  to  support  his  declaration,  offered  two  papers,  of  which 
the  following  are  copies: 

'* Addison,  March  1,  1832.  In  consideration  of  one  hundred 
dollars  received  of  Moses  M.  Strong,  of  Rutland,  I  do  heiebj 
sell  and  transfer  to  the  said  Moses  M.  all  my  right,  title,  inter- 
est, property,  claim,  and  demand  of,  in,  and  unto  a  certain 
carding-machine  in  Bristol,  in  the  state  of  Connecticut,  which  ib 
in  the  possession  of  Miles  Lewis,  it  being  the  same  machine  which 
I  used  and  occupied  at  said  Bristol,  and  also  all  apparatus  and 
appendages  belonging  to  said  carding-machine.   Asahel  Barnes.'^ 

''  Messrs.  Miles  Lewis  and  Charles  G.  Gray:  I  have  this  day 
sold  to  Moses  M.  Strong  the  carding-machine  which  I  own  in 
Bristol,  in  the  care  of  Mr.  Lewis,  and  I  wish  you  would  deliver 
said  machine  to  him  or  his  order,  and  render  him  such  assist- 
ance towards  selling  or  otherwise  disposing  of  said  machine  aa 
you  may  have  it  in  your  x>ower  to  do.    Asdiel  Barnes." 

The  plaintiff  also  offered  evidence  tending  to  show  that  at  the 
time  of  the  contract  the  defendant  had  no  carding-machine  in 
the  hands  of  said  Lewis.  The  defendant  insisted  tiiat  the  order 
was  no  part  of  the  contract.  But  the  court  decided  that  the 
order  was  to  be  used  in  construing  the  contract,  and  that  the 
bill  of  sale  amounted  to  a  warranty  that  the  defendant  was 
owner  of  a  machine  mentioned  in  the  contract,  and  rendered 
judgment  for  the  plaintiff.  The  defendant  excepted.  The  other 
facts  are  stated  in  the  opinion. 

C.  Lindey,  for  the  defendant. 

E,  L.  Ormsbee^  for  the  plaintiff. 

By  Court,  Williams,  C.  J.  There  does  not  appear  to  be  anj 
question  of  law  of  any  importance  presented  in  this  case.  The 
questions  were  principally  those  of  fact,  and,  as  such,  the  de- 
cision of  the  county  court  upon  them  was  final.  Under  the 
dei'laration,  all  which  the  plaintiff  was  bound  to  show,  wa» 
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that  the  defendant  sold  or  attempted  to  sell  a  carding-machine, 
i^hen,  in  point  of  fact,  he  had  none.  If  he  a£Srmed  ^t  he  had 
an  interest  in  a  carding-machine,  and  released  that  interest, 
i^hen,  in  fact,  he  had  none,  he  was  liable  to  the  plaintiff  on  his 
warraniy,  whether  he  sold  the  machine  itself,  or  his  interest, 
right,  or  title  in  said  machine.  The  county  court  found,  as  a 
matter  of  fact,  that  the  defendant  was  not  the  owner  of  any 
machine,  but  he  afiSrmed  that  he  was,  and  how  then  can  it  be 
iJiiat  he  said  he  sold  any  one  in  particular,  when  he  did  not  own 
«ny  one,  nor  can  it  be  ascertained,  nor  is  it  of  any  consequence 
which  of  the  three  machines,  about  which  testimony  was  taken, 
was  in  his  mind  at  the  time.  As  to  the  admission  of  the  order, 
the  county  court  were  right.  It  was  decided  in  the  case  of  Ray- 
mond Y.  Roberts,  2  Aik.  204  [16  Am.  Dec.  698],  that  different 
writings,  upon  the  same  subject,  executed  at  the  same  time,  are 
to  be  treated  as  one  instrument,  and  construed  together.  If  the 
-order  was  material  to  a  right  understanding  of  the  contract,  it 
fihould  have  been  received  for  that  purpose.  If  it  was  not  ma- 
terial, the  admission  of  it  would  not  afford  any  room  for  dis- 
turbing the  judgment. 

The  judgment  of  the  county  court,  on  all  the  questions  of 
law  presented,  was  correct  and  must  be  a£Srmed. 

Wbtt  of  Erbor  does  not  Lib  to  an  Inferior  Court  to  review  its  de* 
cidon  npon  matters  of  fact:  People  v.  Tlaynes^  28  Am.  Deo.  590. 

Different  Instruments  Bxbocted  at  same  Tims,  between  the  same 
parties,  and  relating  to  the  satne  subject-matter,  are  to  be  taken  as  one,  and 
constnied  together:  UiUs  v.  Miller,  24  Am.  Deo.  218,  note  222;  Ishatn  v. 
Mcrgan,  23  Id.  361;  Jackson  v.  MeKenmy,  20  Id.  600,  note  692;  Raymond  ▼. 
RoberU,  16  Id.  698;  Clap  v.  Draper,  3  Id.  215,  note  217;  Roger$  ▼.  Bamcrqft, 
20  Vt.  256,  citing  the  principal  case. 


Town  op  Mountholly  v.  Town  op  Andoyeb. 

[11  Vkbxovt.  330.] 

Harriaoe  Celebrated  by  Jusncis  of  Peace  without  Consent  of  the 
Parties  is  void,  and  can  not  change  the  settlement  of  the  woman. 

Void  Marriage  may  be  Impeached  in  all  cases  where  it  comes  in  con- 
troversy collaterally,  between  those  not  parties  to  the  contract.         ' 

Town  can  not  Institute  Proceedings  to  Annul  Void  Marriage. — A 
decree  of  divoroe  can  only  be  obtained  at  the  suit  of  the  parties  to  the 
marriage. 

Appeal  from  an  order  of  remoTal  of  Abigail  Warner  and  her 
two  children  from  the  town  of  Mountholly  to  the  town  of 
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AndoTer.  The  defendants  pleaded  that  the  paupers  were  on- 
dtdy  removed.  It  was  admitted  that  Pierce  Warner  had  had 
his  last  legal  settlement  in  the  town  of  Andover.  The  plaintiffs 
introduced  in  eyidence,  without  objection,  the  record  of  a  cer- 
tificate of  marriage  of  the  said  Abigail  with  the  said  Pierce,  by 
a  justice  of  the  peace  of  Rutland  county.  It  was  admitted  that 
the  children  were  bom  since  the  date  of  said  marriage.  The 
defendants  offered  evidence  tending  to  show  that  the  ceremony 
of  marriage  was  had  and  celebrated  before  said  justice  without 
the  consent  of  the  parties  thereto.  The  plaintiff  objected  to 
this  evidence,  but  their  objection  was  overruled.  The  court  in- 
structed the  jury  that  the  marriage  would  be  void  in  law,  if  the 
ceremony  was  had  without  the  consent  of  the  parties  thereto. 
The  jury  returned  a  verdict  for  the  defendants,  and  the  plaint- 
ifb  excepted.   . 

Merrill  and  Ormsbee,  for  the  plaintiffs. 

8»  Foot,  for  the  defendants. 

By  Court,  Kedfisld,  J.  In  this  case  the  question  of  the  le- 
gality of  the  marriage  of  the  pauper  arises  upon  the  trial  of  the 
question  of  her  legal  settlement.  The  case  found  by  the  jury 
is,  that  the  ceremony  of  marriage  was  had  before  the  justice^ 
without  the  consent  of  the  parties.  It  was  a  marriage  by  force 
and  duress.  Is  such  a  marriage  suf&cient  to  change  the  settle- 
ment of  the  female? 

Such  a  marriage  has  always  been  held  void.  Marriage  is  a 
contract,  and  requires  the  concensus  animorum  as  much  as  anj 
other  contract.  It  was  considered  exclusively  a  civil  contraci 
throughout  all  Chnstendom  until  the  time  of  Pope  Innocent 
m.  In  the  tide  of  usurpation  of  temporal  i>ower  by  the  bishop 
of  Rome,  that  of  celebrating  marriages  would  not  be  considered 
unimportant.  That  pope  accordingly  declared  it  to  be  exclu- 
clusively  a  i*eligious  sacrament.  In  most  Catholic  countries' 
maniage  has  since  that  period  been  regarded  as  a  sacrament, 
and,  as  such,  to  belong  to  the  spiritual  courts.  In  England, 
too,  all  matrimonial  cases  belong  exclusively  to  the  ecclesiastical 
jurisdiction.  With  us  marriage  is  but  a  civil  contract,  required 
to  he  celebrated  in  some  public  manner  before  a  civil  magistrate 
or  minister  of  the  gospel.  When  the  i*elation  is  once  created,, 
it  becomes  of  x)ei*petual  obligation,  unless  dissolved  by  compe- 
tent authority.  It  is  admitted  on  all  hands,  that  the  mere  fact 
of  marriage  without  the  consent  of  parties,  is  of  no  validit}'.  It 
is  merely  and  absolutely  void.     It  is  the  same  as  the  marriage  of 
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an  idiot  or  lunatic:  1  Boss,  on  Crimes,  206;  1  Bl.  Com.  438^ 
439;  2  Stark.  Et.  937.  In  all  cases  where  the  marriage  is  void, 
and  comes  in  controversy  coUateraUy  between  those  not  parties 
to  the  contract,  as  in  the  present  case,  it  may  be  impeached: 
Middlebaraugh  y.  Bochester,  12  Mass.  363. 

But,  perhaps,  even  a  void  marriage,  where  the  parties  to  the 
oontraot  are  concerned,  would  not  be  allowed  to  be  attacked  in 
this  collateral  manner.  The  case  of  Wightman  y.  Wightman,  4 
Johns.  Ch.  Cas.  343,  is  certainly  a  highly  respectable  authority 
to  that  effect.  Some  of  the  earlier  authorities  consider  the  mar- 
riage of  a  lunatic  or  idiot,  eyen,  as  binding,  until  dissolved  by  a 
decree  to  that  effect:  Manby  y.  ScoU^  1  Ley.  4,  5;  S.  C,  1  ^d. 
109;  Bac.  Abr.,  Baron  and  Feme,  H;  1  Boll.  Abr.  357.  Judge 
Beeve  and  Chancellor  Kent  seem  to  consider  this  the  settled 
rule  ux>on  the  subject. 

I  should  very  much  hesitate  to  differ  from  so  respectable 
authority,  but  must  say  I  can  see  no  good  foundation  for  the 
rule.  If  the  ceremony  is  a  mere  form,  had  without  the  consent 
of  the  parties,  it  no  more  constitutes  a  marriage  than  if  it  were 
had  without  the  knowledge  of  the  parties.  And  it  would  be 
monstrous  to  suppose,  that  if  a  justice  of  the  peace  should  pre- 
sume to  record  the  marriage  of  two  parties  competent  to  con- 
tract, but  without  consulting  the  parties,  it  would  be  necessary 
for  them  to  resort  to  a  decree  of  divorce,  in  order  to  avoid  the 
effect  of  the  record.  It  is  difficult  to  perceive  why  a  marriage, 
had  without  the  consent  of  the  parties,  should  be  of  any  more 
validity  than  if  one  of  the  parties  had,  at  the  time,  a  former  hus- 
band or  wife  living.  In  the  latter  case,  no  decree  of  divorce 
is  ever  required.  Indeed,  the  court  would  not  pass  a  decree  in 
such  case.  We  always  require  evidence  of  a  marriage  before  we 
proceed  to  decree  a  divorce.  The  vezy  word  divorce,  ex  vi 
termini,  imports  a  marriage.  At  all  events,  it  could  not  be  re- 
quired that  the  town  of  Andover,  in  order  to  avoid  the  effect  of 
the  marriage,  should  institute  any  proceeding  to  annul  what  is, 
in  itself,  void.  In  short,  no  such  proceeding  could  be  instituted 
by  them.  A  decree  of  divorce  could  only  be  obtained  at  the 
suit  of  the  parties  to  the  marriage. 

Judgment  affirmed. 

Marriaos  is  Invalidated  bt  Want  of  Consbnt:  See  JfbriMMBT.  Mwrrmff^ 
18  Am.  Dec.  344;  Ferlat  v.  Qcj<m,  14  Id.  564;  Clark  ▼.  F%M,  18  Vt.  4ffJ^ 
citing  the  principal  case.  The  prindpcJ  case  is  distingotihed  in  WImt  t. 
Loekwood's  eOaie,  42  Id.  725. 
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State  v.  Benediot. 

(U  Vkmmomt,  386.] 

TuKXAT  TO  DO  Osnyous  Bodily  Habm,  Acoompanied  bt  Aois  showing  • 
formed  intent  to  carry  such  threats  into  execution,  if  intended  to  pro- 
duce fear  of  bodily  harm  in  the  mind  of  the  person  threatened,  and  cal- 
culated to  produce  that  effect  on  the  mind  of  a  person  of  ordinary  firm- 
ness, constitutes  a  breach  of  the  peace,  indictable  under  the  statute  of 
this.state. 

LfTOBHATioN  in  three  counts,  the  last  of  which  was  in  these 
^ords:  ''And  the  state's  attorney  aforesaid,  on  his  oath  afore- 
said, further  gives  said  court  to  understand  and  be  informed, 
that  Henry  Benedict,  of  Rutland,  in  said  county  of  Rutland,  on 
the  first  day  of  December,  1837,  and  on  divers  other  days  and 
times  between  that  date  and  the  time  of  this  presentment,  with 
force  and  arms,  at  Kutland  aforesaid,  did  greatly  disturb  and 
break  the  peace  by  tumultuous  and  offensive  carriage,  and  by 
threatening,  quarreling,  and  challenging,  and  by  lying  in  wait 
for  one  Sally  Benedict,  and  by  threatening  to  kill  the  said  Sally 
Benedict,  to  the  great  disquiet,  terror,  and  alarm  of  the  said 
Sally  Benedict  and  other  good  citizens  of  this  state,  and  other 
wrongs  then  and  there  did,  to  the  evil  example  of  others  in  like 
'Case  offending,  contrary  to  the  form,"  etc.  The  evidence  given 
under  this  count  showed  that  at  the  various  times  and  places 
named  therein,  the  defendant  with  many  awful  imprecations 
threatened  to  take  the  life  of  Mrs.  Benedict,  who  was  his  wife.* 
The  court  charged  the  jury  that  if  they  believed  the  threats  were 
made  with  intent  to  put  her  in  fear  of  her  life  or  other  bodily 
harm,  and  that  they  were  calculated  to  produce  such  effect  upon 
41  person  of  ordinary  sagacity  and  forecast,  and  that  they  did 
produce  this  effect,  they  would  be  warranted  in  finding  a  verdict 
4igainst  the  defendant,  notwithstanding  the  threats  were  not 
made  in  the  presence  of  Mrs.  Benedict,  or  under  such  circum- 
stances as  to  induce  a  fear  of  immediate  personal  violence.  The 
jury  found  the  defendant  guilty,  and  he  excepted  to  the  instruc- 
tions of  the  court. 

B.  B.  Thrall,  for  the  defendant. 

8.  Ibot,  state's  attorney,  for  the  prosecution. 

By  Court,  Bedheld,  J.  Whatever  was  once  thought  upon 
the  subject,  it  is  now  well  settled  that  mere  threats,  in  wordb 
not  written,  is  not  an  indictable  offense  at  common  law.  It  is 
«aid,  in  many  of  the  books,  that  it  was  formerly  indictable.    This 


Digitized  by 


Google 


Jan.  1839.]  State  v.  Benedict..  689 

might  have  been,  and  probably  was  the  case  at  the  time  the 
statute,  in  this  state,  in  relation  to  the  subject  was  passed.  It 
is  there  said  **  if  any  person  shall,  in  any  manner,  disturb  or 
break  the  peace,  by  tumultuous  and  offensive  carriage,  by 
threatening,  quarreling,  challenging,  assaulting,  beating,  or 
striking  any  other  person,"  he  shall  be  liable,  on  conviction,  to 
pay  such  fine  as  '*  the  court  taking  into  consideration  the  situa- 
iion  of  the  party  Hmiting  or  being  smitten,  the  instrument  and 
danger  of  the  assault,  the  time,  place,  and  provocation,  accord- 
ing to  the  nature  of  the  offense,  shall  adjudge."  The  phrase- 
ology of  this  statute  would  seem  to  indicate,  with  sufficient  dis- 
tinctness, that  threatening  was  one  of  the  modes  of  disturbing 
ihe  public  peace,  which  was  intended  to  be  punished  criminally. 
Seven  modes  of  disturbing  the  public  peace  are  enumerated,  for 
any  one  of  which  it  is  provided  the  offender  shall  pay  such  fine 
as  the  court  shall  adjudge.  Had  the  statute  left  the  matter  here, 
no  doubt  could  have  arisen  in  relation  to  its  import  It  is  ab- 
surd to  suppose  that  any  court,  in  assessing  a  fine,  should  not 
regard  the  enormity  of  the  offense  in  all  its  essential  circum- 
stances. But  out  of  over-caution  it  seems  that  is  made  an  ex- 
press requisition  of  the  statute.  And  to  prevent  all  misappre- 
hension, the  circumstances  of  aggravation  or  excuse  are  enu- 
merated. And  it  is  said,  these  circumstances  do  not  include 
threatening  or  any  of  its  forms,  but  exclude  it.  It  will  not  so 
appear  on  close  examination.  The  subdivisions  of  the  offense 
begin  with  the  least  considerable  '*  tumtdtuous  and  offensive 
carriage,"  and  go  forward  throughout  the  chain  in  a  direct 
climax.  Whereas,  in  enumerating  the  peculiar  characteristics 
of  enormity  or  excuse  attending  the  several  subdivisions  of  the 
offenses,  the  statute  begins  with  the  highest  grade,  t.  «.,  '^  smit- 
ing," etc. ,  and  proceeds  throughout  the  degrees  in  an  anti-climax. 
In  this  enumeration  of  the  circumstances  to  be  considered  by 
the  court  in  fixing  the  extent  of  the  fine,  only  battery  and  assatdt 
are  specifically  named.  The  statute  then  concludes  in  general 
terms,  "the  time,  place,  and  provocation,"  which  must,  of 
course,  refer  to  each  of  the  seven  species  of  offense  defined  in 
-the  enacting  clause;  and  last  of  all,  ''  according  to  the  natui*e  of 
the  offense  shall  be  adjudged."  What  offense?  Why,  surely, 
a  breach  of  the  public  peace  in  any  one  of  the  modes  named. 

It  is  not  necessaiy  to  inquire  how  far  threats  were  punishable 
at  common  law,  for  the  offense  is  here  defined  by  statute.  Any 
threats,  which  distiu*b  the  public  peace,  are  made  an  offense. 
But  what  is  the  public  peace  ?    Almost  every  one  has  some  more 
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or  less  certain  notion  of  the  public  peace,  and  still  it  may  not 
be  Tery  easy  to  define  it  in  words.  It  is,  so  to  speak,  that  in* 
visible  sense  of  security,  which  eveiy  man  feels  so  necessaiy  to 
his  comfort,  and  for  which  all  goyemments  are  instituted.  A 
threat,  in  order  to  violate  this  sense  of  security,  must  be  ol 
some  grievous  bodily  harm,  must  be  put  forth  in  a  desperate 
and  reckless  manner,  accompanied  by  acts  showing  a  formed  in- 
tent to  execute  them,  must  be  intended  to  put  the  person  threat- 
ened in  fear  of  bodily  harm,  and  must  produce  that  effect,  and 
must  be  of  a  character  calculated  to  produce  that  effect  ux>on  a 
person  of  ordinary  firmness.  Threats  of  this  character  were  no 
doubt  intended  to  be  made  an  offense,  and  it  would  do  manifest 
violence  to  the  statute  not  so  to  decide.  The  mere  fact  that 
such  threats  are  not  now  considered  an  indictable  offense  at 
common  law,  can  have  but  little  weight  in  the  argument.  At  the 
time  the  statute  was  passed  this  was  considered  doubtful,  and 
the  statute  was  made  thus  specific  to  relieve  that  doubt. 

There  is  another  reason  why  here,  more  than  at  common  law, 
mere  threats  should  be  considered  an  offense  punishable  by  in- 
dictment. At  common  law  the  person  threatened  can  swear  the 
peace  against  the  offender,  and  obtain  redress  in  that  way,,  by 
obtaining  security  against  the  commission  of  the  offense  threat- 
ened. This  mode  of  preventive  justice  has  not  been  much  re- 
sorted to,  if,  indeed,  it  exists  in  this  state.  It  is  believed  the 
legislature  intended  the  remedy  here  given  to  supersede  ittf 
necessily.  The  sending  of  threatening  letters  is  an  offense  of  a 
different  character. 

Judgment,  that  the  respondent  take  nothing  by  his  excep- 
tions, and  that  he  pay  a  fine  of  ten  dollars,  to  the  treasurer  of 
the  state,  and  costs  of  prosecution,  etc. 

BsmsTT,  J.,  dissenting. 


Thomas  v.  Dikb. 

[U  VmioiiT,  978.] 

iKTAirr  MAT  Sua  bt  Procheik  Ami,  in  this  state,  notwitfastanding  hb  ma^ 
have  a  gaardian. 

Wbxss  Infant  Makes  Contract  to  Sxbvx  Anothbr,  and  aitbrwabd» 
Avoids  it,  he  may  recover  what  his  servicee  are  reasonahly  worth,  tak- 
ing into  acooant  any  injnry  the  other  party  rastalna  hy  the  avoiding  of 
the  oontract.  And,  if  such  injury  be  equal  to  the  value  of  the  aervioee 
rendered,  he  can  recover  nothing. 

AonoN  on  book  account.    The  plaintiff,  an  infant,  sued  hy 
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prochein  ami.  The  defendant  pleaded  in  abatement,  that  the  suii 
ought  to  have  been  brought  in  the  name  of  the  guardian.  Th» 
county  court  adjudged  the  plea  insufficient,  and  the  defendant 
excepted.  After  judgment  to  account,  the  auditors  reported 
that  the  plaintiff,  who  had  agreed  to  work  for  the  defendant  for 
a  year,  1^  him  without  just  cause  before  the  expiration  of  th» 
year,  and  that  the  damages  to  the  defendant  by  reason  of  the 
plaintiff's  leaving  him,  exceeded  the  balance  claimed  by  the 
plaintiff  for  his  labor.  They  therefore  reported  nothing  due 
from  the  defendant  to  the  plaintiff.  The  court  accepted  the  re- 
port, and  gaTC  judgment  for  the  defendant  to  reooTer  his  costs. 
The  plaintiff  excepted. 

S.  Fooi,  for  the  plaintiff. 

P.  Smith,  for  the  defendant. 

By  Court,  Williahs,  C.  J.  On  the  plea  in  abatement  it  is 
sufficient  to  remark,  that  the  right  of  an  infant  to  sue  by  prO" 
chein  ami,  although  first  given  by  statute,  seems  to  haye  been 
recognized  as  a  part  of  the  common  law  in  most  of  the  states. 
In  this  state  it  has  never  been  doubted  that  he  may  sue  by  pro^ 
chein  ami.  It  is  sufficient  that  the  guardian  does  not  dissent, 
and  although  he  may  dissent,  yet  if  it  is  necessary,  and  for  the 
benefit  of  tiie  infant,  he  may  sue  by  prochein  ami,  notwithstand- 
ing such  dissent.  The  decision  of  the  county  court  on  this  point 
was  correct. 

On  the  other  question  it  is  contended  that  there  were  two^ 
separate  contracts.    If  so,  the  argument  of  the  counsel  for  the^ 
plaintiff  is  irresistible,  that  what  was  earned  under  the  first  con^ 
tract  could  not  be  merged  in  damages  for  failing  to  perform  the- 
second.    A  minor  would  not  be  liable  for  damages  in  such  a . 
case.    We  think,  however,  there  was  but  one  contract  or  under- 
taking, and  what  is  called  the  second  contract  was  only  making 
an  election  agreeably  to  the  terms  of  the  contract,  and  giving* 
up  the  right  of  determining  the  time  of  service  at  pleasure.   The 
question  then  arises,  what  is  the  effect  of  the  contract,  and  the^ 
consequences  of  its  being  abandoned  in  the  manner  stated?    If: 
the  plaintiff  was  of  full  age  there  could  be  no  doubt.    But  in- 
asmuch as  the  plaintiff  was  an  infant,  not  bound  by  his  con^ 
tracts,  but  at  liberty  to  rescind  them,  except  in  certain  cases,  it 
presents  a  very  serious  question  whether  he  should  not  recover 
a  compensation  for  his  services  without  any  regard  to  his  con- 
tract   This  can  not  be  considered  a  contract  for  necessaries 
and  therefore  binding,  as  an  infant  can  not  judge  for  himself  as 
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to  the  value  of  his  services,  the  time  suitable  to  bmd  himself, 
or  the  nature  of  the  employment.  An  express  contract  to  pay 
for  necessaries  to  be  thereafter  furnished  for  a  length  of  time 
would  not  be  valid.  Nor  can  the  contract  be  considered  as  bind- 
ing, as  contended  for  in  the  argument,  because  he  might  be 
compelled  to  go  out  to  work  by  his  guardian  or  the  overseer  of 
the  poor.  The  infant  could  not  have  been  compelled  to  make  a 
contract  of  this  nature.  The  infant  was  not  bound  by  this  con- 
tract so  as  to  be  liable  to  damages  for  the  non-performance  of  it, 
but  was  entitled  to  recover  what  he  reasonably  deserved  to  have 
for  his  services.  In  a  similar  case  in  the  state  of  Massachusetts 
it  was  held  that  a  minor  could  recover  no  more  than,  under  all 
ihe  circxunstances,  the  services  were  worth,  taking  into  consid- 
eration any  disapx>ointment,  amounting  to  an  injury,  which  the 
•other  party  would  sustain  by  the  avoiding  of  tiie  contract: 
Moses  V.  Stevens,  2  Pick.  322.^  The  court  are  inclined  to  adopt 
Hub  rule,  and  although  I  have  great  doubt  whether  it  is  not  in- 
fringing the  general  rule  of  law  on  the  subject  of  contracts  with 
infants,  yet  I  more  readily  yield  my  assent  to  this  course,  on 
principles  of  policy,  when  I  reflect  that  so  many  minors  are 
-emancipated  by  their  parents  by  giving  them  their  time,  as  it  is 
•called — ^a  practice  which,  though  sanctioned  by  judicial  decisions, 
I  regret  has  prevailed — and  become  adults  for  the  purpose  of 
making  contracts,  and  remain  infants  to  avoid  them.  It  would 
he  unsafe  for  community,  unless  some  such  principle  were 
adopted.  The  case  under  consideration  must  be  decided  on  this 
ground.  The  plaintiff  made  a  contract  for  service  and  avoided 
it.  It  is  found  that  his  services  were  of  no  value,  and  many 
such  cases  will  happen  when  a  person  abandons  his  contract,  so 
that  the  other  party  is  injured  more  than  the  services  were 
worth.    He  ought  not,  therefore,  to  recover  anything. 

The  judgment  of  the  county  court,  which  was  in  &vor  of  the 
defendant,  must  be  affirmed. 

PBocBBm  Aia  Snnro  for  Infakt:  See  MUea  v.  Kaigletf  30  Am.  De& 
425;  Fulton  v.  JtoaeveU,  19  Id.  409;  Apthorpy.  Backus,  lid.  26. 

iNTAirr  MAT  Recovxb  on  a  Quantum  Msbuit  the  Valxtb  of  Ssbvxobs 
performed  by  him  under  a  contract  of  service  which  he  afterwards  avoids  be- 
fore the  entire  performaaoe  of  it,  deducting  any  loss  the  employer  ma^  sus- 
tain by  the  infant's  faflore  to  fully  perform:  Hoxie  v.  Lwcoin,  25  Vt  210; 
Patinek  v.  Putnam,  27  Id.  761;  Meeker  v.  Hurd,  31  Id.  642,  all  citing  the 

principtJ  case. 

1.9  Piok.tn. 
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Swift  v.  Dean. 

[11  YXBXOHT.  823.] 

Lett  of  Ezicdtion  on  Equttt  of  Redemption  in  Mobtoaoxd  PBXiasn 
IS  Void  if  made  npon  a  part  thereof  described  by  metes  and  bounds.  A 
levy  npcm  any  part  lees  than  the  whole,  mast  be  npon  some  aliqnot  por> 
tion  of  the  whole. 

Tenant  mat  Dispute  his  Landlord's  Titlb  by  showing  that  he  was  led 
to  acknowledge  the  tenancy  under  a  n^sapprehension  as  to  such  title, 
and  that  he  was,  at  the  time  of  his  acknowledgment  of  said  title,  acta* 
ally  in  possession  as  tenant  of  another. 

EniOTMENT.  Plea,  the  general  issue.  The  plaintiff  olaimed 
title  to  the  premises  by  virtae  of  a  deed  from  one  Smith,  who 
deiiyed  his  title  under  a  levy  of  an  execution  in  his  faror 
against  Dunton  and  Fenton.  In  this  levy  the  premises  were 
described  as  incumbered  by  four  several  mortgages,  and  a  part 
of  the  whole  mortgaged  premises  were  appraised  and  set  off  by 
metes  and  bounds,  subject  to  the  mortgages.  The  defendants 
were  in  possession  at  the  date  of  the  plaintiff's  writ.  The 
plaintiff  offered  the  said  levy  in  evidence,  but  the  defendants 
objected  thereto,  and  the  court  rejected  it.  The  plaintiff  alsa 
offered  testimony  tending  to  prove  that  defendant  Dean  occu- 
pied the  premises  as  plaintiff's  tenant,  and  that  the  other  de- 
fendants occupied  under  Dean.  The  defendants  offered  in 
evidence  a  mortgage  of  the  premises  from  said  Dunton  and 
Fenton  to  Underbill,  Sutherland,  Bloomer,  Yanderlip,  and 
Petty,  together  with  a  lease  from  three  of  said  mortgagees,^ 
authorizing  said  Dean  to  take  and  keep  possession  of  the  mort- 
gaged premises.  The  plaintiff  objected  to  the  introduction  of 
this  evidence,  but  the  court  admitted  it.  There  was  also  evi- 
dence tending  to  show  that  said  lease  was  made  in  pursuance  of 
an  agreement  by  Dunton,  Smith,  and  the  mortgagees,  and  that 
Dean  took  possession  under  it  with  the  consent  of  Dunton  and 
Smith.  The  jury  found  for  the  defendants,  and  the  plaintiff 
excepted. 

S.  Swifiy  pro  86. 

SargearU  and  Mner,  for  the  defendants 

By  Court,  Bbdfield,  J.  In  this  case  the  plftinfiff  relied  upon 
the  levy  of  an  execution  in  favor  of  Noah  Smith  v.  Dunton  and 
F&Mon  as  the  basis  of  his  title  to  the  premises  sued  for.  That  levy 
was,  by  the  court  below,  decided  to  be  wholly  void,  and  there  is 
no  doubt  the  decision  was  sound.  The  levy  of  an  execution  upon 
the  equity  of  redemption  in  mortgaged  premises,  if  upon  any 
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portion  less  than  the  whole,  must  be  upon  an  aliquot  propor- 
tion of  the  whole,  and  not  upon  a  part  described  by  metes  and 
bounds:  CoUins  v.  GHbson,  6  Vt.  243;  Smith  v.  Benson,  9  Id. 
138  [31  Am.  Dec.  614].  Such  levy  is  absolutely  void.  It  ia 
questionable  whether  such  a  defect  would  be  cured  by  either  of 
the  statutes  in  this  state  in  relation  to  defective  levies  upon  real 
estate.  It  is  qxiite  certain  that  neither  of  these  statutes  can 
affect  the  present  case.  The  statute  of  1835  cures  defoots  in 
those  cases  only  where  the  creditor  is  in  possession  of  the  land 
levied  ui>on,  which  is  not  the  present  case,  and  that  of  1837 
will  not  aid  the  plaintiff,  because  the  term  of  two  years  from  the 
passing  of  the  act  had  not  expired  at  the  time  of  the  trial  in  the 
court  below.  The  same  is  true  of  the  other  objection  to  this 
levy.  The  amount  of  the  mortgages  is  nowhere  stated  in  the 
levy.  This  is  expressly  required  by  statute,  and  would  seem  to 
be  an  indispensable  prereqxdsite  to  the  passing  of  the  title. 

The  levy  being  rejected,  the  other  testimony  by  which  the 
plaintiff  attempted  to  show  that  the  defendants  had  acknowl- 
edged themselves  tenants  under  him,  as  it  had  express  reference 
to  his  title  under  the  levy,  should  also  have  been  rejected.  For 
it  will  hardly  be  allowed,  when  the  debtor  has  a  tenant  in  pos- 
session of  land  upon  which  his  creditor  levies,  and  the  tenant 
promises  to  pay  rent  to  the  creditor  upon  condition  of  >  his  hav- 
ing obtained  the  title  to  the  land,  that,  when  the  levy  proves 
void,  the  creditor  may  still  put  out  the  tenant  of  the  debtor 
upon  the  force  of  this  acknowledgment  of  tenancy.  This  would 
be  extending  the  .doctrine  of  tenants'  estoppel  from  denying  the 
landlord's  title  to  a  fraudulent,  and  almost  to  a  ludicrous  ex- 
tent. It  has  long  been  settled,  that  where  the  landlord's  title  has 
-expired,  the  tenant  may,  on  that  ground,  defend  in  ejectment. 
I  take  it  the  reason  of  that  rule  is,  that  the  tenant's  obligation 
is  thereby  transferred  to  the  real  owner  of  the  land,  and  it  be- 
<somes  indispensable  to  the  right,  of  all  concerned,  that  the 
former  landlord  shotdd  not  interpose  between  the  tenant  and 
this  rightful  landlord.  The  same  reason  applies  with  greater 
4orce  to  the  present  case:  2  Stark.  Ev.  533,  and  notes;  England 
-V.  Slade,  6  T.  K.  682;*  Doe  ex  dem.  Jackson  v.  Bam^H)(ham,  3 
3iau.  &  Sel.  516,  reported  in  12  Petersdorff,  37. 

The  case  is  still  stronger  where  the  tenancy  has  been  acknowl- 
edged, or  rent  paid  under  mutual  misapprehension,  or,  what  is 
sometimes  the  case,  misrepresentation  of  the  landlord's  title. 
In  such  cases,  it  has  been  decided  that  the  tenant  is  not  estop- 

1.  4  T.  B.  m 
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ped  to  show  the  facts  in  his  defense:  Sogers  y.  Pitcher,  1  Marsh. 
•641,  ainiaged  in  12  Petersdorff,  38,  reported  also  in  1  Oom.  L. 
856.'  The  last  case  was  vezy  similar  to  the  one  under  consider-, 
stion.  The  plaintiff,  then,  made  out  no  case  against  the  defend- 
ants, and  the  county  court  should  have  directed  a  yerdict  against 
him.  It  therefore  becomes  tmnecessary  to  consider  the  other 
parts  of  the  case. 
Judgment  affirmed. 

CoiryxTAircs  by  Mens  akd  Boitnds  by  one  oo-tenant  of  a  portion  of  the 
iwtnmon  estate,  is  void;  the  oonveyanoe  should  be  of  some  aliquot  portion  of 
the  tenant's  entire  estate:  See  Smith  v.  Benson,  31  Am.  Dec.  614,  note '616. 

Whxn  Txnakt  not  Estoppxd  fbom  Disputinq  Landlord's  Title:  See 
JSTottT.  Bemner,  21  Am.  Deo.  S94,  note  404. 


EmEBSON   V.   TTlLSON. 

[11  YBBIIOIIT,  857.] 
AlLCWnfO  AMEfDMKNT  wmOH    ESSENTIALLY  ChANOX     THE  PABTm  tO  kU 

aetioot  is  error,  if  such  change  has  the  effect  of  introducing  a  new  cause 
of  action,  not  contained  in  the  original  declaration. 
Whxbb  such  an  Amendment  was  Allowed  bt  a  Jnsnci  of  the  Peace, 
the  county  court,  on  an  appeal  thereto,  most  dismiss  the  action,  and  can 
not  restore  the  declaration  and  cause  of  action  to  what  it  was  before  the 
amendment. 

Assumpsit.  Suit  was  commenced  in  a  justice's  court  in  the 
name  of  ''Emerson  &  Godfrey/'  as  partners  in  trade.  The 
declaration  was  upon  a  note  payable  to  ''  Emerson  &  Godfrey  in 
do."  The  writ  and*  declaration  were,  on  motion,  amended  by 
the  order  of  the  justice,  by  inserting  **  John"  before  Emerson, 
«nd  striking  out  the  name  of  Godfrey.  On  the  writ  and  decla- 
ration thus  amended  judgment  was  rendered  in  &yor  of  Emer- 
son and  against  the  defendant.  The  defendant  appealed  to  the 
county  court,  where,  on  his  motion,  the  cause  was  dismissed. 
The  plaintiff  excepted. 

B.  M.  Field,  for  the  plaintiff. 

0.  Eutchinaon,  for  the  defendant. 

WiLLUMS,  0.  J.  It  is  first  objected  that  the  proceedings  of 
the  couniy  court,  in  dismissing  the  action^  were  erroneous,  and 
that,  if  the  amendment  was  improper,  they  could  do  no  more 
than  restore  the  suit  to  its  former  state,  and  the  case  of  Baker 
T.  Bipley,  1  Aik.  84,  is  relied  on.  It  is  doubtless  true,  that,  in 
""^  1.  1  Com.  L.  m. 
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genoial,  when  an  amendment  has  been  improperly  made  hj  an 
inferior  court,  and  that  is  disallowed  or  set  aside,  the  case  stands- 
as  though  never  amended,  and  this  rule  would  apply  to  aU 
amended  declarations.  If  the  amended  declaration  is  rejected, 
the  original  one  stands.  In  the  present  case,  the  only  judgment, 
which  the  county  court  could  render,  was  to  dismiss.  If  God- 
frey was  ever  a  party,  he  ceased  to  be  such  when  the  amendment 
was  made,  and  could  not,  by  the  couniy  court,  be  brought  back 
to  the  suit.  The  appeal  was  taken  from  a  judgment  rendered  in 
favor  of  Emerson  against  the  present  defendant,  on  a  note  made^ 
payable  to  him.  Hie  defendant  could  not,  in  the  county  court, 
be  compelled  to  answer  to  a  suit  on  a  different  cause  of  action,  to 
different  parties,  and  if  Emerson  was,  in  point  of  fact,  the  sole 
party,  he  could  not  proceed  with  a  suit  declaring  on  a  contract 
with  another  and  different  party. 

The  question  then  arises,  whether  the  amendment,  allowed  in 
this  case  by  the  magistrate,  T^as  one  which  could  be  made  accord- 
ing to  established  principles.  Amendments  are  usually  withii^ 
the  discretion  of  the  court,  and  the  granting  or  refusing  them 
can  not  be  questioned  in  any  other  tribunal.  But  when  an 
amendment  is  made  and  the  court  had  no  power  to  grant  it,  the- 
pariy  affected  may  be  entitled  to  relief.  And  although  the  im- 
proper exercise  of  a  discretionary  power  may  be  without  remedy, 
the  exercise  of  a  power  where  there  is  and  can  be  no  such  dis- 
cretion, is  erroneous.  Thus,  allowing  an  amendment  which 
changes  entirely  the  form  of  action,  and  introduces  a  new  count 
for  a  new  course  of  action,  not  contained  in  the  original  declara- 
tion, has  been  adjudged  to  be  such  an  error  that  the  judgment 
of  the  court,  making  the  amendment,  was  reversed:  Carpenler  r. 
Gookin,  2  Yt.  495  [21  Am.  Dec.  566].  An  amendment,  essen> 
tially  changing  the  parties,  would  be  liable  to  the  same  objection^ 
if  the  change  of  parties  would  have  the  effect  to  introduce  a  new 
cause  of  action,  not  contained  in  the  original  declaration.  The 
amendment  here  allowed  was  of  this  character.  It  changed  the* 
parties.  John  Emerson  might  or  might  not  have  been  of  the 
firm  of  Emerson  &  Godfrey,  and  if  he  was,  a  suit  in  the  name 
of  one  of  the  members  of  a  firm,  or  for  a  cause  of  action  accru- 
ing to  him  alone,  is  entirely  different  from  a  suit  in  the  name  of 
the  firm.  A  note,  payable  to  John  Emerson,  would  not  supx>ort 
a  count  on  a  note,  payable  to  Emerson  &  Godfrey. 

The  authorities,  which  have  been  relied  on  in  support  of  the 
amendment,  we  think,  do  not  warrant  the  proceedings  of  the 
justice.     A  writ  of  error  has  been  amended  in  England,  by 
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f^^ftT^giTig  the  parties,  to  make  it  conformable  to  the  original 
record.  The  statute  of  5  Qeo,  I.,  c.  13,  permits  an  amendment 
to  be  made  where  there  is  a  Tariance  from  the  original  record, 
and  where  the  record  is  sent  up  to  the  court  of  error,  that  court, 
having  it  before  them,  are  required  to  make  such  amendments, 
as  will  make  the  writ  conformable  to  the  record.  This  was  the- 
true  ground  on  which  the  amendment  was  allowed  in  the  case  in. 
Cowper,  425,^  although  it  was  said  the  statute  was  sufficiently 
broad  to  have  allowed  the  amendment  on  another  ground.  A 
new  count  may  be  added  in  England,  and  the  name  of  the  de- 
fendant may  be  altered.  The  courts  have  gone  great  lengths  in 
amending  the  capias^  and  the  reason  given  for  it  is,  that  it 
never  appears  on  record:  1  Bos.  &  Pul.  342.'  In  the  case  of 
Ibbrum  v.  Tsnant,  Id.  481,  the  consent  of  the  defendant  was  re- 
quired to  an  amendment  of  the  ccspias  by  inserting  the  name  of 
Lightfoot  as  a  plaintiff,  and  the  reason  was,  that  the  defendant 
would  be  in  no  worse  situation  than  he  then  was.  The  plaint- 
iff might  declare  against  >^iTn  at  the  suit  of  Tabrum,  and  imme- 
diately after  file  a  declaration,  by  the  by,  at  the  suit  of  Tabrum 
and  lightfoot.  When  a  defendant  is  arrested  on  a  capias^  in  the 
courts  in  England,  he  is  considered  as  in  custody,  and  the  plaintiff 
must  file  a  declaration  in  chief,  that  is,  for  the  cause  for  which 
the  writ  was  prayed  out,  and  may  then  file  a  declaration,  by  the 
by,  as  it  is  termed,  for  a  different  cause  of  action,  and  I  can  see^ 
no  good  reason  why,  under  this  practice,  the  amendment  should 
not  have  been  allowed,  without  the  consent  of  the  defendant. 
But  when  the  writ  and  declaration  go  out  together,  as  they  do  in 
this  state,  the  party  should  be  confined  to  the  cause  of  action 
contained  in  his  declaration,  and  should  not  be  permitted,  by  an 
amendment,  to  introduce  new  parties,  or  a  new  cause  of  action. 
We  are  satisfied  that  the  magistrate  permitted  an  amendment 
which  was  not  authorized  by  law.  The  declaration  and  cause  of 
action  could  not  be  restored  in  the  couniy  court  to  what  it  waa 
before  the  amendment,  and  the  judgment  of  the  couniy  court, 
dismissing  the  action,  must  be  affirmed. 

Amskdmsnt  will  not  be  Allowed,  which  Changes  Whole  Chabactb» 
OF  lanoATiON:  See  Hoyd  ▼.  Brewsler,  27  Am.  Dec.  88;  Ball  v.  ClaJImf  16  I<L 
407,  note  409;  Shock  y.  MeCfhemey,  2  Id.  416,  note  417. 

1.  Vtnittr. a^ftuL  2.  Davit t.  Oivmw 
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Fletoheb  v.  Austin  et  al. 

[11  Vebmoht.  447.1 

Whebb  Boin>,  IK  Oblioatobt  Pab,t,  Contains  Names  of  Sxvxbal  Pxb- 
SONS  as  Boreties,  if  a  part  of  them  sign  with  an  onderstandingt  and  on 
the  oondition,  that  it  is  not  to  be  delivered  to  the  obligee  ontil  signed 
by  the  others,  it  will  not  be  effectual  as  to  those  who  do  sign,  until  the 
oondition  is  complied  with.  Nor  will  they  be  made  liable  by  the  others 
signing  it  a  long  time  alter  default  in  the  performance  of  the  condition  of 
the  bond,  unless  they  then  consent  to  the  signing  and  delivery  thereof. 

Whebb  Bond  is  Dbuvebed  without  Sionatitbes  of  all  the  Obijoobs 
named  therein,  the  obligee  is  bound  to  inquire  whether  those  who  have 
signed  consent  to  its  being  delivered  without  the  signatures  of  the  others. 

Debt  on  a  bond,  giyen  to  the  plaintiff  as  sheriff  of  Windsor 
county,  to  save  him  harmless  from  any  loss  or  liability,  in  con- 
sequence of  any  neglect  or  misconduct  of  one  Parkhurst,  who 
had  been  apx>ointed  a  deputy  sheriff  for  the  ensuing  year.  Three 
of  the  defendants  pleaded  the  general  issue.  The  other  defend- 
ants made  no  answer.  There  was  a  yerdict  for  the  defendants, 
and  the  plaintiff  excepted.  The  other  facts  sufficiently  appear 
from  the  opinion. 

Marsh  and  Swan,  and  A.  Tracy,  for  the  plaintiff. 

J.  Coriverse  and  T,  Hutchinson,  for  the  defendants. 

By  Court,  Williams,  C.  J.  This  action  is  defended  by  three 
of  the  defendants  only,  pjid  the  question  is,  whether  the  bond 
has  ever  been  so  delivered  as  to  be  obligatoiy  on  them.  On 
the  case  as  presented,  the  question  as  to  a  second  deliyery  does 
not  arise.  There  was  not,  as  to  all  the  signers,  an  inchoate  or 
imperfect  delivery  in  the  first  place,  when  the  bond  passed  from 
the  obligors  to  the  obligee,  to  be  absolute  on  the  happening  of 
a  certain  event.  If  the  bond  was  delivered  so  as  to  be  effectual 
against  all,  there  was  but  one  delivery.  A  deed  takes  effect 
only  from  the  delivery,  and  our  attention  is  drawn  to  the  in- 
qtiiry  whether  this  bond  was  delivered.  In  the  first  place,  as  to 
those  who  first  signed,  viz.,  Austin  and  May,  it  is  evident  that 
it  never  was  delivered  with  their  consent.  They  might  require 
such  terms  and  conditions  to  be  complied  with  as  they  thought 
proper  before  the  deed  should  take  effect  as  their  deed.  Where 
a  bond  contains,  in  the  obligatory  part,  the  names  of  several 
persons,  as  sureties,  if  a  part  sign  with  an  understanding  and 
on  the  condition  that  it  is  not  to  be  delivered  to  the  obligee 
until  signed  by  the  others,  it  is  not  effectual  as  to  those  who  do 
sign,  until  the  condition   is   complied  with.     Whether  it  is 
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seoefisaxy,  to  mike  this  defense  available,  ihat  the  obligee  should 
Imowof  this  condition,  it  is  not  necessary  to  decide.  If  the 
bond  contains  the  names  of  other  obligors,  and  is  delivered 
irithout  the  signature  of  all,  the  obligee  must  inquire  whether 
those  who  have  signed  consent  to  its  being  delivered  without  the 
signatures  of  the  others.  The  case  of  Pawling  et  cU.  v.  The 
United  States,  4  Cranch,  219;  United  States  v.  Lefflers,  11  Pet. 
66;  Johnson  v.  Baker,  4  Bam.  &  Aid.  440,  are  authorities  that 
this  defense  will  avail  those  who  thus  sign  a  bond  if  the  other 
signatures  are  not  procured. 

The  bond  was  given  over  to  the  plaintiff  in  this  situation, 
with  the  signatures  of  only  two  of  the  obligors,  and  so  re- 
mained during  the  year  that  Parkhurst,  the  principal,  was  dep- 
uty sheriff,  and  when  all  the  acts  and  neglects  of  Parkhurst 
were  done  or  suffered,  which  would  occasion  a  liability  on  the 
bond.  Austin  and  May  were  not  then  liable  therefor,  as  their 
•contemplated  obligation  had  not  taken  effect,  and  if  they  knew 
of  the  default  of  Parkhurst  they  must  also  have  known  that 
they  were  not  liable  therefor,  unless  the  other  persons  who  were 
to  be  sureties  with  them  were  also  liable. 

If  after  the  default  of  Parkhurst  this  bond  had  been  exe- 
<mted  and  delivered  by  all  who  now  appear  as  signers,  it  is  not 
doubted  but  that  all  would  be  liable.  A  bond  of  indemniiy 
may  as  well  be  taken  to  secure  for  defaults  previous  to  the  delivery 
■as  for  those  which  may  be  subsequent.  But  it  should  appear 
that  the  obligors  so  intended  at  the  time  of  the  delivery,  and  to 
bring  this  principle  tx)  aid  the  plaintiffs  case,  it  should  be  shown 
that  the  first  signers  assented  to  a  delivery  and  perfecting  of 
the  bond  after  the  defaults  had  happened.  This  has  not  been 
shown  in  the  case  before  us.  The  signatures  which  were  ob- 
tained after  the  year  and  after  the  bond  had  been  sued;  can  not 
give  effect  to  the  bond  not  only  against  themselves  but  against 
those  who  were  not  liable  for  tiie  acts  of  Parkhurst  as  depuiy 
sheriff. 

It  was  argued  at  the  bar,  and  truly,  that  the  first  signers  con- 
templated a  delay  in  obtaining  the  signatures  of  the  others. 
They  never  contemplated,  however,  or  assented  that  the  bond 
should  go  out  of  the  x>ossession  of  Parkhurst  before  the  others 
had  signed,  nor  could  they  have  contemplated  that  a  liability 
should  be  created  against  them  at  any  subsequent  period  by  the 
set  of  others  against  their  will  and  without  their  consent.  Pos- 
sibly, if  the  others  had  signed  within  a  reasonable  time,  al- 
though the  bond  had  been  handed  over  to  the  plaintiff  by  Park* 
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hurst,  they  might  have  been  liable.  But  it  would  not  be  a 
reasonable  time  to  do  this  after  the  year  had  expired  and  after 
Parkhurst  had  ceased  to  be  a  depuiy  sheriff,  so  that  the  bond,, 
when  it  was  delivered,  should  be  delivered  as  a  forfeited  bond. 
The  conclusion  is,  that  as  to  some  of  the  defendants,  they  never 
agreed  to  become  sureties  for  the  acts  of  the  principal,  unless 
others  should  become  jointly  sureties  with  them.  They  never 
consented  to  become  liable  for  the  past  defaults  of  Parkhurst, 
and  therefore  the  bond  declared  on  was  not  the  joint  bond  of 
the  defendants. 
The  judgment  of  the  county  court  is,  therefore,  affirmed. 

B0in>  NOT  SlONXD  BT  ALL  PABTIBS  NaMED  THKBEIK,  VALmiTT  OF:    Sm 

Sharp  Y.  United  States,  28  Am.  Deo.  676,  note  679,  where  this  subject  is  dis* 
cussed  at  length;  also  City  of  Sacramento  v.  Duniap,  14  OaL  423,  and  PeopU 
V.  Hartley,  21  Id.  569,  citing  the  principal  case.  The  principal  case  is  cUs* 
tingoished  in  Pastumpmc  Bank  y.  Oom,  31  Vt.  318. 


GiLMAN  V.  Ball. 

[11  VxBicoaT,  610.] 

One  mat  Reooveb  on  Quantum  Merttit  for  Work  Donb  under  a  Con- 
tract, although  it  was  not  performed  according  to  such  contract,  if  the 
work  is  henefidal  to  him  for  whom  it  has  been  done,  and  the  parties  can 
not,  on  a  rescission  of  the  contract,  be  placed  in  ttatu  quo, 

0ns  who  Promises  to  Pat  for  Work  when  Done,  or  Qive  ma  Note 
therefor  payable  in  a  year,  is,  on  his  refusal  to  give  his  note,  immediately 
liable  to  an  action  for  the  amount  due  for  such  work. 

AonoN  on  book  aocount.  There  was  a  judgment  to  account, 
and  an  auditor  apx>ointed,  who  rex>orted  the  accounts  of  the 
parties.  He  found  that,  if  the  court  should  decide  that  the 
plaintiffs  were  entitled  immediately  to  recover  from  the  defend- 
ant the  whole  sum  due  to  them,  owing  to  his  refusal  to  give 
his  note,  there  was  due  to  them  the  sum  of  seventeen  doUanr 
and  fifty-four  cents;  but  if  the  court  should  decide  that  the 
plaintiffs  were  not  entitled  to  recover  the  balance  due  for  build- 
ing the  wall,  until  the  expiration  of  the  year,  that  there  was  due 
to  them  the  sum  of  one  dollar  and  fifty-nine  cents  only.  The 
county  court  decided  that  the  plaintiffs  were  entitled  to  the  lat- 
ter sum  only,  and  to  this  decision  they  excepted.  The  other 
foots  appear  from  the  opinion. 

J.  A.  Wing,  for  the  plaintiffs. 

O.  H.  Smiih.  for  the  defendant. 
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By  Court,  BENsnerr,  J.  Two  questions  are  raised  in  the  argu- 
ment of  this  case :  are  the  plaintiffs  entitled  to  TnaintAin  an  action 
ior  the  balance  due  them  ?  and,  if  so,  can  such  action  be  brought 
before  the  expiration  of  the  year?  It  is  urged,  that  the  plaintiffs, 
liaving  failed  to  build  a  part  of  the  whole  wall  quite  four  and  a 
half  feet  high,  as  they  had  contracted  to  do,  haye  forfeited  the 
right  to  recover.  It  will  be  seen  from  the  report,  that  the  auditor 
finds  that  the  plaintiffs  have  built  sixty  dollars'  worth  of  wall, 
«t  the  prices  stipulated,  though  a  part  of  the  whole  wall  was  not 
^uite  as  high  as  the  contract  required.  Though  the  plaintiffs 
might  not  be  able  to  recover  on  the  special  contract,  not  having 
specifically  performed  it  on  their  part,  still  we  think,  according 
to  the  current  of  authorities,  they  may  recover  on  a  quantum 
meruit.  It  does  not  appear  that  the  plaintiffs*  failure  to  build 
«ome  portion  of  the  wall  quite  four  and  a  half  feet  high  was 
from  design.  The  defendant  has  the  full  benefit  of  their  labor, 
«nd  principles  of  common  justice  require  that  he  should 
render  an  equivalent  for  the  benefit  received.  The  labor  of  the 
plaintiffs  must,  from  the  very  nature  of  the  case,  be  for  the  per- 
manent benefit  of  the  lands  of  the  defendant,  and  can  not  in  any 
way  be  made  productive  to  the  plaintiffs  by  a  rescinding  of  the 
-contract.  The  parties  can  not  be  placed  in  statu  quo.  The 
-case  of  Dyer  v.  JoTiea,  8  Yt.  205,  is  an  authority  for  this  part 
of  the  case. 

The  auditor  finds  that  the  plaintiffs  have  received  forty-five 
-dollars,  and  that,  as  to  the  balance,  the  defendant,  by  the  agree- 
ment, was  to  pay  it  when  the  wall  was  finished,  or  give  his 
note  payable  in  one  year  from  that  time,  at  his  election.  The 
plaintiffs  made  application  to  him,  and  he  refused  to  give  his 
note  for  any  sum  whatever.  The  effect  of  such  refusal  is  to 
prevent  the  defendant  from  claiming  any  benefit  from  the  alter- 
native of  the  contract,  extending  the  time  of  payment,  and  he 
becomes  immediately  liable  upon  such  refusal.  We  think, 
therefore,  that  the  judgment  below  should  be  reversed,  and 
judgment  entered  on  the  report  for  the  plaintiffs  to  recover  the 
sum  of  seventeen  dollars  and  fifty-four  cents,  as  reported  by  the 
Auditor. 


QvAMTUM  MsRXTiT  ON  Spicial  Contraot:  See  MerriU  v.  Itkaea  <t-  O.  B. 
R.  Co.,  30  Am.  Deo.  130,  and  note  142,  where  the  other  cases  in  this  series 
•oh  this  subject  are  referred  to.  See  also  Booth  v.  T^tomt  15  Yt.  518,  dting 
ihe  principal  i 
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GiLMAN  V.  FtiOK. 
[11  YSBMom,  ne.] 
Patmsnt  ur  WoBTHUtss  OB  Bablt  Dbpbeciated  Bavk  Bills  Ib  not  ^ 
valid  payment    And  a  person  receiving  such  bills,  without  fanlt  or  neg- 
ligence on  his  part,  in  payment  of  a  pre-existing  debt,  may  .treat  the 
payment  as  void  and  resort  to  his  original  cause  of  action. 
AcnoN  ov  Book  Account  mat  be  Maintained  in  snch  a  case. 

AcmoN  on  book  account.  Judgment  to  account  haTing  been 
rendered  and  an  auditor  haTing  been  appointed,  he  reported 
that  the  defendant  in  paying  the  plaintiff  for  certain  goods 
which  he  had  bought  from  him,  gave  to  the  plaintiff,  among  other 
money,  a  fiye-doUar  bill  of  the  Franklin  bank,  in  Boston;  thai 
at  the  time  of  said  payment,  the  defendant  warranted  the  bill» 
and  said  that  if  it  was  not  good  he  would  make  it  good;  that 
said  bank  had  stopped  payment  seyeral  months  previously,  and 
that  this  fact  was,  at  the  time  of  the  payment,  known  to  the  de- 
fendant, but  was  not  known  to  the  plaintiff;  and  that  the  biU 
at  the  time  of  the  payment  was  not  worth  more  than  twenty  or 
tweniy-fiye  cents.  The  county  court  rendered  judgment  on  the 
report  in  favor  of  the  plaintiff  for  five  dollars  and  twenty-five 
cents,  and  the  defendant  excepted. 

MUer  and  Heaton,  for  the  defendant. 

O.  B,  Manser,  for  the  plaintiff. 

By  Court,  Bbdfield,  J.  Notwithstanding  it  is  said  in  Wadef^ 
casCy  5  Co.  114,  in  regard  to  the  payment  of  money,  ''  If  there 
be  any  counterfeit  money  in  the  same,  yet,  if  the  party  then  ac- 
cept tiie  same,  he  can  not  compel  the  party  to  change  it;  or  if  it 
be  rent,  yet  the  once  acceptance  is  good,  and  the  lessor  may  not 
re-enter;"  and  notwithstanding  the  doubts  which  have  been  in- 
timated in  the  intermediate  cases  by  eminent  judges,  it  is  at 
present,  I  apprehend,  well  settled,  both  in  England  and  in  most 
of  the  American  states,  that  a  payment  in  base  coin,  or  counter- 
feit, or  worthless  bank  paper  is  no  valid  payment.  This  is  said 
by  Abbott,  C.  J.,  in  WUkinson  v.  Johnson,  8  Bam.  &  Cress.  428; 
S.  C,  10  Com.  L.  140,*  to  be  the  clear  and  undisputed  general 
rule  of  law.  The  following,  among  other  cases,  fully  sustain 
this  principle:  Jones  v.  Byde,  5  Taunt.  488;  Marble  v.  Hatfield,  2 
Johns.  455  [3  Am.  Dec.  446];  Young  v.  Adams,  6  Mass.  182.     . 

There  is  one  important  exception  to  the  general  rule  above 
stated,  in  regard  to  bills  or  checks,  i.  e.,  where  the  forged  in- 

L  10  Com.  L.  IM. 
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stroment  bears,  or  purports  to  bear,  the  signatore  of  the  person 
accepting  the  samcy  or  of  his  correspondents,  and  he  is  goilty  of 
negligence  in  accepting  a  forged  paper  when  he  had  superior 
means  at  hand  to  determine  its  genuineness,  which  were  not  in 
the  power  of  the  other  party.  This  exception  is,  no  doubt,  well 
founded,  and  is  sustained  by  numerous  adjudged  cases  of  high 
authority:  Bank  of  the  United  States  v.  Bank  of  Georgia^  10 
Wheat.  838;  Oloncester  Bank  v.  Salem  Bank,  17  Mass.  33;  Price  v. 
Neal,  3  Burr.  1864;  Smiih  v.  Mercer,  6  Taunt.  76;  Bank  of  St. 
JIbans  V.  Farmers  and  Mechanics  Bank,  10  Vt.  141  [33  Am.  Dec. 
188.]  In  many  of  the  aboye  cases  the  general  rule  above  stated 
is  fully  and  distinely  recognized-  In  the  case  of  the  Bank  of 
the  United  Stales  v.  Bank  of  Georgia,  Justice  Story  says:  **  The 
modem  authorities  certainly  do,  in  a  strong  manner,  assert, 
that  a  payment  received  in  forged  paper,  or  any  base  coin,  is 
not  good,  and  if  there  be  no  negligence  in  the  party,  he  may  re- 
cover back  the  consideration  paid  for  them,  or  sue  upon  his 
original  demand."  Of  the  same  import  are  the  cases  of  Jones  v. 
Byde, and  Mdrkle  v.  Hatfield.  In  10  Yt.  145,  Judge  Phelps  says: 
"  It  seems  now  well  settled,  that  a  person  giving  a  security  in 
payment,  vouches  for  its  genuineness."  In  most  of  the  more 
recent  cases  it  is  expressly  held,  that  the  party  receiving  such 
forged  or  worthless  paper,  without  fault,  may,  when  he  pays 
money  for  it,  maintain  an  action  for  money  had  and  received,  or 
if  he  receive  it  in  p<iyment  of  a  pre-existing  debt,  resort  to  his 
original  cause  of  action.  In  addition  to  the  above  cases,  this 
point  is  expressly  decided  in  the  case  of  Manufacturers  and  Me- 
chanics Bank  v.  Oore  et  al.,  15  Mass.  75  [8  Am.  Dec.  83].  In 
the  last  case.  Chief  Justice  Parker  says,  "  that  when  goods  are 
purchased  upon  credit,  or  money  borrowed,  and  the  security 
agreed  ux>on  by  the  parties  turns  out  to  be  of  no  value,  and  dif- 
ferent from  what  it  was  represented  by  the  debtor,  it  may  be 
treated  as  a  nullity,  and  an  action  will  lie  immediately  for  the 
sum  it  was  intended  to  secure."  This  was  the  point  then  dis- 
tinctly in  judgment. 

And,  although  in  the  present  case  the  plaintiff  might,  proba- 
bly, upon  the  facts  found,  have  brought  a  special  action,  in  case, 
against  the  defendant,  yet  he  was  not  bound  so  to  do.  He 
might  resort  to  his  original  demand.  And  in  doing  so,  it  is  not 
very  easy  to  perceive  any  good  reason  why  he  is  not  entitled  to 
the  same  remedy,  which  he  would  have  been  entitled  to  if  no 
payment  had  been  attempted.  The  facts  reported  in  the  pres- 
ent case,  show  distinctly  that  it  was  only  by  the  false  and  fraud- 
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tdent  representation  of  the  defendant  that  the  plaintiff  was  in- 
duced to  take  the  bill.  If,  then,  the  plaintiff  may  sue  upon  his 
original  demand,  it  comes  with  a  very  ill  grace  from  the  defendant 
to  insist  that  he  shall  be  deprived  of  his  remedy  on  book,  in  con- 
-sequence  of  the  acknowledged  fraud  of  the  defendant.  For,  with- 
out that,  these  articles  would  have  been  charged  on  book  in  the 
ordinaiy  course  of  business.  But  as  it  has  been  long-settled 
law,  that  a  charge  on  book  is  not  essential  to  the  right  to  main- 
iain  the  action,  no  case  occurs  to  me  where  the  plaintiff  may 
maintain  a  general  action  of  assumpsit,  for  goods  sold  and  de- 
liyered,  and  can  not  equally  Tnaintain  this  form  of  action.  We 
think  the  plaintiff  should  be  allowed  the  present  remedy. 
Judgment  afiSrmed. 

Payment  in  Notes  of  Insolvent  Bank,  Effect  of:  See  CorhU  v.  Btmk 
-qf  Smyrna,  3  Am.  Dec.  635,  note  S52,  where  other  casee  are  oolleoted.  See 
also  Torrey  v.  Baxter,  13  Vt.  45S,  and  Ooodriefi  v.  Tracy,  43  Id.  319,  both 
siting  the  principal  case.  The  principal  case  is  distingniBhed  in  ffaU  v. 
£at(m,  12  Vt.  512. 


MowBB  V.  Watson. 

[11  VxBXOirr,  636.] 

Kbxtbxb  Pabtibs  nob  their  Ck>uN8EL  are  Liable  to  an  AonoN  of 
Slander  for  words  spoken  bona  Jide  in  the  ordinary  coarse  of  judicial 
proceedings;  but  a  party  claiming  this  protection  most  have  spoken  the 
words  in  the  reasonable  and  necessary  defense  or  porsoit  of  his  rights, 
and  words  spoken  by  counsel,  to  be  privileged,  must  have  been  spoken  in 
the  discharge  of  his  duty  to  his  client,  and  must  have  been  pertinent  to 
the  matter  in  question. 

Privilege  of  Counsel  and  Client  in  this  Respect  are  Co-extensive. 

Words  "That  is  a  Lie"  Spoken  to  a  Witness  while  Testifvinq  to  a 
material  point  in  a  cause  then  on  trial,  are  actionable,  if  spoken  by  a 
party  maliciously,  and  with  intent  to  defame  such  witness. 

AcmoN  on  the  case  for  slanderous  words.  The  words  alleged 
to  have  been  spoken  by  the  defendant,  of  and  concerning  the 
plaintiff,  were:  "  That  is  a  lie.  I  do  intend  to  charge  him  with 
telling  a  lie  under  oath."  And  these  words  were  alleged  to 
have  been  spoken  with  reference  to  testimony  which  the  plaintiff 
was,  at  the  time  of  the  speaking,  giving  in  a  court  of  justice,  in 
the  trial  of  a  cause  there  pending,  and  upon  a  material  x>oint. 
The  testimony  in  the  couniy  court  tended  to  prove  that  the  de- 
fendant spoke  to  the  plaintiff  in  this  action  while  testifying  in  a 
cause  on  trial  in  a  court  of  justice,  the  words  "  That  is  a  lie," 
jind  spoke  the  other  words  charged  in  the  declaration,  in  answer 
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to  a  question  of  the  counsel  for  the  defendant  in  that  cause. 
The  court  charged  the  jury,  that  if  the  defendant  left  the  exam- 
ination of  the  witness,  and,  instead  of  addressing  himself  to 
the  court  or  to  his  own  counsel,  entered  into  an  altercation  with 
the  witness,  now  plaintiff,  and  stated  to  others,  about  the  room, 
the  words  complained  of,  with  a  Tiew  to  insult  and  outrage 
the  plaintiff's  feelings  and  defame  his  character,  the  defendant 
was  liable  in  damages,  notwithstanding  he  might  have  supx>osed 
such  a  course  would  incidentally  aid  him  in  the  result  of  his 
suit.  The  jury  found  for  the  plaintiff,  and  the  defendant  ex* 
«epted. 

L.  B.  Feck,  for  the  defendant. 

W.  Uplwm  and  A,  Spalding,  for  the  plaintiff. 

By  Court,  Bedfield,  J.  The  question  raised  by  the  bill  of 
exceptions  in  this  case  is  one  of  veiy  considerable  practical  im- 
portance, and  no  little  difficulty.  It  is  belieyed,  howeyer,  that 
the  principle  upon  which  this  case  must  be  decided,  is  distinctly 
settled  in  Torryy.  Field,  10  Yt.  353.  It  is  there  considered' 
that  the  privilege  of  all,  whose  duiy  or  interest  calls  them  to 
X)articipate  in  the  proceedings  of  courts  of  justice,  is  not  to  be 
made  liable  to  an  action  of  slander  or  libel,  for  anything  spoken 
or  written  therein,  provided  it  be  in  the  ordinary  course  of  pro- 
<!eedings,  or  bona  fide.  This  privilege  extends  to  court,  juiy, 
witnesses,  parties,  and  their  counsel.  I  am  not  inclined  to  believe 
that  there  is  any  good  ground  of  distinction,  as  to  the  extent  of 
this  privilege,  between  counsel  and  client.  Principle  and  au- 
thority seem  to  concur  in  requiring,  that  the  privilege  of  the  one 
should  be  co-extensive  with  that  of  the  other.  The  counsel  is 
but  the  agent  of  the  client,  and  in  that  capacity,  only,  could 
•claim  any  protection.  We  incline,  then,  to  consider,  tiiat  this 
privilege,  as  to  parties  in  courts  of  justice,  is  correctiy  laid  down 
in  that  case,  where  it  is  said,  ''  that  the  pariy  claiming  the  pro- 
tection, must  have  spoken  the  words,  in  the  reasonable  and 
necessary  defense  or  purstiit  of  his  rights,"  in  a  suit  either  then 
pending  or  about  to  be  instituted.  And  words  sx>oken  by 
<K>unsel,  to  be  privileged,  ''  must  have  been  spoken  in  the  course 
of  the  discharge  of  his  duiy  to  his  client,  and  must  have  been 
pertinent  to  the  matter  in  question."  I  apprehend  this  is  the 
general  principle  to  be  deduced  from  the  cases  upon  this  sub- 
ject, and  is  carrying  the  privilege  as  far  as  reason  or  propriety 
would  warrant.  I  do  not,  however,  wish  to  be  understood,  that 
there  may  not  be  found  cases  carrying  the  rule  much  further; 
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but  such  cases  haye  not  been  generally  regarded  as  authority. 
In  the  case  of  Hodgson  v.  Scarlett,  1  Holt,  621,  Mr.  Baron 
Woo^  says:  ''  I  have  always  considered  it  to  be  an  established 
principle  in  law,  that  for  imputed  slander,  originating  in  judi- 
cial proceedings  in  court,  no  action  will  lie;''  thus  most  ob- 
viously extending  the  privilege  to  every  word  spoken  "in 
court,"  whether  pertinent  to  the  issue  or  not.  This  was  at  the 
nisi  prius  trial  of  the  case.  The  words  charged  to  have  been 
spoken  by  defendant.  Sir  James  Scarlett,  were  spoken  by  him 
in  summing  up  to  the  jury,  in  a  case  tried  at  the  Gloucester 
assizes,  and  seemed  to  have  been  admitted,  on  all  hands,  to 
have  been  x>ertinent.  The  rule  thus  laid  down  by  the  learned 
judge  was  much  broader  than  the  case  required.  The  case  was 
discussed  before  the  full  bench,  C.  P.,  and  is  reported  in  ^ 
Com.  L.  204,^  in  note,  and  in  1  Bam.  &  Aid.  232.  The 
judges  delivered  their  opinions  seriatim,  confirming  the  nonsuit 
which  was  ordered  at  nisi  prius.  But  each  judge  puts  much 
stress  upon  the  point  of  the  words  having  been  pertinent  to  the 
matter  in  question.  Lord  Ellenborough  says,  "  it  was  clearly 
proved,  that  the  words  were  relevant  to  the  matter  in  issue." 
Bayley,  J.,  says:  "They,  the  words,  were  no  more  than  the 
counsel  was  privileged  in  using,  as  pertinent  to  the  matter  in 
issue."  Abbot,  J.,  says:  "Here  the  pertinency  of  the  expres- 
sions was  manifest."  Holroyd,  J.,  says:  "His  opinion  in 
this  case  was  governed  first  on  the  ground  of  the  pertinency  of 
the  words  to  the  matter  in  issue,  and  secondly,  that  no  malice 
was  proved." 

In  Sir  Richard  Buckley  and  Wood's  case,  4  Co.  14,  it  is  said, 
the  defendant  is  not  justified  in  preferring  matter  in  the  star 
chamber,  which  was  only  pertinent  to  a  trial  by  indictment,  be- 
cause that  court  had  no  cognizance  of  such  matters,  and  because 
"  the  bill  hath  not  appearance  of  any  ordinary  course  of  justice." 
Chief  Justice  Swift,  1  Swift*s  Dig.  645,  says,  the  defendant  i» 
justified,  "  if  the  words  were  spoken  by  him  as  counsel,  and  were 
pertinent  to  the  matter  in  question;"  and  on  page  488,  "  this  must 
be  understood  where  the  words  are  pertinent  to  the  issue."  Mr. 
Starkie,  in  the  recent  and  greatly  improved  edition  of  his  treatise 
on  evidence,  lays  down  the  rule  thus:  "  But  the  defense  would 
fail,  if  it  appeared  that  the  mode  or  the  extent  of  the  publica- 
tion, was  not  warranted  by  the  usual  course  of  proceedings  in 
such  cases:"  2  Stark.  Ev.  467, 4G8.  In  note  3,  it  is  said,  "  great 
allowance  is  to  be  made  for  what  a  man  says,  when  attending 
his  own  cause.     He  has  a  right  to  the  utmost  freedom  in  com- 

1.  3  Oom.  L.  243. 
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municating  his  sentiments  to  his  counsel  or  the  court;  but  he 
may  not  make  this  privilege  a  cover  for  malicious  slander;*'  cit- 
ing 1  Bro.  40,^  and  4  Yeates,  322.*  To  say  to  a  witness,  who  had 
just  finished  his  testimony,  "  Tou  have  sworn  to  a  manifest  lie,'' 
is  actionable:  Kean  v.  McLaughlin,  2  Serg.  &  B.  469.  To  say 
to  a  witness  while  giving  his  testimony  to  a  material  point  in 
the  case,  ''  That  is  false,"  is  actionable,  if  spoken  maliciously: 
McClaughry  v.  Wetmxyre,  6  Johns.  82  [5  Am.  Dec.  194].  From 
the  foregoing  cases  the  true  grotmd  of  the  privilege  is  readily 
deduced.  Prima  facie,  the  pariy  or  his  counsel  is  privileged  for 
eveiything  spoken  in  court.  If  any  one  considers  himsftlf  ag- 
grieved, in  order  to  sustain  an  action  for  slander,  he  must  show 
that  the  words  sx>oken  were  not  pertinent  to  the  matter  then  in 
progress,  and  that  they  were  spoken  maliciously,  and  with  a 
view  to  defame  him.  So  that  if  the  words  spoken  were  pertinent 
to  the  matter  in  hand,  the  party  and  counsel  may  claim  full  im- 
munity from  an  action  of  slander,  however  malicious  might  have 
been  his  motive  in  speaking  them.  So,  too,  if  the  words  were 
not  pertinent  to  the  matter  in  issue,  yet,  if  the  party  spoke  them 
h(ma  fide,  believing;  them  to  be  pertinent,  no  action  of  slander 
will  lie.  So  that  the  plaintiff,  in  order  to  maintain  this  action, 
must  prove,  first,  that  the  words  spoken  were  not  pertinent  to 
the  matter  then  in  hand,  and  secondly,  that  they  were  not  spoken 
bona  fide.  This  was  the  view  taken  by  the  county  court,  and 
that  judgment  must  be  affirmed.  The  rule  here  laid  down  is 
fully  sustained  by  the  case  of  Torry  v.  Field,  and  numerous 
cases  there  cited,  to  which  case  I  beg  leave  to  refer,  as  contain- 
ing my  own  views  ux>on  th^  propriety  of  the  rule,  more  at  length 
than  it  is  deemed  suitable  here  to  repeat. 

LiABiLiTT  OF  Counsel  fob  Words  Spoken  at  T&ial:  See  StaeispoU  y. 
HenneOf  17  Am.  Dec  187,  and  note  194. 

Words  Imputino  Perjury  are  Actionable:  See  Commom  v.  WaUen, 
27  Am.  Dec  635;  Tliompwn  v.  Luak,  26  Id.  01,  note  95;  Oilman  y.  Lcwdlf 
24  Id.  96,  note  104,  where  the  other  cases  in  this  series  are  collected. 


Wainwright  v.  Websteb. 

[11  YutlcoiiT,  876.] 

Patmxiit  bt  Bills  of  Bank  that  had  Stopped  Payment,  at  the  time  it 
was  made,  does  not  extinguish  the  debt,  although  both  the  person  who 
paid  and  the  person  who  took  the  bills  were  then  ignorant  of  the  failnrt 
of  the  bank. 
1.  Vtgmn  t.  Palmer,  P.  A.  Brown.  a.  Swmrimgm  t.  Birek. 
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Officer  EBcsiyiNa  Writ  for  Service,  is  not  thsbebt  Made  Agent  of 
THE  Plaintiff  for  collecting  the  demand;  and  if  he  receives  payment 
from  the  debtor  he  holds  it  as  agent  of  the  latter  until  he  actually  pays 
it  to  the  creditor. 

Deposition  Taxen  upon  Notice  to  Adverse  Party  is  Admissible,  al- 
though it  was  taken  in  a  case  where  an  ex  parte  deposition  might  have 
been  taken. 

Assumpsit  on  a  promissoiy  note.  Plea,  non  assumpsit.  The 
plaintiff  proved  the  execution  of  the  note,  and  rested.  The  de- 
fendant then  introduced  testimony  tending  to  show  that  the 
plaintiff  left  the  note  with  an  attorney  for  collection;  that  the 
4ittomey  made  a  writ  upon  it  and  gave  it  to  an  officer  to  serve; 
ihat  the  officer  went  to  serve  the  writ,  but  not  finding  the  de- 
fendant at  home,  he  took  payment  from  the  defendant's  father 
in  two  bills  of  the  bank  of  Windsor,  and  promised  to  pay  and 
take  up  the  note.  On  the  twenty-ninth  of  March,  1838,  the 
officer  gave  these  bills  to  the  plaintiff's  attorney,  and  took  up 
the  note.  Nothing  was  known  at  this  time  by  any  of  the  par- 
ties of  the  failure  of  the  bank  of  Windsor.  A  few  days  after, 
the  plaintiff's  attorney  notified  the  officer  that  the  bills  were  not 
good,  and  the  officer  then  offered  them  to  the  defendant's  father, 
l)ut  he  refused  to  take  them.  The  plaintiff  offered  evidence 
tending  to  prove  that  the  bank  of  Windsor  had  wholly  stopjied 
payment  before  the  twenty-ninth  of  March,  1838.  The  plaintiff 
offered  a  deposition,  to  which  the  defendant  objected,  because  it 
was  taken  ex  parte,  more  than  thirty  miles  from  the  adverse 
parly's  place  of  residence,  and  was  not  filed  with  the  clerk  of 
the  court  thirty  days  before  the  commencement  of  the  term  of 
the  court  for  which  it  was  taken.  The  objection  was  overruled. 
!Ehere  was  a  verdict  for  the  plaintiff,  and  the  defendant  excepted. 

Carpenter,  Buck,  and  L.  IL  Peck^  for  the  defendant. 

O.  H.  Smith,  for  the  plaintiff. 

By  Court,  Bennett,  J.  It  is  a  principle  of  law,  too  well  es- 
tablished to  need  authority,  that  where  a  bill  of  exchange,  or 
note  of  a  third  person,  is  received  in  payment  of  a  precedent 
•debt,  the  risk  of  the  insolvency  of  the  maker  is  upon  the  party 
from  whom  tiie  bill  or  note  is  received,  unless  there  is  nu  ex- 
press agreement  between  the  parties  that  the  risk  of  the  ixii)er 
in  this  resjject  is  to  be  the  receiver's,  or  one  is  to  be  implied  from 
the  facts  and  circumstances  of  the  cose;  and  the  great  question 
is,  whether  this  principle  is  applicable  to  ])aper  issued  b}'  an  in- 
«oi*x)omted  bank.  If  it  is  tme,  that  upon  the  payment  of  a 
bank  bill  in  satisfaction  of  a  precedent  debt,  in  the  absence  of 
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all  other  facts,  there  is  an  implied  agreement  that  the  insolvencj 
of  the  batk  is  at  the  risk  of  the  pariy  receiving  the  bill;  then  it 
follows  that  tlie  authorities  applicable  to  bills  of  exchange  and 
promissoiy  notes  do  not  apply  to  the  case  under  consideration. 
It  is  true,  that  by  common  consent,  bank  bills  have,  for  the 
purposes  of  business,  been  treated  as  money;  but  this  is  a  con- 
yentional  regulation  for  the  convenience  of  business,  and  not  a. 
legal  one.  No  state  is  authorized  to  coin  money  or  pass  any 
law  whereby  anything  but  gold  and  silver  shall  be  made  a  "iegiti 
tender  in  payment  of  a  debt.  It  was  decided  at  the  last  term  of 
this  court  in  Rutland  couniy,  that  a  note  payable  in  bank  bilL» 
was  not  negotiable:  11  Yt.  268.^  They  can  not  be  recognized 
in  the  legal  acceptation  of  the  term  as  money,  but  it  is  wholly 
conventional.  This  conventional  understanding  that  bank  bills 
are  to  pass  as  money,  is  founded  upon  the  solvency  of  the  bank 
and  upon  the  supposition  that  the  bills  are  eqtiivalent  in  value 
to  specie,  and  are  at  any  time  convertible  into  specie,  at  the  op- 
tion of  the  holder.  Upon  no  other  ground  do  bank  bills,  by 
common  consent,  pass  as  money;  and  hence,  there  is  an  implied 
agreement  of  the  parties,  at  the  time  the  bills  are  passed,  that 
they  are  eqtiivalent  to  money;  and  they  are  x>aid  by  the  one 
party  and  received  by  the  other  on  that  supposition;  and  tmless- 
this  is  the  case,  the  one  party  does  not  -pSLj  what  he  supposes 
he  pays,  nor  the  other  receive  what  he  intends  to  receive. 
From  this  principle  of  common  consent,  that  bank  bills  should 
pass  as  money,  it  is  the  implied  understanding  of  the  parties 
that  the  receiver  should  take  upon  himself  the  risk  of  all  after 
failures  of  the  bank;  but  this  pnnciple  can  not  be  carried  any 
farther  than  this  conventional  regulation  extends,  and  that  is, 
to  treat  them  as  money  only  so  long  as  the  bank  which  issues 
them  continues  to  redeem  them  in  specie,  or  at  least  in  other 
bilk  equally  acceptable  as  specie  to  the  bill-holder. 

When,  therefore,  a  bank  stops  payment,  the  bills  thereof  cease^ 
by  this  conventional  arrangement,  to  be  the  representative  of 
money;  whether  the  particular  bill-holder  is  apprised  of  that 
fact  or  not;  and  from  that  time,  the  bills  of  such  bank  resume 
their  legal  character  of  promissoiy  notes  and  mere  securities 
for  the  payment  of  money.  If  they  are  afterwards  passed  off  to> 
a  person  equally  ignorant  of  the  failure  of  the  bank,  there  can 
be  no  implied  agreement  from  this  conventional  arrangement  to 
treat  them  as  money,  so  long  as  they  are  convertible  into  specie, 
that  the  receiver  shall  sustain  the  loss  which  had  then  already 

1.  CcUim  T.  Lincoln. 
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accrued  to  the  bill-holder.  It  is  difficult  to  see  why  there  should 
be  a  distinction  between  bank  bills,  after  they  cease  to  be,  by 
any  conventional  arrangement,  the  representatiye  of  money, 
and  other  promissoiy  notes.  The  law  is  well  settled  in  this  and 
other  states,  that  the  payment  of  a  debt  in  a  forged  or  counter- 
feit bank  bill,  is  not  a  satisfaction,  though  both  parties  are 
equally  ignorant  of  the  fact:  See  MarkHe  y.  Hatfield,  2  Johns. 
458  [3  Am.  Dec.  446],  where  Chancellor  Kent  reviews  the  author- 
ities with  much  ability.  The  parfy  paying  must  sustain  the  loss, 
or  rather  is  not  permitted  to  shift  it  upon  the  other  party.  The 
parties,  in  such  ca^,  act  upon  a  mistake;  the  thing  paid  by  the 
one,  and  received  by  the  other,  is  not  what  they  suppose  it  to 
be;  and  it  would,  indeed,  be  highly  inequitable,  that  by  this 
mistake  the  loss  should  be  shifted  from  him,  who  had  already 
sustained  it,  upon  the  other  who  was  equally  ignorant  of  the 
fact.  In  the  case  now  before  the  court,  there  was  a  mutual  mis- 
take. The  parties  supposed  the  bills,  when  paid,  were  then 
convertible  into  specie,  and  equivalent  to  money;  and  both  acted 
upon  this  supposition.  Common  justice  then  forbids  that  this 
loss,  already  sustained,  should  by  this  mutual  mistake,  be 
shifted  from  the  defendant  to  the  plaintiff. 

In  the  state  of  Alabama,  in  the  case  of  Lowrey  v.  IfurriU,  2 
Port.  280  [27  Am.  Dec.  651}..  a  different  doctrine  is  said  to  be 
established,  though  I  have  only  seen  a  note  of  the  case.  In  the 
case  of  Young  v.  Adams,  6  Mass.  182,  a  different  doctrine  is  also 
incidentally  thrown  out;  but  the  same  question  has  been  before 
the  supreme  court,  and  also  the  court  of  errors  in  the  state  of 
New  York,  in  the  case  of  Lighlbody  v.  Ontario  Bank,  11  Wend. 
9,  and  13  Id.  101  [27  Am.  Dec.  179],  where  the  decision  was  in 
conformity  with  the  views  of  this  court,  and  we  think  this  the 
better  opinion,  and  well  sustained  on  principle,  and  calculated 
to  do  the  most  equal  justice. 

It  is  not  the  business  of  the  officer,  who  receives  a  writ  for 
service,  to  receive  pay  on  the  demand.  He  is  only  to  serve  the 
writ,  and  if  the  debtor  pays  the  demand  to  the  officer,  he  holds 
it  as  agent  of  the  debtor,  till  he  pays  it  to  the  creditor.  The 
money  in  this  case  being  paid  to  the  creditor  on  the  twraiiy- 
ninth  of  March,  and  after  the  bank  had  ceased  to  redeem  its 
bills,  is  the  same  as  if  it  had  been  then  paid  by  the  debtor. 

The  statute  requires  notice  to  be  given  of  the  taking  of  a  de- 
position, to  the  adverse  party,  if  living  within  thirty  miles  of  the 
place  of  caption.  If  he  lives  more  than  thirty  miles  therefipm, 
and  has  notice,  though  the  dex>osition  might  have  been  taken 
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«p  parte f  still  Uiis  could  be  no  objection  to  its  admissibiliiy.  The 
third  section  of  the  statute  which  requires  ex  parte  depositions 
to  be  filed  with  the  clerk  of  the  court,  thirty  days  before  the  ses- 
sion of  the  court  in  which  the  trial  is  to  be  had,  can  not  restrain 
the  admissibility  of  a  deposition  taken  with  notice,  though  taken 
in  a  case  where  the  deposition  might  have  been  taken  ex  parte. 

We  discover  no  error  in  the  proceedings  of  the  court  below, 
«nd  the  judgment  is  therefore  afiSrmed. 

Patmsnt  in  Bills  of  Insolvent  Bank,  Eitbct  or:  See  note  to  GUman  v. 
J^eek,  ante,  702. 

In  Bjbctmsnt,  Depositions  Taken  without  Nonos  to  the  warrantor,  are 
•not  admissible  in  evidence:   Woodard  v.  Spiller,  25  Am.  Dec  139. 

Depositions  Taken  upon  Notice  to  Some  but  not  to  all  the  adverse  par- 
ties, may  be  used  against  those  who  had  notice:  Hardy  y.  Blaei/ord,  25  Am. 
Dec  114;  Janes  v.  PUcIier,  24  Id.  716. 


Ebwabds  v.  Ebwabds. 

[11  Vkhmomt,  687.] 
Trupass  mat  be  Maintained  bt  Owner  of  Pebsonal  Propbbtt  for  con- 
▼ersion  thereof,  although  he  was  not  in  the  actual  possession  of  it. 

Tbespass  for  a  hog.  Plea,  the  general  issue.  The  plaintifb 
^ve  in  evidence  a  bill  of  sale  to  them  of  the  hog  in  question, 
signed  by  the  defendant.  It  was  admitted  that  this  bill  of  sale 
was  executed  upon  sufficient  consideration,  and  that  the  defend- 
4uit  was  at  the  time  of  the  sale  the  owner  of  the  hog;  but  he  had 
never  delivered  him  to  the  plaintiflfe,  and  soon  after  he  had 
killed  him  and  converted  him  to  his  own  use.  The  county  court 
^ve  judgment  for  the  plaintiffs,  and  the  defendant  excepted. 

C.  Davis,  for  the  defendant. 

J,  Bell  and  B.  N.  Davis,  for  the  plaintiffs. 

By  Court,  Williams,  0.  J.  The  owner  of  personal  properly 
is  considered  in  law,  as  in  possession.  To  maintain  the  action 
of  trespass,  it  is  sufficient  if  a  plaintiff  shows  himself  to  be 
owner,  or,  against  a  wrong-doer,  that  he  is  in  actual  possession. 
By  the  bill  of  sale,  the  plaintiff  in  this  case  became  the  owner  of 
the  property  sold,  and  as  there  was  no  agreement  that  he  should 
not  take  possession,  he  could  maintain  an  action  of  trespass  against 
any  one  who  destroyed  or  converted  it. 

The  judgment  of  the  county  court  is  affirmed. 

Owner  of  Chattel  has  Sopficisnt  Constbuotivb  Possession  to  main- 
tain trespass:  See  Boot  v.  Chandler,  25  Am.  Deo.  546,  note  543,  where  the 
•other  cases  are  collected. 
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Woodruff  v.  Hinman. 

[11  VKBafoMT,  693.] 
OOHTRAOT  IS  WHOLLT  VoiD  if  any  part  of  the  consideration  thereof  ii  th* 
rappreasing  of  a  criminal  prosecution. 

AonoN  on  a  promissory  note.  Plea,  the  general  issue.  The 
facts  are  sufficiently  stated  in  the  opinion. 

M.  Hale,  for  the  plaintiff. 

C,  Davis  and  N.  H.  Joy,  for  the  defendant. 

Bedfield,  J.  In  the  present  case,  the  principal  consideration 
of  the  note  sued  being  the  costs  and  expenses  of  a  criminal 
prosecution  and  the  discontinuing  the  same,  which  the  plaintiff 
had  no  right  to  do,  the  counsel  for  the  plaintiff  do  not  even 
argue  that  the  consideration  is  valid  to  the  full  extent  of  tho 
contract.  But  as  there  was  included  in  the  note  ten  dollars 
which  the  plaintiff  was  entitled  to  receive  of  the  defendant,  he 
claims  that  the  contract  shall  be  held  good  to  that  amount. 

There  can  be  little  doubt,  I  apprehend,  at  the  present  day, 
that  a  consideration  of  the  character  set  forth  in  the  bill  of  ex- 
ceptions is  against  law  and  void:  Hinesburg  v.  Sumner  et  al.,d- 
Vt.  23;  Armstrong  v.  Ibler,  11  Wheat.  258,  and  cases  cited  in 
note;  Dixon  v.  Olm^tead,  9  Vt.  310  [31  Am.  Dec.  629],  and  the 
case  of  Swasey  v.  Mead  and  Chase,  there  referred  to.  If  a  part 
of  the  consideration  be  invalid  simply,  and  not  unlawful,  the 
contract  is  binding:  Pikard  v.  CoUels,  Yelv.  56;  1  Com  on 
Con.  26;  8  Mass.  51,'  by  Sedgwick,  J.  But  it  is  fully  set- 
tled, that  when  any  portion  of  the  entire  consideration  of  a  con- 
tract is  against  law,  that  the  whole  contract  is  illegal  and  void, 
and  can  not  be  enforced:  Cases  cited  above.  If  part  of  the  con- 
sideration of  a  bill  of  exchange  be  the  sale  of  spirituous  liquors 
contrary  to  law,  though  the  other  part  be  money  lent,  the  entire 
contract  is  void,  and  no  part  of  it  can  be  enforced:  ScoU  v.  Oil- 
man,* 3  Taunt.  226;  Frotherston  v.  Hutchinson,*  Cro.  Eliz.  199; 
Crawford  v.  Morrell,  8  Johns.  253.  The  court  have  not  been 
able  to  perceive  any  ground  ui>on  which  the  plaintiff  can  bo 
permitted  to  recover  upon  this  note  even  to  the  amount  of  what 
was  justly  due  him.  This  is  but  a  reasonable  punishment  for 
including  with  his  just  due  that  which  he  had  no  right  to  take. 


GONTBACTS,  ANT  PaBT  OF  WHOSE  CONSIDERATION  IS  THE  SUPPRESSING  of   a 

criminal  proeecution,  are  void:  See  Sliaw  v.  Spooner,  32  Am.  Dec  348,  note 
350,  where  the  other  cases  ou  this  subject  are  collected. 

1.  BHm  ▼.  Negui,  i.  SeoU  v.  OiUmor;  8.  FeatkertUm  ▼.  moekimm. 
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Foster  v.  McGregor. 

[11  VSBMOKT,  605.] 

Sali  of  Pxbsonal  Pbopebty  Exempt  trom  ExEcunox  is  Vaub  as  againii 
creditors  of  the  vendor,  without  any  change  in  the  poBsesdon. 

Tboyeb  for  a  cow.  Plea,  the  general  issue.  The  jury,  under 
the  instructions  of  the  court,  returned  a  verdict  for  the  plaint- 
iff, and  the  defendants  excepted.  The  other  facts  sufficiently 
appear  from  the  opinion. 

B.  N.  Davis,  for  the  defendants. 
/.  B.  Skinner,  for  the  plaintiff. 

By  Court,  Bennett,  J.  It  has  long  been  the  law  in  this  state, 
and  has  been  most  undeviatingly  adhered  to,  that  upon  the  sale  of 
personal  property,  there  must  be  a  delivery,  and  a  substantial 
and  visible  change  in  the  possession,  or  the  sale  is  fraudident 
and  void  against  creditors.  The  principle  is,  that  the  continu- 
ance of  the  vendor  in  the  possession  of  the  property  after  the 
sale,  tends  to  give  him  a  false  credit,  and  enables  him  to  impose 
upon  third  persons;  and  the  rule  of  law  requiring  a  change  of 
possession  is  well  calculated  to  prevent  fraudulent  sales,  and  is 
founded  ui>on  the  soundest  policy.  No  matter  how  honest  the 
transaction  may  be,  in  point  of  fact,  the  law,  from  principles  of 
policy,  pronounces  it  fraudulent  per  se,  and  void.  But  the  case 
now  under  consideration  is  one  where  the  property  sold  was  not 
liable  to  attachment,  or  execution,  at  the  suit  of  any  of  the 
creditors  of  Bean,  and  there  is  no  reason  why  a  change  in  the 
possession  shoidd  be  indispensable  to  a  valid  sale  as  against  cred- 
itors, any  more  than  as  between  the  parties.  Creditors  could 
have  no  claim  upon  this  cow,  as  a  means  of  satisfying  their 
debts,  and  it  is  idle  to  talk  about  acquiring  a  false  credit  from 
the  possession  of  property  which  is  exempt  from  attachment  and 
execution.  No  principle  of  policy  requires  a  change  in  the  pos- 
session of  such  property.  It  must  be  as  valid  against  creditors^ 
as  against  the  parties  themselves  without  such  change. 

It  has  been  said,  in  the  argument,  that  the  statute  exemption 
of  this  cow  from  legal  process,  is  a  personal  privilege,  and  that 
no  one  can  avail  himself  of  it  but  Bean  himself.  But  this  case 
does  not  depend  ui>on  the  question,  whether,  where  property  is 
taken  on  execution  which  is  exempt  therefrom,  any  one  but  the 
debtor  can  avail  himself  of  such  exemption;  but,  upon  what  is 
the  effect  of  leaving  such  property  in  the  possession  of  the  debtor 
after  sale.    Does  it  enable  the  debtor  to  acquire  a  false  credit? 
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And  is  it  against  siiund  policy  as  opening  the  door  to  fraud? 
We  think  not,  and  that  this  case  shoidd  furnish  an  exception  to 
the  general  rule  on  this  subject. 
The  judgment  below  is,  therefore,  affirmed. 


GiLiiAN  V.  Thompson. 

pi  TSBIIOXT,  643.: 

CouBTs  Obtain  JmusDionoN  of  Dbfbndants  bt  Sbbviob  or  FBocias, 

either  on  their  persons,  or  on  their  property  within  the  Juriadiotioii  of 

the  court 
Whebb  Otfioeb  Attaches  Real  Bstatb  and  Leaves  a  Copt  of  the  writ 

with  the  iown  derk,  the  court  thereby  acquires  jurisdiction  of  the  party. 
Atxaohment  of  Pbopebtt  and  Notice  to  the  Pabtt  abb  Diffebent 

Thinos;  and  the  circumstance  that  the  officer  is,  in  this  state,  by  the 

same  process  commanded  to  attach  and  to  give  notice  does  not  alter 

this  fact. 
Whbbe  Beturn  of  Attachment  does  not  Show  Pebsonal  Sbbyicb,  the 

ooort  may  order  notice  to  be  given  in  any  manner  recognized  by  law,  since 

it  already  has  jurisdiction,  and  a  judgment  rendered  by  it  after  notice 

given  by  publication  is  not  void. 
Unaxtthobized  Alteration  of  Rbtubn  on  Obioinal  Wbit  does  not  affect 

the  title  of  a  purchaser  at  an  execution  sale,  where  such  alteration  was 

not  in  a  part  of  the  return  that  gave  jurisdiction  to  the  court,  but  only  in 

that  which  related  to  notice. 
Fact  that  One  has  Resided  Sevebal  Teabs  in  Canada  does  not  of  itself 

justify  the  inference  that  he  is  an  alien. 
Officeb  is  Excused  fbom  Calling  on  Debtob  to  Choose  Appbai8Ebs» 

where  the  record  shows  that  such  debtor  resides  without  the  state,  and 

that  there  is  no  attorney. 
Descbiftion  of  Land  in  Levy  of  an  Execution  is  sufficiently  certain,  if 

it  can  be  made  so  by  reference  to  a  record. 

Ejectment.  Plea,  the  general  issue.  The  plaintiff  daiined 
title  to  the  land  by  virtue  of  an  attachment  on  mesne  process 
and  a  levy  of  an  execution  in  his  favor  against  Moses  .Norris, 
Mesheck  Norris,  and  David  Norris.  For  the  purpose  of  showing 
the  source  of  the  title  claimed  by  the  defendant,  the  plaintiff 
gave  in  evidence  a  copy  of  a  deed  from  said  Moses  Norris  to  the 
defendant,  conveying  the  land  in  controversy.  He  also  offered 
in  evidence  the  copy  of  the  original  writ  in  the  above-named 
suit  and  the  officer's  return  thereon,  and  the  record  of  a  judg- 
ment in  that  suit,  rendered  against  said  defendants  by  defaidt, 
and  without  any  other  notice  than  the  publication  of  the 
usual  order  in  cases  where  the  defendant  is  out  of  the  state.  It 
appeared  from  the  testimony  that  after  the  judgment  and  levy» 
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and  the  first  trial  of  this  action,  the  plaintiffs  attorney,  without 
leave  of  the  court,  but  openly  and  in  presence  of  the  officer 
who  served  the  writ,  altered  the  word  defendant  to  defendants 
in  the  return  of  the  officer  on  the  writ,  and  at  the  end  of  the 
original  return  added:  **  The  defendants  having  removed  with- 
out this  state,  and  having  no  known  agent  or  attorney  within  the 
same."  The  jury  returned  a  verdict  for  the  plaintiff.  The  other 
lacts  are  sufficiently  stated  in  the  opinion. 

E.  Paddock,  for  the  defendant. 

Maeck  and  SmaUey,  and  E.  O.  Johnson,  for  the  plaintiff. 

By  Oourt,  Collambb,  J.  The  first  question  is,  was  the  judg- 
ment, which  the  plaintiff  recovered  against  Norris,  void,  when 
Tendered?  To  render  the  proceedings  of  a  court  void  (not  erro- 
neous, or  voidable),  the  court  must  be  without  jurisdiction, 
•either  of  the  subject-matter  or  the  parties;  and,  in  such  case, 
the  court,  the  officer  issuing  execution,  and  the  sheriff  who  serves 
it,  are  all  trespassers,  and  no  subsequent  proceedings  can  cure 
the  evil.  Even  the  appearance  of  the  parties  and  submitting  to 
the  court  will  not  confer  jurisdiction.  That  the  court  had  juris- 
diction of  the  subject-matter  of  that  judgment,  that  is,  of  such 
a  debt  to  such  an  amount,  there  is  no  doubt.  Had  they  juris- 
diction of  the  defendants  in  that  suit?  Courts  obtain  jurisdic- 
tion over  the  persons  of  defendants,  who  have  no  personal  ex- 
emptions, by  the  service  of  process  either  on  their  bodies  or 
property,  within  the  jurisdiction  of  the  court.  The  attachment 
of  property  is  one  thing,  the  notice  to  the  party  is  another. 
They  are  different  commands,  and  the  officer  has  distinct  duties 
to  perform  for  these  purposes.  The  circumstance  that  both 
commands  are,  in  this  state,  contained  in  the  same  process,  does 
not  alter  the  case.  If  the  officer  take  personal  property  and 
return  that  he  has  so  done,  or  attach  real  estate  and  leave  a  copy 
with  the  town  clerk,  he  has  made  an  attachment,  and  the  court 
has  jurisdiction  of  the  party.  If  the  return  also  shows  notice,  it 
is  well;  but  if  his  return  shows  the  officer  has  not  done  what 
the  law  requires  he  should  do,  for  that  purpose,  it  is  merely 
<»use  of  abatement.  If  the  defendant  does  not  appear,  and  the 
return  does  not  show  personal  service,  the  court  may  permit 
amendment  of  the  return,  suffer  personal  notice  to  be  otherwise 
shown,  order  personal  notice  or  publication,  or  take  any  other 
course  for  notice,  recognized  by  law,  the  court  having,  already, 
jurisdiction.  This  principle  is  fully  recognized  in  Newton  v. 
Adams  and  Shepherd,  4  Vt.  444. 

In  this  case,  the  return  stated  that  the  officer  had  attached 
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certain  lands,  as  the  property  of  the  defendant,  and  left  a  copy 
in  the  town  clerk's  office.  This  gave  the  court  jurisdiction  of 
the  defendant  party.  All  the  rest  is  matter  of  notice,  and  there 
is  nothing  tending  to  show  that  the  land  was  not  the  property 
of  the  defendants.  The  court  published  notice  and  gave  judg- 
ment, which  judgment  is  not  void.  After  the  plaintiff  had  re- 
covered a  judgment  and  taken  execution  thereon,  and  levied  the 
same  on  the  Icmd  of  one  of  the  defendants,  and  commenced  eject- 
ment therefor,  his  attorney  altered  the  return  on  the  original 
writ.  The  alterations  were  in  no  part  of  the  return  which  made 
the  attachment  and  gave  jurisdiction  to  the  court,  but  only  in 
that  which  related  to  notice.  This  was  unauthorized,  but  what 
was  its  effect  ?  The  judgment  and  levy  gave  the  plaintiff  a  title 
to  the  land.  This  title  can  not  be  vacated  and  he  divested  of 
his  freehold  by  an  alteration  or  destruction  of  the  original  writ, 
any  more  than  a  man  could  lose  his  farm  because  his  attorney 
had,  unauthorizedly,  burnt  up  his  deed.  The  writ  was  no  pari 
of  the  record,  nor  was  its  production  necessary  to  show  the 
plaintiff's  title.  When  a  judgment  is  recorded,  a  copy  of  thai 
judgment  is  all  that  need  be  produced. 

An  alien  may  purchase  land  and  hold  the  same  as  against  the 
grantor,  who  is  estopped  by  his  deed;  and,  if  a  forfeiture  or  es- 
cheat is  produced,  it  is  to  the  state,  and  for  the  state  alone  to 
assert.  But  whether  an  alien  can  acquire  any  right  by  mere  op- 
eration of  law,  without  a  deed  from  the  grantor,  is  another  ques- 
tion. But  even  this  question  does  not  properly  arise  in  this  case. 
All  the  evidence  was,  that  the  plaintiff  had,  for  many  years,  re- 
sided in  Canada.  Now,  this  was  as  entirely  consistent  with  his 
being  a  citizen  of  this  state  as  otherwise,  and,  therefore,  could 
not  justify  the  jury  in  finding  him  an  alien.  When  the  record 
shows,  as  in  this  case,  that  the  debtx>r  resides  without  the  state, 
and  shows  no  attorney,  the  officer  is,  of  course,  excused  from 
calling  on  him  to  choose  appraisers:  3  Yt.  394.^ 

The  degree  of  certainty,  in  the  description  of  land  in  the  levy 
of  an  execution,  has  been  frequently  considered.  It  needs  to 
be  no  more  than  certainty  to  a  common  intent,  and  the  return 
should  be  read  in  the  exercise  of  ordinary  discernment,  and  with 
reference  to  this  rule  of  certainty.  In  this  return,  ''  running 
west  parallel  with  said  lot  line"  means  parallel  with  that  line  of 
said  lot  which  runs  in  a  westwardly  direction.  After  running 
round  a  tract,  it  excepts  about  one  acre  and  a  half,  sold  to  Abel 
Wilder.  This  must,  prima  faciei  mean  sold  by  deed.  And,  as 
all  deeds  are  here  recorded,  that  is  sufficiently  certain  which  may 

1.  OoImIUi  t.  ^InelMT. 
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be  80  made  by  record.    This  is  sufficient,  until  it  be  shown  that  a 
xeferenoe  to  the  record  still  leaves  it  uncertain:  Maeck  v.  Sin- 
<ilair,  10  Vt.  103;  11  Mass.  517.» 
Judgment  affirmed. 

Jurisdiction  of  a  Cause  upon  Attachment  in  a  justice's  court  depends 
vpon  its  being  made  to  appear  that  the  defendant  is  concealed  within  the 
ooiiDty  with  the  intent  mentioned  in  the  statute,  or  has  departed,  or  is  about 
to  depart,  from  the  county  with  like  intent:  Adkina  v.  Brewert  15  Am.  Bee. 
264. 

Distress  of  Debtor's  Property  is  Indispensable  in  Attachment  Suits, 
in  order  to  constitute  the  cause  in  court:  Skinner  v.  Moore,  30  Am.  Dec.  155. 

Description  of  Property  Sold  by  Sheriff,  what  Sufficient:  See  Mar- 
skaiPa  Letaee  y.  Oreet\field,  29  Am.  Dec.  559,  note  561. 


Ltnde  v.  Melvin. 

[11  YSBXONT,  688.] 

Cbattel  is  not  Liable  to  Attachment  by  Creditors  of  Vendor  thereof, 
where  it  was,  at  the  time  of  the  sale,  in  the  possession  of  a  bailee  who 
declined  to  deliver  it  to  the  purchaser  until  the  time  expired  for  which  the 
bailment  was  made,  although  it  was  allowed  by  the  bailee,  before  the 
•expiration  of  the  bailment,  to  go  back  into  the  possession  of  the  vendor, 
Imt  without  the  vendee's  knowledge  or  consent. 

Trover  for  a  cow.  Plea,  the  general  issue.  There  was  a  ver- 
-dict  for  the  plaintiffs,  and  the  defendant  excepted.  The  other 
facts  are  sufficiently  stated  in  the  opinion. 

J,  Savryer,  and  Maeck  and  SmaUey,  for  the  defendant. 

L.  B,  VUaSy  for  the  plaintiffs. 

By  Court,  Bennett,  J.  The  general  rule  that,  upon  the  sale 
of  personal  property,  the  vendee  must  take  possession,  and  that 
the  change  in  the  possession  must  be  substantial  and  visible,  or 
otherwise  it  will  be  fraudident,  per  se,  and  void  against  creditors, 
is  not  to  be  questioned.  This  rule  is  founded  upon  the  sound- 
-est  'policy,  the  object  of  which  is  the  prevention  of  fraud,  but 
the  reason  of  the  rule  does  not  extend  to  a  case  where  the 
vendor,  at  the  time  of  sale,  had  but  a  constructive  possession  of 
the  chattel,  or  to  a  case  where  it  is  exempt  from  attachment  and 
•execution.  At  the  time  this  cow  was  transferred  from  Eidder 
to  the  plaintiffs,  she  was  in  the  possession  of  Hall,  under  a  pre- 
vious contract  with  Eidder,  and  Hall  had  the  right  of  possession 
till  the  first  of  December.  The  plaintiffs,  ui>on  the  purchase 
being  made,  gave  Hall  notice  of  it,  and  requested  him  to  keep 

1.  Bojfliton  V.  Carver. 
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the  cow  for  ihem,  to  which  Hall  assented,  but  declined  to  give 
up  the  cow  before  the  time  was  out,  when  he  was  to  return  her^ 
and  until  he  had  received  back  from  Kidder  his  own  cow. 
Though  Hall  returned  the  cow  in  question  to  Eidder  on  the  first 
or  second  day  of  November,  and  received  back  his  own,  yet  it 
was  without  tiie  knowledge  or  consent  of  the  plaintiffs. 

There  was  no  evidence  that  the  plaintiffs  knew  the  cow  had 
gone  back  into  the  possession  of  Eidder,  or  had  been  attached 
as  his  property,  uniil  after  the  first  of  December,  and  on  the 
third  or  fourth,  the  plaintiffs  made  demand  of  her.  Upon  the 
sale  the  plaintiffs  succeeded  to  all  the  rights  that  Kidder  thex> 
had,  but  neither  Kidder  nor  the  plaintiffs  had  the  right  of  actual 
possession,  until  the  first  of  December.  It  is  urged  in  this  case,, 
that  because  Hall  permitted  the  cow  to  go  back  into  the  pos- 
session of  Kidder  prior  to  the  first  of  December,  though  with* 
out  the  knowledge  or  consent  of  the  plaintiffs,  still  that  while 
in  his  possession  she  was  liable  to  attachment  by  the  creditors  of 
Kidder,  and  it  is  said,  this  case  falls  within  the  principles  of  the 
case  of  Morris  et  al  v.  Hyde,  8  Vt.  352  [30  Am.  Dec.  476].  There 
is,  we  think,  a  marked  distinction  in  the  cases.  In  this,  the  cow, 
at  the  time  of  sale,  was  in  the  possession  of  the  bailee  of  Kidder, 
for  a  time  limited,  the  plaintiffs  had  no  right  of  immediate  pos- 
session, and  could  not  select  an  agent  to  take  or  keep  possession 
for  them,  and  they  in  fact  took,  at  the  time  of  the  sale,  all  the 
possession  within  their  power.  They  notified  the  bailee  of  the 
sale,  and  requested  him  to  keep  the  cow  for  them.  In  the 
case  in  8  Vermont,  the  purchasers  took  the  immediate  pos- 
session of  the  horse  and  put  him  into  the  hands  of  their  agent 
to  keep  for  them,  and  this  agent,  though  without  the  knowledge 
or  consent  of  the  vendees,  shortly  after,  suffered  the  horse  to  go 
back  into  the  possession  of  the  vendor.  The  court  say: ''  Where 
an  act  is  necessary  to  consummate  or  perfect  the  right  or  title 
of  a  party,  and  such  act  is  omitted  through  the  neglect  or  dis- 
obedience of  an  agent,  the  party,  who  commits  his  rights  to  the 
fidelity  of  such  agent,  must  bear  the  consequences."  In  the 
case  now  before  the  court,  Hall,  the  bailee  of  Kidder,  was  not, 
during  the  bailment,  the  agent  of  the  plaintiffs  to  keep  the  cow, 
and  to  say  that  Hall's  permitting  her  to  go  back  into  the  pos- 
session of  Kidder,  before  the  determination  of  his  right,  is  ta 
have  the  effect  to  avoid  the  sale  to  the  plaintiffs,  would  indeed 
be  to  open  the  door  for  fraud  and  collusion. 

We  think  the  court  below  were  correct,  in  holding  that  the 
principles  of  a  fraudulent  sale,  per  se,  do  not  apply  to  the  facts 
in  this  case,  and  the  judgment  of  the  county  court  is  a£Srmed. 
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Collins  v.  Lopftds, 

[10  LnoH,  6.] 

R10BT8  or  1  Cnrxn  Qux  Trust  can  not  bb  Cut  off  bt  ▲  Diobbb  Ia 
equity,  rendered  in  a  proceeding  to  which  he  is  not  a  party. 

Pabol  Gift  by  a  Father  to  his  Dauohter  can  be  established  only  by 
clear  and  convincing  evidence. 

Bbsumftion  of  Possession  bt  Lender,  or  conveyance  of  the  property 
loaned  to  another,  within  five  years,  is  sufficient  to  detennine  the  loan. 

Injunction.  One  Moses  Hughes  deTised  certain  slaves  to  his 
son-in-law,  Samuel  Collins,  in  trust  for  his  daughter,  Polly 
Collins,  the  above  complainant.  Defendants,  judgment  cred- 
itors of  S.  Collins,  brought  their  bill  against  him  and  the  exec- 
utors of  Hughes,  in  which  they  alleged  that  said  slaves  were 
the  property  of  Collins,  and  liable  for  his  debts,  by  reason  of 
his  having  been  in  possession  thereof  for  seven  years.  Decree 
was  rendered  in  their  favor,  which  was  about  to  be  enforced. 
Complainant  thereupon  filed  her  bill,  praying  for  an  injunctiol^ 
against  the  execution  of  said  decree.  Injunction  was  denied. 
Complainant  appealed.    The  further  facts  appear  in  the  opinion. 

Stanard,  for  the  appellant. 

Johnson^  for  the  appellee. 

TuoKEB,  P.  I  am  far  from  thinking  that  the  injunction  in 
this  case  was  improvidently  awarded  by  a  judge  of  this  court. 
The  property  of  the /eme-corer^  settled  upon  her  by  her  father's 
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'will  had' been  decreed  to  be  sold  to  satisfy  her  husband's  debts, 
in  a  cause  to  which  she  was  not  a  party,  her  trustees  alone  beings 
the  defendants.  In  the  estimate  of  a  court  of  equity,  they  were 
unsubstantial  shadows.  That  court  could  not  pronounce  upon 
the  rights  of  the  parties  really  interested,  without  having  them 
before  it.  At  law,  indeed,  the  trustee  is  the  proper  "paxty  de- 
fendant; but  in  equity  no  decree  can  be  rendered  affecting  the 
rights  of  the  cestui  que  trusty  unless  he  is  a  party;  for  it  is  a 
fundamental  principle  of  the  court  that  all  parties,  however 
remotely  concerned  in  interest,  must  be  before  it,  or  no  decree 
can  be  made  to  bind  them:  Mitf.  PI.  144;  3  Munf.  376;'  and  2 
Madd.  Ch.  Pr.  142.  This  is  particularly  the  case  as  to  cestui 
que  trusty  since  the  trustee  is  a  mere  nominal  party,  and  the  real 
beneficial  interest  is  in  the  cestuis  que  trust :  2  Johns.  Ch.  238;' 
1  Ball  &  Bea.  181, 184.'  The  exceptions  to  the  rule  it  is  un- 
necessary to  state,  as  they  woidd  have  no  application  here.  I 
think  the  injunction  was  properly  awarded,  and  that  the  only 
question  in  the  cause  is  ui>on  the  merits.  As  to  the  merits,  I  am 
satisfied  that  the  weight  of  the  evidence  is  decidedly  against  the 
allegation  that  any  of  the  slaves  were  given  to  Mrs.  Collins.  I 
have  in  other  cases  declared  that  I  deemed  it  necessary,  in  order 
to  sustain  an  alleged  parol  gift  by  a  father  to  his  daughter  on 
her  marriage,  that  the  evidence  of  such  gift  shoidd  be  clear  and 
<x)gent;  and  in  that  opinion  I  understood  my  brethren  to  con- 
cur: Brown  v.  Handley,  7  Leigh,  119;  Mdhon  v.  Johnston,  Id. 
^17.  In  this  case,  to  say  the  least,  the  testimony  is  very  meager. 
I  think  it  altogether  insufficient. 

Then  as  to  the  alleged  loan.  It  will  be  unnecessary  to  say 
anything  upon  the  legal  question  spoken  to  in  the  cause.  Jt 
has  been  long  settled  in  this  court,  that  according  to  the  true 
<K)nstruction  of  the  loan  act,  a  resumption  of  possession  by  the 
lender,  or  recording  a  deed  or  will  granting  away  the  property 
to  another,  within  the  five  years,  avoids  the  operation  of  the  act, 
and  puts  an  end  to  the  loan:  Beasley  v.  Owen,  3  Hen.  &  M.  449. 
The  evidence  of  a  loan  in  this  case  is  itself  equivocal.  Hughes, 
having  married  his  daughter  to  Collins,  puts  him  upon  one  of 
his  plantations  to  manage  it  for  him,  and  sends  with  him  various 
slaves,  some  to  work  in  the  field,  and  Dicey  as  a  house-servant. 
She  was  therefore  still  as  much  in  his  service  as  any  of  the  rest, 
and  the  evidence  clearly  proves  that  they  were  not  loaned.  On 
the  whole  of  them,  including  Dicey,  he  always  paid  the  taxes^ 
and  listed  them  with  the  commissioner  of  the  revenue  in  his  own 

1.  Mayo  ▼.  Murcki€,  2.  Malin  v.  Mdlin,  8.  Adcmt^^ai^Ugm'. 
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name.  What  more  can  the  owner  of  slaves  do,  who  places 
ihem  in  the  hands  of  a  manager  to  do  service  on  his  estate? 
How  can  a  creditor  complain  of  being  deceived,  who  advances 
goods  to  my  manager,  not  for  my  use,  upon  the  credit  of  prop- 
erty held  by  him  upon  my  own  estate,  worked  by  my  own  slaves, 
which  slaves  are  listed  in  my  name  on  the  commissioner's  books, 
and  the  taxes  on  them  paid  by  me  ?  .  If  he  uses  ordinary  dili- 
gence, or  if  he  does  not  wink  hard  that  he  may  not  see,  he  must 
learn  that  he  should  not  give  the  credit.  In  this  case,  if  he  had 
gone  to  the  farm,  he  would  have  foimd  it  was  Hughes';  if  he 
had  applied  to  Collins,  he  would  have  learned  that  the  property 
was  not  his;  and  if  (as  was  most  natural)  he  had  gone  to  the 
<K>mmissioner's  books,  which  furnish  a  record  of  the  property  of 
individuals,  he  would  have  there  seen  that  Hughes  claimed  to  be 
the  owner  of  the  slaves,  and  paid  taxes  on  them  as  such.  In  no 
other  way  can  the  owner  of  properly  imder  the  management  of 
another,  better  manifest  his  own  rights,  and  negative  a  preten- 
sion on  the  part  of  creditors  to  charge  his  estate  with  the  debts 
of  that  other.  Therefore,  even  if  there  was  no  further  proof,  I 
should  be  of  opinion  to  reverse  the  decree. 

But  it  is  proved  that  in  four  years  after  the  marriage,  Hughes 
himself  went  and  lived  on  the  place  which  Collins  lived  on,  and 
continued  to  live  there  till  his  death.  It  was  managed  for  him 
by  Collins,  and  he  received  the  crops,  allowing  Collins  a  part  of 
them  for  his  services.  He  lived  in  the  house  where  Dicey  was 
liouse-servant,  and  even  if  she  had  not  before  that  time  been  i;i 
his  possession,  yet  from  that  time  she  must  be  construed  to  have 
been  so.  The  possession  must  be  construed  to  be  with  the 
property,  unless  the  contrary  be  actually  proved;  and  that  has 
not  been  done  here,  as  Dicey  was  a  menial  in  a  household  where 
a  father  and  his  daughter  and  son-in-law  appear  to  have  resided 
together,  all  having  the  services  of  the  slave;  the  father  having 
^as  one  of  the  witnesses  testifies)  ''gone  to  live  with  them  that 
the  daughter  might  be  better  provided  for."  Upon  the  whole, 
I  am  of  opinion  that  this  is  one  of  the  numerous  instances  af- 
forded by  our  courts,  of  an  attempt  to  make  one  man  pay  an- 
other's debts. 

I  am  of  opinion  to  reverse  the  decree,  reinstate  the  injunction, 
and  send  the  cause  back  for  further  proceedings. 

The  other  judges  concurring,  decree  reversed,  injunction  rein* 
stated,  and  cause  remanded  for  farther  proceedings. 

Pabxeb,  J.,  absent. 

Am.  Dbo.  Vol.  XXXIT~M 
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JUDQKENTS    AGAINST    TRUSTEE,    WHEN   BiND    GlSTUI    QUB    TrUST.— Tb» 

general  rale  laid  down  in  the  principal  case,  that  in  all  proceedings  affecting 
the  trost  estate,  whether  brought  by  or  against  third  persons,  the  cestal*  que 
trtut  most  be  made  parties  in  order  to  bind  them  by  the  judgment  and  decree 
rendered  therein,  has,  with  a  few  exceptions,  to  be  hereinafter  noted,  been 
universally  received  as  the  just  and  correct  doctrine  on  this  subject:  Perry 
on  Trusts,  sec.  873;  Freeman  on  Judgments,  sees.  157,  173;  Coop.  £q.  PI.  35;. 
Mitf.  Eq.  PI.  176;  Story's  Eq.  PI.  187;  Hill  on  Trustees,  543,  545;  PiaU  v. 
OUver,  2  McLean,  269;  Hdm  v.  Hardin,  2  B.  Mon.  231;  Caldwell  v.  Taggart, 
4  Pet.  202;  Sprague  v.  Tyewi,  44  Ala.  338;  HarrU  v.  MeBane,  66  N.  0.  334^ 
White  V.  Hayjies,  33  Ind.  540;  Dunn  v.  Seymour,  3  Stockt.  220;  Fish  v.  //oto- 
land,  1  Paige,  20;  Schenck  v.  EUmgwoody  3  Edw.  Ch.  175;  StiUweU  v.  Me- 
Nedy,  1  Green's  Ch.  305;  WiUink  v.  Mwrrxa  Canal,  3  Id.  377;  Whelan  t, 
Whelan^  3  Cow.  537;  Bifidd  v.  Taylor,  1  Mol.  198;  Adame  v.  SL  Leger,  I 
Ball  A;  Bea.  184;  Kirk  v,  Clark,  Preo.  Ch.  275;  Malin  v.  MaUn,  J.  C.  238;  . 
DougUu  V.  Horj^al,  2  Sim.  &  Stu.  184;  Morse  v.  Sadler,  1  Cox,  352;  CaLver* 
ley  V.  Phelp,  6  Madd.  332;  and  when  the  cestuis  que  trust  are  infants,  th» 
general  rule  is  said  to  be  especially  applicable:  Orrok  v.  Binney,  Jao.  523. 
Thus  in  a  suit  brought  for  the  purpose  of  obtaining  relief  against  a  mortgage, 
held  by  a  trustee,  all  the  eeatms  que  trust  should  be  joined:  Clemous  v.  Elder^ 
9  Iowa,  273;  so,  also,  if  a  daim  for  necessaries  furnished  is  sought  to  be  en- 
forced against  the  trust  estate:  Preweit  v.  LoMd,  36  Miss.  494;  or  in  a  suit 
against  a  trustee  to  have  a  purchase  made  him  declared  to  be  for  the  benefit 
of  the  trust  estate:  Campbell  t.  Johnston,  1  Sandf.  Ch.  148.  If,  on  the  other 
hand,  the  suit  is  brought  by  the  trustee,  in  order  to  clear  the  trust  propert}^ 
from  an  adverse  claim,  the  cestuis  que  trust  are  equally  necessary  parties: 
Blake  v.  AUman,  5  Jones'  Eq.  407;  Seed  v.  Beed,  16  N.  J.  Eq.  248.  So, 
likewise,  in  suits  to  foreclose  or  redeem  mortgages  of  the  trust  estate,  all  the- 
ce>4uis  que  trust  must  be  joined  either  as  plaintiffs  or  defendants:  Martin  ▼. 
Beed,  30  Ind.  218;  Henley  v.  Stone,  3  Beav.  355;  Lowe  v.  Morgan,  1  Bro.  Ch. 
368;  Palmer  v.  Carlisle,  1  Sim.  &  Stu.  423;  Drew  v.  Harmon,  5  Prioe,  319; 
Calverley  v.  Phelp,  6  Madd.  229;  Wilton  v.  Jones,  2  You.  A;  Coll.  Ch.  224; 
fOttboum  V.  Fallows,  1  Ry.  &  M.  741;  Tales  t.  Hambly,  2  Atk.  237;  Thomas^ 
V.  Dunning,  5  De  G.  &  Sm.  618.  But  see  contra,  Johnson  v.  Bobertson,  31 
Md.  476;  ^.  J.  F,  Co,  v.  Ames,  1  Beas.  Ch.  506.  And  the  same  reasons  ap- 
ply for  having  all  the  parties  before  the  court,  when  the  suit  is  brought  by  a 
cestui  que  trust,  against  a  trustee,  as  exist  when  the  proceedings  are  instituted 
by  a  stranger:  Perry  on  Trusts,  sec.  875. 

The  foregoing  rule,  however,  is  by  no  means  arbitrarily  enforced,  but  is 
controlled  by  convenience  and  necessity,  with  a  just  regard  to  the  peculiar 
circumstances  of  each  case:  Freeman  on  Judgments,  sec.  173.  But  if  no  such 
considerations  exist,  and  the  relaxation  of  the  rule  is  not  conducive  to  con- 
venience, or  required  by  necessity,  the  want  of  the  cestuis  que  trust,  as  parties- 
to  a  suit  in  relation  to  the  trust  property,  unless  the  trustee  is  expressly  an- 
ihorized  to  represent  his  cestuis  que  trust  by  statute  or  otherwise,  prevents  the 
judgment  and  decree  from  binding  or  affecting  their  interests:  Piatt  v.  Oliver, 
2  McLean,  308.  Thus,  where  there  is  a  definite  and  fixed  trust  fund,  in  whid^ 
each  of  the  cestuis  que  trust  is  entitled  to  a  certain  and  aliquot  part,  distinct 
from  the  others,  so  that  there  is  no  common  interest  in  the  object  of  the  bill, 
all  the  ceetuis  que  trust  need  not  be  joined  in  a  suit  by  one  for  his  individual 
share:  Perry  on  Trusts,  sec.  882;  HUl  on  Trustees,  546;  Caldwell  v.  Taggart, 
4  Pet  202;  Smitli  v.  Snow,  3  Madd.  10;  Hutchinson  v.  Toumsend,  2  Keen,  675; 
Perry  v.  Knott,  5  Beav.  293;  Hughson  v.  Cookson,  3  You.  &  Coll.  378;  Hunt 
V.  Peacock,  11  Jur.  555;  Sandlford  v.  Jodrelk  2  Sim.  &  Gif.  176;  PiaU  v.  OU- 
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Mr,  2  McLean,  307;  MmUgamerie  t.  Bath,  3  Ves.  560.  This  exception  hu^ 
however,  been  ciiticiaed,  and  the  practice  oondemned;  nor  will  it  be  recog- 
nized when  the  fund  U  uncertain  and  an  acooonting  is  necessary:  Akxaander 
V.  MuUin$t  2  By.  &  M.  668;  Lenaghan  v.  SmUh,  2  Phil.  301;  or  if  an  assign- 
ment has  been  made  by  a  centui  que  trtut  of  his  interest,  he  need  not  be  mad» 
m  party:  Ooodson  t.  ElUwn,  3  Boss.  583;  or  if  the  demand  upon  the  trust 
property  existed  before  the  creation  of  the  trust,  no  necessity  exists  of  join- 
ing the  xttiU  que  trud  in  a  suit  against  the  trustee  to  enforce  the  same:  Story 
Eq.  Pi  191;  PicM  y.  Oliver,  2  McLean,  307.  So  also  trustees  for  the  pay- 
ment of  debts  and  legacies  under  a  will,  may  sustain  a  suit  without  bringing 
tiie  beneficiaries  before  the  court:  MUet  v.  Davis,  19  Mo.  408;  as  where  a  bill 
is  filed  by  an  executor,  or  trustee  of  a  fund  for  the  payment  of  creditors,  for 
the  purpose  of  obtaining  directions  in  reference  to  the  execution  and  manage- 
ment of  the  trust:  Coe  v.  BeckwUh,  31  Barb.  339;  Beal  v.  Crc^fton,  5  6a.  301. 
Li  Wakeman  v.  Orover,  4  Paige,  23,  a  suit  by  a  creditor  against  his  debtor 
and  an  assignee,  to  set  aside  the  assignment  on  the  ground  of  fraud,  without 
the  cestu/iB  que  trutt  being  joined,  was  sustained,  and  a  similar  proceeding  was 
upheld  in  WilleU  v.  Struger,  17  Abb.  Pr.  152.  But  see  contra.  Stout  t.  ffig- 
bee,  4  J.  J.  Marsh.  632.  So  likewise  a  judgment  against  the  assignee  of  an 
insolvent  debtor  is  conclusive  on  the  cestuis  que  trust,  unless  it  can  be  im- 
peached for  fraud  or  collusion:  Held  v.  Flanders,  40  HI.  470.  And  where  a 
guardian  contracts  to  pay  the  mother  of  his  wards  a  certain  sum  for  their 
support,  in  a  suit  by  the  mother  to  set  off  the  sum  against  a  judgment  held 
by  the  guardian,  it  was  held  that  the  wards  were  not  necessary  parties:  Lind' 
sey  V.  Stevens,  5  Dana,  104.  Under  the  codes  of  procedure,  which  severally 
require  that  all  actions  should  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  it  has  been  decided  by  an  overwhelming  weight  of  authority,  that 
an  assignment  of  a  chose  in  action,  absolute  in  its  terms,  so  that  the  legak 
title  vests  in  the  assignee,  although  accompanied  by  a  collateral  agreement,. 
by  virtue  of  which  the  assignee  is  to  receive  only  part  of  the  proceeds  of  the- 
suit,  "and  is  to  account  to  the  assignor  or  other  person  for  the  residue,  ot 
eTen  when  he  is  to  thus  account  for  the  whole  proceeds;  or  by  virtue  of  which' 
the  absolute  transfer  is  made  conditional  upon  the  fact  of  recovery,  or  by 
which  his  title  is  in  any  other  similar  manner  partial  or  conditional,"  enUtles- 
the  assignee  to  sue  in  his  own  name;  that  the  judgment  rendered  in  such  ao- 
tion  is  binding  on  the  assignor,  so  that  the  debtor  can  not  be  exposed  to  a- 
aeoond  action  brought  by  any  of  the  parties  to  whom  the  assignee  is  bound  to- 
account:  Poraeroy's  Bemedies,  sec.  132;  Wetmore  v.  San  Francisco,  44  Cal. 
294;  OradwoM  ▼.  Harris,  29  Id.  150;  Castner  v.  Sumner,  2  Minn.  44;  fFii^ 
iams  V.  Norton,  3  Kans.  295;  Cottle  v.  Cole,  20  Iowa,  481;  Curtis  v.  Mohr,  1$ 
Wis.  615:  Hilton  v.  Wanng,  7  Id.  492;  Wilson  v.  Clark,  1 1  Ind.  385;  ^  ./«n. 
V.  Broum,  44  N.  Y.  228;  Meeker  v.  Claghorn,  44  Id.  349;  Sheridan  v.  Mat>,or,. 
68  Id.  30;  and  the  same  doctrines  prevail  in  several  of  the  states  which  Liiv» 
not  adopted  the  codes:  BoynUm  v.  WiUard,  lO  Pick.  166;  CuHis  v.  Ces.Ka'% 
AdnCr,  1  Hamm.  432;  Rogers  v.  Haines,  3  GreenL  362. 

When  the  Cbstuis  Que  Tbu8t  are  Numerous. —The  principal  exc  op- 
tion to  the  general  rule  requiring  all  cesiuis  que  trust  to  be  made  partie*  in 
any  proceeding  affecting  their  interest  in  order  to  bind  them  by  the  judgm  nt 
therein,  arises  when  the  cestuis  que  trust  are  very  numerous,  and  it  would  oa 
impossible  or  impracticable  to  bring  them  all  before  the  court.  This  exo  ip* 
tion,  and  the  reasons  for  the  same,  were  Well  stated  by  the  court  in  Fiatt  v, 
Oliver,  2  McLean,  307,  as  follows:  **  Where  there  is  a  general  trust  for  crud- 
itors,  or  others,  whose  demands  are  not  specified  in  the  creation  of  the  trvs^ 


Digitized  by 


Google 


724  Collins  v.  LoFFXua  [Virginia^ 

as  their  number,  or  the  difficulty  of  ascertaining  who  may  answer,  etc,  it  is 
not  necessary  to  make  all  the  creditors  parties.  The  bill  should  state,  in  such 
case,  that  it  is  filed  in  behalf  of  all  interested.  And  it  is  upon  this  ground 
of  numerous  parties,  as  well  as  upon  the  ground  of  ^rtual  representation, 
and  the  general  nature  of  the  trust,  that  trustees  of  real  estate,  for  payment 
of  debts,  may  ordinarily  maintain  a  suit  either  as  plaintifEs  or  defendants, 
without  bringing  before  the  court  the  creditors  or  legatees  for  whom  they  are 
trustees,  which,  in  many  cases,  would  be  ahnost  impossible."  The  case  of 
Kerr  v.  BlodgeUf  48  N.  Y.  62,  is  an  instructive  illustration  of  this  doctrine. 
In  tluht  case,  an  insolvent  partnership  had  made  an  assignment  for  the  benefit 
of  its  creditors.  One  of  the  creditors  brought  an  action  in  Ms  own  behalf, 
and  that  of  others  who  should  come  in  and  claim  the  benefit  thereof,  against 
the  assignee,  for  an  accounting  and  distribution  of  the  trust  fund.  An  order 
was  made  appointing  a  referee  to  take  and  state  the  account  of  the  assignee, 
«nd  to  report  the  amount  due  such  creditors  as  should  come  in  and  seek  the 
benefit  of  the  action.  Notice  was  given  to  the  creditors  by  publication,  di- 
recting them  to  exhibit  their  demands.  The  court  held  such  a  proceeding  to 
be  sanctioned  by  the  doctrines  of  equity  as  indispensable  to  the  distribution 
of  trust  funds  and  the  settlement  of  trust  estates,  and  that  in  the  absence  of 
fraud,  all  the  creditors  of  the  assignor  were  bound  by  the  decree,  whether 
they  came  in  and  proved  their  claims  or  not,  and  that  a  creditor  who  failed 
to  do  this  was  barred,  although  he  had  no  notice  of  the  action,  and  knew 
nothing  of  it  until  after  the  distribution  of  the  trust  fund.  See  also  Thomp' 
tony.  Brown,  4  Johns.  Ch.  619;  Wilder  v.  Keeler,  23  Am.  Deo.  781;  3  F^ge, 
164;  Egberts  v.  Wood,  24  Am.  Dec.  236;  3  Paige,  518;  Brooks  v.  Gibbons,  4 
Id.  374;  McKenzie  v.  L'Amoureux,  11  Barb.  516;  Shaw  v.  B.  B,  Co,,  5  Gray, 
i70;  Willink  v.  Canal  Co.,  3  Green's  Ch.  377;  N,  J.  FrankliniU  Co,  v. 
Ames,  1  Breas.  507;  Perry  on  Trusts,  sec.  885;  Pomeroy*s  Remedies,  432,  and 
<:ase8  cited.  For  similar  reasons,  an  action  was  sustained  foreclosing  a  mort- 
gage of  real  estate  vested  in  trustees  for  the  benefit  of  two  hundred  and  fifty 
subscribers,  without  making  the  latter  parties:  Vcm  VecJUen  v.  Terry,  2 
Johns.  Ch.  197;  and  a  like  proceeding  was  permitted  against  the  trustee  for 
the  holder  of  three  hundred  and  twenty  railroad  bonds,  sued  for  the  purpose 
of  foreclosing  a  prior  mortgage:  Board  of  Supervisors  v.  M,  P,  B.  B.  Co,,  24 
Wis.  127.  It  is  said,  however,  that  the  beneficial  interests  of  the  ceatms  ^ne 
trust  must  be  the  same,  in  order  that  a  few  may  represent  a  larger  number, 
and  that  where  this  is  not  the  case,  they  must  all  be  brought  before  the  court. 
Evans  v.  Stokes,  1  Keen,  24;  Newton  v.  Egmont,  4  Sim.  574;  Biehardson  v. 
Larpent,  2  You.  &  ColL  Ch.  507;  Long  v.  Younge,  2  Sim.  385;  Bainbrigge  v. 
BuHon,  2  Beav.  539;  Cray  v.  Shaplin,  2  Sim.  &  Stu.  267;  Attomey-generai 
V.  Heelis,  Id.  76,  and  cases  cited.  What  number  of  cestuis  (£ue  trust  will  be 
considered  so  great  as  to  permit  the  presence  of  all  of  them  to  be  dispensed 
with  on  the  grounds  of  necessity  and  convenience,  has  never  been  judicially 
decided.  It  is  inferred  that  each  case  must  depend  mainly  upon  its  own 
peculiar  circumstances.  In  Harrison  v.  Stevardson,  2  Hare,  533,  twenty-one 
cestuis  que  trust  were  required  to  be  joined.  In  other  cases,  where  suits  were 
brought  nearly  twenty  years  after  the  creation  of  the  trust,  and  the  oestuis 
que  trust  numbered  twenty-six  in  one  and  twenty-seven  in  another,  a  few  were 
permitted  to  sue  in  behalf  of  all,  for  the  purpose  of  obtaining  an  execution  of 
the  trusts:  Smart  v.  Bradstock,  7  Beav.  500;  Baieman  v.  Margerison,  6  Hare, 
496. 

Statute  or  Limitations  against  Trustees,  when  Bass  Cestuis  Que 
Xbust. — ^A  difference  of  opinion  existed  at  an  early  day,  in  referenoe  to  th* 
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effects  apon  the  rights  of  a  cestui  que  trust,  after  the  rmming  of  the  statute  of 
limitations  has  completely  barred  the  legal  estate  of  the  tmstee.  In  the  im- 
portant case  of  Lechjnere  v.  Earl  of  Carlisle,  3  P.  Wms.  215,  Jekyll,  M.  K, 
said:  **  The  forbearance  of  the  trustees,  in  not  doing  what  it  was  their  office 
to  have  done,  should  in  no  sort  prejudice  the  cestuis  que  trust f*  and  Lord 
Macclesfield  once  overruled  the  plea  of  the  statute  of  limitations,  on  the 
ground  that  the  legal  estate  was  in  trustees:  Lawley  v.  Lawhy,  9  Mod.  32. 
Lord  Hardwicke,  on  the  contrary,  in  a  veiy  carefully  considered  opinion,  said; 
**  The  rule  that  the  statute  of  limitations  does  not  bar  a  trust  estate  holds  only 
between  cestui  que  trust  and  the  trustee,  not  as  between  cestui  que  trust  and  the 
trustee  on  the  one  side,  and  strangers  on  the  other;  for  that  would  make  the 
statute  of  no  force  at  all,  because  tiiere  is  hardly  any  estate  of  consequence 
without  such  trust,  and  so  the  act  would  never  take  place.  Therefore,  where 
the  cestui  que  trust  and  his  trustee  are  both  out  of  possession  for  the  time 
limited,  the  party  in  possession  has  a  good  bar  against  them  both:"  LlewelUn 
V.  Madnoorth,  3  Eq.  Cas.  Abr.  579;  and  this  is  now  the  generally  accepted 
doctrine  both  in  England  and  the  United  States:  Crowther  v.  Crowther,  23 
Beav.  305;  Havenden  v.  Annesley,  2  Sch.  &  Lef.  629;  Peniland  v.  Stokes,  2 
B.  *  B.  75;  Allen  v.  Sayer,  2  Vem.  368;  Wych  v.  East  India  Co,,  3  P.  Wms. 
309;  Thomas  v.  Thomas,  2  Kay  &  J.  79;  Cholmondelei/  v.  Clinton,  2  Jac  & 
W.  191;  Hemdtm  v.  Pratt,  6  Jones'  Eq.  327;  Fleming  v.  (?*Zm«r,  35  Ahi.  62; 
Mason  v.  Mason,  33  Ga.  435;  Watkins  v.  Specht,  7  Coldw.  585;  Crook  v.  Olen, 
30  Md.  55;  Bryan  v.  Weems,  29  Ala.  423;  Coleman  v.  Walker,  3  Mete.  (Ky.)  65j 
Smilie  v.  Biffle,  2  Barr,  152;  Elmendor/  v.  Taylor,  10  Wheat.  152;  WUliams 
V.  Otey,  8  Humph.  563;  Wooldridge  v.  Planters'  Bank,  1  Smed.  297;  Worthy 
v.  Johnson,  10  Ga.  358;  Long  v.  Cason,  4  Rich.  Eq.  60;  Henson  v.  Kinard,  3 
Strobh.  Eq.  371;  Pledgery,  Easterling,  4  Bich.  101;  and  the  fact  that  the 
cestui  qui  trust  is  an  infant  will  not  change  the  rule:  Wooldridge  v.  Planters* 
Bank,  1  Smed.  297;  Pendergastv.  Foley,  SGsk.  1;  Williams  v,  Of«y,  8  Humph. 
563;  Ooss  v.  Singleton,  2  Head,  67;  Worthy  v.  Johnson,  10  Ga.  358;  Long  v. 
Cason,  4  Bich.  Eq.  60;  although  this  latter  doctrine  admits  of  some  doubt  in 
England:  Hill  on  Trustees,  268.  This  rule  applies,  however,  only  where  the 
trustee  can  sue,  but  fails  to  do  so.  If  the  tmstee  is  estopped  from  suing  by 
a  sale  of  the  property,  thus  uniting  with  the  purchaser  in  a  breach  of  trust, 
the  wrong  is  to  the  beneficiaries,  not  to  him.  He  can  not  sue,  and  the  bene- 
ficiaries, if  under  disability,  are  not  affected  by  the  statute:  Parker  v.  Hall,  2 
Head,  641. 


Pownal  v.  Taylor. 

[10  LxroH,  172.J 

PBonsioir  IN  A  Dked,  Declaring  that  the  Property  Conveyed  should 
be  subject  to  the  maintenance  of  the  grantor,  is  not  a  condition  upon  the 
breaking  of  which  the  grantor  may  re-enter,  but  is  simply  a  charge  upon 
the  land,  enforceable  in  equity. 

Date  of  Reoordino  a  Deed  may  be  Ascertained  from  the  clerk's  official 
certificate  of  the  fact  and  time  of  recording.  But  whether  it  will  be  pre- 
sumed that  the  recording  took  place  before  the  subsequent  deed  was  ex- 
ecuted, in  a  case  in  which  the  antagonist  title  depends  on  a  subsequent 
conveyance  from  the  same  grantor,  and  a  special  verdict  finds  that  the 
deed  wak  duly  recorded,  gucere. 
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A0VZRAS  PoSSBSnON  BT  A  DxfXimAKT  BlSIDINO  OK  THE  Lh3n>,  wOl  not  bo 
presumed,  withont  some  tortious  act  on  his  part,  so  as  to  defeat  a  oon- 
veyanoe  by  the  owner  not  in  the  aotnal  ocoapancy  of  the  land. 

GouBTS  WILL  NOT  IimcB  Advxbsb  Po68B88ioy  in  the  absence  of  a  speoial 

finding  thereof. 

Ejectment.  The  juiy,  in  a  special  verdict,  found  substan- 
tially, that  John  Po^wnal,  sen.,  owner  of  the  premises  in  dis- 
pute, conveyed  the  same,  on  March  7,  1817,  to  John  Pownal, 
jun. ,  of  George.  Both  parties  resided  on  the  land.  This  deed, 
which  was  found  in  hoBC  verba,  contained  the  provision,  that  in 
consideration  of  the  same  the  grantee  would  support  and  main- 
tain the  grantor  and  his  sister  during  their  natural  lives,  and 
that  the  property  should  be  bound  therefor  into  whosesoever 
hands  it  might  come.  On  October  4,  1825,  John  Pownal  of 
George,  while  residing  on  the  land,  conveyed  the  same  to  Asa 
Everett,  in  trust  to  secure  the  payment  of  a  debt  then  owing  by 
him  to  Taylor.  This  deed  the  jury  found  to  have  been  duly  re- 
corded, and  set  forth  the  same  in  hcec  verba.  Indorsed  on  the 
back  of  the  deed  was  the  clerk's  certificate  of  recording  on  the 
fourth  of  October,  1825.  The  deed  contained  a  power  of  sale 
upon  the  failure  to  satisfy  the  obligation  to  Taylor.  On  De- 
cember 16, 1825,  John  Pownal  of  George  recoDveyed  the  prem- 
ises to  John  Pownal,  sen.,  the  deed  reciting  the  fact  that  the 
grantor  was  no  longer  able  to  furnish  the  support  and  main- 
tenance agreed  upon  by  the  deed  of  March  7,  1817.  John 
Pownal,  sen.,  on  the  same  day,  by  a  deed  substantially  the  same 
as  that  of  March  7,  1817,  conveyed  the  land  to  the  defendant, 
who  immediately  removed  upon  the  land,  and  has  resided  there 
ever  since.  On  June  6,  1826,  John  Pownal,  sen.,  in  considera- 
tion of  one  hundred  and  twenty-five  dollars,  conveyed  the  same 
land,  in  absolute  fee,  to  defendant.  All  these  deeds  were  found 
to  have  been  duly  recorded.  Everett,  the  trustee,  the  condi- 
tions of  the  deed  of  trust  not  being  complied  with,  sold  the  land 
to  Thomas  Taylor  on  March  9, 1831.  Everett  had  no  further  pos- 
session of  the  land,  except  that  which  arose  from  going  thereon 
at  the  time  of  sale.  It  was  also  foimd  that  John  Pownal  of 
Oeorge  had  failed  to  furnish  the  support  and  maintenance  stip- 
ulated for  by  the  deed  of  March  7,  1817.  Upon  the  foregoing 
verdict  judgment  was  given  for  the  plaintiff,  to  which  a  super* 
aedeas  was  fiUowed. 

Johixaony  for  the  plaintiff  in  error. 

Leigh,  for  the  defendant  in  error. 

Stanabd,  J.    The  deed  from  John  Pownal,  senior,  to  hia 
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nephew  Jolm,  oonveyed  the  land  therein  mentioned  to  the  gran- 
tee, and  the  proyision  of  that  deed  by  which  it  is  declared  that 
the  property  thereby  conyeyed  should  be  subject  nerertheless  to 
the  maintenance  of  the  grantor  and  his  sister  Elizabeth,  did  not 
operate  as  a  condition  under  which  the  grantor  could,  on  the 
&ilure  of  the  grantee  to  furnish  the  maintenance  which  he  had 
stixmlated  to  furnish  to  the  grantor  and  his  sister,  lawfully  re- 
enter on  the  land  and  revest  in  himself  the  legal  title  therein. 
ThiA  and  other  provisions  of  the  deed  import  no  more  than  that 
the  property  should  be  and  remain  charged  as  a  security  for  the 
•due  performance  of  the  grantee's  covenant  to  furnish  mainte- 
nance. Such  is  the  only  rational  interpretation  of  the  provision 
that  the  property  should  be  subject  to  the  m^tenance  and  sup- 
port, and  bound,  therefore,  into  whosesoever  hands  it  might  come. 
Such  language  imports  a  lien  on  property  in  the  hands  of  the 
grantee  and  his  assigns,  not  a  condition  by  which  the  title  to 
that  property  is  to  be  extinguished,  and  with  it  the  lien  thereon. 
The  special  verdict  finds  that  the  deed  of  trust  of  the  fourth 
of  October,  1826,  from  John  Pownal,  junior,  to  Everett,  was  duly 
recorded,  but  does  not  specify  the  time  of  recording;  and  it  is 
objected  that  as  the  statute  does  not  prescribe  any  time  for  the 
recording  of  such  instruments,  but  deprives  them  of  efficacy 
against  creditors  and  subsequent  purchasers  without  notice  until 
jrecorded,  no  sufficient  title  is  shown  under  that  deed  to  over- 
reach the  rights  derived  under  the  subsequent  deeds  of  John 
Pownal,  junior,  and  John  Pownal,  senior.  The  jury  having  found 
that  the  deed  was  duly  recorded,  in  a  case  in  which  the  antago- 
nist title  depends  on  a  subsequent  conveyance  from  the  same 
grantor,  the  argument  is  very  strong  to  support  the  proposition 
that  the  necessary  intendment  from  such  a  finding,  or  rather 
that  the  only  interpretation  of  such  a  finding,  is  that  the  record- 
ing took  place  before  the  subsequent  deed  was  executed;  that 
the  recording  found  by  the  jury  of  this  deed  must  be  considered 
as  found  in  relation  to  the  hostile  claim  asserted  under  the  sub- 
sequent deed,  and  that  the  only  sense  in  which  it  could  be  duly 
recorded  in  respect  to  the  subsequent  conveyance  is,  that  it  has 
all  the  efficacy  in  respect  to  the  subsequent  conveyance  that 
could  be  derived  from  recording  it.  I  however  give  no  final 
opinion  on  this  point.  The  most  that  could  be  made  out  of  the 
objection  would  be  to  render  the  verdict  in  this  respect  ambigu- 
ous, and  a  venire  de  novo  necessary.  But  this  result  ought  not 
to  take  place  here.  The  jury  find  the  deed  in  hoec  verba,  and  it 
appears  that  the  deed  so  found,  and  in  evidence  before  the  jury» 
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has  on  it  the  clerk's  official  certificate  of  the  fact  and  time  of  re-^ 
cording.  I  see  no  valid  objection  to  a  reference  by  the  court 
below,  or  by  this  court,  to  iliat  certificate,  to  ascertain  the  date- 
of  the  recording  of  the  deed,  for  the  purpose  of  remoTing  the 
ambiguity,  if  any,  which  the  finding  that  the  deed  was  duly  re- 
corded leaves  in  respect  to  the  date  of  the  recording. 

It  is  objected,  that  the  conveyance  made  by  Everett  to  the^ 
purchaser  at  the  sale  under  the  deed  of  trust  is  nugatory,  because 
the  land  at  the  date  of  the  conveyance  was  in  the  possession 
of  the  grantee  of  John  Pownal,  senior,  and  such  possession,  it 
is  contended,  was  adverse,  and  disabled  the  party  out  of  posses- 
sion from  conveying.  The  effect  of  this  objection,  if  available^ 
is  not  to  protect  any  right  shown  to  be  in  the  objector,  but  Uy 
disable  the  pariy  having  the  title  from  conveying  it.  It  should 
therefore  distinctly  appear  to  be  warranted  by  the  finding  of  the 
juiy.  It  is  a  sufficient  answer  to  this  objection  to  say  that  the 
verdict  does  not  find  that  the  possession  of  the  plaintiff  in  error 
was  an  adverse  possession.  His  possession  simply  is  found,  and 
it  is  not  fit  that  he  should  be  allowed  to  say  that  the  act,  which 
may  be  rightful,  and  is  not  found  to  be  otherwise  by  the  ver- 
dict of  the  jury,  is  tortious,  for  the  piurpose  of  frustrating  tha 
otherwise  effectual  conveyance  of  the  party  having  title.  Th& 
most  that  can  be  said  is,  that  on  the  facts  found,  the  jury  might 
have  found  the  possession  to  be  adverse.  This,  however,  ha& 
not  been  done,  and  it  is  at  least  problematical  whether  it  ought 
to  have  been  done.  The  possession  of  John  Pownal,  junior^ 
after  the  deed  of  trust  was  not  tortious,  nor  could  he  have- 
alleged  it  to  be  so,  to  disqualify  the  trustee  from  conveying. 
He  was  tenant  at  sufferance,  and  his  possession  was  consistent 
with  the  right  conveyed  by  the  deed  of  trust.  The  possession 
of  those  coming  in  under  him  with  notice  of  the  deed  of  trust,, 
was  impressed  with  the  same  attributes,  and  had  the  jury  been 
asked  to  find  expressly  that  their  possession  was  adverse,  it 
would  have  been  indispensable  to  show  that  that  possession  wa» 
obtained  without  notice  of  the  deed  of  trust:  Newman  v.  Chap- 
man,  2  Rand.  93  [14  Am.  Dec.  766].  Even  this  fact  of  want  of 
notice  is  not  found,  if  it  could  properly  have  been  found  in  the 
face  of  the  fact  that  the  deed  of  trust  had  been  duly  recorded 
some  weeks  before  the  subsequent  conveyances  were  executed. 
Tlie  entry  of  Everett  to  make  the  sale  does  not  appear  by  the 
verdict  to  have  been  opposed,  nor  his  title  to  make  it  contro- 
verted, by  the  occupants  of  the  land,  and  their  possession  thereof 
is  not  found  to  be  adverse,  or  in  hostility  to  the  right  so  asserted 
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and  exercised  by  him.  There  is  no  doubt  of  the  correctness  of 
the  proposition  that  though  the  occupant  trace  his  title  to  the 
grantor  under  whom  the  plaintiff  in  ejectment  claims,  he  may 
show  that  his  possession  is  adverse,  so  as  to  enable  him  to  take 
the  benefit  of  the  statute  of  limitations,  and,  under  particular 
circumstances,  to  disable  the  pariy  evicted  from  conveying. 
But  no  such  case  is  found  by  this  verdict,  and  I  am  therefore  of 
opinion  that  the  objection  to  the  efficacy  of  the  conveyance  from. 
Everett  is  not  well  founded. 

On  the  whole,  I  am  of  o{)inion  to  affirm  the  judgment  of  the 
circuit  superior  court,  with  costs. 

Cabell,  J.,  concurred  in  the  opinion  that  the  judgment  should 
be  affirmed. 

TuoKEB,  P.  The  omission  in  the  special  verdict  to  find  ex- 
pressly on  what  day  the  deed  of  trust  was  recorded  being  obvi- 
ated by  the  certificate  of  the  clerk  indorsed  on  the  deed,  which, 
shows  that  it  was  recorded  on  the  day  of  its  date,  all  other  diffi- 
culties in  the  case  are  easily  got  over.  Thus,  there  is  nothings 
I  think,  in  the  position  that  the  provision  for  support  and  main- 
tenance constituted  a  condition,  for  the  breach  of  which  the 
grantor  might  re-enter.  It  was  a  charge,  not  a  condition.  It 
was  a  declaration  of  a  beneficial  interest  or  a  trust,  which  might 
be  enforced  in  equity,  but  which  was  perfectly  consistent  with 
the  existence  of  the  fee  in  the  grantee.  The  distinction  is  well 
understood  between  a  declaration  of  use  and  a  condition.  A 
feofEment,  ea  intentione,  does  not  make  a  condition,  unless  an 
express  re-entry  be  limited.  It  creates  a  trust  or  confidence, 
which  may  be  enforced  in  equity:  1  Bac.  Abr.  631.  If  it  were 
a  condition,  the  re-entry  for  breach  of  it  would  defeat  the  estate, 
and  with  it  the  charge  or  beneficial  interest.  Thus,  in  the  case  be- 
fore us,  the  land  is  made  subject  to  the  support  of  the  grantor 
and  his  sister.  She,  accordingly,  instantly  acquired  a  beneficial 
interest,  which  she  might  have  enforced  by  bill  in  equiiy.  But 
if  the  provision  is  a  condition,  then,  for  the  breach,  the  grantor 
might  re-enter,  defeat  the  estate,  reinvest  himself  with  his  origi- 
nal title,  and  annihilate  the  vested  interest  which  had  been  by 
his  own  solemn  act  conferred  upon  Elizabeth,  his  sister.  This^ 
can  not  be,  unless  the  grantor  had  expressly  reserved  the  right 
to  re-enter  upon  failure  of  the  grantee  to  fulfill  the  purposes  of 
the  grant. 

The  second  position  of  the  counsel  is  not  more  tenable.  The 
deed  of  trust  was  no  violation  of  the  provisions  of  the  grant.    It 
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was  in  subordination  to  them,  and  the  creditor,  and  all  persons 
claiming  under  his  deed  of  trust,  took  subject  to  the  charge  or 
incumbrance  created  for  the  support  of  the  grantor  and  his 
sister.  And  even  were  it  otherwise,  the  legal  tiile  passed  by  the 
deed,  and  the  remedy  was  only  in  equify:  Taylor  v.  King,  6 
Munf.  358  [8  Am.  Dec.  746];  Harris  v.  Harris,  Id.  367. 

The  next  objection  is  iliat  the  deed  of  Asa  Everett  the 
trustee  was  inoperative,  by  reason  of  the  adverse  possession  of 
the  defendant.  The  fallacy  of  this  position  is  obvious.  John 
Pownal,  senior,  had  conveyed  to  his  nephew,  subject  to  a  charge 
declared  upon  the  face  of  the  deed.  The  nephew,  thus  invested 
with  the  fee,  incumbers  it  with  a  deed  of  trust,  which  is,  of 
course,  subordinate  to  the  prior  charge.  He  then  reconveys  to 
John  Pownal,  senior,  who,  having  constructive  notice  of  the 
trust,  takes  subject  to  it.  He  then  conveys  the  estate,  thus  sub- 
ject to  the  trust,  to  John  J.  Pownal,  the  defendant,  who  in  like 
manner,  takes  subject  to  the  trust.  The  trustee  entered  and 
sold  without  objection,  and  when  he  so  entered,  the  possession 
must  be  adjudged  to  have  been  in  him :  Hob.  322;  Litt. ,  sec.  701. 
The  possession  of  the  defendant  could  not  be  adverse.  He  was 
but  the  pturchaser  of  the  equity  of  redemption.  He  had  pur- 
chased with  notice  of  the  trust,  and  therefore  subject  to  it. 
The  possession  of  his  grantor  was  the  possession  of  the  trustee, 
as  they  stood  in  the  relation  of  mortgagor  and  mortgagee.  He 
must  therefore  be  taken  to  hold  the  possession,  as  his  grantor 
held  it,  for  the  mortgagee.  Having  but  an  equity,  he  will  not 
be  taken  to  hold  adversely  without  some  tortious  act,  and  none 
such  appears.  His  possession  was  consistent  with  the  creditors' 
title.  I  am  aware  of  no  case  in  which  it  has  been  held  that  the 
right  of  a  creditor  by  deed  of  trust  to  enforce  his  lien  by  sale, 
has  been  defeated  by  a  conveyance  to  a  purchaser  of  the  equity 
of  redemption,  with  full  notice  of  the  previous  trust.  On  this 
ground,  I  am  of  opinion  that  the  deed  of  the  trustee  was  opera- 
tive and  valid;  and  I  prefer  to  rest  the  case  on  this  principle, 
without  resorting  to  others  upon  which  it  might  be  sustained. 
It  may  be  remarked,  however,  that  as  the  jury  have  not  ex- 
pressly found  an  adverse  possession,  the  court  can  not  infer  it: 
Taylor  v.  Horde,  1  Burr.  113;  HaU  v.  HaU,  3  Munf.  536.  To 
presume  it,  would  be  to  presume  without  evidence,  that  the  de- 
fendant had  committed  a  wrong;  and  this,  too,  for  the  purpose 
of  defeating  a  legitimate  exercise  by  the  lawful  owner,  of  that 
most  essential  right  of  property,  the  power  of  alienation.  The 
utmost  strictness  in  the  finding  should  always  be  required  of 
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liiiD  who  desires  to  defeat  his  adversary's  just  rights  merely  by 
proof  of  his  own  tort:  See  Wheaton's  Sel.  N.  P.  553.  I  am 
of  opinion  to  affirm  the  judgment. 

Judgment  affirmed. 

Pabksb  and  Bbookb,  JJ.,  absent. 

Pkbsonal  Chabge  in  Deed.— In  Taylor  v.  Lanier,  9  Am.  Deo.  599,  a 
^olanae  in  a  deed  '*  that  the  grantee  is  to  provide  for,  maintain,"  ate,  the 
grantor's  daughter  daring  her  life,  was  constmed  to  be  a  personal  charge  on 
the  grantee,  and  not  a  charge  upon  the  property  conveyed.  In  Jaekaon  v. 
Topping^  19  Id.  515,  a  covenant  on  the  part  of  the  grantee  to  maint4iin  the 
grantor  and  pay  his  debts,  and  if  he  fails  to  do  so  the  grantor  may  re-enter, 
'Was  construed  to  amount  to  a  condition. 

The  frincipal  case  is  cited  in  Campan  v.  Chene,  I  Mich.  415,  to  the  point 
that  a  provision  in  a  deed,  that  the  grantee  shall  support  and  maintain  the 
4prantor,  is  a  personal  covenant  only,  and  not  a  condition. 


Moss  V.  Gbeen. 

[10  LXZOB.  251.] 

CoKTRAOT  JOB  THE  TRANSFER  OF  PROPERTY,  by  the  terms  of  whloh  the 
purchaser  advances  a  part  of  the  purchase  money,  and  the  seller  reserves 
the  right  to  abrogate  the  contract  by  returning  the  money  so  advanced, 
with  interest,  at  a  particular  time;  and  if  not  so  abrogated,  the  contract 
to  be  executed  by  the  purchaser  paying  the  residue  of  the  purchase 
money,  and  the  seller  surrendering  the  possession  of  the  property,  is  a 
conditional  sale  and  not  a  mortgage.  Tucker,  P.,  and  Brooke,  J., 
dissenting. 

Retentiok  of  Possession  bt  a  Vendor  will  not  Change  the  nature  of 
a  conditional  sale,  so  as  to  render  the  same  a  mortgage. 

Where  a  Plaintiff  in  a  Suit  to  Redeem  a  Mortoaoe  Fails  by  reason 
of  the  court  holding  the  transaction  sued  on  to  be  a  conditional  sale, 
equity,  to  prevent  further  litigation,  will  order  a  decree  in  favor  of  the 
plaintiff  for  the  balance  of  the  purchase  price,  with  interest,  but  without 
costs. 

Bill  to  redeem  certain  slaves  alleged  to  have  been  mortgaged. 
Plaintiff  had  judgment.  Defendant  appealed.  The  facts  suffi- 
-cientlj  appear  in  the  opinion  of  Parker,  J. 

Shands,  for  the  appellant 

Leigh,  for  the  appellee. 

Stakasd,  J.  A  careful  examination  of  the  record  has  resulted 
in  the  conviction  that  the  transaction  between  these  parties  which 
the  appellee  insists  was,  and  the  court  below  has  adjudged  to  be, 
«  loan  secured  by  mortgage,  was  a  conditional  sale  ami  pur- 
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chase.  This  to  me  is  made  manifest  by  the  terms  of  the  bill  of 
sale,  coupled  with  the  evidence  of  Parham  and  Myrick.  The 
real  contract,  as  imderstood  by  both  parties  and  the  witnesses, 
was  a  sale  of  the  slaves  at  a  price  fairly  fixed  to  the  satisfaction  of 
both  parties;  the  one  intending  to  buy,  and  the  other  being  willing 
to  sell;  the  purchaser  advancing  a  part  of  the  purchase  money; 
the  seller  reserving  the  right  to  abrogate  the  contract  of  sale  by 
returning  the  money  so  advanced,  with  interest,  at  or  before  a 
particular  time;  and  if  not  so  abrogated,  the  contract  to  be  com- 
pletely executed,  by  the  purchaser  paying  the  residue  of  the  pur- 
chase money,  and  the  seller  surrendering  the  possession  of  the 
slaves.  To  give  the  relief  sought  by  the  appellee,  would  be  to 
give  the  active  assistance  of  a  court  of  equity  to  a  party  seeking 
to  absolve  himself  from  a  fair  contract.  This  ought  not  to  be 
done. 

My  opinion  therefore  is,  that  the  decree  of  the  court  of  chan* 
ceiy  is  erroneous  and  ought  to  be  reversed:  and  as  the  appellant 
avows  his  willingness  to  pay  the  balance  of  the  purchase  money; 
and  as,  from  delay  by  reason  of  the  pursuit  of  a  supposed  right 
of  redemption,  and  the  sanction  of  that  claim  by  the  court  be* 
low,  and  the  possession  by  the  appellant  of  the  slaves,  there  may 
be  some  difficulty  in  the  recovery  of  it  by  a  suit  at  law,  which  in 
strictness  was  the  proper  remedy — therefore,  to  prevent  the  occa- 
sion of  future  litigation  between  the  parties,  I  ^hinlr  it  fit  that  a 
decree  should  be  rendered  in  favor  of  the  appellee  for  the  balance 
of  the  purchase  money  and  interest,  but  without  costs. 

Pabeer,  J.  The  bill  was  filed  in  this  case  to  redeem  certain 
slaves  alleged  to  have  been  conveyed  to  the  defendant  as  a  secu- 
riiy  for  the  repayment  of  a  loan  of  three  hundred  and  ninety- 
three  dollars  and  eighty-nine  cents.  The  answer,  which  is 
responsive  to  the  bill,  denies  that  the  deed  for  the  slaves  was  in- 
tended merely  as  a  security  for  money  loaned.  It  avers  that  the 
respondent  refused  to  advance  his  money  on  the  terms  proposed 
by  Green  of  pledging  a  slave  for  the  repayment;  but  that  the 
proposition  made  and  accepted  was,  that  if  Green  would  sell 
him  a  negro  woman  named  Creasy  (whose  husband  he  owned), 
with  her  two  children,  for  a  price  ascertained,  he  would  advance 
the  sum  then  required  by  Green,  in  part  payment,  and  Green 
should  be  at  liberty  to  return  it  on  or  before  the  twenty-fifth  of  the 
ensuing  December,  and  avoid  the  contract;  but  if  not,  that  he 
would  pay  the  balance,  and  take  the  slaves  in  possession.  The 
depositions  of  Parham  and  Myrick  go  far  to  verify  this  state- 
ment.    Green  had  applied  to  Parham  to  get  from  Moss  the 
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money  he  wanted,  and  said  he  would  give  a  bill  of  sale  for  a 
negro  woman,  to  secure  the  repayment  with  interest,  at  the  fol- 
lowing Christmas,  and  that  if  the  money  was  not  paid  at  that 
time,  Moss  should  have  the  negro.  When  Parham  made  this 
proposition  known  to  Moss,  he  at  first  refused  to  have  anything 
to  do  with  Green,  but  after  some  conversation  said,  if  Green 
would  let  him  have  Greasy  and  her  two  children,  he  would  ad- 
vance the  money  he  wanted,  upon  condition  that  he  would  let 
him  have  them  at  a  fair  value.  That  value  was  then  agreed  on 
between  Parham,  the  agent  of  Green,  and  Moss,  at  six  hundred 
dollars,  and  it  was  arranged  that  Moss  should,  if  Green  approved 
it,  advance  the  sum  then  required  by  Green,  and  take  a  convey- 
ance of  the  slaves,  with  a  stipulation  that  if  the  sum  so  advanced 
was  returned  by  Christmas,  with  interest.  Moss  would  release 
the  slaves,  but  if  the  money  was  not  then  returned,  he  would 
make  up  the  sum  of  six  hundred  dollars,  and  keep  them.  Par- 
ham informed  Green  of  this  proposition  and  valuation,  who  said 
he  was  willing  to  comply  with  it;  that  Creasy  was  the  negro 
woman  he  preferred  to  sell,  and  that  he  thought  six  hundred 
dollars  a  fair  price  for  her  and  her  children.  After  this,  Parham 
took  no  further  part  in  the  transaction,  except,  as  he  says,  to 
write  a  letter  to  Moss  (which  it  does  not  appear  that  he  received), 
informing  him  of  Green's  acceptance  of  his  terms. 

The  bill  of  sale  was  written  and  attested  by  Howell  Myrick. 
He  proves,  that  he  was  requested  by  Moss  and  Green  to  write  a 
conditional  bill  of  sale  for  Creasy  and  her  two  children;  that 
Moss  had  previously  bought,  at  a  sheriff's  sale  made  by  Myrick, 
a  negro  woman  belonging  to  Green,  named  Bhoda;  and  it  was 
agreed  on  the  occasion  referred  to  that  the  price  paid  for  Bhoda 
was  to  be  a  part  of  the  consideration  money  for  Creasy  and  her 
^children,  and  that  the  balance  of  the  consideration  money  in 
the  conditional  bill  of  sale  mentioned  should  be  paid,  as  it 
was  in  fact  paid,  to  Myrick.  The  bill  of  sale  expresses  the  con- 
sideration to  be  three  hundred  and  nineiy-three  dollars  and 
eighty-nine  cents,  and  is  in  the  common  form  of  such  instru- 
ments, but  reserving  liberty  to  Green  to  repay  the  said  sum  of 
three  hundred  and  ninety-three  dollars  and  eighty-nine  cents, 
with  interest,  on  the  twenty-fifth  of  the  ensuing  December,  in 
which  event  the  sale  was  to  be  void.  If,  however.  Green  neg- 
lected or  refused  to  do  so,  then  he  bound  himself,  upon  Moss' 
paying  him  the  additional  sum  of  two  hundred  and  six  dollars 
Mid  eleven  cents  (to  make  up  the  price  agreed  on  of  six  hundred 
^dollars)  to  deliver  Creasy  and  her  children  to  Moss,  and  to 
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make  him  a  complete  title  therefor.  No  time  is  fixed  for  thi» 
additional  payment,  but  it  most  necessarily  hare  been  after  the- 
twenty-fifth  of  December,  because,  until  that  day  expired,  it 
coald  not  be  known  whether  Oreen  would  pay  the  thre& 
hundred  and  ninety-three  dollars  and  eighty-nine  cents  or 
not.  Oreen  failed  to  pay  or  tender  the  money  at  the  time  stipu- 
lated, but  on  the  twenly-seventh  of  December,  merely  said  to 
Moss  he  was  ready  to  settle  with  him,  if  he  would  pay  him  for 
his  board;  which  it  seems  had  been  due,  if  due  at  all,  some  eight 
or  nine  years  before.  Moss  got  possession  of  the  slayes,  and  on 
the  same  twenty-seventh  of  December,  offered  to  pay  the  addi- 
tional two  hundred  and  six  dollars  and  eleven  cents;  which  Green 
refused,  and  in  1821  brought  this  suit 

Upon  this  state  of  facts,  the  question  propounded  to  the  court 
is,  whether  this  transaction  between  Oreen  and  Moss  was  a 
mere  mortgage  or  a  conditional  sale?  If  it  was  in  its  inception 
a  mortgage,  I  agree  that  the  court  will  not  permit  it  to  be  con- 
verted into  an  absolute  purchase,  for  the  default  in  the  payment 
of  the  mortgage  money  at  the  appointed  time.  The  rule  is, 
once  a  mortgage  always  a  mortgage,  to  which  the  right  of  re- 
demption is  inseparably  incident,  and  can  not  be  restrained  by 
any  clause  or  agreement  whatever,  made  at  the  time  of  the  loan: 
WiUeU  V.  Winnell,  1  Vem.  488  (which,  by  the  very  terms  of  the 
statement,  was  admitted  to  be  a  borrowing  of  money  and  a  mort- 
gage to  secure  it).  But  if  the  intention  of  the  parties  is  to  do 
something  more  than  provide  a  securiiy  for  money  loaned  or 
advanced,  and  to  make  a  conditional  sale  if  a  further  sum  is  ad- 
vanced or  the  first  sum  is  not  repaid,  there  is  certainly  no  rule 
of  law  which  authorizes  a  court  to  control  that  intention.  Thus, 
in  the  case  of  Newcomb  v.  Bonham,  Id.  8,  214,  232,  where  A. 
made  an  absolute  conveyance  for  a  sum  of  money  paid,  and  by 
another  deed  of  equal  date  the  lands  were  made  redeemable  at 
any  time  during  the  life  of  the  grantor,  the  final  decision  of  the 
court  of  chancery,  affirmed  in  the  house  of  lords,  was  that  the 
estate  was  absolute  in  the  grantee  after  the  death  of  the  grantor; 
there  being  proof  that  such  was  the  intent  of  the  parties  and 
their  understanding  at  the  time.  So  in  the  case  of  OJiapman'8 
AdnCx  V.  Twmer^  1  Call,  280  [1  Am.  Dec.  614],  an  instrument 
in  the  following  words  was  held  to  be  a  conditional  8ale«  irre- 
deemable after  the  day  fixed  for  the  payment  of  the  money 
loaned:  **I  this  day  received  of  Mr.  Jno.  Turner  the  sum  of 
thiriy  pounds,  and  put  a  negro  woman  named  Hannah  in  his 
bands  as  security,  and  if  the  said  thirty  pounds  is  not  paid  at  or 
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before  next  July  Hanover  court,  the  said  Turner  is  to  have  the 
said  negro  for  the  said  thirty  pounds.  (Signed)  Bichard  Chap- 
man." The  "words  ''and  put  a  negro,  etc.,  in  his  hands  as 
security,"  were  considered  to  have  effect  by  construing  the  sale 
as  defeasible  till  July  Hanover  court  (during  which  time  the 
negro  would  be  only  a  security),  and  afterwards  absolute: 
whereas  the  other  words  of  the  agreement,  ''and  if  the  said 
thirty  pounds  is  not  paid  at,  etc.,  Turner  is  to  have  the  said 
negro  for  the  said  thirty  pounds,"  would  have  no  effect  (Judge 
Boane  said),  without  decreeing  the  sale  absolute  after  default  in 
non-payment.  It  was  also  said  in  that  case,  that  no  loan  was 
contemplated  between  the  parties,  as  Turner  had  refused  to 
lend,  wishing  to  invest  his  money  in  property. 

That  case  is  stronger  against  the  oonstrucidon  placed  on  it  by 
the  court  than  the  one  at  bar,  because  the  thirty  pounds  was  not 
proved  to  have  been  the  value  of  the  negro,  agreed  on  between 
Turner  and  Chapman,  or  to  have  been  a  fair  value;  although,  as 
Judge  Boane  said,  it  did  not  fall  short  of  the  general  estimate 
of  the  witnesses  "  in  any  excesdve  degree."  Here,  it  is  proved 
that  the  six  hundred  dollars  was  the  full  value  of  the  slaves, 
and  that  Ghreen  was  willing  to  sell  them  at  that  price,  subject  to 
his  right  to  return  the  portion  of  the  money  paid,  within  a  stipu- 
lated time.  In  the  other  circumstances  the  cases  are  alike.  The 
sale  was  defeasible  until  Chrisianas,  and  until  that  period  the 
slaves  would  be  considered  as  a  security;  but  if,  after  that,  it  is 
not  deemed  to  be  absolute,  we,  shall  have  to  reject  the  subse- 
quent words  of  the  agreement,  and  plainly  violate  the  intention 
of  the  parties.  In  this  case,  too.  Moss  refused  to  lend  money 
and  take  a  bare  security.  His  object  was  to  buy  the  wife  of  a 
slave  he  owned,  but  to  give  time  to  Green  to  return  the  money 
advanced.  That  object  was  well  known  to  Green,  who  con- 
sented to  sell  on  the  terms  proposed.  Thus  the  cases  are 
similar  in  every  circumstance  relied  on  by  the  judges  in  Chap' 
man's  Adm'x  v.  Turner,  to  sustain  their  opinions  that  the  trans- 
action in  that  case  was  a  conditional  sale;  and  there  are  in  the 
case  at  bar  facts  proved  which  tend  to  strengthen  such  a  con- 
clusion. Besides  the  fact,  already  alluded  to,  of  the  value  of 
the  slaves  being  arranged  and  settled  with  an  express  reference 
to  a  sale,  the  parties  applied  to  Myrick  to  write  a  conditional  bill 
of  sale  eo  nomine;  and  it  must  be  intended  that  they  understood 
the  difference  between  such  an  instrument  and  a  mere;  seouri^ 
for  money  lent. 

Another  case  in  this  court,  confirmatory  of  this  view  of  th# 
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case  before  us,  is  that  of  Boberts'  Adm'r  v.  Cocke,  Eoe'r,  etc.,  1 
Band.  121.  It  was  a  loan  of  money — a  pledge  for  its  repayment 
by  a  given  day,  with  interest — and  a  stipulation  that  if  not  re- 
paid at  the  day,  Boberts  should  have  the  negro.  It  appearing 
that  the  one  hundred  pounds  mentioned  in  the  bill  of  sale  was 
probably  the  agreed  price  of  the  negro,  as  eyidenced  by  the 
subsequent  acts  of  the  parties,  no  redemption  was  permitted. 
To  the  same  effect  is  the  case  of  LeaveU  v.  Robinson,  2  Leigh, 
161. 

In  the  case  of  Robertson  v.  Campbell  and  Wheeler,  2  Call,  421, 
Judge  Pendleton  observed  that  it  was  often  a  nice  and  difficult 
question  to  draw  the  line  between  mortgages  and  conditional 
sales.  ''The  great  desideratum,"  says  he,  ''which  this  court 
has  made  the  ground  of  their  decision,  is  whether  the  purpose 
of  the  parties  was  to  treat  of  a  purchase,  the  value  of  the  com- 
modity contemplated  and  the  price  fixed;  or  whether  the  object 
was  a  loan  of  money,  and  a  security  or  pledge  for  the  repayment 
intended."  Tried  by  these  criteria,  or  by  the  authorities  I  have 
cited,  I  think  the  transaction  between  Moss  and  Green  amounted 
to  a  conditional  sale.  The  object  of  the  securiiy  was  not  merely 
to  compel  repayment,  but  a  sale  and  purchase  was  evidently  in- 
tended, subject  to  the  right  of  the  vendor  to  defeat  it. 

That  the  agreement  was  executory  does  not  render  it  the  less 
binding:  nor  does  the  fact  that  the  possession  was  for  a  time  re- 
tained by  Green  (which,  by  the  way,  was  the  reason  why  inter- 
•est  was  to  be  allowed  if  the  money  advanced  was  returned) 
change  the  nature  of  the  transaction;  for  when  Moss  asked  ox 
obtained  possession  of  the  slaves,  he  was  bound  to  pay  the  ad- 
•ditional  sum;  while  Green  was  not  bound  to  return  any  part  of 
the  three  hundred  and  nineiy-three  dollars  and  eighty-nine  cents 
if  he  did  not  choose  to  do  so,  and  although  the  slaves  had  died 
subsequent  to  the  tweniy-fifth  of  December,  he  would  still  have 
been  entitled  to  the  additional  sum,  and  the  loss  would  have 
fallen  on  Moss. 

I  am  therefore  of  opinion  to  reverse  the  decree,  and  enter  one 
for  the  balance  only  of  the  purchase  money,  with  interest. 

Cabell,  J.,  concurred. 

Decree  reversed  with  costs.  And  this  court  proceeding,  etc., 
it  is  further  decreed  and  ordered  th{kt  the  appellant  do  pay  unto 
the  appellee  the  sum  of  two  hundred  and  six  dollars  and  eleven 
cents,  with  interest  at  the  rate  of  six  per  centum  per  annum  from 
the  twenty-fifth  of  December,  1819,  tiU  payment. 
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Brooke,  J.,  and  Tuokeb,  P.,  each  of  whom  wrote  a  separate  opinion,  dis- 
sented from  the  views  expressed  by  the  majority  of  the  court,  and  were  for 
affirming  the  decree  of  the  lower  court,  on  the  ground,  that  the  contract  was 
to  be  interpreted  as  a  mortgage,  and  not  as  a  conditional  sale.  Although 
they  admitted  that  the  line  of  discrimination  between  mortgages  and  condi- 
tional sales  is  confessedly  indistinct,  and  that  each  case  must  depend  upon  its 
-own  particular  circumstances,  yet  they  thought  that  the  facts  that  the  slave 
was  retained  by  Green  as  his  property,  and  that  the  money  was  to  be  repaid 
'with  interest,  both  of  which  were  circumstanoes  oharacteristio  of  a  mort^^tge, 
were  sufficient  to  decide  the  nature  of  the  transaction. 

Whether  Transaction'  a  Conditional  Sale  or  Mortgage:  See  Cfiapman 
V.  TumeVt  1  Am.  Dec.  614,  and  note;  EdringUm  v.  Harper^  20  Id.  146;  Ben- 
met  V.  H6U,  24  Id.  456;  mchman  v.  OmAvO,  90  Id.  398^  and  cmm  dtad  im 
ikote;  Lane  v.  Borland,  31  Id.  33. 


Taylob  v.  Cooper. 

[10  LnoB,  817.] 
Sale  under  a  Decree  is  not  Conclusive  until  Confirmed,  and  if,  before 
confirmation,  the  property  increases  in  value,  a  resale  will  be  ordered, 
unless  the  purchaser  makes  compensation;  on  the  contrary,  if  the  prop- 
erty depreciates,  he  is  allowed  a  deduction. 

CONnRMATION   OP  A  SaLE  UNDER  A  DeCRER  RELATES  BaOK   tO  tho  time  of 

sale,  and  entitles  the  purchaser  to  all  rights  which  he  would  have  had 
under  a  conveyance  contemporaneous  with  the  sale. 
Cohtirmation  of  a  Sale  by  which  a  Credit  is  Qivek  to  the  pniohaaer, 
entitles  the  latter  to  the  rents  becoming  due  after  such  confirmation;  and 
he  may  maintain  an  action  for  money  had  and  received  therefor  against 
the  administrator  of  the  former  owner  who  has  wrongfully  received  them. 

Assumpsit  for  money  had  and  received,  brought  by  Jacob 
Cooper  against  John  Taylor,  administrator  of  the  estate  of  Peter 
Dyerle.  The  jury  specially  found,  that  by  a  decree  made  Octo- 
ber 30,  1834,  certain  lands  belonging  to  Dyerle  were  ordered  to 
be  sold,  on  a  credit  of  six,  twelve,  and  eighteen  months;  that  on 
January  10, 1835,  the  land  was  sold  under  the  decree  to  Cooper, 
who  gave  his  bond  for  the  purchase  money.  At  the  time  of  the 
^e  the  land  was  rented,  and  the  tenant  paid  the  rent,  amount- 
ing to  two  hundred  and  ten  dollars,  to  the  administrator,  not- 
withstanding Cooper  had  notified  him  not  to  pay  it.  The  sale  of 
the  land  to  Cooper  was  afterwards  confirmed.  Cooper  having 
sued  for  the  amount  of  the  rent  paid  to  the  administrator,  judg- 
ment was  given  in  his  favor,  to  which  a  supersedeas  was  allowed. 

Baxter,  aUomey-general,  and  Preston,  for  the  plaintiff  in  error. 

Edward  Johnston,  for  the  defendant  in  error. 

TuGKBB,  P.     I  have  had  not  the  slightest  doubt  of  the 
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right  of  Cooper  the  purchaser  to  the  rent  in  question.  The 
principles  of  the  court,  according  to  the  English  practice,  I  take 
to  be  clearly  these: 

1.  Where  there  is  a  sale  by  the  master,  and  the  property  ap- 
preciates by  the  accidental  falling  in  of  lives  or  by  other  means, 
the  court  will  only  confirm  the  sale  upon  the  terms  of  the  pur- 
jchaser's  making  compensation:  Davy  v.  Barber,  2  Atk.  490; 
Blount  Y.  Blount,  3  Id.  638.  And  in  doing  this,  it  but  acts 
within  the  scope  of  its  rights  and  powers;  for  the  sale  is  not 
conclusive  tmtil  confirmed,  and  justice  to  the  owner  of  the  estate 
demands  that  where  there  has  been  a  material  appreciation  be- 
fore confirmation,  a  resale  should  be  directed  unless  the  pur- 
chaser will  make  compensation. 

2.  Where,  after  the  sale  and  before  confirmation,  as  in  the 
cases  of  Ex  parte  Minor,  11  Ves.  559;  and  Heywood  v.  Coving- 
ton's  Heirs,  4  Leigh,  373,  the  property  is  destroyed  or  materially 
injured  by  flood  or  fire,  the  loss  must  fall  on  the  vendor;  for  as, 
in  the  case  of  appreciation,  the  vendee  will  be  charged  with 
compensation,  so,  in  the  case  of  depreciation  by  destruction  of 
part  of  the  estate,  he  has  a  fair  claim  to  a  deduction.  Until  the 
sale  is  confirmed,  he  is  considered  in  England  as  having  no  fixed 
interest  in  the  subject  of  ptirchase:  11  Yes.  559.  Before  it  is 
confirmed,  he  is  always  liable  there  to  have  the  biddings  opened, 
and  therefore  non  constat  that  he  is  a  purchaser:  Anonymous,  2 
Ves.  jun.  336.  In  case  of  loss  he  is  therefore  allowed  a  deduc- 
tion. The  practice  with  us  has  gradually  departed  from  that  of 
the  English  courts  in  some  respects  which  it  is  not  necessary 
here  to  set  forth. 

3.  But,  thirdly,  where  the  sale  is  confirmed,  that  is,  where 
both  contracting  parties  (the  purchaser  and  the  court)  concur  in 
ratifying  the  inchoate  purcJiase,  the  confirmation  relates  back  to 
the  sale,  and  the  purchaser  is  entitled  to  eveiything  he  would 
have  been  entitled  to  if  the  confirmation  and  conveyance  of  title 
had  been  contemporaneous  with  the  sale:  Anson  v.  Toiogood,  1 
Jac.  &  W.  617.'  In  this  manner  I  think  the  several  author- 
ities ai*e  easily  reconciled;  and  if  this  be  so  in  England,  I  think 
it  may  be  safely  affirmed  to  be  yet  more  unquestionable  under 
our  practice. 

Taking  these  principles  as  fixed,  the  present  case  will  be  found 
to  come  within  the  last  In  this  case  Cooper  purchased  under 
a  decree  giving  a  credit  of  six,  twelve,  and  eighteen  months. 
His  bonds  are  given  payable  in  six,  twelve,  and  eighteen  montha 

1.  lJftC.ftW.637. 
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from  the  day  of  sale.  If  he  does  not  receive  this  rent,  he  will 
have  no  enjoyment  of  the  estate  until  nearly  twelve  months 
after  the  sale,  so  that  he  will  have  to  pay  his  first  bond  several 
months  in  advance  of  his  perception  of  the  profits,  and  his 
twelve-months  bond  will  be  a  cash  payment.  This  is  neither 
just  nor  equal.  The  report  having  been  confirmed,  he  most  be 
considered  complete  owner  from  the  date  of  the  sale,  and  of 
course  entitled  to  the  rent  becoming  due  after  it.  I  have  had 
much  doubt,  however,  whether  the  remedy  of  Cooper  was  in  the 
court  of  chancery,  or  at  law.  But  upon  much  reflection,  I  think 
the  action  at  law  is  maintainable.  Before  confirmation  of  the 
report,  indeed,  and  whUe  the  cause  is  yet  pending  in  the  court 
of  chancery,  I  am  of  opinion  that  to  that  tribunal  alone  can  the 
purchaser  resort  for  the  adjustment  of  his  rights  and  the  en- 
forcement of  his  claim.  Such  was  the  case  of  Crews  v.  PendU* 
ton  etc.,  1  Leigh,  297  [19  Am.  Dec.  750];  and  Heywood  v.  Cov- 
ington's Heirs,  4  Id.  373.  But  where  the  chancery  cause  is 
ended,  or  where  at  least,  by  the  confirmation  of  the  report  and 
the  execution  of  the  deed  to  him,  the  transactions  with  the  pur- 
chaser in  that  court  are  closed  and  at  an  end,  I  apprehend  it  ia 
competent  to  him  to  assert  in  this  equitable  action  his  title  to 
the  rent  paid  over  wrongfully  to  the  defendant.  I  am  therefore 
of  opinion  to  affirm  the  judgment. 
The  other  judges  concurring,  judgment  affirmed. 

Bbooke,  J.,  absent. 


MoClxtno  v.  Beibne. 

(10  LUQH,  89i.] 

Sdbett  on  an  Appeal  Bond  Who  is  Gompellsd  to  Pat  the  judgment  xa 
entitled  to  be  subrogated  to  all  the  rights  of  the  judgment  creditor. 

Lien  of  a  Judgment  Extends  to  all  the  Land  Owned  by  the  judgment 
debtor  at  the  date  thereof,  or  which  may  have  been  afterwards  acquired. 

Judgment  Lien  Includes  not  only  the  .Aji ount  of  the  original  judgment, 
but  also  the  damages  and  costs  in  the  court  of  appeals. 

Lands  Subject  to  a  Judgment  Lien,  Parts  of  wmcH  have  been  Aliened 
at  different  times,  are  liable  to  the  satisfaction  of  the  lien  in  the  inverse 
order  of  their  alienation. 

Failubx  bt  a  Defendant  to  Demand  an  Inquibt  whether  the  rents  and 
profits  of  the  land  would  not  satisfy  the  judgment  within  a  reasonable 
time,  raises  a  presumption  that  such  right  is  waived. 

Bubbtt  on  an  Appeal  Bond  Who  has  been  Compelled  to  Pat  the  Judg- 
ment can  recover  interest  on  the  amount  of  the  original  jud'**'^iit.  but 
not  on  the  damages  and  ooets  of  appeal.  ^ 
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Equitt  of  Redemption  in  Land  Gonvetbd  in  Trust  by  a  judgment 
debtor  mast  first  be  sold  to  satisfy  a  judgment  before  reoourse  can  be  had 
-to  alioned  lands. 

Suit  to  enforce  a  judgment  lien.  On  the  eighth  of  May,  1828, 
James  Gallison  obtained  a  judgment  against  John  Majs  for  one 
hundred  and  forty-eight  dollars  and  sixty-three  cents,  with  in- 
terest from  September  7,  1825.  Mays  then  took  an  appeal,  and 
plaintiff,  Patrick  Beime,  became  his  surety  on  the  appeal  bond. 
The  judgment  of  the  lower  court  was  affirmed  on  appeal  on 
April  3,  1835,  and  an  execution  having  been  issued  for  the 
amount  of  the  original  judgment  and  for  the  damages  and  costs 
of  appeal,  amounting  in  all  to  three  hundred  and  sixty-two  dollars 
and  sixty-four  cents,  and  the  same  being  returned  unsatisfied, 
Patrick  Beime  was  compelled  to  satisfy  the  judgment.  Mays  hav- 
ing taken  the  oath  of  an  insolvent  debtor,  Beime  filed  his  bill  to 
be  substituted  to  the  rights  of  the  judgment  debtor,  and  to  have 
the  judgment  satisfied  out  of  lands  aliened  by  Mays  subsequently 
to  the  date  of  the  original  judgment.  It  appeared  from  the  evi- 
dence and  the  allegation  of  the  pleadings,  that  on  January  22, 
1835,  Mays  had  conveyed  certain  lands  in  trust  to  secure  a  debt 
owed  by  him  to  one  Withrow;  that  prior  and  subsequent  to  that 
date  he  had  conveyed  other  lands  to  the  various  defendants  at 
different  times,  the  last  of  which  conveyances  was  made  to  Mc- 
€lung  on  January  27, 1835.  Upon  the  foregoing  facts  the  lower 
court  decreed  that  the  lands  conveyed  should  be  sold  to  satisfy 
the  amount  of  the  judgment  paid  by  complainant,  together  with 
interest  thereon,  in  the  inverse  order  of  their  alienation.  No 
direction  was  made  as  to  the  sale  of  the  equiiy  of  redemption  re- 
maining in  Mays  under  the  deed  of  trust  to  Withrow,  nor  was 
any  inquiiy  asked  for,  to  ascertain  the  value  of  the  rents  and 
profits  of  the  lands  embraced  in  the  several  deeds.  McClung 
appealed  from  the  decree. 

Samuel  PHce,  for  the  appellant. 

WiUiam  Smith,  for  the  appellee. 

TucEEB,  P.  I  am  of  opinion  that  there  is  no  error  in  the  de- 
cree in  substituting  the  appellee  to  all  the  rights  and  remedies 
of  Callison  under  his  original  judgment.  To  the  benefit  of  it 
he  had  the  clearest  right,  upon  the  ordinary  and  well-estab- 
lished principles  of  the  court;  nor  was  it  necessary  to  entitle 
him  to  it  that  he  should  have  been  a  party  to  that  judgment. 
It  is  enough  that  having  paid  off  the  amount  of  it  to  Callison, 
to  whom  he  was  bound  by  the  appeal  bond,  he  had  a  right  t^ 
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demand  a  cession  of  eveiy  remedy  Oallison  had  for  the  recov* 
eiy  of  his  demand  from  bis  debtor.  Among  these  was  the  exe- 
cution by  elegit,  which  reached  all  the  lands  of  which  Mays  was- 
seised  at  the  date  of  that  judgment,  or  at  any  time  afterwards. 
The  decree  was  therefore  right  in  giving  him  the  benefit  of  it. 
Nor  do  I  think  there  was  any  error  in  charging  upon  the  real 
estate  botmd  by  the  original  judgment,  the  damages  and  costs 
in  the  court  of  appeals.  Had  an  execution  by  elegii  been  sued 
out,  it  must  have  included  those  damages  and  costs,  and  must 
have  directed  the  levy  of  them,  as  well  as  of  the  amount  of  the 
original  judgment,  by  extent  of  the  lands  whereof  the  defend- 
ant was  seised  at  its  date.  They  are  but  emanations  of  that 
judgment,  which  opens  to  receive  them,  in  like  manner  as  the 
interest  of  the  debt,  and  the  fee  for  issuing  an  execution,  though 
accruing  subsequent  to  the  judgment,  are  considered  and  taken 
to  be  part  of  it  or  appendages  to  it.  In  England,  upon  a  writ  of 
error  in  the  exchequer  chamber  or  in  parliament,  to  a  judgment 
in  the  king's  bench,  the  damages  are  certified  to  that  court,  for 
the  purpose  of  being  included  in  the  execution,  which  can  only 
issue  from  it,  as  the  record  itself  still  remains  there:  Tidd's 
Pr.  1244;  Tidd's  Pr.  Forms,  539;  14  Yin.  Abr.  614;  2  Wms. 
Saund.  101,'  z;  2  Lilly's  Entries,  571.  So  here,  the  afiSrmance 
and  the  award  of  damages  are  certified  to  the  court  below,^ 
whose  derk  is  directed  to  calculate  the  amotmt,  and  the  execu- 
tion issues  including  it  accordingly.  The  damages  and  costs  ia 
the  appellate  court  Ihus  become  appendages  to  the  original  judg- 
ment; for  the  judgment  of  affirmance  is  no  new  judgment.  It 
is  but  a  ratification  of  the  original  judgment. 

Passing  over  the  objections  to  the  shortness  of  the  credit  al- 
lowed and  the  supposed  rigor  of  the  terms  of  sale,  which  I  think 
are  without  fotmdation,  these  being  matters  of  sound  discrotion, 
and  there  being  nothing  in  the  record  to  show  it  was  exercised 
improperly  (see  Ferine  t.  Dunn,  4  Johns.  Ch.  140,  and  the  act 
of  assembly,  1  Bev.  Code,  c.  66/ sec.  41,  p.  20,  which  author- 
izes a  sale  for  cash  or  upon  credit),  I  proceed  to  consider  whether 
the  appellant  had  a  right  to  demand  that  the  other  vendees  and 
incumbrancers  should  contribute  ratably.  In  this  case  it  is  clear 
that  had  Callison  the  creditor  issued  his  elegii,  it  must  at  law 
have  comprehended  the  whole  of  the  lands  in  the  hands  of  all 
the  defendants,  and  a  moieiy  of  the  whole,  without  distinction, 
would  have  been  extended  for  the  payment  of  his  demand.  The 
plaintiff,  who  seeks  in  equity  to  be  subrogated  to  his  rights,  can 
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not  fairly  be  shorn  of  any  portion  of  the  remedy  by  the  neoes- 
sily  of  coming  into  equity.  He  is  therefore  clearly  entitled  to 
charge  the  whole.  But  it  is  no  inyasion  of  his  rights,  to  provide 
that  the  resi>ectiye  parties  should  be  chargeable  as  equily  would 
direct,  provided  he  is  neither  delayed  nor  deprived  of  any  por- 
tion of  his  security.  Of  this  he  does  not  complain;  and  indeed, 
as  I  understand  the  decree,  he  is  not  delayed;  for  the  whole  of 
the  lands  are,  I  take  it,  to  be  advertised  together,  and  then  sold 
in  immediate  succession,  until  enough  is  raised  to  pay  the  debt. 
The  question  then  is,  whether,  as  between  the  defendants,  either 
is  entitied  to  preference,  and  what  should  be  the  order  of  liabil- 
ity if  they  are  not  to  be  charged  pro  rata. 

In  the  case  of  Conrad  v.  Edrrison  etal.,3  Leigh,  532,  Sisson 
mortgaged  three  htmdred  and  sixly  acres  of  land  to  Brock.  He 
then  mortgaged  two  hundred  and  eighty-five  acres  of  the  same 
land  to  Harrison,  retaining  seventy-five  acres:  and  he  afterwards 
again  mortgaged  the  whole,  including  the  seventy-five  acres,  to 
Conrad.  In  this  state  of  the  incumbrances,  it  was  decided  that 
as,  after  the  mortgage  to  Harrison,  he  had  a  right  to  demand 
that  the  seventy-five  acres  reserved  in  the  hands  of  Sisson  should 
be  first  charged  by  Brock's  mortgage,  so,  after  the  mortgage  to 
Conrad,  he  had  a  right  still  to  insist  on  subjecting  the  same 
seventy-five  acres  to  the  discharge  of  the  prior  mortgage  as  far 
as  it  would  go,  for  his  indemnification.  This  decision  rested  upon 
the  plain  and  equitable  principle,  that  if  there  be  a  mortgage  on 
two  acres,  and  the  mortgagor  sells  one  of  them,  the  vendee  has 
a  right  to  demand  that  the  other  lot  retained  by  his  vendor  shall 
be  first  sold  to  satisfy  the  debt;  and  as  this  right  at  once  at- 
taches, it  can  not  be  lost  by  a  sale  of  the  other  lot  to  a  third 
person,  but  he  must  sit  in  the  seat  of  his  vendor,  and  be  first 
liable.  This  principle  had  been  repeatedly  acted  upon  by  Chan- 
ceUor  Kent,  and  is  also  recognized  and  approved  by  tjie  whole 
court  in  Nailer  v.  Stanley,  10  Serg.  &  R.  450-465  [13  Am.  Deo. 
691].  By  the  unanimous  judgment  of  this  court,  it  was  ap- 
proved in  the  above  mentioned  case  of  Conrad  v.  Harrison  et  al. 

In  the  ease  of  Beverley  v.  Brooke  et  al.,  2  Leigh,  425,  it  had, 
however,  been  decided  that  where  a  judgment  is  obtained 
against  a  debtor,  vriio  afterwards  aliens  his  lands  to  divers 
alienees  by  divers  conveyances,  all  the  lands  in  the  hands  of  the 
several  alienees  are  alike  liable  to  the  judgment  creditor,  and 
must  contribute  pro  rata.  This  case  is  different  from  that  of 
Conrad  v.  Harrison  et  al.,  as  it  is  the  case  of  a  judgment;  and 
that  difference  was  adverted  to  by  the  judges  in  the  decision  of 
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Conrad  y.  Harrison',  as  important.  It  -was  not  expressly  over- 
ruled,  and  it  can  not  be  distinguished,  I  think,  from  the  case  at 
bar.  We  must  therefore  either  overrule  it,  or,  in  deferring  to  it, 
we  must  say  that  the  decree  in  this  case  is,  upon  this  point,  erro- 
neous. My  own  opinion  is  that  that  case  should  be  reviewed, 
as  one  of  the  most  distinguished  judges  who  decided  it,  ex- 
pressly renotmced  it  in  Conrad  v.  Harrison,  and  as  it  appears 
that  the  point  was  not  fully  discussed,  nor  were  the  respectable 
authorities  produced  which  have  since  been  brought  before  the 
court:  10  Serg.  &  R.  450;  Clowes  v.  Dickenson,  6  Johns.  Ch. 
235.  The  case  was  decided  by  only  three  judges,  one  of  whom 
having  since  distinctly  declared  that  he  could  not  distingfuish  it 
from  Conrad  v.  Harrison  et  al. ,  which  he  yet  decided  the  other 
way,  it  stands  now  as  the  decision  of  only  two  judges,  and  so  is 
no  longer  an  authority  binding  ux)on  us. 

Upon  reviewing  this  case,  and  revolving  the  principles  de* 
cided  in  Clowes  v.  Dickenson  and  Conrad  v.  Harrison  etal.,lBm, 
<sompelled  to  say  that  I  think  those  principles  should  govern  it. 
The  case  put  by  Chancellor  Kent,  of  a  judgment  binding  lands, 
is  precisely  the  case  of  Beverley  v.  Brooke  et  cH.,  and  its  naked 
statement  exhibits  the  truth  and  applicabilily  of  the  principle 
laid  down  by  him.  The  case  put  by  Judge  Oarr,  in  3  Leighy 
539,  540,  is  apt  and  forcible  for  its  illustration.  The  argument 
seems  to  me  unanswerable,  that  the  right  of  the  prior  vendee  to 
demand  that  his  vendor's  land  should,  for  his  relief,  be  first 
<charged  imder  an  elegit,  can  not  be  taken  away  without  his  con- 
sent. The  consequences  of  the  contrary  doctrine  are  also 
worthy  of  the  gravest  consideration.  A  debtor  who,  after  judg- 
ment, has  sold  part  of  his  lands,  has  every  temptation  to  de- 
fraud his  grantee  of  his  right  to  resort  to  the  residue  for  his 
ijelief .  He  has  every  inducement  to  sell  that  residue  and  pocket 
the  price,  the  purchaser  holding  it  free  from  more  than  a  pro 
rata  charge.  It  is  worth  nothing  in  his  own  hands,  but  by  sell- 
ing it  to  another,  it  brings  profit  to  himself. 

It  is  said,  indeed,  that  the  law  has  settled  the  rights  of  the 
alienees.  It  has  declared  that  all  are  in  cequali  jure,  and  that 
equity  can  not  control  the  law.  I  do  not  think  so.  Admit  that 
all  are  upon  equal  footing  at  law,  the  question  still  recurs 
whether  one  may  not  have  superior  equity  to  another.  This  is 
admitted  as  it  respects  the  vendor  himself.  If  the  elegit  takes 
(as  in  strictness  it  must  take,  and  as  in  fact  it  lisually  does  take) 
all  the  lands,  as  well  the  alienee's  as  the  debtor's,  the  alienee 
baa  no  relief  at  law,  but  yet  he  may  have  relief  in  equity  agaitet 
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the  debtor  himself.  Why?  Because  he  has  superior  equily. 
So  if  all  are  alienees,  they  are  all  in  asguali  jure  at  law,  but  th& 
prior  has  superior  equity  over  the  latter.  He  had,  before  the- 
last  alienation,  an  equitable  right  to  charge  the  land  so  aliened. 
Has  he  lost  that  right  by  the  last  alienation  ?  Does  not  the  last 
alienee  take  subject  to  that  equity  ?  Assuredly,  if  he  purchased 
with  notice  of  it.  He  had  notice  of  the  jugdment,  and  that  it 
bound  his  land.  If  he  had  notice  that  iliere  were  other  landa 
which  were  bound  by  it,  and  which  were  previously  aliened,  he- 
had  notice  that  what  he  was  buying  was,  in  his  vendor's  hands,^ 
bound  for  their  indemnity.  If  he  did  not  know  this,  he  must 
protect  himself,  if  at  all,  by  a  plea  of  his  purchase  without 
notice  of  the  equitable  rights  of  prior  alienees.  This  has  not 
been  done  in  the  present  case.  If  therefore  it  be  admitted  that 
the  last  alienee  can  protect  himself  at  all,  it  is  not  upon  the  prin- 
ciple that  he  is,  in  equiiy,  in  cBqualijure,  but  upon  the  ground 
that  he  purchased  without  notice  of  the  equity,  and  is  therefore 
not  affected  by  it.  It  is  possible  that  this  might  protect  him: 
but  as  to  this,  I  do  not  think  it  necessary  now  to  give  an  opin- 
ion. It  is  enough  here  to  say,  that  where  the  last  alienee 
can  not  so  protect  himself,  he  must  be  the  first  to  suffer  in 
equiiy. 

The  next  error  assigned  is  the  failure  to  ascertain  whether  the- 
rents  and  profits  would  not  pay  the  debt  in  a  reasonable  time. 
To  this  it  may  be  answered:  1.  That  the  defendant,  not  having 
asked  the  inquiry,  is  presumed  to  have  waived  it:  Manns  v. 
Iiinn*8  Adm*r,  10  Leigh,  93.  2.  That  the  price  of  the  property 
(two  htmdred  dollars)  is  a  sufficient  assurance  that  the  rents  of 
half  of  it  would  be  inadequate  even  to  pay  the  interest. 

Thus  far  I  have  been  able  to  discover  no  error  in  the  decree. 
But  I  am  of  opinion  that  in  some  other  points  it  is  clearly  erro- 
neous. First,  the  decree  is  for  interest  on  the  aggregate  sum  of 
three  htmdred  and  sixty-two  dollars  and  sixty-four  cents,  instead 
of  the  original  sum  of  one  hundred  and  foriy-eight  dollars  and 
sixty-three  cents.  Secondly,  the  equiiy  of  redemption  in  the  land 
conveyed  in  trust  for  Withrow  should  have  been  first  sold  out  and 
out — ^not  a  moiely  only,  but  the  whole:  HicUeys  v.  Williams,  1 
Leigh,  140  [19  Am.  Dec.  743].  3.  If  that  fell  short  of  satisfying 
the  demand,  then  the  tract  conveyed  to  the  apppellant  should  have 
been  next  sold,  and  so  in  succession,  until  the  debt  should  be 
satisfied,  or  one  half  in  value  of  the  whole  lands  should  be  sold. 
For  had  the  elegii  been  executed,  one  half  of  each  tract  would 
not  be  extended,  but  one  half  of  the  whole  lands,  and  that  half 
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which  was  last  sold  should  bear  the  burden:  See  Harvey  v. 
WoodhoiLse,  Kel.  8. 

Stanabd,  J.,  dissented  from  the  opinion  that  the  lien  ex-^ 
isted  from  the  date  of  the  original  judgment,  for  the  damages 
and  costs  to  which  the  creditor  became  entitled  by  the  judg- 
ment of  affirmance;  and  also  from  the  opinion  that  a  court  of 
equity  should  not  compel  the  alienees  to  contribute  pro  rata, 
considering  that  on  this  point,  and  those  flowing  from  it,  th& 
decision  ought  to  conform  to  that  in  Beverley  v.  Brooke  et  al. 
But 

Pabkeb,  J.,  concurring  with  the  president,  the  decree  was 
merely  reversed  in  those  things  wherein  it  was  declared  to  be 
erroneous  in  the  opinion  of  the  president,  and  in  all  other 
things  was  a£Srmed.  The  cause  was  sent  back,  that  the  decree 
might  be  reformed,  and  the  case  proceeded  in  according  to  the 
principles  declared  by  the  majority  of  the  court. 

Bbooeb  and  Cabell,  JJ.,  absent. 

Priositt  of  Ldens  between  Suocesstvb  LiENORSt — ^In  J<me9  v.  Phdan^ 
20  Gratt.  229,  the  doctrine  of  the  principal  case  was  approved  and  applied  to 
the  satis^tion  of  a  lessor's  lien  for  rent  out  of  personal  property  belonging  to 
the  lessee,  which  the  latter  had  incumbered  by  two  deeds  of  trust,  the  first 
of  which  was  a  lien  on  a  portion  of  the  property,  and  the  second  of  which  em- 
braced the  whole.  Upon  a  sale  of  the  whole  property,  the  court  held  that 
the  lien  of  the  lessor  must  first  be  satisfied,  after  which,  whatever  balance- 
remained  from  the  sale  of  the  property  embraced  in  the  first  deed  of  trust 
should  be  applied  to  the  extinguishment  of  the  debt  secured  thereby.  In 
commenting  on  the  principal  case,  the  court  said:  "In  the  latter  cases  de- 
cided by  this  court  on  the  subject,  MeClung  v.  Beime  has  been  followed,  and 
.Beoerley  v.  Broohe  has  been  considered  as  overruled,'*  citing  Rodgers  v.  Mc' 
Citterns  Adm'r,  4  Gratt.  81 ;  HtnkU's  Bx^r  v.  AOstadt,  Id.  284;  AUqf  v.  Bogan^ 
19  Id.  366. 


Haxaui's  Exeoutobs  v.  Shippen. 

[10  LxxOH,  636.] 

Tenant  vob  Lite  in  a  Building  which  is  Destboyed  bt  Fibs,  has  a 
light  to  the  use  and  possession  of  the  insurance  money,  but  can  not  de- 
prive the  husband  of  one  entitled  to  the  remainder  of  his  interest  therein, 
or  of  his  right  to  sue  therefor,  by  converting  the  same  into  realty. 

Oamaobs  Reoovebeb  on  a  Pouct  of  Fibe  IirsuBANCE  are  not  part  of  the 
inheritance;  they  are  personal  estate,  belonging  to  the  owners  of  the 
building  according  to  their  respective  rights. 

Ko  Equity  Attaches  to  Damages  Recovebed  on  a  policy  of  fire  insur-> 
anoe,  which  authorizes  the  same  to  be  used  in  replacing  the  buildingt 
for  the  loss  of  which  they  were  recovered. 
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iNJUKonoN.  Thomas  Shore,  having  insured  his  house  against 
fire,  in  favor  of  himself,  his  heirs  and  assigns,  died,  leaving  the 
same,  and  the  land  on  which  it  was  situated,  to  his  wife^  Ja^e, 
for  life,  remainder  to  his  daughters,  Jane,  Elizabeth,  and 
Louisa.  The  widow  soon  after  married  Henry  Haxall.  The 
house  having  been  destroyed  by  fire,  the  Mutual  assurance  so- 
ciety, by  which  it  Md  been  insured,  refused  to  pay  over  the 
principal,  amotmting  to  seven  thousand  eight  hundred  and 
thirty-three  dollars,  to  the  tenants  for  life,  but  directed  that  in- 
terest thereon  be  paid  them  during  the  continuance  of  the  life 
estate.  Haxall  and  wife  thereupon  brought  suit  against  the 
society,  and  the  devisees  in  remainder,  for  the  recovery  of  the 
insurance  money,  which  was  decreed  to  be  paid  them,  upon  their 
executing  a  bond  for  the  repayment  of  the  same  to  the  devisees 
in  remainder,  upon  the  termination  of  the  life  estate.  Such 
bond  having  been  executed,  the  money  was  paid,  and  used  in 
replacing  the  house  which  had  been  destroyed.  Upon  the  death 
of  the  life  tenant,  the  land  and  house  thereon  devolved  to  the 
devisees  in  remainder,  Louisa,  now  the  wife  of  William  Shippen, 
and  Elizabeth,  now  the  wife  of  John  Gilliam.  The  devisees 
having  brought  action  on  the  bond,  and  recovered  judgment 
thereon  against  William  Haxall,  the  only  surviving  obligor,  the 
latter  filed  this  bill  in  equity,  reciting  the  above  facts,  and  pray- 
ing for  an  injunction  against  the  enforcement  of  the  judgment. 
Haxall  died  pending  the  suit,  and  the  same  was  revived  in  the 
name  of  his  executors.  The  preliminary  injunction  having  been 
dissolved,  complainants  appealed. 

Leigh,  for  the  appellants. 

Rhodes  and  Mac/arland,  for  the  appellees. 

TuosBB,  P.  Upon  mature  consideration  of  this  case,  and  of 
the  very  able  argument  on  both  sides,  I  regret  to  be  compelled 
to  give  my  judgment  in  favor  of  the  appellees:  I  regret  it  be- 
cause it  is  certainly  a  case  of  some  hardship  on  the  appellants, 
and  those  for  whom  their  testator  was  the  surety,  since  the  ap- 
pellees, by  this  decision,  will  get  both  the  newly  erected  build- 
ing and  Hie  whole  of  the  insurance  money  which  was  paid  for 
that  which  was  consumed. 

At  the  very  first  step  in  this  investigation,  we  are  met  by  the 
decree  of  June,  1814.  That  decree  I  consider  as  conclusive  of 
the  rights  of  the  parties  to  it,  and,  whether  right  or  wrong,  de- 
cisive of  the  questions  now  again  brought  before  the  cx>urt. 
The  bill  filed  by  Haxall  and  wife  sets  forth  the  burning  of  the 
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mansion-hoase,  their  purpose  to  rebuild  it  with  the  insurance 
monej,  and  the  refusal  of  the  mutual  assurance  society  to  pay 
it  to  them,  and  prays  a  decree  that  the  money  should  be  paid  to 
them  for  that  purpose.  The  decree  simply  orders  a  payment  of 
the  whole  insurance  money  to  the  plaintiffs,  declaring  Mrs.  Hax- 
all's  right ''  to  the  use  of  the  money  in  like  manner  as  she  would 
have  been  entitled  to  the  use  of  the  house  itself;'*  that  is,  to  the 
uncontrolled  use  of  it  (the  money)  during  her  life,  but  to  be 
paid  over  to  those  in  remainder  at  her  death.  It  gave  no  au- 
thority to  rebuild  at  the  charge  of  the  daughters,  nor  did  it 
limit  the  life-owner  in  the  manner  of  using  the  fund.  She  had 
the  absolute  use  of  it  dtuing  her  life,  and  was  not  bound  or  re- 
quired to  use  it  in  rebuilding.  It  might  have  been  employed  in 
trade  or  speculation,  and  the  parties  in  remainder  could  not, 
after  that  decree,  have  arrested  such  an  employment  of  the  cap- 
ital All  their  right  was  to  have  it  returned  at  the  expiration  of 
the  life  estate.  Such  was  obviously  the  effect  of  the  decree; 
and,  accordingly,  the  plaintiffs  were  required  to  giye  bond,  be- 
fore they  should  haTe  the  benefit  of  it,  to  the  two  daughters  for 
the  payment  of  the  principal  money  immediately  upon  the  death 
of  the  mother.  The  plaintiffs  seem  to  hare  hesitated.  The 
court  had  disapproved  the  idea  of  the  assurers,  which  confined 
Mrs.  Hazall  to  the  interest,  since  in  that  mode  she  did  not  enjoy 
the  money  as  she  was  entitled  to  enjoy  the  house.  The  use  of 
the  money  was  not  necessarily  measured  by  the  interest,  and, 
therefore,  the  money  itself  was  decreed  to  her  and  her  husband 
for  her  life,  the  repayment  being  secured  by  bond;  and  thus  she 
would  truly  enjoy  the  money  as  she  would  have  enjoyed  the  use 
of  the  house.  Yet  for  nearly  two  years  the  plaintiffJFi  delayed 
giving  the  bond.  At  lengtbi  they  did  give  it,  conformably  to 
the  decree,  which  after  such  a  lapse  of  time  must  have  been  well 
understood,  and  by  entering  into  the  obligation  imder  it,  they 
assented  to,  ratified,  and  confirmed  it,  and  made  themselves  ab- 
solutely debtors  to  the  devisees  in  remainder  for  the  whole 
insurance  money  at  the  mother's  death. 

Had  the  chancellor  designed  to  sanction  the  rebuilding  at  the 
children's  expense,  the  decree  and  the  bond  would  have  been  in 
the  alternative,  either  to  rebuild,  or,  on  failure  to  do  so,  then 
to  refund.  But  the  decree  is  absolute,  that  they  shall  have  the 
use  of  the  money  for  life,  and  that  the  daughters  shall  have  the 
money  at  the  mother's  death.  This  decree  is  unassailable.  The 
plaintifffl,  having  acquiesced  in  it,  and  indeed  acted  under  it,  can 
not  gainsay  it,  or  vacate,  or  modify,  the  bond  given  imder  it. 
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To  saj  that  the  daughters  shall  not  have  the  money,  but  shall 
have  the  buildings  in  satisfaction  of  it,  is  to  contradict  the  bond. 
To  contradict  the  bond,  which  follows  the  decree,  is  to  contro- 
vert the  decree;  and  this  can  not  now  be  done  even  bj  appeal, 
and  much  less  when  thus  assailed  coUaterallj  only.  That  de- 
cree, therefore,  I  conceive,  is  conclusive  upon  the  question  of 
the  plaintiff's  claim  to  have  the  money  for  the  purpose  of  re- 
building at  the  joint  charge  of  the  life  owner  and  those  in. 
remainder. 

I  am,  however,  clearly  of  opinion,  that  that  decree  was 
right.  Conceding  that  tiie  covenant  of  assurance,  being  with 
the  covenantee,  his  heirs  and  assigns,  inured  to  the  benefit  of  all 
who  had  any  title  in  the  premises,  in  proportion  to  their  respect- 
ive interests;  conceding  that  the  tenant  for  life  is  not  chargeable 
for  waste  and  for  the  value  of  the  building,  according  to  the 
doctrines  anterior  to  the  statute  6  Anne,  c.  31;  1  Wms.  Saund. 
323  b;^  7  Bac.  Abr.,  Waste,  0,  256,  and  waiving  the  question 
how  their  respective  proportions  are  to  be  ascertained;  still  it  is 
obvious,  that  the  tenant  for  life  could  have  no  superior  right 
over  those  in  remainder,  to  the  disposition  of  the  insurance 
money.  Unless  there  was  an  equiiy,  as  is  contended,  that  the 
money  paid  for  the  bxiilding  that  was  burned  should  go  to  re- 
build it,  as  that  was  the  purpose  for  which  it  was  destined  (a 
question  to  be  presently  examined),  it  seems  undeniable,  that 
Mrs.  Haxall  could  have  no  right  to  insist  that  a  fund  in  which 
her  daughters  were  equally  interested,  should  be  invested  in  any 
manner  without  their  assent  or  against  their  wishes.  Being 
entitled  to  its  use  for  life,  indeed,  she  might  have  used  it  during 
life  as  she  pleased,  but  she  could  have  no  right  so  to  use  it  as 
to  affect  or  impair  their  right  to  the  .use  of  the  money  itself  after 
her  death.  Unless  all,  therefore,  concurred  in  this  conversion 
of  personally  i&to  realty,  neither  could  so  convert  it. 

There  was,  then,  no  power  in  Haxall  and  wife  to  make  the 
conversion  without  the  assent  of  the  daughters.  But  they  were 
infants  and  could  not  assent.  Moreover,  Shippen's  marriage, 
at  least,  was  prior  to  the  rebuilding.  Inonediately  upon  his 
marriage,  his  marital  rights  to  a  moiety  of  this  fund  as  money 
attached.  It  was,  indeed,  but  a  chose  in  action;  but  still  it 
would  become  his  upon  his  reducing  it  into  possession,  and  it 
has  now  become  absolutely  his  by  the  judgment  upon  the  bond, 
which  be  may  enforce  in  his  own  right,  and  not  as  administratoi 
of  hia  wife.    What  right,  then,  had  the  tenant  for  life,  without 

1.  Powtfrtt  T.  Bterott. 
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ills  assent,  to  convert  this  money,  which  would  belong  to  him 
•as  personalty,  into  real  estate  to  which  he  would  have  no  title 
whatever,  unless  he  had  a  child,  and  then  only  the  title  of  a 
tenant  by  the  curtesy?  The  law  recognizes  no  such  power  in 
one  person,  to  dispose  of  and  change  and  annihilate  the  rights 
of  others.  And  here,  if  the  fund  continues  money,  Shippen  is 
entitled  to  four  or  five  thousand  dollars;  but  if  tiie  conversion 
of  money  into  land  is  recognized,  he  may  not  have  title  to  any- 
thing; for  non  constat  that  he  would  be  even  tenant  by  the 
<5iirtesy. 

That  I  have  not  assumed  too  much  in  asserting  the  husband's 
right  to  the  insurance  money,  may  be  safely  affirmed.  Though 
it  be  a  covenant  real  for  upholding  the  estate,  yet  if  the  insur- 
ers refuse  payment,  the  action  against  them  is  for  damages,  and 
damages  only  can  be  recovered.  It  is  truly  said  by  Vice-chan- 
cellor Leach,  in  Noble  v.  Cass,^  that  with  respect  to  injuries  to 
land,  for  which  damages  are  to  be  recovered  in  a  personal  action, 
the  person  who  brings  the  action  is  entitled  to  the  damages; 
4Uid,  accordingly,  he  held  that  the  damages  recovered  for  a 
breach  of  a  covenant  running  with  the  land,  belonged  to  the 
X)erson  who  recovered  them,  and  are  not  to  be  considered  as 
})art  of  the  inheritance.  Now  on  this  covenant  of  insurance, 
the  wife  could  not  sue  alone.  Her  husband  must  join,  even  in 
•actions  relating  to  her  real  property:  1  Bac.  Abr.,  Baron  and 
Feme,  K,  499;  1  Chit.  PI.  17;  and  if  he  recovers  damages, 
they  at  once  become  his  absolutely;  he  puts  them  in  his  own 
pocket  without  accountability  to  any. 

This  occurs  in  various  instances,  seemingly  of  the  greatest 
hardship.  It  happens  even  in  those  cases  where  the  damages 
which  thus  become  his,  are  retribution  for  realty  which  never 
<sould  have  become  his,  and  where  the  apparent  relation  between 
the  damages  and  the  reparation  of  the  estate  would  seem  plain  and 
palpable.  Thus,  if  he  sues  upon  a  covenant  of  seisin,  in  which 
the  value  of  the  estate  may  be  the  measure  of  damages,  those 
damages  are  not  applied  to  purchase  a  new  estate  for  the  wife, 
but  they  become  his  own.  The  wife  loses  her  real  estate,  and 
the  husband  pockets  its  value.  So  in  an  action  on  a  covenant 
for  quiet  enjoyment,  or  of  warranty,  or  for  renewal  of  a  lease, 
the  wife's  retribution  for  her  real  estate  goes  into  her  husband's 
hands.  So  in  action  on  a  covenant  to  repair  or  to  rebuild, 
the  damages  assessed  must  be  adequate  to  repairing  or  rebuild- 
ing the  premises:  Shortridge  v.  Lamplugh,  Ld.  Baym.  798,  yet 
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these  damages  the  husband  recoTers,  and  theie  is  no  eqxiiiy  to 
compel  him  to  lay  out  the  money  in  repairing  or  rebuilding  hia 
wife's  houses.  ''  A  court  of  equity,"  says  the  vicc-chanoellor,  in 
Noble  Y  Cass,  "  never  holds  that  damages  are  anything  but  the 
personal  estate  of  the  person  who  recovers  them,  and  I  should 
be  introducing  a  new  equity  if  I  were  to  hold  the  damages  re> 
covered  for  breach  of  covenant  running  with  the  land,  to  be  a 
part  of  the  inheritance." 

Upon  these  principles  then^  this  court  must  consider  the 
money  due  by  the  insurance  society,  for  which  the  decree  was 
rendered  in  June,  1814,  as  a  chose  in  action,  which  Shippen  be- 
came entitled  to  on  his  marriage,  and  which  upon  the  death  of 
the  widow  he  would  have  been  entitled  to  demand  by  suit,  if  its 
payment  had  not  been  secured  by  bond.  Upon  these  principlea 
too,  the  court  in  1814  was  right  in  considering  this  money  as  per- 
sonal estate  of  the  infants,  and  to  be  secured  to  them  as  such. 
The  bond  by  which  it  was  secured  became,  as  to  a  moiety,  the 
property  of  Shippen,  as  soon  as  he  married,  and  he  has  since 
made  it  absolutely  his  own  by  recovering  a  judgment  upon  it. 
The  other  moiety,  in  like  manner,  belonged  to  Gilliam.  In  thia 
view  of  the  case,  it  is  manifest  that  the  tenant  for  life  could  not 
lawfully  deprive  the  appellee  Shippen  of  his  marital  right  to  sue 
for  this  money  (to  which,  when  recovered,  he  would  have  abso- 
lute right)  by  converting  it  into  really  to  which  he  would  have 
no  title.  And  this  furnishes  a  sufficient  answer  to  the  idea,  that 
the  case  resembles  the  payment  of  a  debt  by  a  gift  or  legacy: 
for,  in  those  cases,  the  gift  or  legacy  may  not  only  be  rejected 
by  the  party,  but  it  goes  to  him  who  is  in  fact  the  creditor.  But 
here  the  supposed  gift  of  the  buildings  is  to  the  owners  of  the 
realty  inst^d  of  the  husbands  who  are  entitled  to  the  money. 
The  gift,  therefore,  does  not  inure  to  the  owners  of  the  debt. 

Unless,  therefore,  it  can  be  shown  that  the  insurance  money 
ought  to  be  applied  to  the  purpose  for  which  it  is  said  to  be 
destined,  there  would  seem  to  be  little  foundation  for  the  pre- 
tensions of  the  appellees.  Let  us  then  inquire  how  stands  the 
law  in  this  regard.  The  position  seems  to  me  to  be  a  misappre- 
hension of  the  law  of  insurances  against  fire.  In  the  case  of 
Vivian  v.  Champion,  1  Salk.  141;  2  Ld.  Baym.  1125,  Lord  Holt 
indeed  observed,  in  relation  to  damages  recovered  from  a  tenant 
for  ninety-nine  years  on  a  covenant  to  repair,  that  the  damages 
should  be  sufficient  to  put  the  premises  in  repair,  and  the  plaint- 
iff ought,  in  justice,  to  apply  them  to  that  purpose.  How  he 
was  to  be  compelled  to  do  so,  and  whether  the  obligation  was  to 
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be  held  to  be  perfect  or  imperf ect,  does  not  appear.  But  admit- 
ting it  to  be  perfect,  there  are  strong  reasons  for  compelling 
such  an  application  of  the  money  in  the  case  of  a  tenant  who  is 
bound  for  rent  to  his  landlord,  and  who  seems  therefore  equi- 
tably entitled  to  haTe  the  benefit  of  the  damages  to  put  the  prop- 
erty in  the  stipulated  state  of  repair.  But  as  to  policies  of  in- 
surance, they  are  considered  as  distinct,  independent  contracts 
between  the  insurers  and  the  insured.  If  the  covenant  does  not 
name  the  heirs,  the  executors  of  the  insured,  and  not  the  heirs, 
will  be  entitled  to  the  proceeds  of  the  policy,  and  those  proceeds 
will  go  to  pay  debts,  instead  of  being  applied  to  rebuild 
houses:  Ellis  on  Insurance,  84,  85.  ''  As  a  general  rule,"  says 
Mr.  Hovenden  in  his  note  on  MUdmay  v.  Folgham,  1  Hoy.  Supp. 
305,  "  policies  of  insurance  are  not  attached  to  the  really,  nor  do 
they  in  any  manner  go  with  the  same  as  incident  thereto,  by  any 
conveyance  or  assignment;"  citing  Lynch  v.  DdUeU,  4  Bro.  P. 
0.  431.  Accordingly,  in  the  case  of  MUdmay  v.  Iblgharrif  3  Yes. 
471,  where  the  policy  was  made  payable  to  the  insured,  her  ex- 
ecutors, administrators,  and  assigns,  the  lord  chancellor  refused 
to  make  the  executor  a  trustee  for  the  heir.  Where,  however, 
as  in  our  insurances,  the  policy  binds  the  insurers  to  pay  to  the 
insured,  his  heirs,  etc.,  the  policy  must  be  considered,  I  con- 
ceive, as  a  covenant  real  of  which  the  heir,  and  not  the  executor, 
must  have  the  benefit.  Still  it  does  not  follow,  that  when  the 
money  is  paid  to  the  heir,  he  is  bound  to  lay  it  out  in  rebuild- 
ing: and  if,  as  usually  happens,  there  are  several  heirs,  it  is  not 
perceived  that  either  has  a  right  to  insist  that  the  others  shall 
unite  with  him  in  rebuilding  the  premises.  The  insurance  is  a 
compensation  for  a  loss,  and  when  that  compensation  is  paid,  it 
is  money  in  the  hands  of  the  assured,  of  which  they  may  dispose 
at  pleasure. 

The  law  of  contribution  has  no  application  to  the  case.  That 
law  has  strict  application,  indeed,  where  property  held  in 
common  needs  rei>air:  for  there,  it  is  in  existence,  and  each 
has  a  right  to  keep  it  in  existence,  and  to  make  all  essentia) 
repairs  at  the  joint  expense  of  all.  But  where  the  build- 
ings on  an  estate  are  destroyed,  the  question  is  one,  not  of  repair 
of  what  exists  and  is  held  in  common,  but  of  building  out  and 
out.  And  as  one  tenant  in  common  can  not  compel  another  to 
build  on  their  vacant  lot,  however  it  may  be  to  their  advantage, 
so  one  heir  can  not  compel  the  others  to  rebuild  a  house  that 
has  been  destroyed.  Still  less  can  the  tenant  for  life;  for  be- 
tween him  and  the  remainderman  there  is  no  commimity  of 
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interest.  On  the  contrary,  their  interests  are  conflicting;  for 
if  the  remainder-man  is  compelled  to  spend  his  money  in  re- 
building, peradyenture  the  life  owner  may  live  till  it  falls  into 
decay  and  becomes  useless;  or  it  may  again  be  consruned  by 
fire,  and  then  he  will  have  no  retribution.  Accordingly,  as 
between  tenant  and  landlord,  the  landlord  who  receives  insur- 
ance money  can  not  be  compelled  to  rebuild,  nor  indeed  is  he 
-even  compellable  to  repair,  but  that  duly,  to  a  certain  extent, 
rests  upon  the  tenant.     See  Ellis  on  Ins.  82;  Leeds  y.  Gheetham^ 

1  Sim.  146.  In  the  case  at  bar,  it  must  be  conceded,  that  how- 
'Cver  ruinous  the  buildings  might  have  become,  the  tenant  for 
life  could  have  demanded  no  aid  for  repairs,  but  would  have 
been  bound  at  her  own  expense  to  keep  the  property  in  repair. 
By  what  right,  then,  could  she  demand  that  the  devisees  in  re- 
mainder should  expend  their  funds  in  rebuilding  the  premises 
out  and  out  ?  And  a  farHoH,  by  what  right  could  she  demand, 
after  the  marital  rights  attached,  that  the  husband  should  expend 
what  had  become  his  funds,  in  rebuilding  a  house  which  never 
might  become  his  ? 

Much  reliance  was  placed  on  the  case  of  Norris  v.  Harrison, 

2  Madd.  Ch.  268.  The  various  reasons  for  that  decision  are  so 
thrown  together  by  Vice-chancellor  Plumer,  that  it  is  difficult 
to  extract  any  distinct  principle  applicable  to  this  case  from  his 
opinion.  There  are  some  expressions  which  seem  to  indicate 
the  idea,  that  the  insurance  money  ought  of  right  to  be  employed 
in  rebuilding,  and  the  coturt  repelled  the  claim  of  the  remain- 
der-man to  that  portion  of  it  which  had  been  so  employed,  since 
it  had  been  ''  laid  out  on  the  estate  for  the  very  purpose  to  which 
it  was  originally  destined."  Yet  in  deciding  upon  the  right  to 
the  unexpended  balance  of  the  insurance  fund,  he  rests  so 
strongly  on  the  intention  of  the  testator,  W.  Bell's  will,  as  to 
induce  the  belief  that  upon  that  intention  depended  the  char- 
acter of  the  fund,  as  real  or  personal.  I  think,  however,  upon 
the  whole,  that  there  is  sufficient  evidence  that  the  vice-chan- 
oellor  did  look  upon  the  fund  as  one  properly  devoted  to  rebuild- 
ing the  premises,  or  to  the  erection  of  some  other  equivalent 
building  on  the  estate.  But  in  the  subsequent  case  of  Noble  v. 
Cass,  Vice-chancellor  Leach  did  not  consider  his  predecessor  as 
settling  any  such  general  principle,  but  as  deciding  the  case 
upon  the  acts  of  the  party,  and  the  particular  expressions  in  the 
will.  If  the  case  of  Norris  v.  Harrison  does  determine  that  the 
insurance  money  must  be  applied  to  rebuilding  the  premises, 
then  I  can  only  say  that  I  can  not  acquiesce  in  any  such  opinion. 
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The  ooTeimnt  does  indeed  ran  with  the  land,  and  inure  to  the 
1)enefit  of  all  who  haTe  title  to  the  estate,  according  to  their  re- 
spective interests.  Bat  the  damages  (or  insurance  money)  when 
recoTered,  are  not  to  be  considered  as  part  of  the  inheritance. 
Thej  are  a  sum  in  gross,  belonging  to  the  parties  according  to 
their  respective  interests.  There  is  no  authority  for  the  prin- 
^ple,  that  an  equity  attaches  to  the  damages  recovered  at  law» 
to  give  them  the  particular  destination  of  rebuilding  the  prem- 
ises for  the  loss  of  which  they  were  recovered.  Such  a  doctrine 
would  be  imreasonable  and  difficult  of  execution;  unreasonable, 
because  it  might  well  be  to  the  interest  of  the  reversioner  that 
the  houses  should  not  be  rebuilt,  either  because  of  the  depreci- 
ation of  the  property  or  for  other  causes;  difficult  of  execution, 
because  one  party  might  oppose  a  rebuilding  according  to  the 
former  fashion,  and  the  other  insist  upon  it,  and,  in  case  of  dif- 
ference, the  court  must  interfere  to  settle  and  adjust  these  vex- 
atious disputes,  involving  petty  details,  embarrassing  and 
unworthy  of  the  tribunals  of  justice. 

The  notion,  indeed,  of  an  equity  attaching  to  the  insurance 
money,  is  wholly  without  foundation.  There  is  no  covenant 
even  of  the  society  to  rebuild:  it  has  no  right  to  rebuild:  it  must 
pay  the  amount  of  the  policy:  and  when  so  paid  to  the  insured 
himself,  he  may  do  as  he  pleases  with  the  money.  There  is 
nothing  to  bind  him  to  rebuild.  And  if  he  gives  the  property 
to  A.  for  life,  remainder  to  B.,  he  does  not  give  to  either  any 
right  to  demand  the  concurrence  of  the  other  in  rebuilding  the 
premises.  As  assignees,  each  has  a  right  to  benefit  in  the  cove- 
nant proportioned  to  his  interest,  and  each  has  his  distinct  action 
at  law:  AUersoU  v.  Stevens,  1  Taunt.  183.  Perhaps  there  is  no 
method  better  adapted  to  effect  the  ends  of  justice,  than,  through 
A  court  of  equity,  to  decree  the  whole  money  to  the  tenant  for 
life  for  his  use  dtuing  life,  taking  care  to  secure  repayment  to 
the  remainder-man  upon  the  tenant's  death.  This  is  the  course 
which  the  chancellor  pursued  in  1814,  and  which,  upon  the 
whole,  I  think  is  to  be  approved. 

It  remains  but  to  say,  that  I  think  the  tenants  for  life  can  not 
be  sustained  in  their  gratuitous  act,  by  the  all^iation  that  the 
parties  stood  by  and  did  not  warn  them  against  proceeding.  It 
has  been  well  said,  that  the  decree  itself  was  a  warning;  the 
bond  was  a  warning;  and  non  constat,  that  notice  was  ever  given 
to  those  in  remainder,  that  an  attempt  would  be  made  to  charge 
them.  They  had  no  right  or  reason  to  sappose,  after  that  de- 
<g:ee,  and  while  they  held  the  absolute  bond  for  repayment,  that 

Am,  Dxo.  Vol.  XXXIV— 48 


Digitized  by  VjOOQ  IC 


764  Haxall's  Executors  t;.  Shifpen.       [Virginia 

the  tenants  for  life  were  building  at  their  charge.  They  had 
therefore  no  reason  for  interfering  with  tiie  proceeding;  for  if 
the  tenants  chose  to  rebuild  at  their  own  eKpense,  there  was  no 
one  who  could  gainsay  it. 

Bbooeb  and  Cabbll,  JJ.,  concurred. 

Stanabd,  J.,  said,  he  entirely  concurred  with  the  president,. 
in  the  general  principles  stated  in  his  opinion,  but  he  doubted, 
whether,  considering  the  circumstances  of  the  particular  case, 
the  actual  value  of  the  new  house  put  on  the  premises,  as  it 
stood  at  the  time  of  Mrs.  Hazall's  death,  ought  not  to  be  allowed 
to  the  appellants,  and  set  off  against  the  debt.  He  inclined  to 
the  opinion,  that,  to  this  extent,  the  appeUanis  were  entitled  to 
relief. 

Decree  affirmed. 

Pabexb,  J.,  absent.  

Applioatiok  or  IifsuRiivoB  MoNxr  bctwmem  TmKAm  and  REVza* 
SIGNER. —In  Brwgh  v.  Biggins^  2  Gntt  40S,  the  ooort  drew  a  dlstinotioo^ 
between  a  partial  and  a  total  deetmction  of  an  insured  building,  in  which 
there  was  a  life  and  a  reversionary  Interest,  by  holding  that  in  the  former 
case  both  the  tenant  for  life  and  the  reversioner  were  entitled  to  have  the 
amount  recovered  under  the  policy  of  insurance  applied  to  the  repair  ci  the 
building,  and  that  such  application  by  the  tenant  would  protect  him  hooi  any 
future  claims  therefor  on  the  part  of  the  revecsioswr. 
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Hebbebt  v.  Hxjie. 

[1  AlOBAMA,  18.] 

Nora  SiONXD  nr  blank,  and  intrusted  to  another  in  the  oopfldmoe  that 
it  will  be  filled  with  a  partionlar  amount,  is  valid  in  the  hands  of  a  bona 
fidt  holder,  notwithstanding  this  confidence  is  violated  by  the  insertion  of 
a  greater  amount. 

Holder  Who  has  Advanokd  Monet  upon  a  Sionsd  Blank,  in  good 
faith  and  without  knowledge  of  any  fact  which  would  put  him  upon  an 
inquiry  which  would  disclose  that  the  authority  to  insert  an  amount 
therein  was  restricted,  may  fill  in  the  amount  which  he  has  advanced^, 
and  hold  the  signors  responsible  therefor. 

That  the  Chaboe  of  the  Coubt  did  not  Touch  upon  a  Matbriajl 
Point  in  the  case  is  not  error,  if  no  request  was  made  to  charge  thereon. 

AonoN  upon  a  promissory  note.  The  plopintiff  in  error  had. 
delivered  to  John  G.  Porter  a  signed  blank,  which  he  author- 
ized the  latter  to  fill  in  with  a  note  for  one  thousand  dollars, 
payable  to  some  bank  in  Mobile.  Porter  &  Byan  indorsed; 
the  blank  and  delivered  it  to  Boss  &  Ford,  to  be  filled  by  them 
as  a  note  to  be  used  in  bank  for  the  benefit  of  the  former.  Bos» 
&  Ford  filled  in  the  blank  with  a  note  for  five  thousand  two- 
hundred  and  sixty-eight  dollars  and  thirty-five  cents,  for  which 
amount  they  gave  credit  to  Porter  &  Byan,  the  latter  being 
largely  indebted  to  them.  Boss  &  Ford  afterwards  passed  the 
note  to  defendant  in  error  as  collateral  security  for  a  debt  which 
they  owed  to  him.  Plaintiff  in  error,  defendant  below,  denied 
that  the  filling  in  of  the  note,  under  such  circumstances,  could 
be  treated  as  authorized  by  him.  The  other  focts  of  the  case  ap- 
pear from  the  opinion. 

HdpkvM  and  Dargan,  for  the  plaintiffs  in  error. 
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J.  Li.  Mdrtin^  cofiircL. 

Obmond,  J.  The  law  is  well  established,  and  is  admitted  hj 
the  counsel  for  the  plaintiff  in  error,  that  if  a  note  is  signed  in 
blank  and  intrusted  to  another,  in  the  confidence  that  it  shall 
be  filled  np  for  a  particular  amount,  or  used  in  a  partionlar 
mode,  and  that  confidence  is  abused  by  the  insertion  of  a  larger 
amount,  or  by  making  an  improper  use  of  the  instrument,  that 
the  instrument  will,  notwithstanding,  be  valid,  in  the  hands  of 
a  bona  fide  holder  for  a  valuable  consideration.  But  it  is  insisted 
that  the  present  case  is  distinguishable  from  that,  because  in 
this  instance,  the  note  was  not  filled  up  by  Porter,  to  whom  the 
blank  was  delivered,  and  in  whom  the  confidence  was  reposed. 
The  argument  is,  that  the  authority  to  fill  up  the  note  is  given 
to  Porter  alone,  and  that  the  power  can  not  be  delegated.  It  is 
true,  that  when  a  blank  note  is  signed  and  delivered  to  another, 
for  the  purpose  of  being  filled  up,  authority  must  of  necessity 
be  conferred  to  do  the  act,  without  which  the  note  could  be  of 
no  value;  but  to  deduce  from  this  presumption  an  argument 
that  the  note  when  filled  up  and  in  tiie  hands  of  a  bona  fide 
holder,  can  be  sustained  alone  on  this  ground,  is  not  correct. 
The  rule  by  which  a  recovery  in  such  a  case  is  allowed,  stands  on 
a  much  broader  ground — and  may  be  thus  stated.  That  where 
one  of  two  innocent  persons  must  sustain  a  loss,  he  must  bear 
it  who  is  most  in  fault.  If,  by  misplaced  confidence,  one  en- 
ables another  to  commit  a  fraud,  it  is  but  just  he  should  pay  the 
penalty  of  his  own  indiscretion:  and  that  the  loss  should  not  be 
visited  on  another  who  has  vested  his  money  on  the  &ith  of  the 
genuineness  of  his  signature,  without  the  means  of  ascertaining 
the  fraud  which  had  been  committed. 

These  being  the  principles  which  govern  the  case,  it  follows 
that,  the  implied  authority  is  given  to  the  holder  to  fill  up  the 
note,  with  any  amount  which  he  may  have  advanced  on  it,  in 
good  faith,  and  without  the  knowledge  of  any  fact  which  might 
lead  to  an  inquiry  and  expose  the  fraud.  This  principle  as  has 
been  stated  is  well  settled,  and  to  permit  it  now  to  be  ques* 
tioned,  would  be  of  most  mischievous  consequence:  See  Brahan 
and  Atwood  v.  Ragland,  3  Stew.  247;  Putnam  v.  SuUivan,  4^Mas8. 
45  [3  Am.  Dec.  206];  VioteU  v.  PatUm,  5  Cranch,  142;  Russdl  v. 
Lan^buffeTy  Doug.  496;  and  Boberts  v.  AdamSy  8  Port.  297,  and 
cases  there  cited  [33  Am.  Dec.  291]. 

It  is  also  maintained,  that  as  the  defendant  in  error  received 
the  note,  as  collateral  security  for  the  payment  of  an  An'aHT^g 

1.  AmmI  V.  LoR^im'tf,  Do«9. 014. 
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debt  due  from  Boss  &  Ford  io  him  and  gave  no  other  consid- 
eration for  it,  that  he  can  not  be  considered  a  bona  Jide  holder 
for  a  valuable  consideration.  This  is  an  objection  entitled  to 
great  weight,  and  would,  perhaps,  be  decisive  of  this  question, 
if  the  predicament*of  the  record  was  such  as  to  permit  it  now  to 
be  made.  Neither  of  the  charges  moved  for  by  the  plaintiff  in 
error  raised  this  question  before  the  jury,  they  are  both  predi- 
cated on  the  idea  that  the  note  was  void,  because  not  filled  by 
Porter,  to  whom  the  blank  was  intrusted,  and  therefore  prop- 
erly refused.  But  it  is  supposed  that  the  charge  given  by  the 
court  authorizes  this  point  to  be  made  here.  The  charge  of  the 
court  merely  states  the  law  as  laid  down  in  this  opinion.  It  is 
true,  the  court  say,  that  to  enable  the  plaintiff  to  recover,  he 
must  be  a  bona  fide  holder  for  a  valuable  consideration,  but 
whether  the  facts,  if  true,  would  constitute  him  a  bona  fide 
holder  for  a  valuable  consideration,  was  a  question  not  raised 
before  the  court,  or  argued  to  the  jury,  so  far  as  we  can  judge, 
from  anything  appearing  on  the  record. 

If  the  court  refuse  to  give  a  charge,  improperly  asked  for,  and 
then  charge  the  jury  wrong  in  point  of  law,  the  case  must  be 
reversed.  But  that  is  not  the  fact;  here  Ihe  charge  is  right, 
and  the  objection,  in  effect,  is  that  the  court  d^  not  inform  the 
jury  of  its  own  mere  motion  what  constituted  a  bona  fide  pur- 
chase or  holder  for  a  valuable  consideration.  This  the  coiurt 
was  under  no  obligation  to  do.  The  consideration  of  that  mat- 
ter, as  would  appear  from  the  record,  was  waived  by  the  party 
interested  in  its  ascertainment.  The  verdict  of  the  jury  has 
ascertained  that  the  defendant  in  error  was  a  bona  fide  holder  of 
the  note,  for  a  valuable  consideration,  and  it  is  not  the  province 
or  duiy  of  this  court  to  examine  the  facts  set  out  in  the  record, 
and  revise  their  decision. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed.  

SiGNiNO  AUD  Dkjvbbino  Blank  Notx  gives  nnlimiied  Mithonty  to  insed 
any  mim;  and  a  plea  that  the  blank  was  filled  in  ^th  a  greater  sam  than  was 
anthorized,  is  bad:  JIaU  v.  Bank  of  GommonweaUh,  90  Am.  Deo.  685;  BoberU 
T.  Adam$,  83  Id.  201. 


( 


GmiLUM  V.  Emanuel  and  Gaines. 

[1  AZUBAMA.  33.] 

Whxbb  thkbi  is  a  Sukett  fob  a  Debt  Secttked  bt  Mortgage,  the  cred» 
iter  haaan  eleotiou,  of  which  he  can  not  be  deprived,  whether  he  shaU  pro* 
oeed  in  equity  npon  hip  mortgage,  or  at  law  against  the  debtor  or  rarety. 
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SuRsrr  Who  has  Paid  his  P&ingipal's  Debt  n  Bhtitijbd  to  all 

SiuuiUTUSS  held  or  acquired  by  the  creditor. 
Criditob  Who  Pabts  with  ob  Rbndkbs  Unatailabli  Sbuukitus  or 

a  fond  which  he  would  be  entitled  to  apply  in  diachaij^  of  his  debt,  as  a 

general  mle  exonerates  a  surety  for  the  debt  to  the  extent  of  the  yalue  of 

such  securities  or  fund. 
Grxditob  Who  has  Disabled  Himself  from  surrendering  to  the  sorety 

the  means  of  reimbursement  which  he  once  possessed,  is  not  to  be  injured 

thereby,  if  he  acted  without  a  knowledge  of  the  rights  of  other  persons 

and  with  good  faith  and  just  intentions. 

PUBCHASB  BT  MOBTOAOEE    Of    THE  EqUITT  OF  REDEMPTION  DOES  NOT  Bx- 

TiNoniSH  the  mortgage  so  as  to  release  a  surety  for  the  mortgage  debt, 
where  the  creditor  dicAvows  that  it  was  his  intention  to  extinguish  the 
mortgage,  and  avows  that  he  will  apply  the  rents  and  profits  of  the  land 
in  extinguishment  of  the  mortgage  debt. 

Bill  in  equity.  The  case  made  by  the  bill  was  this.  In  1884» 
fhe  defendants  below  sold  to  Stephen  Schuyler  certain  real  estate 
situate  in  the  cify  of  Mobile.  At  the  same  time  they  took  from 
him  ten  promissoiy  notes,  payable  in  one,  two,  three,  etc.,  years 
to  represent  the  purchase  money.  Complainant  became  indorser 
on  the  four  notes  first  falling  due;  this  indorsement  was  for  the 
accommodation  of  Schuyler,  as  was  well  known  to  defendants. 
Defendants  likewise  took  from  Schuyler  a  mortgage  on  the  prop- 
erty sold,  to  secure  the  notes  indorsed  and  unindorsed.  The 
note  that  fell  due  first  was  paid.  Schuyler  then  became  insol- 
vent and  no  other  notes  were  paid.  The  defendants  obtained 
judgment  against  complainant  on  one  of  the  notes  indorsed  by 
him,  and  threatened  to  issue  execution,  and  also  to  bring  suit 
upon  another  of  the  indorsed  notes.  The  bill  alleged  that  the 
mortgaged  property  was  sufficient  for  the  discharge  of  all  the 
notes  given  for  the  purchase  money;  that  the  mortgage  seouiiiy 
was  applicable  to  the  discharge  of  the  notes  in  the  order  in 
which  they  fell  due;  that  if  the  defendant  should  collect  the 
amoiuit  of  the  indorsed  notes  from  complainant,  the  latter  would 
be  entitled  to  the  benefit  of  the  mortgage,  and  thereby  a  cir- 
cuity of  action  would  be  occasioned,  which  would  be  avoided  if 
defendants  were  compelled  to  proceed  in  the  first  instance  on 
the  mortgage.  Complainant  therefore  prayed  an  injimction 
against  any  proceedings  by  defendants  in  aid  of  their  judgment 
against  him.  In  furttier  support  of  this  relief,  the  bill  alleged 
that  the  equity  of  redemption  in  the  mortgaged  land  had  been 
purchased  by  defendants,  and  that  the  mortgage  had  been 
thereby  destroyed,  and  that  the  defendants  by  thus  destroying 
the  security  for  the  debt  had  released  complainant  from  his  lia- 
bility as  surety.    An  answer  was  put  in,  the  nature  of  which 
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sufficiently  appears  from  the  opinion.  A  preliminaxy  injunction 
gxanted  on  the  filing  of  the  hill  was  thereafter  dissolyed  on  mo- 
tion.' 

J.  A.  CampbeU^  for  the  appellant. 

Stewariy  comtra. 

CoLiosB,  0.  J.  In  the  aigumentof  this  cause  two  points  haTe 
been  made  for  the  plaintiff:  1.  That  the  mortgage  operates  in 
equity  as  a  lien  upon  the  property  embraced  by  it  for  the  jMty- 
ment  of  all  the  notes  made  by  Schuyler  and  Boberts — ^that  the 
notes  are  entitled  to  priority  of  satisfaction  from  this  security  in 
the  order  in  which  they  fall  due.  And  that,  inasmuch  as  the 
plaintiff  upon  payment  of  either  of  the  notes  in  which  he  maybe 
a  surety,  might  resort  to  the  mortgage  for  indemnification,  equity 
will  dispense  with  this  circuity  by  requiring  Emanuel  &,  Gtaines 
to  seek  a  satisfaction  from  that  source  in  the  first  instance;  2. 
That  a  surety  is  entitled  to.  all  the  securities  or  means  of  pay- 
ment to  which  the  creditor  was  entitled,  and  if  a  creditor  has 
destroyed  or  impaired  these,  tiie  surety  is  pro  tanio  discharged. 
The  defendants,  Emanuel  &,  Ghunes,  having  purchased  Schuyler's 
interest  in  the  equity  of  redemption,  extinguished  the  mortgage 
(which  was  an  ample  security  for  the  notes  of  which  the  plaintiff 
was  the  indorser),  and  thus  released  the  plaintiff  from  his  liability. 

1.  It  is  clearly  competent  for  a  creditor  to  secure  himself  both 
by  a  lien  on  property  and  the  engagement  of  a  third  person  un- 
dertaking for  the  payment  by  the  debtor.  And  the  creditor  is 
not  obliged  to  proceed  in  equity  upon  his  mortgage,  but  has  the 
election  either  to  seek  a  foreclosure,  or  to  prosecute  an  action  at 
lawupon  the  promise  of  the  debtor  and  his  surety:  Tice  v.  Annin, 
a  Johns.  Oh.  125;  Dwnldey  v.  Van  Burea  etdl.,3  Id.  330.  The 
mortgage  is  a  mere  security  for  the  debt,  and  is  regarded  as  an 
incident  to  the  legal  contract  to  pay,  which  remains  in  full  force, 
and  on  this  ground  rests  the  principle  which  permits  the  mort- 
gagee to  elect  his  remedy. 

To  sustain  the  argument  for  the  plaintiff  on  this  point,  we 
have  been  referred  to  the  case  of  Qwcdhmeys  v.  Bagland,  1  Band. 
466.  The  facts  of  that  case,  so  far  as  they  need  be  noticed,  are 
these:  ''  A  deed  of  trust  was  executed  by  William  and  Francis 
Sutton,  to  trustees  to  secure  the  payment  of  three  notes  to  a 
certain  Anderson  Barrett.  The  first  note  was  paid;  the  second 
transferred,  by  indorsement,  to  Nathaniel  Bagland,  without  any 
assignment  to  him  of  the  deed  of  trust;  the  third  note  was  in* 
dorsed  to  Bobert  and  Temple  Gwathmey,  who  took  an  assign- 
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ment  of  the  deed  of  trust  for  their  security."  The  trustees 
having  advertised  for  sale  the  property  embraced  by  the  deed, 
to  satisfy  the  note  held  by  Bagland,  the  Ghmthmeys  filed  a*bil> 
to  enjoin  the  saleof  the  trust  property  to  satisfy  Bagland'sdaim, 
insisting  that  as  they  had  taken  an  assignment  of  the  deed  of  trust, 
and  Bagland  had  not,  their  lien  was  to  be  preferred  to  his.  The- 
coiurt  of  appeals  held  that  the  deed  of  trust  was  an  additional 
security  for  the  payment  of  the  notes  to  Barrett  or  his  assigns, 
in  the  order  in  which  they  fell  due,  it  follows  the  notes  into  the- 
hands  of  their  several  holders,  and  it  was  not  competent  for 
Barrett,  by  an  assignment  of  the  deed  to  the  Gwathmeys,  to  de- 
prive Bagland  of  his  priority  of  right  to  demand  a  sale  of  the- 
trust  property,  if  necessary  to  the  jMiyment  of  his  claim.  There- 
was  no  fmud  or  misrepresentation  imputed  to  Bagland,  and  the- 
assignment  of  the  deed  to  the  Gwathmeys  gave  them  full  notice- 
of  the  order  in  which  the  notes  were  to  have  been  paid,  and 
should  have  put  them  upon  inquiry  whether  the  first  and  second 
had  been  paid,  when  they  took  an  assignment  of  the  third  note. 

This  case  decides:  1.  That  where  property  is  conveyed  to- 
secure  the  payment  of  notes  to  fall  due  at  different  periods,  and 
a  controversy  arises  between  the  assignees  of  the  notes,  the- 
holder  of  the  one  first  maturing  is  entitled  to  a  priority  of  pay- 
ment from  the  property  conveyed.  2.  That  the  assignment  of 
the  notes  carries  to  their  assignees  the  interest  in  the  security 
furnished  by  the  deed,  without  any  written  declaration  to  that 
effect,  by  the  assignor.  Neither  of  these  points  is  applicable 
to  the  case  at  bar.  There  is  no  controversy  between  assignees 
as  to  the  right  of  preference;  but  the  argument  assumes  thai 
the  plaintiff  can  not  be  chained  upon  his  imdertaking  to 
Emanuel  &  Gaines,  because  the  mortgaged  property  is  of 
greater  value  thiem  the  amount  of  the  notes  indorsed  by  himself 
and  Boberts.  Tlus  argument  we  have  already  said  can  not  be 
maintained. 

2.  It  is  a  well-ascertained  principle,  that  the  surety  who  has  paid 
the  debt  of  the  principal,  is  entitled  to  stand  in  the  place  of  the 
creditor  as  to  all  securities  for  the  debt,  held  or  acquired  by  the 
creditor,  and  to  have  the  same  benefit  from  them  as  the  creditor 
might  have  had.  This  doctrine  is  very  clearly  stated  by  Lord 
Eldon  in  OrayOiome  v.  Swvnbvjme,  14  Ves.  162.  The  Lord 
Chancellor  says:  '<A  surety  is  entitled  to  every  remedy  which 
the  creditor  has  against  the  principal  debtor,  to  enforce  every 
security  and  all  means  of  payment;  to  stand  in  the  place  of  the 
creditor,  not  only  through  the  medium  of  contract,  but  even  by 
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means  of  seotuitiea  entered  into  without  his  knowledge,  having 
a  right  to  have  tiiose  securities  transferred  to  him«  though  there 
was  no  stipnlation  for  it;  and  to  avail  himself  of  all  those  seonr- 
ities  against  the  debtor."  And  Chancellor  Kent,  in  Chee^dxyr* 
augh  T.  MUlardy  1  Johns.  Ch.  409  [7  Am.  Dec.  494],  has  shown 
iliat  this  doctrine  of  snbstitation  is  equally  well  known  to  the 
civil  law  and  in  the  English  chancery.  See  also  Parsons  v. 
Briddock,  2  Vem.  608;  WrigJU  v.  Marley,  11  Ves.  12;  Harrison 
V.  Glossop,^  3  Ves.  &  Bea.  185;  Hayes  ▼.  Ward  et  al.y  4  Johns. 
Oh.  123  [8  Am.  Dec.  554];  1  Story's  Eq.  477.  If  the  creditor 
parts  witii  or  renders  nnayailable  securities,  or  any  fund  which 
he  would  be  entitled  to  apply  in  discharge  of  his  debt,  the  se- 
curity becomes  exonerated  to  the  extent  of  the  value  of  such 
securities;  because  securities  which  the  creditor  is  entitled  to 
apply  in  discharge  of  his  debt,  he  is  bound  to  apply,  or  to  hold 
them  as  a  trustee  ready  to  be  applied  for  the  benefit  of  the 
Bureiy :  Mayhew  v.  Orickett,  2  Swanst.  185;  Law  y.  The  East  In- 
dia Co.,  4  Yes.  824;  Cheeseborough  y.  MUardy  1  Johns.  Ch.  409 
[7  Am.  Dec.  494];  Capel  y.  BuOer,  2  Sim.  &  Stu.  457; 
Hayes  y.  Ward  ^  oZ.,  4  Johns.  Ch.  123  [8  Am.  Dec  554]; 
1  Story's  Eq.  480,  481.  But  as  the  doctrine  of  substitution 
rests  on  the  basis  of  mere  equity  and  benevolence,  the  creditor 
who  has  disabled  himself,  from  yielding  up  to  the  surefy  the 
means  of  reimbursement  which  he  had,  is  not  to  be  injured 
thereby;  provided  he  acted  without  a  knowledge  of  the  rights 
of  others  and  with  good  faith  and  just  intentions,  which  is  all 
that  equity  requires:  Cheeseborough  v.  MiUard,  1  Johns.  Ch.  40^ 
[7  Am.  Dec.  494];  1  Story's  Eq.  471-483. 

Ordinarily  the  purchase  of  the  equity  of  redemption,  does  not 
operate  in  extinguishment  of  the  mortgage,  but  the  purchaser 
takes  it  charged  with  the  lien,  having  acquired  only  the  right 
to  complete  his  title,  by  the  payment  of  the  mortgage  debt. 
Whether  the  purchase  by  a  mortgagee  will  have  the  effect  to  de- 
stroy the  equitable  right  of  a  surely  (situated  as  the  plaintiff)  to 
substitution,  we  need  not  determine,  as  the  case  may  be  disposed 
of  on  another  groiuid.  The  defendants,  Emanuel  &  Gaines,  ex- 
plicitly state,  that  they  considered  the  equify  of  redemption  of 
no  value,  inasmuch  as  the  mortgaged  property  was  of  less  value 
than  the  incumbrances  upon  it— that  the  pxirchase  of  Schuyler's 
interest  was  made  for  the  purpose  of  avoiding  controversy  which 
might  have  arisen,  if  another  person  had  purchased.  That  they 
were  aware  of  the  existence  of  the  mortgage  to  the  bank,  at  thfr 

1.  Ol^stup  T.  ITirKfon. 
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time  of  ihe  sheriff's  sale,  and  that  it  was,  and  still  is  their  inten- 
tion to  apply  the  rents  and  profits  as  received,  to  the  extinguish- 
ment of  their  debt  and  interest.  Here  is  a  direct  disavowal  of 
an  intention  to  extinguish  the  mortgage,  and  a  statement  of 
facts  showing  that  Emanuel  &  Gaines  in  purchasing  the  equity 
of  redemption  of  Schuyler,  acted  in  good  faith  and  with  just 
intentions.  The  plaintiff  instead  of  being  prejudiced  by  that 
act,  is  likely  to  be  benefited,  as  the  respondents  declare  that  it 
is  their  intention  to  appropriate  the  rents  and  profits  to  the 
payment  of  the  debt  and  interest  due  them.  Even  if  it  were 
conceded  that  the  mortgaged  property,  without  reference  to  the 
extent  of  its  value,  should  be  disposed  of  for  the  payment  of 
the  notes  in  the  order  in  which  they  &11  due,  yet  it  can  not  be 
maintained  that  the  plaintiff  is  released  from  his  suretyship  on 
the  ground  that  the  mortgage  is  extingmshed.  The  disclaimer 
and  concessions  made  in  the  answer  of  the  respondents  are  suf- 
ficient to  prevent  such  a  result,  whatever  might  be  the  conclusion 
of  law  apart  from  these.  Without  examining  further,  the  argu- 
ments on  this  point,  we  are  of  opinion  that  the  case  made  by  the 
bill  and  answer,  does  not  show  an  extinguishment  of  the  mort- 
gage, to  the  prejudice  of  the  rights  of  the  plaintiff.  His  interest 
in  equity  is  unaffected  by  the  purchase  of  Schuyler's  interest  by 
the  respondents. 
The  result  is,  that  the  decree  of  the  circuit  court  is  a£Srmed. 

That  the  Subbtt  mat  in  Equitt  Compel  the  CREDrroa  to  proceed 
•gainst  his  principal,  see  King  v.  Baidmn,  8  Am.  Dec.  415;  Haye»^y.  Ward, 
Id.  554;  Cope  v.  Smith,  11  Id.  582,  and  note  589;  and  note  to  StaU  v.  Boyd,  29 
Id.  225,  wherein  are  collected  the  cases  to  the  point  that  the  neglect  of  the 
creditor  to  sue  the  debtor  at  the  request  of  the  surety  will  release  the  latter 
in  the  case  of  any  accruing  loss,  and  those  that,  in  consonance  with  the  prin- 
oipal  case,  adopt  the  opposite  view. 

SoBETT  UPOK  Patinq  THE  Debt  is  subrogated  to  the  rights  of  the  cred- 
itor as  to  all  collateral  securities,  means,  and  remedies  held  by  the  latter  for 
the  enforcement  of  his  debt:  Bank  of  Montpelier  v.  Dixon,  24  Id.  d40;  JJoyse 
T.  Ward,  8  Id.  554;  Loumdes  r.  Chiaholm,  16  Id.  667;  Smiih  t.  IHmno,  Id. 
617;  Bunting  v.  Bieka,  32  Id.  699. 


Boyd  v.  Babolat. 

Cm  or  THB  Pabtibs  to  a  GoNSPiaAcr  to  Defraud  the  Govsehximt 
can  not  recover  from  the  others  the  money  realized  as  the  fruits  ol  tb* 
conspiracy. 

Assuicpsrr.    Boyd,  the  defendant  below,  was  the  captain  of  a 
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Tolunteer  company  engaged  in  the  Greek  war.  The  government 
furnished  neither  wagons  nor  provisions.  The  company,  prior 
to  disbanding,  determined  to  charge  the  government  with  a 
wagon  and  team,  and  to  divide  any  proceeds  that  they  might 
realize.  Barclay  consented  that  the  members  of  the  company 
might  put  in  the  account  against  the  government  in  his  name, 
and  they  accordingly  did  put  in  an  account  in  which  the  gov- 
^emment  was  charged  with  services  of  a  wagon  and  team  furnished 
by  Barclay,  although  Barclay  was  not  a  member  of  the  company, 
and  had  not  rendered  such  service.  Six  hundred  and  six  dol- 
lars were  finally  allowed  on  the  claim  by  the  government,  and 
Boyd,  as  captain  of  the  company,  was  appointed  to  receive  the 
money.  The  first  instruction  asked  by  Boyd,  was  that  if  the 
money  was  obtained  from  the  government  by  fraudulently  rep- 
resenting that  services  had  been  performed  by  Barclay  that  were 
not  performed,  then  Boyd  held  the  money  to  the  use  of  the 
government,  and  not  to  that  of  Barclay.  The  instruction  was 
refused.     Plaintiff  below  had  verdict. 

Datyan,  for  the  plaintiff  in  error. 

No  appearance  for  the  defendant. 

GoLDTHWAXTB,  J.  The  facts  of  this  case  disclose  a  transaction 
by  which  the  United  States  were  defrauded  of  a  sum  of  money; 
and  one  of  the  parties  to  the  fraudulent  transaction  seeks  to 
recover  from  another,  the  amount  received  from  the  United 
States,  on  the  pretense  that  it  was  paid  to  the  defendant  as 
4igent  for  the  plaintiff,  for  a  demand  made  out  and  allowed  in 
his  name.  If  Barclay's  name  had  been  used  without  his  knowl- 
edge or  consent,  to  carry  into  effect  the  illegal  object  to  be 
attained,  his  right  to  recover  the  money  received  could  not  be 
disputed,  unless  Boyd  had  been  notified  by  the  United  States, 
to  retain  the  money.  The  sole  object  of  Barclay  in  seeking  a 
recovery,  might  be  to  return  the  money.  If  innocent  of  fraud, 
this  would  seem  to  be  the  legal  as  well  as  the  charitable  con- 
clusion; and  Boyd  would  not  be  permitted  to  disavow  the  agency 
assumed  by  him,  or  to  allege  his  own  turpitude  to  avoid  the 
payment.  But  no  such  inference  can  be  drawn  in  favor  of  the 
plaintiff  in  this  action;  for  the  evidence  shows  that  he  assented 
to  the  use  of  his  name  with  a  full  knowledge  of  the  falsity  of 
his  claim,  and  of  the  object  to  be  attained.  It  can  not  be 
reasonably  expected  from  one  who  has  thus  lent  his  name  and 
connected  himself  with  a  deliberate  fraud,  to  pursue  a  remedy 
against  a  coadjutor,  for  the  purpose  of  rendering  justice  to  the 
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injured  party.  The  sole  object  of  a  suit  by  one  ihus  oiroam- 
stanced,  must  lye  to  obtain  the  whole  or  a  portion  of  the  illegal 
plunder  to  subserre  his  own  interest.  No  court  of  justice  can 
rightfully  lend  its  aid  to  assist  him  in  such  an  attempt,  not  that 
the  condition  of  the  defendant  is  more  creditable  than  his  own, 
but  because  justice  will  not  imdertake  to  determine  to  whom  the- 
reward  of  successful  fraud  is  due. 

If  Boyd,  throughout  this  transaction,  had  acted  as  the  mere- 
agent  of  Barclay,  and  in  this  character  had  received  the  money, 
it  might  be  difficult  •  to  distinguish  this  case  from  those  of 
Tenant  v.  Elliot^  1  Bos.  &  Pul.  8,  and  Ibmvrv.  Russd,  Id.  296 ;« 
in  the  former  of  which  it  was  decided,  that  a  broker  who  had 
effected  an  illegal  policy  of  insurance,  could  not  retain  the 
money  received  by  him  from  the  underwriter,  against  his  prin- 
cipal; and  in  the  latter  case,  a  carrier  who  had  received  the 
payment  for  some  coimterf eit  farthings  sent  by  him  to  a  pur- 
chaser, was  held  accountable  for  the  money  so  received,  to  the 
seller  of  the  coimterfeit  farthings.  These  decisions  go  very  far 
to  sustain  the  position,  that  if  the  person  receiving  money  paid 
on  account  of  a  fraudulent  or  illegal  transaction,  is  the  mere 
agent  for  another,  he  will  not  be  permitted  to  go  into  evidence 
of  the  illegal  transaction,  unless  it  is  necessarily  connected  with 
the  implied  contract  on  which  the  action  to  compel  the  payment 
of  the  money  is  founded. 

But  we  think  it  is  clear  from  the  statement  of  the  evidence^ 
tiiat  Boyd's  agency  in  this  transaction  was  a  mere  pretense,  used 
for  the  attainment  of  the  money  pretended  to  be  due  to  Barclay 
for  services  never  rendered.  When  collected,  the  money  waa 
not  to  be  paid  to  him,  but,  by  the  terms  of  the  conspiracy,  was 
to  bo  paid,  by  Boyd,  to  the  members  of  the  company.  There 
was  then,  nothing  real  in  the  relation  of  Barclay  and  Boyd  as 
principal  and  agent;  and  moreover,  the  former  had  no  claim 
whatever  to  the  money  obtained;  for,  according  to  the  stipula- 
tions amongst  his  own  confederates,  the  money  was  to  come  to 
them  and  not  to  him.  To  use  the  words  of  Chief  Justice  Wi^  - 
mot,  in  CoiUTia  v.  Ekmiem^  2  Wils.  347,  ''the  manner  of  the 
transaction  was  to  gild  and  conceal  the  truth,  and  whenever 
courts  of  law  see  such  attempts  made  to  conceal  wicked  deeds^ 
they  will  brush  away  the  cobweb  varnish  and  show  the  transac- 
tions in  their  true  light." 

In  this  view  of  the  merits  of  this  case,  it  y&  dear  that  the  first 
charge  asked  for  by  the  defendant's  counsel  ought  to  have  been 

1.  ramiw  T.  Awell.  1  Boi.  ft  PbL  9M. 
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^ven.  The  second  and  third  charges  requested,  do  not  seem  to 
be  Terj  explicit,  and  do  not  call  for  a  particular  examination,  as 
^e  conceive  that  the  opinion  we  have  expressed  will  sufficiently 
indicate  the  rules  which  must  govern  this  case. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 

Rights  of  Pabties  to  Illboal  ob  Fraudulent  TRANaAcnoNS.~In 
•dealing  with  these  traoBactions,  the  main  motive  that  actnates  a  court  is  a 
desire  to  discourage  them.  Lord  Thurlow  was  of  opinion  that  the  most 
efficient  means  of  attaining  this  object  was  to  place  the  parties  to  these  con- 
tracts in  statu  quo,  and  thus,  by  unraveling  all  that  had  been  done,  at  the  in- 
stance of  either  party,  to  remove  all  hope  of  gain  from  their  minds:  NeviUe 
V.  Wilkinson,  1  Bro.  Ch.  644.  But  it  is  very  doubtful  whether  the  knowU 
odge  by  a  party  to  a  fraud,  that  if  his  confederate  break  faith  with  him,  he 
may  have  recourse  to  the  law,  and  by  it  be  replaced  in  his  original  position, 
would  have  a  very  deterrent  influence.  The  more  common-sense  view  has 
been  adopted,  that  these  parties  should  have  no  standing  in  court;  that  the 
flole  reliance  of  the  one  must  be  the  confidence  reposed  that  the  other  shall 
fulfill  his  part  of  the  corrupt  agreement.  In  consonance  with  this,  cases  of 
this  description  are  generally  decided  by  an  application  of  the  maxim  in  pari 
deUdo  potior  est  conditio  dtfendentia.  llierefore  if  a  f rau4alent  or  illegal  con- 
tract is  executory,  a  court  will  refuse  to  enforce  it;  if  executed,  it  will  refuse 
to  divest  the  rights  that  have  accrued  thereby. 

The  most  familiar  instance  of  this  rule  that  rights  vested  under  a  fraudu- 
lent executed  contract  will  not  be  defeated,  is  afforded  by  that  class  of  cases 
which  hold  that  a  conveyance  executed  with  intent  to  defraud  creditors, 
though  open  to  attack  by  them,  will  not  be  set  aside  at  the  instance  of  the 
grantor:  Oabome  v.  Moea,  5  Am.  Dec.  252;  Jackson  v.  Marshall,  3  Id.  695; 
RekhaH  v.  Castalor,  6  Id.  402;  Peades  v.  Barney,  Id.  743;  Terrd  v.  Cropper, 
13  Id.  309;  JeMns  v.  Clement,  14  Id.  703;  Siekman  v.  Lapdey,  15  Id.  596; 
StewaH  V.  Kearney,  31  Id.  482;  James  v.  Bird,  Id.  668;  StewaH  v.  IgUhart, 
2S  Id.  206;  Otoige  v.  WiUiamson,  26  Mo.  190;  Ellis  v.  Higgins,  32  Me.  34; 
€uah!wa  v.  Cushwa,  5  Md.  45;  BroughUm  v.  Broughton,  4  Rich.  491;  Murphy 
V.  Hubei'i,  16  Pa.  St.  57;  Huty's  appeal,  29  Id.  220;  Hendricks  v.  Mmmt,  2 
South.  738;  Evans  v.  Herring,  3  Butch.  243;  NiciioU  v.  Patten,  18  Me.  231. 
If  the  consideration  of  the  deed  is  illegal,  the  consequence  is  the  samei  thus 
4k  grantor  can  not  avoid  his  deed  upon  the  ground  that  its  consideration  was 
the  composition  of  a  felony:  Worcester  v.  Eaton,  11  Mass.  378.  And  so  will 
it  be  if  the  consideration  of  the  deed  is  immoral:  While  v.  Hunter,  3  Fost. 
128.  And  if  money  has  been  paid  in  furtherance  of  an  illegal  undertaking, 
'Which  is  in  part  executed,  leaving  part  of  the  money  unexpended,  no  actiop 
^can  be  maintained  to  recover  it:  Perkins  v.  Savage,  15  Wend.  412.  To  thb 
jame  effect  that  no  relief  will  be  granted  to  either  party  where  an  illegal  con- 
tract has  been  fully  consummated,  are  Cfreene  v.  Godfrey,  44  Me.  25;  White  v. 
Crew,  16  Ga.  420;  WaXtan  v.  Tuvten,  49  Miss.  569;  Dixon  v.  Olmstead,  31  Am. 
Dec.  629,  and  Black  v.  Oliver,  35  Id.  But  where  the  contract  is  executory  the 
eourt  will  not  enforee  it.  Thus,  if  a  mortgage  is  given  with  the  intention  of 
preventing  the  enforcement  by  creditors  of  their  claims,  the  mortgagee  will 
not  be  allowed  to  enforce  it;  and  to  attain  this  object  with  the  more  certainty, 
(the  mortgagor  will  be  allowed  to  plead  his  own  fmud  in  defense  of  the  action: 
NorrU  v.  Norris,  0  T.  B.  317;  MiUer  v.  Marckle,  21  111.  152;  WestfaU  v. 
Jones,  23  Barb.  9.    And  the  maker  of  a  note  may  defeat  an  action  thereon  by 
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showing  that  it  was  executed  with  a  fraudulent  intent:  Walker  v.  MeCcnnico^ 
10  Terg.  22S;  De  MerrtU  v.  Miles,  22  N.  H.  526.  And  so  it  may  be  shown, 
that  the  consideration  of  a  note  was  illegal:  Wheeler  v.  RusaeU,  17  Mass.  258;. 
Hoover  v.  Pdrce,  27  Miss.  627;  McKinneU  v.  Scbineon,  3  Mee.  &  W.  435;  and* 
so  of  a  bond:  Collins  v.  BlarUern,  2  Wils.  347.  So  far  have  the  courts  gone- 
in  allowing  a  defendant  to  plead  his  own  fraud  in  which  the  plaintiff  haa 
participated,  to  defeat  the  enforcement  of  the  contract,  that  where  an  estate^ 
had  been  conveyed  with  intent  to  defraud  creditors  the  vendor  will  not  be 
allowed  to  recover  the  unpaid  purchase  money,  though  the  fraud  does  not  ap- 
pear from  the  prima  facie  case  made  by  the  plaintiff:  Nellis  v.  Clark,  20 
Wend.  24.  There  is  a  dictum  to  the  contrary,  however,  in  James  v.  Bird,  31 
Am.  Dec.  668.  And  so  where  the  action  is  to  recover  the  price  of  goods  fur- 
nished under  a  fraudulent  agreement,  in  which  vendor  and  vendee  partici- 
pated, the  fraud  may  be  pleaded:  Smith  v.  Hvbbs,  10  Me.  71. 

The  case  is  so  much  the  plainer  if  the  fraud  or  illegality  must  appear  tmat 
the  case  made  by  the  plaintiff  himself.  Thus  no  recovery  can  be  had  upon  an- 
agreement  to  lobby,  which  has  been  performed  by  the  lobbyist:  Potoers  t. 
Skinner,  34  Vt.  274;  Clippinger  v.  Hepbaugh,  5  Watts  k  S.  315;  Rose  t. 
Trvax,  21  Barb.  361.  To  the  same  point  that  the  compensation  provided  for 
by  an  illegal  contract  can  not  be  recovered,  are  Badgley  v.  Bealt,  3  WattB» 
263;  Dexter  v.  Sumo,  12  Cush.  594,  and  FuUer  v.  Dame,  18  Pick.  472.  The  mle^ 
as  established  in  Pennsylvania,  is  not  quite  so  broad;  there,  though  it  is  ad- 
mitted that  a  fraudtilent  contract  can  not  be  enforced,  a  defendant  will  not 
be  allowed  to  plead  his  own  fraud;  it  follows,  then,  that  unless  the  fraud  ap- 
pears from  the  case  made  by  the  plaintiff,  the  contract  will  be  enforced. 
Thus,  if  the  consideration  of  a  bond  is  a  fraud,  and  the  defendant  attempt  ta 
show  it,  he  will  be  held  not  protected  by  the  maxim  in  pari  delicto  potior  est 
conditio  dtfendentis,  for  by  his  attempt  to  protect  himself  under  the  fraud,  he 
bases  a  claim  for  •relief  thereon  which  r^Iy  makes  of  him  an  actor:  Hen^ 
drickson  v.  Evans,  25  Pa.  St.  441;  JSvatis  v.  Dravo,  24  Id.  62;  see,  also,  Sick- 
man  V.  Lapsley,  13  Serg.  h,  R.  225;  StewaH  v.  Kearney,  31  Am.  Dec.  482. 
In  Swann  v.  ScoU,  11  Serg.  &  R.  155,  the  same  test  was  applied  to  the  right 
of  recovery  where  the  defense  was  founded  upon  the  illegality  of  the  contract, 
it  being  there  declared  that  the  test  whether  a  demand  connected  with  an 
ill^al  transaction  can  be  enforced  at  law  is  wjiether  the  plaintiff  requires  Hm 
aid  of  the  illegal  transaction  to  establish  his  case.  Thus,  if  the  action  is  on  a 
bond  in  the  ordinary  form,  the  defendant  can  not  show  that  it  was  given  upofn 
an  illegal  consideration.  The  correctness  of  this  latter  doctrine  appears  very 
doubtful. 

The  principal  exception  to  the  rule  that  equity  wiU  not  interfere  in  favor 
of  either  party  to  an  illegal  or  fraudulent  contract  arises  in  cases  where  the 
parties,  though  both  iu  fault,  are  not  in  pari  delicto.  Wherever  the  posi- 
tion of  one  party  is  such  that  he  is  in  a  condition  to  use  oppression  towards 
the  other,  and  he  obtains  from  that  other  a  contract  beneficial  to  himself  and 
in  fraud  of  the  rights  of  third  persons,  the  former  party  will  be  allowed  to 
rescind  the  contract  and  recover  whatever  he  may  have  paid  over.  An  in- 
stance which  has  arisen  is  the  case  where  a  creditor  has  refused  to  sign  hia 
debtor's  certificate  of  bankruptcy,  unless  the  latter  secure  to  him  in  addition 
to  the  proportion  to  which  he  was  entitled  from  the  estate,  a  further  sum. 
There,  if  the  creditor  is  paid  such  sum,  it  may  be  recovered  back  from  him 
by  his  debtor  in  an  action  of  assumpsit:  Smith  v.  Bromley,  Doug.  696.  And 
so  where,  upon  signing  a  composition  deed,  the  creditor  enters  into  a  secret 
agreement  with  his  debtor,  under  which  he  receives  the  latter's  promiatory 
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note  for  the  balance  of  his  debt  unseonrecl  by  the  deed,  the  debtor  may  re 
cover  from  him  whatever  he  may  have  been  obliged  to  pay  on  the  note  to  an 
indorsee  thereof:  Hcrton  v.  RUey,  11  Mee.  &  W.  492;  SmUhy,  Quff^  6  Mao. 
&Sel.  leo. 

In  like  manner,  if  a  conveyance  with  intent  to  defrand  creditors  is  obtained 
from  an  aged  mother  by  her  son,  in  whom  she  has  implicit  confidence,  work- 
ing upon  her  credulity  and  weakness,  the  conveyance  will  be  set  aside:  Pinch- 
ttoH  V.  Brovm,  3  Jones'  Eq.  494.  And  if  a  husband  obtain  such  a  conveyance 
from  his  wife,  the  existence  of  the  marital  relation  will  be  sufficient  reason  to 
invalidate  the  conveyance  at  the  instance  of  the  wife:  Boyd  v.  Montagnie,  73 
N.  T.  498.  In  the  same  way  the  conveyance  of  a  client  to  an  attorney,  though 
with  intent  to  defraud  creditors,  will  be  set  aside  in  favor  of  the  client:  Ford 
V.  HoDington,  16  Id.  285.  And  where  a  creditor  has  availed  himself  of  his 
power  over  his  debtor,  and  has  by  misrepresentation  induced  him  to  make  a 
fraudulent  conveyance  to  himself,  the  debtor  will  be  aided  in  eqnity,  not- 
withstanding his  fraud:  AwUn  v.  Winston,  3  Ani.  Dec.  583,  and  note  601,  in 
which  other  cases  on  the  subject  are  cited.  For  further  instances  in  which 
relief  was  granted,  notwithstanding  that  both  parties  were  acting  fraudu- 
lently, because  not  in  pari  delicto,  see  Barnes  v.  Brown,  32  Mich.  146;  Osftome 
v.  WiUiama,  18  Ves.  381;  Cook  v.  Colyer,  23  Mon.  71;  Freelove  v.  Cok,  41 
Barb.  318,  affirmed  in  error,  41  N.  T.  619. 

Belief  will  also  sometimes  be  given  where  the  provisions  of  a  statute,  which 
prohibits  something,  not  of  itself  mcUum  in  se,  are  violated;  for,  in  these 
oases,  where  the  prohibition  of  the  statute  is  directed  against  one  of  the  par- 
ties alone,  and  upon  him  is  affixed  the  penalty  for  a  violation  thereof,  the 
other  will  not  in  general  be  denied  all  relief.  Thus,  if  a  statute  prohibit 
banks  from  making  contracts  for  the  payment  of  money  at  a  future  day  cer- 
tain, and  a  depositor  receives  a  promise  that  his  deposit  shall  be  repaid  on  a 
lay  certain,  though  he  may  not  recover  on  the  express  contract,  because  it  is 
)ne  forbidden  by  law,  he  may  recover  in  an  assumpsit:  White  v.  Franklin 
Bank,  22  Pick.  181.  And  if  an  unauthorized  note  be  taken  from  a  bank  on 
the  sale  of  certain  stocks,  the  vendor  may,  notwithstanding,  recover  the  Talue 
of  the  stocks:  Tracy  v.  Talmage,  14  N.  Y.  162.  Then,  too,  there  may  be  a 
violation  of  the  statutes  described  by  Lord  Mansfield  in  Smith  v.  Bromley, 
Doug.  696:  "There  are  other  laws  which  are  calculated  for  the  protection  of 
the  subject  against  oppression,  extortion,  deceit,  etc.  If  such  laws  are  vio- 
lated, and  the  defendant  takes  advantage  of  the  plaintifiTs  condition  or  situa- 
tion, there  the  plaintiff  shall  recover."  Of  this  character  are  the  usury  laws, 
and  therefore  the  party  who  has  paid  usurious  interest  may  recover  the  amount: 
Wheaton  v.  Hubbard,  20  Johns.  290;  Browning  v.  Morris,  Cowp.  790. 

Where  money  has  been  paid  to  one  for  the  use  of  another,  he  will  not  be 
allowed  to  set  up  in  defense  to  an  action  for  an  accounting,  that  the  money 
was  paid  on  an  illegal  contract.  Thus,  where  defendant  and  plaintiff  had 
won  money  at  cards,  and  defendant  received  from  the  maker  a  note  for  the 
money,  which  was  subsequently  paid,  the  defendant  can  not  resist  contribu- 
tion: Owen  T.  Davis,  1  BaUey,  315;  OiUiam  v.  Brown,  43  Miss.  642;  Brooks 
V.  Martin,  2  WalL  79;  Farmer  v.  Bussell,  1  Bos.  &  PuL  29^;' Tenant  v.  MioU, 
Id.  3;  Sharp  v.  Taylor,  2  Ph.  Oh.  801,  in  which  the  cases  are  gone  over 
'  carefully. 
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Winston  v.  Ewino. 

[1  AXJLBAXA,  139.] 
IXTKBBST    IK    PARTNERSHIP    PbOPEBTT    LiABLS    TO   TBS    SATISFAOTIOIi    OF 

THB  Separate  Debts  of  each  partner,  is  the  interest  of  each  in  the 
property  as  it  stands  after  the  partnership  accounts  haye  been  settled, 
and  the  demands  of  the  partnership  creditors  provided  for. 
DEBTon  OF  A  Partnership  can  not  be  Garnished  in  an  action  broo^^i 
to  recover  the  separate  debt  of  one  of  its  members. 

Error.  Plaintiff  in  error  was  garnished  in  the  court  below 
as  a  debtor  of  Alexander  Bell.  In  answer  to  the  snmmonSy 
plaintiff  admitted  that  he  owed  the  firm  of  A.  &  J.  B.  Bell  the 
sum  of  eighfy  dollars.  The  court  based  upon  this  return  an 
order  that  the  garnishee  pay  over  to  the  garnishor  the  sum  of 
forty-five  dollars  and  thirty-two  cents,  as  being  the  interest  of 
Alexander  Bell  in  the  firm  debt. 

Oraham,  for  the  plaintiff. 

Murphy  and  Janes,  contra. 

Collier,  0.  J.  Several  questions  were  made  at  the  argument 
of  this  cause;  but  we  propose  only  to  inquire,  whether  an  un- 
divided interest  of  a  partner  in  a  debt  due  the  copartnership  can 
be  subjected  by  attachment  to  the  payment  of  a  separate  debt 
of  one  of  the  partners. 

It  may  be  r^;arded  as  a  well-established  principle  of  the  com- 
mon law,  that  the  creditor  of  any  one  partner  may  execute  and 
sell  that  partner's  interest  in  all  the  tangible  property  of  the 
partnership:  3  Bos.  &  Pul.  289.'  In  Heydon  v.  Beydon,  1  Salk. 
392,  it  was  held  by  Lord  Holt,  tbiat  in  an  action  against  one 
of  two  partners,  the  sheriff  must  seize  all  the  goods,  because  the 
moieties  are  undivided;  for  if  he  seize  but  a  moiety  and  sell 
that,  the  other  partner  will  be  entitled  to  a  moiety  of  ihat 
moiety,  but  he  must  seize  the  whole,  and  sell  a  moiety  thereof 
undivided.  And  in  Shaver  v.  While,  6  Munf .  113  [8  Am.  Dec. 
730],  the  court  considered  the  law  to  be,  that  on  an  attachment 
for  the  separate  debt  of  one  partner,  the  sheriff  must  seize  all 
the  partnership  effects,  and  sell  an  undivided  moiety,  and  the 
vendee  will  be  a  tenant  in  common  with  the  other  partner.  It 
has  even  been  held  that  as  soon  as  the  execution  is  levied,  the 
paiiuci'skip  quoad,  the  goods  seized,  is  at  an  end,  and  the  cred- 
itor becomes  tenant  in  common  with  the  other  partner;  while 
the  sheriff  has  a  special  property  in  the  goods,  and  may  be  re- 
garded as  a  legal  agent  for  the  sale.    After  the  sale  has  been 

1.  Chapman  t.  Koopt, 
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inadey  the  vendee  will  be  tenant  in  common  with  the  other  part- 
ner: 2  Swanst.  587;*  3  Bos.  &  Pul.  289;  3  Car.  &  P.  309;"  1  Salk. 
592.'  In  Sbipp  v.  JIarwood,  Cowp.  451,  it  was  laid  down,  that 
.as  a  creditor  of  one  partner  who  has  the  partnership  e£fects 
levied  on,  can  only  have  the  undivided  interest  of  his  debtor,  he 
must  take  it  in  the  same  manner  as  the  debtor  himself  had  it, 
4md  subject  to  the  rights  of  the  other  partner.  And  in  Ex  parte 
Smith,  16  Johns.  106,  the  court  said  where  an  execution  issues 
for  the  separate  debt  of  one  partner,  it  has  been  the  constant 
practice  to  take  the  share  which  such  partner  has  in  the  part- 
nership property;  but  it  has  been  settled,  at  least  since  the  case 
of  Fox  V.  Hanbury,  Cowp.  445,  that  the  sheriff  can  sell  only  the 
actual  interest,  which  such  partner  has  in  the  partnership  prop- 
•ertj,  after  the  accounts  are  settled;  or  subject  to  the  partner- 
ship debts.  The  separate  creditor  takes  it  in  the  same  manner 
as  the  debtor  himself  had  it,  and  subject  to  the  rights  of  the 
other  partner:  See  also  Moody  v.  Payne,  2  Johns.  Ch.  548;  WU' 
son  and  Oibbs  v.  Conine,  2  Johns.  280;  Ridgeley  v.  Carey,  4  Har. 
&  M.  167. 

The  supreme  court  of  Massachusetts  in  Pierce  v.  Jackson,  6 
Mass.  242,  held  that  an  attachment  of  partnership  goods  in  a 
^uit  against  one  partner  for  his  separate  debt,  will  not  prevail 
against  a  subsequent  attachment  of  the  same  goods  in  a  suit 
vagainst  the  partnership.  And  in  Tappan  v.  BlaisdeU,  5  N.  H. 
190,  it  was  decided  that  goods  belonging  to  a  firm  can  not  be 
held  by  attachment  upon  a  writ,  or  by  a  seizure  upon  an  execu- 
tion against  an  individual  partner,  for  his  separate  debt,  so  long 
^s  any  debt  remains  due  ^m  the  company.  All  that  can  be 
taken,  is  the  interest  of  the  debtor  in  the  firm;  not  the  partner- 
ship effects  themselves,  but  the  right  of  the  partner  to  a  share 
of  the  surplus  that  may  remain  after  all  the  debts  are  paid.  To 
the  same  effect  see  Knox  v.  Summers,  4  Yeates,  477;  Doner  v. 
Stauffer,  1  Penn.  198  [21  Am.  Dec.  370];  Church  v.  Knox,  2 
<3onn.  514;  Brewster  v.  Eammett,  4  Id.  5^;  Barber  v.  Hartford 
Bank,  ^  Id.  407.  And  it  has  been  expressly  adjudged  that  the 
interest  of  one  partner  in  a  debt  due  to  the  partnership' can  not 
"be  subjected,  by  process  of  attachment,  to  the  satisfaction  of  the 
separate  debt  of  that  partner,  without  showing  from  the  state  of 
the  partnership  accounts,  as  between  the  partners,  and  with 
ireference  to  the  indebtedness  of  the  partnership,  what  the  right 
•or  interest  claimed  amounts  to:  Flsk  v.  Herrick,  6  Mass.  271; 

1.  Skifp  w.ffarwood*  2.  Utirtofi  t.  Ormt,  3.  3  Swaast.  88T. 
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Lyndon  v.  Oorham,  1  Gtdl.  367;  Church  v.  Knox,  2  Conn.  614; 
Brewster  v.  HammeU^  4  Id.  540. 

Thus  we  discover  that  the  property  of  a  partnership  may  ba 
levied  on,  by  execution  against  one  of  the  partners,  and  the  in- 
terest of  that  partner  sold  to  satisfy  it.  Yet  the  law  cautiously 
protects  the  interests  of  the  copartners  and  the  creditors  of  the- 
firm,  by  restraining  the  vendee  under  execution  from  appro- 
priating the  projtorty  purchased  to  his  own  separate  use,  luitil 
the  partnership  accounts  are  adjusted,  and  the  demands  of  the- 
joint  creditors  either  paid  or  provided  for.  ^  It  is  but  sheer  jus- 
tice that  the  estate  of  a  debtor  should  be  held  liable  to  the  jMty- 
ment  of  his  debts,  no  matter  how  it  may  be  situated,  giving^ 
however,  a  preference  to  creditors  who  have  the  highest  dain^ 
upon  it.  It  would  be  unjust  if  an  individual  could,  by  invest- 
ing his  estate  in  a  partnership  concern,  defeat  his  separate- 
creditors  in  the  collection  of  their  debts;  and  it  would  work 
quite  as  great  injustice,  if  the  copartner,  who  had  acquired  an 
interest  in  that  estate  by  the  connection  in  business,  could  b& 
deprived  of  his  lien  upon  it  for  balances  due,  or  to  pay  debts. 
The  law  as  we  have  stated  it,  secures  the  riglits  of  all,  and  is- 
established  most  firmly  upon  authority  as  we  have  already  shown. 

But  the  right  to  attach  a  debt  due  the  partnership,  to  pay  tho 
separate  debt  of  a  partner,  rests  upon  different  reasoning  than 
that  which  applies  to  the  execution  and  sale  of  the  joint  prop- 
erty. In  the  latter  case,  the  property  is  not  removed  and  can 
not  be  appropriated  till  all  liens  upon  it,  growing  out  of  or  re- 
lating to  the  partnership,  are  discharged — ^while,  in  the  former 
case,  the  judgment  against  the  garnishee,  if  acquiesced  in, 
changes  the  right  of  property  and  divests  the  copartner's  title- 
to  the  property  attached.  This,  we  have  seen,  can  not  be  done- 
so  long  as  the  partnership  accounts  remain  unsettled,  or  ita 
debts  unpaid.  In  the  case  at  bar  no  inquiry  seems  to  have  been 
made  into  the  afiSurs  of  A.  &,  J.  B.  Bell,  so  that  for  anything  ap- 
pearing to  the  contrary,  the  debt  due  by  the  plaintiff  in  error, 
may  have  been  required  to  pay  balances  due  J.  B.  Bell,  or  to- 
enable  him  to  dischajrge  the  liabilities  of  the  firm. 

It  remains  but  to  add,  that  the  judgment  of  the  circuit  court 
is  reversed  and  the  case  remanded. 

BxBCunox  OBSDrroR  of  a  PARnnER  sells  not  the  partnership  chattels, 
but  the  paartaer's  interest  inoambered  with  joint  debts:  DofMr  v.  Sta^fpr^  21 
Am.  Deo.  370;  and  therefore,  becaose  the  specific  chattels  are  not  liable  to- 
the  satisfaction  of  the  private  debt  of  a  partner,  neither  are  they  liable  t» 
attachment  for  such  debt:  MorrUon  v.  JBlodgeU,  29  Id.  65dj  and  note; 
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FUQUA  V.  HUIST. 

[1  Alabama*  197.] 
A  Oi7ABDiAir  MAT  SuB  IK  HIS  OWN  Namx  for  an  injury  don»  to  the  prop<^ 
erty  of  the  ward  in  his  possession. 

Tboteb  for  a  slave.  The  declaration  was  demurred  to  upon 
grounds  that  appear  in  the  opinion.  The  demurrer  waa  bosk 
tained  in  the  court  below. 

MsClung,  for  the  plaintiff  in  ezror. 

HopHns,  contra. 

Obmond,  J.  We  understand  the  declaration  to  assert  that  the 
plaintiff  was  in  possession  of  the  slave,  sued  for  as  guardian, 
and  that  he  w^  deprived  of  that  possession  by  the  defendant. 
These  facts  are  admitted  by  the  demurrer,  and  it  is  now  insisted 
by  the  coimsel  for  the  defendant  in  error  that  they  authorized 
the  judgment  of  the  court  below,  on  the  authority  of  the  case  of 
Ooff  V.  SiUherlandj  5  Port.  508.'  In  that  case  it  was  decided,^ 
that  *'  the  guardian  must  sue  in  his  own  name,  when  he  has  a 
right  to  the  possession,  or  when  an  injury  is  done  to  the  posses^ 
sion;  but  when  the  matter  lies  in  action,  the  suit  must  be  in, 
the  name  of  the  ward."  Now,  as  the  declaration  in  this  case- 
afi&rms,  that  the  slave  sued  for,  was  taken  from  the  possession  of 
the  plaintiff  as  guardian,  that  case  is  a  direct  authority  to  show 
his  right  to  maintaiji  the  action,  if  he  sustains  the  allegations  of 
the  declaration  by  proof.  In  Sviherland  v.  Ooff^  the  court  held 
the  guardian  could  not  recover  because  he  sued,  not  for  a  slave^ 
taken  from  his  possession,  but  for  his  value  as  assessed  by  a  third 
person,  which  the  court  (whether  correctiy  or  not)  considered  a. 
mere  chose  in  action.  The  case,  however,  distinctiy  admits, 
that  for  an  injury  to  his  possession,  the  guardian  could  main- 
tain the  action.  We  have  no  intention  of  abandoning  the  prin- 
ciple, which  governs  the  case  of  Sviherland  v.  Oof,  but  as  th» 
point  was  one  purely  technical,  we  feel  no  disposition  to  extend  th» 
principle  to  cases  not  clearly  within  the  reason  of  that  dedsioiu 

Let  the  judgment  be  reversed  uid  the  case  remanded. 

Snrr  Bbouoht  ik  thb  Name  of  Guabdian,  although  he  describes  him- 
•elf  as  guardian,  is  his  suit  and  not  that  of  the  ward:  Dowd  v.  Wcuisworih^ 
18  Am.  Dec.  667.  The  action,  which  was  trover,  was  therefore  defeated. 
The  case  is  exactly  similar  to  the  principal  case,  and  the  decision  the  ezaol 
revefse.  It  is  possible  that  the  case  may  be  explained  in  some  degree  by  re- 
membering  that  in  North  Carolina,  the  jurisdiction  in  which  Dowd  v.  Wad9» 
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worth  was  decided,  the  courts  have  asserted  that  to  maintain  trover,  ther» 
most  have  been  at  the  time  of  the  conversion  not  only  a  possessory  right,  bnt 
also  a  right  of  property:  HostUr  v.  ShtUf  1  Id.  583;  while  the  general  rule 
is  that  possession  will  be  sufficient  to  entitle  one  to  maintain  the  \ 
i^fainst  a  wrong-doer:  note  to  same  case. 


Rhea  v.  Hughes. 

k.  [1   ATaWAlfA,  310.] 

I  OoocrpATioN  AND  IMPROVEMENT  OF  THE  PuBLio  LANDS  do  Dot  OTeate  aa  in- 

^  terest  subject  to  sale  under  execution.    A  mere  permissive  oooapation  ia 

^  never  subject  to  such  sale. 

MonoN  for  a  judgment  against  defendant  as  sheriff  of  Ohero- 
kee  county,  because  of  his  failure  to  make  the  money  on  an  ex- 
ecution intrusted  to  him,  in  favor  of  plaintiffs  and  against 
Robert  Bell.  On  the  trial  of  an  issue  framed  imder  the  direc- 
tions of  the  court,  it  appeared  that  Bell,  at  the  time  the  execu- 
tion issued,  was,  and  for  several  years  had  been,  in  the  occupa- 
tion of  a  tract  of  land,  parcel  of  the  public  domain;  that  he  had 
improved  the  tract,  cleared  about  ninety  acres,  built  a  house 
thereon,  etc.  The  value  of  these  improvements  was  estimated 
at  four  or  five  hundred  dollars.  The  jury  was  instructed  that 
«uch  improvements  were  not  the  subject  of  Sale  on  execution. 

J,  L,  Martin^  for  the  plaintiff  in  error. 

Hopkins,  contra. 

GouxrawATTE,  J.  The  facts  of  the  case  present  a  question  en- 
tirely noT^;  and  no  authorities  bearing  directly  on  it,  have  met 
our  views.  It  can  not  be  denied,  that  the  possession,  or  rather 
occupation,  by  Bell,  of  the  public  land,  in  the  manner  shown 
by  the  records,  is,  to  some  extent,  beneficial  to  him,  and  we  are 
fully  aware  that  an  interest  of  this  description  is  frequently  the 
subject  of  purchase  and  sale.  But,  it  is  not  such  an  interest  as 
is  capable  of  being  sold  by  an  execution.  It  is  neither  an  estate 
by  sufferance,  at  will,  or  for  years,  nor  can  the  continued  occu- 
pation of  the  land  ever  operate,  so  as  to  create  a  legal  title.  The 
settler  has  no  permission  from  the  government  to  enter  on  the 
lands;  and  any  improvement  made  by  him  may  inure  to  the  ben- 
efit of  another,  and  must,  if  any  other  person  than  himself  pur- 
chases the  land  from  the  United  States.  It  is  true,  he  has 
hitherto  been  permitted  to  remain,  unmolested,  in  his  occupation; 
nay,  furtlier,  by  the  enactment  of  the  pre-emption  acts  of  con- 
gress, he  is  the  only  person  permitted  to  purchase  the  land 
during  a  limited  period;  but  this  rights  or  rather  privilege,  he 
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can  not  transfer  to  another,  and  it  ceases  to  himself,  whenever 
he  parts  from  the  occupation  by  any  agreement  in  any  way  or 
manner  whatsoever :  Pre-emption  act  of  1838.  His  interest, 
then,  in  the  land  is  a  mere  permission  to  occupy  it,  personal  to 
himself  and  not  capable  of  transfer,  so  as  to  give  any  legal  right 
to  any  other  person.  As  well  might  an  individual  who  is  per- 
mitted by  charily  to  occupy  a  room,  or  a  house,  be  said  to  have 
a  possession  capable  of  being  sold  under  execution. 

The  value  which  is  attached,  in  common  estimation,  to  an  im- 
provement of  the  description  stated,  arises  solely  from  the 
knowledge  of  the  liberality  which  has  hitherto  been  exercised  by 
the  government  to  this  class  of  settlers;  but,  though  a  mere  ex- 
pectation of  a  benefit,  may  be  the  subject  of  sale  by  him  who 
looks  forward  to  the  event;  such  an  expectation  has  never  been 
supposed  to  be  the  subject  of  execution  at  law. 

The  only  doubt  which  has  arisen  on  this  case,  grows  out  of 
the  fact,  that  we  have  heretofore  held,  that  an  occupation  of 
this  description,  could  be  protected  by  the  action  of  trespass, 
but  this  doubt  vanishes  when  we  consider,  that  many  legal  es- 
tates in  possession  are  not  the  subject  of  sale.  Such  for  exam- 
ple, are  the  possessions  of  lands  by  executors  and  guardians. 
And  it  is  conceived,  that  no  case  of  mere  permissive  occupation, 
when  the  same  can  not  ripen  into  a  legal  estate,  will  create  such 
an  interest  as  can  be  sold  under  execution.  We  are  not  unaware 
of  the  decisions  in  the  courts  of  a  sister  state,  in  which  it  has 
been  held,  that  possession  is  an  interest  in  land  which  is  boimd 
by  a  judgment,  and  may  be  sold  under  execution:  Jackson  v. 
Parker y  9  Cow.  73,  and  cases  there  cited;  but,  we  consider  that 
principle  as  not  reaching  the  present  case,  or  any  other,  within 
the  rule  just  laid  down — ^that  a  mere  permissive  occupation  is 
not  the  subject  of  sale  by  execution.  We  arrive,  then,  at  the 
conclusion,  that  the  charge  asked  ought  not  to  have  been  given, 
and  that  the  instructions  to  the  jury  are  free  from  error. 

Let  the  judgment  be  afiSrmed. 


Frinoe  v.  Gommeboial  Bank  of  Golumbub. 

[1  Alabama,  Ml.] 
CoBPOBATioH  IS  NOT  RsQUiBED  TO  Pbove  ITS  Incorpokation  under  th« 
plea  of  the  general  issne. 

Assumpsit.  Non  asswnqmt  pleaded.  The  court  below  held 
that  the  plaintiff,  defendant  in  error,  was  not  held  to  proof  of  its 
corporate  character. 
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Dunn,  for  the  plaintiff  in  error. 
Campbell,  contra, 

Obmond,  J.  There  ha^i  been  great  contrariety  of  decision  on 
the  point  presented  in  trds  case,  and  names  of  equal  weight, 
appear  to  be  arrayed  on  both  sides  of  the  question.  We  must, 
therefore,  decide  the  question  on  principle.  Applying  the  well- 
established  rules  of  pleading  to  the  question,  there  would  not 
appear  to  be  much  difficulty  in  it.  There  is  no  rule  of  pleading 
more  universal,  than  that,  by  pleading  to  the  merits,  the  defend- 
ant admits  the  capacity  of  iJie  plaintiff  to  sue;  and  no  reason  is 
perceived  why  a  corporation  should  be  placed  on  a  different 
footing  in  this  particular,  from  a  natural  person.  The  most  an- 
•cient  authorities  of  the  common  law  do  not  appear  to  recognize 
any  distinction.  Thus,  in  the  case  of  The  Mayor  and  Bwrgesaes 
xfStqffvrd  v.  BoUon,  1  Bos.  &  Pul.  40:  where,  on  a  trial,  on  the 
plea  of  not  guilty,  the  court  had  directed  a  nonsuit,  because 
there  was  a  variance  between  the  style  of  the  corporation,  in  the 
•declaration,  and  the  charter  which  was  produced,  on  the  trial: 
on  a  motion  for  a  new  trial,  the  court  of  common  pleas  set  aside 
the  nonsuit,  on  the  authority  of  Broke,  and  the  year  books. 
Kjldet  Justice  Eyre  says:  '*  If  it  can  not  be  denied,  that  this  va- 
riance might  have  been  pleaded  in  abatement,  it  decides  this 
•question.  The  arguments  on  the  part  of  the  defendant,  go  to 
«how  that  it  ought  to  be  in  bar.  A  corporation  is  a  mere  crea- 
ture of  the  crown,  having  no  existence,  but  what  is  derived  from 
its  name.  On  strict  reasoning,  therefore,  I  should  be  inclined 
to  think,  that,  if  a  corporation  sued  by  a  name  which  did  not 
1)elong  to  it,  it  would  be  as  nothing.  In  the  case  of  a  mistake 
in  the  name  or  description  of  an  existing  person,  having  a 
right  to  sue,  it  may  be  pleaded  in  abatement.  But  the  case  in 
Broke,  Misnomer,  93,  seems  to  put  a  corporation  in  the  same 
situation  with  a  natural  person,  as  to  pleas  in  abatement,  where 
it  is  said,  in  an  action  by  a  corporation,  or  a  natural  body,  mis- 
nomer of  one  or  the  other,  goes  only  to  tLe  writ:  but  to  say  that 
there  is  no  such  person  in  rerum  natura,  or  no  such  body  politic, 
this  is  in  bar;  for  if  he  be  misnamed,  he  may  have  a  new  writ 
(by  the  right  name;  but  if  there  be  no  such  body  politic,  or  such 
person,  then  he  can  not  have  an  action:  22d  ed.,  4th  C.  34. 
Sere,  there  was  a  corporation  of  nearly  the  same  name,  and  I 
ihink,  therefore,  on  authorities,  that  the  nonsuit  was  erroneous.'^ 
Hooke,  J.,  said,  '*  I  think  we  ought  not  to  be  more  strict,  than 
they  were  in  the  days  of  the  year  books."    See  also,  the  notes 
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of  Sezgeant  Williams,  to  the  case  of  MiUer  v.  Spaceman,  1  Saund. 
517.*  From  this  authority,  therefore,  it  would  seem  that  if  there 
be  no  such  corporation,  the  defendant  should  plead  in  bar,  md 
ad  corporation;  or  if  there  be  a  variance  between  the  true  name 
of  the  corporation,  and  the  one  in  which  the  suit  is  brought, 
that  advantage  must  be  taken,  bj  plea  in  abatement. 

The  authorities  referred  to  bj  the  plaintiff,  rest  for  support 
{Mincipally  on  the  case  of  Henriqties  v.  The  Dutch  West  India 
Company ^  2  Ld.  Baym.  1532;  but  an  examination  of  that  case 
will  show,  that  the  point  was  not  decided.  It  was  a  writ  of 
«rror  from  the  common  pleas.  Two  errors  were  relied  on:  that 
there  was  no  sufficient  warrant  of  attorney,  to  execute  a  bail 
bond,  uppn  which  judgment  had  been  entered,  in  the  common 
pleas;  and  that  costs  were  improperly  rendered.  The  court  re* 
versed  the  judgment  as  to  the  costs,  and  affirmed  it  as  to  the  resi- 
due. From  this  judgment  a  writ  of  error  was  prosecuted  to 
the  house  of  lords,  where,  in  addition  to  the  errors  assigned  in 
the  king's  bench,  it  was  insisted  that  no  recognizance  in  Eng- 
land, could  be  given  to  the  Dutch  West  India  company;  for, 
that  the  law  of  England  would  not  take  notice  of  any  foreign 
•corporation:  nor  could  they  maintain  an  action  at  common  law, 
in  their  corporate  name;  but  must  sue,  if  at  all,  in  the  name  of 
the  persons  comprising  the  company.  To  this,  it  was  answered, 
by  counsel,  that  the  plaintiffs  were  estopped  by  their  recogni- 
zance, to  say  there  was  no  such  company;  and  where  an  action 
is  brought  by  a  corporation,  they  need  not  show  how  they  were 
incorporated.  But  upon  the  general  issue  pleaded  by  the  de- 
fendants, the  plaintiffs  must  prove  they  are  a  corporation.  In 
a  note  to  the  case,  the  reporter  says:  '*  And  upon  the  trial.  Lord 
Chancellor  King  told  me,  he  made  the  plaintiffs  give  in  evidence 
the  proper  instruments  whereby,  by  the  law  of  Holland,  they 
were  effectually  created  a  corporation  there."  The  judgment  of 
the  king's  bench  was  affirmed. 

It  is  very  certain  that  the  point  under  discussion  did  not,  and 
<x>uld  not,  arise  in  judgment,  either  in  the  king's  bench  or 
house  of  lords.  And  this  case  is  no  authority  in  support  of 
the  position  that  the  plaintiffs,  under  the  general  issue,  must 
prove  their  corporate  character,  unless  it  can  be  considered  that 
the  statements  of  counsel,  arguendo^  or  the  loose  note  of  th€ 
reporter,  as  to  what  Lord  King  told  him  took  place  on  the  trial, 
in  the  common  pleas,  can  be  so  considered. 

On  reference  to  the  report  of  the  same  case  in  the  common 

1.  IMfor  T.  SpalUmant  1  SMizid.  889. 
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pleas,  1  Siara.  612,  it  does  not  appear  that  the  point  arose  in  the 
case.  We  are  not  informed  what  the  defendants'  pleas  were. 
The  action  was  on  a  covenant  to  pay  money  borrowed  of  the  com* 
pany;  and  the  report  says,  that  upon  the  trial  it  appeared,  the- 
money  was  boltowed  at  Amsterdam,  in  Holland,  and  by  the- 
covenant,  was  to  be  paid  in  bank  there,  and  that  this  com- 
pany had  never  sued  by  this  name  before,  or  even  had  any  par- 
ticular name  given  them  by  any  act  of  the  states;  but  ui>on  the- 
dissolution  of  an  old  West  India  company  it  was  declared,  thai 
I  there  should  be  stQl  a  general  West  India  company,  the  mem- 

bers of  which  should  be  privileged  to  trade  to  the  West  Indies,, 
and  that  all  others  should  be  prohibited.  Two  points  were 
made:  1.  Whether  these  articles  could  be  sued  in  England; 
2.  Whether  this  was  a  good  name  for  the  company  to  sue  by ;  and 
the  court  decided  in  favor  of  the  plaintiff  on  both  points.  We 
are  not  informed  who  offered  the  testimony:  whether  the  plaint- 
iff, in  support,  or  the  defendant,  to  defeat  the  action.  And  it  is 
most  certain,  that  the  case  does  not  show  that  the  point  arose 
in  judgment.  Neither  are  the  authorities  of  those  courts  who 
have  held  such  proof  necessary,  always  consistent  with  each 
other.  In  8  Johns.  373,*  the  court,  in  a  brief  note,  say  '*  the 
rule  seems  to  be,  that  when  a  corporation  sues,  they  must,  at 
the  trial  under  the  general  issue,  prove  that  they  are  a  corpora- 
tion." Yet  we  find  that  in  the  case  of  The  Overseers  of  the  Poor 
V.  Whitman,  15  Id.  208,  the  same  court  held,  that  "  the  ob- 
jection, that  the  plaintifiis  had  not  proved  that  they  were  over- 
seers, was  properly  overruled.  They  sue  in  that  capacity,  and 
are  described  as  such  in  the  proceedings;  and  this  was  admitted 
by  the  plea  of  the  general  issue."  And  in  the  case  of  the  Bank 
of  Auburn  v.  Aibin,  18  Id.  137,  it  was  held,  that  mil  tiel  corpora-- 
lion  was  a  good  plea  in  bar.  And  again,  in  a  case  between  the 
same  parties,  19  Id.  300,  the  court  held,  it  was  not  a  good  plea, 
on  the  ground,  that  matter  could  not  be  pleaded,  which  the 
plaintiff,  under  the  general  issue,  was  bound  to  prove. 

It  may  be  added,  that  all  the  analogies  in  similar  cases,  are 
in  favor  of  the  view  taken  by  the  counsel  for  the  defendant  in 
error.  Thus,  an  administrator  is  not  required,  under  the  plea 
of  non  assumpsit,  to  prove  his  authority  to  sue:  Worsham  v. 
Oreer,Adm'r*  4  Port.  441;  Wms.  Ex.  1192;  11  Mass.  313.* 
So  the  right  to  sue  in  the  courts  of  the  United  States,  is  admitted 
by  a  plea  to  the  merits:  1  Pet.  498.^    And  upon  the  whole,. . 

1.  Jackson  t.  Pluwib«t  8  Jotmi.  878. 
2.  Wonham  t.  Ooar,  8.  Langdon  y.  Potter,  4.  D*Wolfy,  Sohamd. 
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wo  are  of  opixiioiiy  that  although  some  courts  of  the  highest 
auihoriiy  in  this  cottntiy  have  held  the  doctrine  contended  for 
by  the  plaintiff  in  error,  the  converse  of  the  proposition  is  the 
better  law;  better  sustained  by  authority;  more  consonant  to  the 
philosophy  of  pleading,  and  upheld  by  analogous  principles. 
In  the  case  of  Lucas  v.  The  Bank  of  (Georgia,  2  Stew.  150,  thia 
court  remarked,  *'it  was  certainly  a  part  of  the  proof  of  the 
plaintiff  below,  to  make  out  his  right  to  sue,  by  adducing  evi- 
dence as  to  a  corporate  character;"  but  the  question  before  tha 
court  was  not,  whether  the  plaintiff  must  make  such  proof;  but 
whether  the  proof  in  the  cause  was  sufficient  to  establish  thfr 
corporate  character  of  the  plaintiff;  and  as  the  court  held  it  to 
be  sufficient,  the  other  question,  as  it  was  not  made  in  the  court 
below,  and  not  presented  on  the  record,  did  not  arise.  We  do 
not,  therefore,  consider  the  opinion  then  expressed,  to  be  the- 
judgment  of  the  court;  and  binding  as  a  precedent. 

Our  conclusion  is,  that  there  is  no  error  in  the  judgment  of 
the  court  below,  and  it  is  therefore  affirmed. 


MoRae  v.  Kennon. 

[1  ATiAWama,  395.] 
ACSVOWLSDOMXNT    OF    InDEBTEDKSSS    MaDK    TO    A    FOBMSB    InDOBSIE    of 

a  note  hj  the  maker  thereof  will  inure  to  the  benefit  of  the  preeent 
holder.  Such  acknowledgment  would  be  available  though  made  to  a» 
stranger. 

AoTxoK  on  a  promissory  note  by  the  last  indorsee  against  the 
maker.  The  plaintiff  introduced  eyidence  to  show  that  subse- 
quentiy  to  the  indorsement  of  the  note  to  him,  the  defendant 
had  acknowledged  his  liability  thereon  to  one  Fuller,  a  former 
indorsee  of  the  note.  Plaintiff  asked  the  court  to  instruct  the- 
jury  that  proof  of  such  acknowledgment  would  entitle  plaint- 
iff to  its  verdict.  The  court  refused  to  so  instruct,  but  charged 
that  an  acknowledgment  to  a  holder  of  negotiable  paper  by 
its  maker  would  inure  to  the  benefit  of  any  subsequent  holder. 
The  other  facts  api>ear  from  the  opinipn. 

Peck  and  Clark,  for  the  plaintiff  in  error. 

Porter,  contra. 

Obmond,  J.  The  charge  asked  for,  should  have  been  giyen  bjr 
the  court,  as  it  is  fully  within  the  reason,  if  not  the  letter  of  t]i» 
decision  of  this  court,  when  the  case  was  last  here.    The  aiK 
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knowledgxnent  sapposed  to  be  made  hj  the  defendant  in  error, 
to  the  -witness  Fuller,  who  had  onoe  held  the  note  by  indorse- 
ment, must  inure  to,  and  is  in  effect,  an  acknowledgment  in 
favor  of  the  plaintiff  in  error,  who,  by  the  indorsement  of  Fuller, 
had  become  invested  with  all  the  interest  of  Fuller  in  Uie  note. 
This  very  question  was  endeavored  to  be  anticipated  by  this 
-court,  when  the  case  was  last  here.  Thus  it  is  said:  '*  It  was  not 
objected  in  the  county  court,  that  an  acknowledgment  made  to 
Fidler  would  not  inure  to  the  defendant  in  error;  yet,  as  it  is 
possible  the  question  may  be  made  upon  another  trial,  it  may  be 
proper  to  remark  that,  if  a  promise  or  acknowledgment  is  made  to 
the  holder  of  indorsed  paper,  any  party  to  it,  who  may  afterwards 
take  it  up,  may  avail  himself  of  such  acknowledgment  or  prom- 
ise, and  maintAin  an  action  against  the  party  making  it." 

The  only  difference  between  the  facts  here  supposed,  and  the 
facts  as  they  were  shown  to  exist,  at  the  last  trial,  is,  that  when 
the  acknowledgment  was  made  by  the  defendant  to  Fuller,  he 
was  not  the  actual  holder  of  the  paper.  But  how  can  this  affect 
the  question — ^the  admission  was  of  the  existence  of  a  fact,  which 
would  have  been  evidence  against  him,  if  made  to  a  stranger, 
«nd  certainly  can  lose  none  of  its  force,  by  being  made  to  one, 
to  whom  he  might  be  responsible.  An  acknowledgment  of  lia- 
1}ility  to  pay  the  note,  must  be,  to  pay  it  to  whoever  is  entitled 
to  receive  it. 

It  is  to  be  lamented  that  a  case  of  such  small  importance  as 
ibis,  should  have  been  productive  of  so  much  litigation — so 
much  expense  to  the  parties — ^vexation,  and  delay.  Great  as  our 
^desire  is  to  avoid  such  consequences,  we  can  go  no  further  than 
to  decide  the  predse  question  before  us.  We  can  not  anticipate 
the  future  aspect  of  the  case  and  provide  for  it  in  advance.  We 
hope,  however,  that  the  case  is  now  at  rest. 

Let  the  judgment  of  the  court  below  be  reversed  and  the  cause 
be  remanded  for  another  trial,  in  conformity  with  this  and  tlie 
firevious  opinions  expressed  in  this  cause. 
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r  by  mortgagor,  effect  on  mortgagee,  860. 
AwmnTJUTOB  Ain>  Exsoutob,  lease,  liability  on,  210. 
JLraiT,  aetion  by  principal  on  note  payable  to,  140. 

Idnn  of  contract  rendering,  personally  responsible,  40w 

Idnn  of  deed  by,  178. 

general  powers  of,  relates  to  specific  porpoee,  450. 

of  agent,  liable  to  principal,  316. 
Juujxmaarr  of  pleadings  after  or  daring  trial,  158. 

of  pleadings  classified,  158. 

of  pleadings,  discretion  of  court  regarding,  158. 

<d  pleadings  in  equitable  suits,  160. 

<d  pleadings  most  not  change  cause  of  action,  158. 

-of  pleadings,  statutory  regulation  of,  158. 

<i  pleadings  to  change  action  er  delictu  to  ex  eontraOm^  160. 

•of  pleadings  to  change  cause  from  assumpsit  to  aoooont 

•of  pleadings  to  change  cause  from  assumpsit  to  d^bt,  158. 

-of  pleadings  to  change  cause  from  debt  to  case,  150. 

<it  pleadings  to  change  cause  from  trover  to  aasumpsiti  150L 

of  pleadings  to  change  real  action  to  forcible  entry,  150. 

of  pleadings  to  include  cause  barred  by  statute,  150. 

of  pleadings  to  include  more  land,  150. 

of  pleadings  under  the  codes,  160. 
JLrPBlHTiOBSHiP,  infant,  liability  under  control  o^  588. 

infant  may  enter  into  contract  of,  538. 

in&nt  must  be  party  to,  530. 

infant's  right  when  contract  of,  is  rescinded,  580. 

liability  of  parties  for  work  done  under  invalid  artklet  ^  ( 

parents'  liability  under  contract  of,  538. 
.▲teaobmxmt,  of  moneys  in  hands  of  clerk  of  ooort,  668. 
.AnORHXT,  abandonment  of  action  by,  03. 

action,  liability  for  dismissing,  03. 

aotion,  liability  for  error  or  negligenoe  in  proMontioii,  Ml 

damages,  measure  of,  against,  05. 

•default,  may  waire,  03. 

degree  of  skill  required,  00. 

•enor  in  instituting  suit,  liability  for,  02L 

•error  in  suing  in  wrong  jurisdiction,  02. 

Ignorance  of  rules  of  practice,  02. 

Judgment,  neglect  to  proceed  after,  04. 

Judgment,  no  power  to  satisfy  without  payment,  94^ 

law,  misoonoeption  of,-  when  renders  liaUe,  00. 
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AnOBHiT.  liftbili^  of,  for  dark  or  partner,  94. 
liability  of,  for  neglect  or  want  of  skill,  89. 
liability  of,  for  other  attorney  employed  by  bim,  94,  Sit. 
liability  of,  for  taking  insnfficient  secnrity,  95. 
mistake  of  law  by,  90. 
neglect  in  bringing  snits,  91. 
neglect  in  presenting  or  collecting  demands,  91, 
negligence,  question  of,  is  for  the  jnry,  90. 
power  to  compromise,  93. 
statutes,  ignorance  of,  deemed  inexcusable,  91. 

Bailmbnt,  delivery  of  wheat  to  be  paid  for  in  floor,  216w 
Bavk,  acceptance,  duty  of  to  present  paper  for,  810l 

agency  of,  for  colleoti(&,  how  constituted,  807* 

cashier,  note  payable  to,  379. 

collection  by,  no  lien  against,  for  payment,  818. 

collection,  degree  of  accountability  tat,  307. 

collection,  indorsement  for,  and  its  effect,  807* 

collection,  taking  bills  for,  307. 

correspondents,  liability  for,  314. 

damages,  measure  of,  in  actions  against,  317. 

demand  for  payment,  duty  of,  to  make,  310l 

dishonor,  duty  to  give  notice  of,  311. 

dishonor,  to  whom  notice  of,  must  be  given,  811. 

duty  of,  to  charge  parties  by  demand  and  notice,  800L 

duty  of,  with  respect  to  bills  indorsed  f<^  oolleotioii,  800L 

instructions  to,  liability  for  disregarding,  309. 

liability  of,  for  moneys  collected,  313. 

liability  of,  for  neglect  of  its  notary  or  oorreapoodentt  UlL 

liability  of,  on  paper  indorsed  for  collection,  308. 

liability  of,  on  paper  transmitted  to  another  bank,  Sli. 

making  note  payable  at,  306. 

negligence,  liability  for,  309. 

negligence  of  its  notary  or  correspondenti  818^ 

notary,  liability  for,  313. 

payment,  in  what  may  receive,  312. 

payment  made  by  mistake,  317. 

servants,  liability  for,  313. 

subagent  of,  liable  to  principal,  316. 

suit,  not  required  to  bring,  312. 

usage  of,  309. 
BouNDABT,  evidence  concerning,  105. 

which  to  eoDtrel,  105. 

Cattle,  right  to  distrain,  80. 

Check,  payment  in,  when  invalid,  235. 

Collateral  Sboubity,  diligence  required  of  holder  ol^  4SL 

failure  of  holder  to  present  for  payment,  452. 
CoKSiDEBATioN,  promise  without,  is  void,  222. 
Contract,  by  intoxicated  person,  353. 

firandulent  or  illegal,  if  executed,  court  will  not  inteitoa^  788^ 
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CSVKBAOT,  fnwdalent  or  illegal,  if  execatory,  court  will  not  eof oioe^  70Bw 

fnndnlent  or  immoral,  money  paid  under,  can  not  be  reooiTeredt  70Bw 

reacinion  of,  what  essential  to,  58. 

to  oonrej,  heirs  must  sue  on,  383. 

to  lobby,  no  recovery  can  be  had  on,  766. 

to  render  sendees,  damages  if  employer  refuses  to  aooepl^  2O0u 
OoBPOBATioK,  charter  of,  is  a  contract,  69. 
Co-TBNANT,  action  of  trespass  by  one  against  another,  377* 

DAMaoUi  attorney,  measure  of,  in  actions  against^  96. 

for  oonjeotund  loss  of  profits,  257. 

for  expenses  incurred,  257. 

for  loss  of  profits,  257. 

I  of,  for  breach  of  contract,  257>  266. 
I  of,  for  refusing  to  employ  a  person,  2O0u 

treble  in  trespass,  when  not  allowable,  176. 
Bmbu,  opening  after  enrollment,  362. 
DiBD,  delivery  essential  to,  520. 
PumiTAON,  of  by-laws  of  municipality,  631. 

of  ordinances  of  municipality,  631,  632. 

of  regulations  of  municipality,  631. 

of  usurped  power,  261. 
DnJoiNCiB,  required  of  holder  of  paper  indorsed  for  wKmtkff  4SL 
DiyoBGB,  for  past  offenses,  statute  authorizing,  173. 
BowxR,  divested  by  mortgage,  when,  418. 

Bquitt,  when  will  interfere  between  parties  to  fraod,  766. 

when  will  interfere  between  parties  to  unlawful  oontraoli  787* 
BzxounoK,  description  of  land  in  levy,  621. 

sale  under  Jnniory  title  of  purchaser,  394. 

FEVd;  at  common  law  need  not  be  made  to  keep  out  othenP  Oiftlli^  Ml 
9kaui>,  defendant  may  plead  his  own,  when,  766. 

suit  to  recover  share  in  proceeds  of,  765. 
Tbadvudxt  Convxtakcs,  grantor  can  not  attack,  766. 

IVDORSBMXNT,  parol  evidence  to  vary  effect  o^  434. 
IVDOBSBB,  diligence  required  to  ascertain  resideooe  of ,  284. 

when  may  be  sued  as  a  maker,  433. 
iKiAirr,  affirming  himself  of  full  age,  147. 

apprenticeship,  contract  of,  538-9. 

recovery  by,  when  he  avoids  contract  after  partly  perfonning  H^  6n 
Ikjunction,  against  fradulent  simulation  of  trade-mark,  373. 

against  libel,  371. 

against  publishing  newspaper  of  same  name  as  oomplalnanlX  9!X 
ImAimT,  may  be  proved  in  avoidance  of  deed,  565. 
ImuBAKOB,  property  destroyed  by  exploding  gunpowder,  261. 

property  destroyed  to  arrest  a  fire,  261. 

to  avoid  another  policy  must  be  valid,  73. 

JuDOMBTf,  against  assignee,  when  binds  assignor  who  haa  rstaiaad  la  l» 
terest,723. 
•gainst  trustee,  when  binds  cestui  que  trtui^  722. 
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Just,  impMehing  Twdiot  o(  hj  afiSdavit»  616. 

Terdiot  obteined  by  taking  one  twelfth  of  aggregrto  amoaii^  SllL 


Landlord  and  Tbnant,  lien  of  landlord^  when  not  la  payabia  fean 

rent,  right  to,  passes  by  sale  of  land,  390. 
Labobnt,  by  finder  of  lost  property,  646. 
LiozsLATURB,  delegation  of  power  to  monioipali^t  6SSL 
Ldvl,  injunction  against,  871. 

privileged  communications,  249. 
Lunatic,  contracts  with,  are  yoidable»  410. 

guardian's  chum  against,  410. 

JdAJOBiTT,  when  act  of  is  valid,  227. 

HALicions  Pbosboution,  action  for,  when  inaintaiiiabla»  ISO. 

in  court  having  no  jurisdiction»  237. 
VAMtTmn  WoMBN,  ohoses  in  action  of,  when  beooma  hoabaodX  Mfl^ 
liOBroAOi,  acknowledgment  to  rebut  presumpt&on  of  ] 

cancellation  of  record,  effect  of,  200. 

meiger  of,  with  equity  of  redemption,  862. 

parol  evidence  to  show  that  a  deed  is,  218. 

presumption  of  payment  of,  359. 

relief  against  satisfaction  of,  acknowledged  bj  i 

statute  of  limitations,  effect  o^  upon,  859. 
Municipal  Cobpobations,  and  person  leaving  atraal  ool  U  \ 
in  pari  delicto,  40. 

by  law  of,  defined,  631,  632. 

can  not  punish  what  state  authorises,  648. 

charter  of,  includes  implied  and  express  powan,  ( 

charter  of,  is  its  organic  law,  627. 

charter  of,  limits  its  powers,  627. 

charter  of,  to.  be  strictly  construed,  628. 

construction  of  charter  of,  629. 

delegation  of  legislative  powers  to,  682. 

fines,  power  to  impose,  640. 

foif eitures,  power  to  impose,  640. 

general  laws  of  state,  prevail  over  ordlnanoaSy  M 

impounding  animals,  640. 

indenmity  recoverable  from  one  leaving  streel  i 

offenses,  power  to  define  and  punish,  641. 

ordinances  are  subordinate  to  general  laws,  628. 

ordinaneea  authorizing  sale  of  property,  686. 

ordinances  can  not  impair  obligation  of  contraoli  ( 

ordinances  can  not  operate  ex  poti  facto,  628. 

Olrdinances,  certainty  required  in,  635. 

ordinances  concerning  public  amnaements,  689. 

ordinances  contravening  common  rights  686. 

olrdinances  creating  monopoly,  637. 

ordinances  defined,  631,  632. 

ordinances  defining  and  punishing  oflfonses,  641. 

ordinances,  general  limitations  on  power  to  enaot»  ( 

ordinances  granting  right  to  obstruct  highway,  686» 
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MmnoiFAL  OoBPO&Anovs,  ordinazioes  imposing  fines,  psnattlt^  Hid 
ores,  640. 

ordinaoces,  instances  when  held  reasonable,  688,  688. 

ordinanoes,  instances  when  held  nnreasonaUe,  684,  686. 

ordinances  licensing  trades  and  employments,  686. 

ordinances  most  be  confined  to  local  government^  680,  68SL 

ordinances  most  be  consistent  with  constitation  and  lawi^  6S8b 

ordinances  mnst  be  reasonable  and  impartial,  688. 

ordinances,  power  to  enact,  need  not  be  express,  629. 

ordinances  prohibiting  taking  of  fish,  636. 

ordinances  prohibiting  railroad  from  operating  doaUa  tnokt 

ordinances  regnlating  burial  of  dead,  636. 

ordinanoes  regnlating  markets,  638. 

ordinances  regulating  trade,  637. 

ordinances  requiring  licenses,  637,  639. 

ordinances  restraining  trade,  637. 

ordinanoes,  scope  of,  differs  from  that  of  general  laiw%  680l 

ordinances,  specific  grant  limits  general,  629. 

power  of,  classified,  627. 

power  of,  general,  how  limited,  629. 

power  of,  incidental,  627. 

power  of,  legislation  on  general  subjects,  630. 

power  of,  to  discriminate  between  resident  and  iion*nridnl 
648. 

power,  specific  grant  of,  limits  general,  629. 

power  to  grade  streets,  659. 

power  to  license  must  be  clearly  oonf erred,  688. 

resolutions  of,  whether  they  differ  fnom  ordinanoeit  6IL 
MuRDXB,  intent  to  kill,  whether  essential  to,  886. 

of  slave  by  his  master,  886. 

NiouoBNOi,  attorney  when  liable  for,  89-96. 
oontrifaotory,  280. 
of  infant  or  his  parents,  280. 

OBDnrANCis,  of  munidpalitj,  limitatiaH  on  poww  to  «mI^  tt7-Ml» 

Pabtiss,  assignor  need  not  be,  414. 

eutmU  que  fnuf,  when  necessary,  722. 

ceahtU  que  ^nult  -when  unnecessary,  728. 

numerous,  may  be  represented  by  part  only,  724. 
PAxmrBBaHiP,  sealed  instrument  executed  by  one 
Patmxht,  duty  of  ooUecting  agent  to  demand,  810. 

in  check,  286. 

what  oolleoting  agent  may  accept  in,  812. 
PLBADiiros,  amendments,  what  permissible,  166-162. 
PlXDon,  of  negotiable  paper,  duties  of,  461. 

of  negotiable  paper,  liability  of,  452. 
POWXB,  oonveyanoe  without  reference  to,  460.  ' 

general  words  relate  to  specific  purpose,  4S9L 

to  sell  on  oontingeucy,  460. 
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PUflOBimoN,  right  by  to  maintftiD  diun  and  flood  Itadi,  6L 

ri^t  of  way  by,  61. 
Pbomisb,  one-sided,  is  void,  222. 
PBOMI880BT  NoTK,  property  in,  pledged,  154. 
PuBLio  AuTHOBrnr,  majority  may  exerciee^  227t  235w 

preeomption  in  &yor  of  valid  ezerdse  o(  227* 
PUBOHASXB,  of  equity,  is  snbject  to  {vior  eqiittlM»  41S. 

surety  of,  right  to  remedy  against,  41  3L 

under  void  deed,  obtains  no  title,  520. 

B»f.BA8i,  condition  in,  when  void,  542. 

RBL4TI0N,  of.  sheriff's  deed,  288. 

BxMAiNDBR-MAN,  actiou  by,  for  property  sold  by  life  tsBiatt  WL 


€Ulb,  deUvery  of  wheat  to  be  paid  for  in  flour,  215. 

for  notes  which  purchaser  fails  to  give,  218. 
School,  commissioners  of,  not  aooountable  to  indiTidnalSy  6t» 

excluding  immoral  child  from,  56. 
SHEBIV7,  return  of  is  oondusiTe  on  exeoution  creditor,  549. 
SHXBilrv's  Sals,  vacating  in  chancery,  204. 
Statute  or  Frauds,  memorandum  required  by,  855. 
IStatutk  op  Limitations,  acknowledgment  to  take  case  cot  tf^  ] 

adverse  possession,  title  and  right  acquired  by,  68S,  604. 

against  trustee,  binds  ee§hU  que  ^rtult  725. 

entry  to  avoid,  497. 

entry  to  avoid  lands  being  in  two  oonntiflB»  486. 
J9T00K,  assignability  of,  829. 

damages  for  refusing  to  transfer,  329. 

transfer  in  blank,  329. 
Stbkbt,  town  may  recover  from  person  who  leavw  unsaid  40. 
SuRBTTBHiP,  notioe  of,  and  its  effsoty  272. 


Tenakts  uf  COMMON,  oonveyanoo  by,  by  metes  and  bouada*  41L 
Tbbspabs,  treble  damages  in,  176. 
Tbovxb,  by  remainder-man,  381. 

IkusTiB,  judgment  against,  when  bindi  ealmi  qm  inui,  7t^  nL 
limitations  against,  bar  eeifiii  que  tnut,  726. 

Watbb,  prescriptive  ri^t  to  dam,  61, 
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ADMISSIONS. 
Sao  SviDBSCB,  12;  Ikfasot,  8. 

ADVERSE  POSSESSION. 

2.  BSTIirYBABS'ADTKBSBPoeSBSSIONDOKSirOTCBlAnATlTLlillthallolder 

in  lee  dmple  which  maybe  seized  and  sold  under  a/. /a.,  ao  as  to  vest  in 
a  purchaser  at  the  exeooticm  sale,  a  better  title  than  that  of  a  grantee  of 
the  adverse  claimant,  holding  by  an  unregistered  oonveyanoe  exeooted 
prior  to  the  levy.     Wattaee  v.  Hafmum^  650. 

2.  ADTSB8B  POSSnSIOK  BT  A  DeTENDAKT  BiSIDINO  ON  THX  LaITD,  wUl  OOt 

be  presumed,  without  some  tortious  act  on  his  part,  so  as  to  defeat  a  con- 
veyanoe  by  the  owner  not  in  the  actual  occupancy  of  the  land.    Pcwnal 
▼.  Ta^,  72S, 
%  '0017B98  WILL  KOT  Intir  Adyxrsb  Po68I8Sion  in  the  abaenoe  of  aapedal 
finding  thereoL    Id. 

See  Dbbds,  10;  Vsndob  ajxd  Vkndu,  2. 

AGENCY. 
1.  Hkokkb  18  THB  OsNBiLAL  AoBMT  OF  A  PsnTGiFAL  who  has  intrusted  him 
with  the  disposition  of  a  security,  and  may  bind  him  by  an  express 
guaranty  that  the  security  shall  be  paid  by  the  maker.    Prevail  v.  FUeh, 
668. 

5.  CozmuoT  BT  A  Factor  to  Ouabantsb  his  sale  for  a  premium  beyond  tha 

nsnal  rate,  is  a  contract  of  guaranty  of  the  solvency  of  his  vendees,  and 
not  of  the  worth  of  the  bills  purchased  by  him  and  remitted  in  payment. 
Sharp  V,  Emmet,  654. 

X  AoBMT  IS  NOT  Pkbsonallt  LIABLE  when  acting  in  the  name  of  his  prin- 
cipal and  within  the  scope  of  his  authority.    Simonds  ▼.  Htard^  41. 

4.  AoBNT  IS  Pkbsonallt  Rbsponsiblb  on  Contraois  which  show  an  inten- 
tion to  bind  himself  personally.     Id. 

6.  AoBNT  AoTiNO  in  A  Pttbuc  Oapacitt,  and  maldog  a  contract  on  behalf 

of  the  public,  is  not  personally  answerable  thereon.    Id. 

6.  Principal  is  Bound  bt  Aob2tt*s  Act  in  Violation  of  Sbcrbt  Instruc- 

tions in  transferring  stock  in  a  corporation,  where  tha  written  authority 
of  such  agent  gives  him  full  power  to  make  such  transfer.  Oommereiai 
Bank  v.  Kortright,  317. 

7.  Undisclosed  Principal  is  liable  on  the  contracta  of  his  agent,  though 

the  agency  was  not  known  to  the  other  party  at  the  time  of  the  contract 
Smith  V.  Plummer,  530. 
§.  Powbr  of  Attornbt  in  these  Terms  dobs  not  Confer  Power  to  Con- 
TET  Real  Estate:  To  ask,  demand,  recover,  or  receive  the  maker's  law- 
Am.  Dbo.  Vol.  XZXXY— 50 
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fal  part  of  a  decedent's  estate,  giving  and  granting  thereby  to  his  said 
attorney  his  sole  and  fall  power  and  anthority  to  take,  porsae,  and  follow 
sooh  l0gal  course  for  the  recovery,  receiving,  and  obtaining  the  same,  a» 
he  himself  might  or  conld  do  were  he  personally  present;  and  upon  the 
receipt  therapf,  aociaittaaces,  and  other  snfBcient  discharges  for  him,  and 
in  his  name,  to  sign,  seal,  and  deliyer.  Sajf  ▼.  Mayers  463. 
0.  Dbclabationb  of  an  Agxnt  iMPUGiraKO  HI8  AuTHOBiTT  are  inadmissible 
against  parties  whose  rights  depend  upon  the  existence  of  that  anthority. 
Thus  declarations  of  an  agent  showing  his  belief  in  the  insanity  of  his- 
principal  can  not  be  shown  against  a  porchaser  to  whom  he  has  conveyed. 
BenM  ▼.  Chancellor,  661. 

10.  WhSSE  PtTBLTO  or  PbIVATS  AUTHOBITT  18  COKTKBBXD  OK  SKVKBAL,all 

most  confer;  but  if  the  authority  be  public,  a  majority  may  decide  and 
bind  the  minority.    Downing  ▼•  Rugar,  223. 

11.  PuBuo  AuTHORirr  Convxkred  upon  Two  oak  not  bb  Rtkboihbd  bt  Ora 
without  the  other's  consent,  because  the  number  does  not  admit  of  a. 
majority;  but  it  seems  that  to  prevent  a  &ilure  of  justice,  where  im- 
mediate action  is  necessary,  one  may  act  alone  if  the  other  is  dead,  ab* 
sent,  or  interested.    Id. 

12.  AuTHOBiTT  OF  AN  Attobnkt  IN  FACT  Cbasbs  npoB  the  death  d  his 
principal.    Jenkma  v.  Atkina,  648. 

13.  CONTBAOT  FOR  SaLE  OF  LaNDS  WITH  AN  AtTOBNKT  IN  FACT,  which  Wa* 

not  consummated  until  after  the  death  of  his  principal,  can  not  be  en- 
forced, though  the  parties  contracted  in  ignorance  of  the  principal's  death. 
Id. 

14.  Attobnby  in  Fact  can  not  Rioovbb  thb  agbbbd  Pubghabb  Pbiob  Ia 
such  case,  notwithstanding  he  has  since  obtained  the  title,  and  is  willing 
to  convey.    Id. 

lA.  PowKB  OF  AN  Attornet  IN  Faot  to  act  as  such  is  presumed  to  have  bee» 
estabUshed  by  satisfactory  proof,  and  though  in  a  matter  before  a  oouri 
d  general  jurisdiction  which  is  required  to  exerdse  its  powers  upon  » 
given  state  of  facts  to  be  proved  before  it,  no  authority  appears  upon  the 
record,  it  can  not  be  afterwards  collaterally  impeached.    PUUbmy  v. 

See  Masibb  and  Sbbyant,  3;  Nbootiabiji  Inssbuhbntbi  21. 

AUENa 

Fact  that  Onb  has  Rbsibbd  Sevbbal  Ybabs  nr  Gakada  does  not  ol  itssll 

Jnstify  the  inference  that  he  is  an  alien.    CHimorn  v.  Thompmrnf  714. 

AMENDMENTS. 
8ee  PLBAonro  and  Pbactiob,  11, 12, 20,  27*  28. 

ANNUITIES. 

Sea  BXBOUTOBS  and  ADMINI8TBAT0Bfl»  i. 

APPRENTICESHIP. 
See  Infanot,  1. 
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AB33ITRATION  AND  AWABD. 

L  AMnTBATOBA  TO  AppRAisx  Imfboyehkhts.— Where  two  parties  enter 
into  an  agreement  by  whioh  one  is  to  erect  improvements  on  the  knds  of 
the  other,  the  value  thereof  to  be  estimated  by  two  disinterested  persons^ 
one  party  can  not  defeat  the  right  to  an  appraisement  by  refusing  to  ap- 
point an  arbitrator,  and  a  refusal  or  failure  to  appoint  gives  the  other  party 
an  undisputed  right  to  have  the  valuation  made.    Ome  v.  SuUivan^  74. 

&  Wbkn  no  Modb  or  Afpointmbnt  is  Aobxxd  uton  in  such  a  case,  th# 
court  infers  the  intention  to  be  that  each  party  is  to  appoint  one  arhHraii- 
tor.    Id. 

IL  What  BxrusAL.SurncisNT  to  Givb  othxb  Pabtt  Bight  or  Appoint*' 
MXNT.  Where  one  party  requests  the  other  to  appoint  an  appraiser,  and 
the  latter  appoints  a  man  to  survey  the  land,  but  instructs  him  not  to> 
appraise,  as  he  had  fixed  rules  for  valuing  improvements,  this  would  b* 
a  sufficient  refusal  to  justify  the  first  party  in  having  the  appraisement 
Id. 


ASSIGNMENTS  FOB  BENEFIT  OF  OBEDITOBS. 

!•  No  AssioMMXNT  roB  THB  Benepit  or  Ceeditobs  is  Valid,  under  th# 
statute  of  July  5,  1834,  of  New  Hampshire,  unless  it  provides  for  aa 
equal  distribution  of  the  debtor's  estate  among  all  lus  creditors,  in  pro> 
portion  to  their  respective  demands.    JIurd  v.  SiUby,  142. 

Si  Conditional  Assionmbnt  for  the  benefit  of  creditors  is  invalid.    Id. 

8b  AssiONMENT  roB  THB  Bbnbtit  or  Such  Cbiditobs  as  will  execute  the  in- 
strument, and  signify  their  willingness  to  receive  the  prospective  divi- 
dends in  full  dischaxge  of  all  demands,  is  conditional,  and  therefore 
invalid.    Id. 

4.  Stipulation  in  an  Absionmsnt  for  a  release  by  the  creditors  means  a. 
technical  release  under  seal.    Agnew  v.  Dorr^  639. 

A.  BxLSASS  or  a  Bight  even  in  a  chattel  is  inoperative,  unless  by  deed.    Id^ 

8.  Assignmbnt  Bbqttibino  ''FCtll  and  SnmciENT  Beleasb^  from  thos» 
who  wish  to  benefit  by  its  provisions,  will  not  be  answered  by  a  releasa 
conditioned  on  the  assets  realizing  a  certain  percentage  on  the  claim.  /dL 

7*  LiABiLiTT  or  AssiONXBs  roB  BsNEnT  or  Crbdifobs  on  Sals  or  Ooods^ 
Where  assignees  of  this  character  deliver  goods  sold  at  cash  sale,  with- 
out exacting  immediate  payment,  they  are  prima  fcusie  liable  for  the  lose 
that  may  be  occasioned  by  the  vendee's  subsequent  failure  to  pay,  and 
can  only  excuse  themselves  by  showing  that  the  vendee's  credit  was  so 
good  that  a  prudent  person  would  have  intrusted  him  with  the  gooda 
without  first  exacting  payment.    ISttate  of  Davis,  574. 

ASSIGNMENT  OF  OONTBACIS. 

L  AamoNMBNT  or  Claim  by  PLAiNnrr  to  0ns  or  Derndantb  before  suit 

is  no  bar  to  such  suit  except  where,  in  order  to  sue,  the  same  person 

must  appear  on  the  record  as  both  plaintiff  and  defendant.    Btanchard 

T.  ^,  250. 

Si  Assionmbnt  or  Chosb  in  Action  bt  Wat  or  a  Plbdob,  or  even  abeo 

lutely,  does  not  transfer  the  assignor's  legal  interest.    Id. 
8b  Fbauditlbnt  Pubghasbb,  AssiONiNa  for  the  benefit  of  his  creditors^ 
\  no  title  to  his  assignees  to  the  goods  obtained  by  fraud,  though  tha 
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■arigninfint  reqnife  nUmBm  from  oertein  of  the  oredifeon,  iHiioh  aie  gms 
by  them.    KnowU$  ▼.  Lord,  525. 

ASSUMPSIT. 
M omET  Paid  on  an  Ezkootort  Ck>NTiLLOT  to  oooTey  lands  to  whioh  th» 
defendant  had  no  title,  may  be  recovered  in  aaiampeit.    P^pUn  t.  Jmmm, 
652. 

See  Sales,  0. 

ATTACHMENTS. 

1.  Lbvt  ov  Attaghmbnt  is  Inoomplets  without  Actual  Snzuiui,  or  mm» 
other  equiTalent  act  of  universal  notoriety.    State  y.  Poor,  387. 

8L  Lbyt  upon  a  Gbowino  Crop  is  Insufficient,  nnlees  the  officer  took 
open  and  notorious  possession  by  entering  the  premises,  and  publicly  an- 
nouncing the  seizure  to  answer  the  writ.     Id, 

8b  Chaitbl  is  not  Liable  to  Attachment  by  Cbeditobs  of  VcNDom 
THEREOF,  where  it  was,  at  the  time  of  the  sale,  in  the  possession  of  a 
bailee  who  declined  to  deliver  it  to  the  purchaser  until  the  time  expired  for 
which  the  bailment  was  made,  although  it  was  allowed  by  the  bailee, 
before  the  expiration  of  the  bailment,  to  go  back  into  the  possession  of 
the  Tendor,  but  without  the  vendee's  knowledge  or  consent.  Lynde  t. 
Melvin,  717. 

4.  Attachment  of  Property  and  Notice  to  the  Party  are  Divtebest 
Things;  and  the  circumstance  that  the  officer  is,  in  this  state,  by  the 
same  process  commanded  to  attach  and  to  give  notice  does  not  alter 
this  fact.    Oilman  v.  Thompson,  714. 

6.  Where  Return  of  Attachment  dobs  not  Show  Personal  Sbryiob, 
the  court  may  order  notice  to  be  given  in  any  manner  recognised  by  law, 
since  it  already  has  jurisdiction,  and  a  judgment  rendered  by  it  after 
notice  given  by  publication  is  not  void.    Id, 

t,  Surplus  Moneys  in  the  Hands  of  a  Sheriff  after  satisfsetioQ  d  an 
execution,  are  subject  to  attachment  by  a  creditor  of  the  exeoatioii  debtor. 
Tucker  v.  Atkhuon,  650. 

See  Executors  and  Administrators,  10. 

ATTORNEY  AND  CLIENT. 

1.  To  Subject  an  Attorney  to  an  Action  by  his  Clibiit,  two  thingi 
are  necessary  to  be  shown:  groes  or  unreasonable  neglect  or  ignorance,  and 
a  consequent  loss  to  his  client.    FUeh  v.  ScoU,  86. 

8L  An  Attorney  is  Personally  Liable  for  Neougknob,  when  a  note  al- 
ready due  is  placed  in  his  hands  for  collection,  and  he  permits  a  term  to 
go  by  before  commencing  suit,  and  tlen  dismisses  the  suit,  sorrenden 
the  note,  and  accepts  the  transfer  of  a  ^'udgment  against  another  person. 
Id. 

3.  Attorney  is  Liable  for  the  Whole  Amount  Dub  upon  the  note  in 
such  a  case.    Id, 

i.  Attorney  has  no  Authority  to  Compromise  the  Claim  of  his  oliwl» 
and  if  he  does  so,  he  takes  upon  himself  the  consequenoe  of  its  loss,  er 
the  damages  which  he  may  sustain.    Id, 

See  Bona  Fide  Purchasers,  1;  Statute  of  Ldotations,  3,  4;  Witnubbi^ 
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BAILMENTS. 

PUBOHAUB  07  QOODS  mOM  A  BAILEE  IS  NOT  LlABLB  IV  BbFLIVIK  tO  the 

owner,  for  a  tortions  taking,  but  only  for  the  detention,  and  the  deolara- 
tioo  ehonld  be  in  the  deUnet  only.    8mkh  ▼.  Clark,  213. 
8ee  AssiOKMENT  of  Ck>NTBAcns,  2;  Sales,  L 

BANKS  AND  BANKING. 

1*  Bakk  Rbobivino  Note  fob  Colleotion  miut  nse  reasonable  tkill  and 
diligence,  and,  therefore,  must  make  seasonable  demand  of  the  promisor, 
and,  in  case  of  dishonor,  give  due  notice  to  charge  the  indor^ers.  Fabent^ 
▼.  Mercantile  Bank,  59. 

Si  Bank  Receiving  fob  Collection  a  Note  Payable  at  Anotbxb  Plaob, 
or  whose  acceptor  resides  in  another  place,  nee^  only  seasonably  trans- 
mit the  same  to  some  suitable  bank  or  agent  for  colleotion  at  the  pUoe  of 
payment  or  of  the  residence  of  such  acceptor.    Id. 

8b  Bank  Holding  Note  as  Collatebal,  ob  fob  Ck>LLEonoN,  is  not  answer- 
able for  the  negligence  of  another  bank  in  good  standing,  to  which  in  the 
ordinary  course  of  business  the  note  was  transmitted  for  collection.    Id, 

4.  Bank  Taking  Bill  Payable  in  Anotheb  State  fob  Ollbction  is  liable 
for  the  neglect  of  its  correspondent  in  the  latter  state,  to  whom  it  sends 
it,  in  failing  to  give  due  notice  of  non-acceptance  to  an  indorser,  whereby 
such  indorser  is  discharged.    Allen  v.  Merehanis*  Bank  of  N.  Y,,  289. 

6.  Liability  of  Bank  Taking  Bill  iob  Ck>LLEcnoN  may  be  Vabied  by  ex- 

press agreement,  or  by  an  implied  agreement,  arising  from  the  common 
understanding  of  merchants  and  the  custom  of  trade,  so  that  such  bank 
shall  not  be  held  liable  for  negligence  of  competent  and  responslUe  agents 
in  another  state  whom  it  employs  to  make  the  collection.  Id, 
8.  Bank  is  Liable  for  Neglect  of  a  Notaby  employed  by  it  to  protest  a 
bill  taken  for  collection  with  respect  to  giving  notice  of  non-acceptance, 
that  not  being  a  strictly  o£5cial  act,  though  it  may  be  othorwiBe  as  to 
acts  purely  ofBciaL      Id, 

7,  Cbeditob  to  whom  Claims  abe  Tbansfebbed  as  Collatebal  Seoubitt» 

is  bound  to  use  ordinary  diligence  in  collecting  them,  and  is  liable  for  loss 
resulting  from  his  failure  to  do  so;  but  if  the  transfer  merely  aathori»a 
such  creditor  to  receive  the  proceeds  of  the  claims  when  oolleoted,  and 
apply  them  to  the  payment  of  his  debt,  he  is  not  bound  to  prosecute 
their  collection.    Miller  v.  OeUysburg  Bank,  449. 

See  Banks  and  Banking,  13;  Payment,  1,  3. 

BONA  FIDE  PUBCHASEBS. 

1.  Whsbe  One  Acting  as  Attobney  fob  Anotheb  Obtains  Knowledge 
from  which  a  trust  would  arise,  and  afterwards  becomes  the  attorney  of 
a  subsequent  purchaser  in  an  independent  and  unconnected  transaction, 
his  previous  knowledge  is  not  notice  to  such  other  person  for  whom  he 
acto.    Hood  v.  Fahnegtoek,  489. 

%  Bona  Fide  Pitbohasbr  fob  Valuable  Cqnsidsbation  is  Pbotected  un- 
der the  statutes  13  and  27  Eliz.,  as  adopted  in  this  country,  whether  he 
purchases  from  a  fraudulent  grantor  or  a  fraudulent  grantee,  and  there  ii 
no  difference  in  this  respect  between  a  deed  to  defraud  subsequent  ored* 
iters  and  one  to  deframd  subsequent  purchasers.    Id, 
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S.  BovA  Fids  Pusohasbb  Claimiko  ukdbb  a  Dsed  nevee  Dslivkbsd,  bst 
•wiieli  wnm  ■orreptitioiisly  and  fraudulently  obtained  from  the  potsenioii 
•of  the  gnntor,  while  no  name  of  a  grantee  had  yet  been  inserted,  aaoh 
tfauertkm  being  subeequently  made,  acquires  no  title.  Van  iimrl  v^  t. 
Morttm,  517. 

4.  Pmsbrsiov  will  Put  a  STrBSSQUXKT  Pubohasib  ufov  Iir<|uiBTaa  to  tbo 

title  of  him  in  possession.    Id. 
iSoo  Nbootiablb  iNSTBinfXNis,  25;  Trusts  aitd  Tbustsu,  3:  Ybitdob  ah]> 

Vbndbx,  3. 

BONDS. 

1.  Whsbb  Bokd,  in  Obuoatobt  Pabt,  Contains  Naxis  ov  SsvxbalPib* 
■oom  as  sureties,  if  a  part  of  them  sign  with  an  understanding,  and  od 
the  condition,  that  it  is  not  to  be  delivered  to  the  obligee  untU  signed 
by  the  others,  it  will  not  be  effectual  as  to  those  who  do  sign,  until  tha 
oondition  is  complied  with.  Nor  will  they  be  made  liable  by  the  others 
signing  it  a  long  time  after  de&ult  in  the  performance  of  the  oooditloaof 
the  bond,  unless  they  then  consent  to  the  signing  and  delivery  thsrsof . 
Fletcher  ▼.  Austin,  698. 

J.  Whxrb  Bond  is  Delivkbbd  without  Sionatubbs  or  all  thb  OBuaoBS 
named  therein,  the  obligee  is  bound  to  inquire  whether  those  who  havo 
signed  consent  to  its  being  delivered  without  the  signatures  of  the  othem 

See  Pbocbss,  2;  Subbttshif,  17,  18. 

BOUNDARIES. 
t«  BouNDABT  A  QuBsnoN  voB  THB  JuBT.— Whether  a  boundary  has  been  m 
run  and  marked  as  to  preclude  further  inquiry,  is  a  question  for  the  jviy. 
JFmDman  ▼.  Foiter,  98. 

5.  OiLLB  9W  PaTBNT  MAT  BB  OONTBOLLED  BT  SUBTBT.      Id, 

S.  Aaeanouh  gb,  Natubal  Boundabibs  Pbbvail  over  courses  and  dlitsaossL 

Id. 
4.  Paboii  SviDBiiaB  18  Admtiwtbu  to  Pboyb  Boundabt.    Id, 
See  Equity,  6-8. 

BRTOGES. 
flee  Municipal  Oobpobations,  7. 

BY-LAWS. 
See  Municipal  Oobpobations,  1,  2. 

CASE. 
6ee  Infanot,  6;  Malicious  Pbosioution;  i. 

CHARITABLE  USES. 
See  Oobpobations,  8. 

CHOSES  IN  ACnON. 

OP  Oontbaots,  2;  Husband  .Am  Wm^  L 
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OOMMISSIONEKS. 

1*  BaoBnnifO  SuasoBiFnoNS  of  Stook  is  a  Mikistebial  Act  nndflrft  ttatate 
anthoriziiig  oommiasioEiera  to  take  subAcriptioiu,  and  sabeequaiitly  to  dii- 
tribute  the  stock,  and  such  act  may  be  performed  by  an  agent  or  depaty, 
or  by  one  without  authority,  whose  act  is  afterwards  ratified  by  the  oom* 
miasioners.     Crocker  v.  Creme,  228. 

"S.  Ddkribution  of  Stock  is  a  Judicial  Act  under  a  statute  empowering 
certain  commissioners  to  distribute  the  stock  of  a  corporation  among  the 
subscribers  **  in  such  manner  as  they  shall  deem  most  conducive  to  the  in- 
terests of  the  said  corporation,*'  and  all  the  commissioners  must  be  pres- 
ent and  consult  respecting  such  distribution,  or  the  pnxieeding  will  ba 
without  jurisdiction  and  void.    Id. 

X  OoMMissiovBBS  BxBROisiNG  JUDICIAL  PowsBS  undoT  a  Statute  must  all 
meet  and  consult,  though  a  majority  may  decide.    Id, 

•4.  OOMMISSIONXBS  HAVE  NO  AUTHORITT  TO  RiOBIVS  InDOBSBD  ChXCKS  IN 

Luu  OF  Gash,  especially  where  it  is  known  that  the  drawers  have  no 
funds,  under  an  act  authorizing  them  to  take  subscriptions  for  stock  in  a 
corporation,  and  requiring  the  payment  of  a  certain  sum  upon  each  share 
at  the  time  of  subscription,  and  a  check  so  taken  is  void  as  against  the 
policy  of  the  statute.    Id, 

-C  Judos  and  not  thb  Jury  must  Dbcidb  whetheb  Chicks  arx  RiOBnr* 
ABLX  instead  of  cash  in  payment  of  a  percentage  required  by  statute  to  ba 
paid  at  the  time  of  subscribing  for  stock  in  a  corporation.    Id, 

•f.  Fraud  Practiced  bt  Commissionbr  upon  his  O-commissionbbs  as  to  the 
distribution  of  stock  in  a  corporation,  that  being  a  matter  in  which  they 
are  acting  judicially,  does  not  render  their  prooeedings  void  as  respecia 
the  subscribers,  if  they  have  jurisdiction  in  the  prenuses.    Id, 

COMMON  CARRIEBS. 

OOMMON    CaBRIBR    MAT,     BT    SpBCIAL    AcCBPTANOB,    LdCIT    HIB    CoMMOK 

Law  LiABniiTT;  but  the  terms  of  this  acceptance  operate  aa  exoaptiaiii 
which  leave  the  common  law  rule  in  force  as  to  all  beside.  Aiioood  t. 
BdUmee  Tram.  Co,,  603. 

CONDITIONS. 

See  Bonds,  1. 

CONFESSIONS. 
See  BviDBNCB,  16. 

CONFLICT  OF  LAWS. 
1.  Law  of  thb  Statb  in  which  a  Bill  is  Drawn  and  Indobsbd  governs 
aa  to  protest  and  notice  to  charge  the  indorser.   A  Uen  v.  MerehofUt^  Bankt 
289. 

X  DiFOBflB  MAT  BB  HAD  ACCORDING  TO  THB  LaW  OF  DOMXOXLB  of  the  parties, 

at  the  time  of  the  injury  ccmiplained  of,  and  is  not  confined  to  the  Ux  lod 
dark  V.  Clark,  165. 


I] 


CONSPIRACY. 

OiBB   OF  THB    PAttnBS  TO    A  CONSHRACT    TO    DbFRAUD    THB    OOVBRNMHNT 

ean  not  recover  from  the  others  the  money  realised  aa  the  fruits  of  the 
•oospizaoj.    Bopd  v.  Bardaif,  762. 
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CONSTITUTIONAL  LAW. 
I.  SxATun^  AuTHOBiznio  A  DiTOBCs  ov  AooouvT  OF  Dmaaanm  wUoh  htA 

oocarred  prior  to  its  pMsage,  ia  a  retrospeotiva  Uw,  and  oooaeqnaitly 

inYBUd.    Clark  v.  Cflark,  165. 
S.  Oenkral  Lawb  Pbovidino  vor  thb  Dissolution  or  Bzismro  Mab- 

BiAOSSy  but  operating  npon  trapaactjons  ■obeequent  to  their  panage,  are 

not  within  the  provision  of  the  United  States  constitation,  prohiUting 

the  states  from  passing  any  laws  impairing  the  obligation  of  oontnots. 

Id, 
8b  Laws  mat  bb  Bbtrospbotxvx,  if  they  effect  an  existing  cause  of  action^ 

or  an  existing  right  of  defense,  by  taking  away  or  abrogating  the  same^ 

although  no  suit  or  legal  proceeding  then  exists.    Id, 
See  Ck>BPOBATiONs»  5,  6. 

CONSTRUCTION. 

See  Contracts,  3,  4;  Ehikbnt  Dobiaix,  2;  Equitt,  4;  Jubt  and  Jubobs,  1^ 

Neootiablb  Instruments,  2,  4;  Statutes,  2. 

CONTRACTS. 

1.  Aorebmbnt  Founded  in  a  Misconception  caosed  by  the  misrepreaenta- 

tion  of  one  of  the  parties  may  be  avoided,  though  the  miarepresentatioi^ 
was  not  fraudulent.    FrevaU  v.  FUeh,  558. 

2.  Though  a  Misconception  be  One  of  Law,  the  contract  may  be  avoided 

on  account  thereof.  Thus  if  a  broker  persuade  a  purohaserthat  his  prin- 
cipal's indorsement  on  a  sealed  instrument  is  equivalent  to  an  indorsement 
on  a  promissory  note,  the  purchase  may  be  avoided.    Id, 

t.  Intebpbbtahon  op  a  Contract  bt  One  op  the  Pabties  can  not  be 
aided  by  showing  his  letters  to  one  not  a  party  to  the  suit,  in  which  ap- 
pears the  construction  that  he  has  placed  upon  a  simiUir  contract  with 
that  third  party.    Sharp  v.  Emmets  554. 

4.  Difpebbnt  Wbitings  on  same  Subject  Executed  at  same  Time  must 
be  treated  as  one  instrument  and  construed  together.  Strong  v.  Bamet, 
684. 

A.  Contbaot  is  wholly  Void  if  any  part  of  the  consideration  thereof  is  the^ 
suppressing  of  a  criminal  prosecution.     Woodrvffv,  Hinman,  712. 

8.  Thibd  Pabtt  may  Claim  tub  Enpobcbment  op  an  Agreement  if  thr 
consideration  moved  from  him.  Thus,  if  A .  delivers  to  B. ,  upon  the  latter** 
aole  credit,  goods  purchased  by  him  for  C,  a  subsequent  agreement  be- 
tween A.  and  C.  that  C.  shall  allow  the  bill  drawn  on  him  by  B.,  for  the 
purchase  price,  to  be  protested,  and  shall  hold  himself  liable  to  A.,  the  bilh 
being  afterwards  allowed  to  go  to  protest  in  pursuance  of  the  agreement, 
may  be  recognized  by  B.  as  a  contract  of  novation  which  exonerates  hiiB 
from  liability  to  A.,  by  substituting  in  his  place  C.  as  the  latter*s  debtor. 
SmUh  V.  Plummer,  530. 

Bee  AssiONMEi^  op  Contbacis;  Assumpsit;  Masteb  and  Sebvant,  1,  2^ 
Municipal  Cobpobations,  8;  Quaittum  Mebutt,  1;  Salb8»  4, 5»  6;  Spb- 
dPio  Pbbpobmance;  Statute  op  Fbauds. 

CONTRIBUTION. 
I.  Eight  ov  Contbibution  Exists  between  the  Joint  Mabebs  of  a  prom- 
isioiy  note,  in  favor  of  one  who  has  paid  the  whole  thereof,  notwithstand- 
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ing  the  remedy  of  the  holder  against  the  nukker  in  default  is  barred  by 
the  statute  of  limitations.    Peadee  v.  Breed ,  178. 

2.  Whxee  Pabtibs  arb  not  in  Pari  Dbucto,  and  one  is  oompelled  to  paj 

damages,  he  may  sue  the  other  for  contribution.    Lcwett  t.  B.AL.IL 
R.  Co.»  98. 

CONVERSION. 
8eeHu8BAVD  and  Wife,  1;  Tbbsfass,  18. 

CORPORATIONS. 

1.  CoBPO&ATiONS  MUBT  80  ExBRCiSB  THBiK  RioHTS  as  not  to  injure  otfa«m» 
LouM  T.  B.  4b  L.  B.  B.  Co.,  33. 

Si  Railroad  Corporation  Removing  Certain  Barriers  on  a  Hiohwat  a9B 
LiABLB  to  a  town,  if  the  town  has  been  subjected  to  a  suit  and  reoovery 
by  a  person  who  was  injured  in  consequence  of  the  removal  of  such  bar» 
riers,  the  corporation  having  the  right  to  remove  the  barriers  for  the  pur- 
pose of  oonstruotiiig  its  road,  but ,  being  guilty  of  n^ligenoe  in  not 
replacing  them  at  night,  and  in  not  notifying  the  town  of  their  removaL 
Id. 

3.  Corporation  n  Answerable  for  Nbolect  in  Work  Done  bt  its  Au- 

THORITT,  though  such  neglect  is  attributable  to  the  agents  and  servanta 
of  a  contractor,  to  whom  the  work  ht^l  been  let  for  a  stipulated  sum.    Id. 

4.  Charter  of  Incorporation  is  a  Contract  between  the  government  and 

the  corporators;  and  except  with  reference  to  the  implied  or  expreea 
reservations  embraced  in  it,  is  exempt  from  legislative  revocation  or  inter- 
ferenoe.    Crtaae  v.  Babeoch^  61. 

6.  Statute  Providino  that  Acts  of  Incorporation  shall  be  Subject  to 

amendment,  alteration,  or  repeal  at  the  pleasure  of  the  legislature,  pro- 
vided that  no  act  of  incorporation  shall  be  repealed  uidess  for  some 
violation  of  its  charter  or  other  default,  is  oonstitutioual.  The  legisla- 
ture may  make  this  reservation.  And  when  it  thereafter  repeals  the  act^ 
the  courts  are  bound  to  presume  that  a  contingency  had  arisen  warrsnt- 
ing  the  exercise  of  the  power  reserved.    Id. 

8.  Inquiry  by  the  Leothi.ature  to  Determins  whether  a  de&nlt  had  hap- 

pened, upon  which  it  reserved  the  right  to  repeal  an  act  of  inoorporatioii; 
is  not  a  judicial  act  which  the  legislature  is  prohibited  from  entering 
upon.    Id. 

7.  Repeal  of  its  Char!Tkr  Dissolves  the  Incorporation  and  subjects  the 

stockholders  to  all  such  remedies  as  the  law  gives  against  them  on  the 
expiration  of  the  corporation.  Id. 
flw  Bequest  to  a  Corporation  in  Trust  for  Charitable  Uses,  though  at 
testator's  death  the  corporation  had  no  legal  capacity  to  take,  may  take 
effect  as  an  executory  devise,  whenever,  by  subsequent  incorporation, 
capacity  is  acquired.    JHcInlire  v.  Zanegville  Canal  and  Mfg.  Co,,  436. 

9.  Corporation  may  be  Dissolved:  1.  By  death  of  its  members;  2.  Sur- 

render of  its  franchises;  3.  Judgment  of  forfeiture  for  non-user  or  abuse. 
Id 
IOl  Corporation  Formed  for  Construction  of  a  Canal  to  be  completed 
within  a  definite  time,  is  not  dissolved  by  failure  to  accomplish  the  work 
within  the  time  specified,  in  the  absence  of  any  judgment  declaring  a 
forfeiture.    Id. 
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11.  SiATun  BicrriNO  that  a  Cobpobatiov  had  Lost  its  Rights  hy  failnra 
to  ezerdse  them  within  the  time  required  by  the  act  creating  it,  and  an* 
thoriinng  a  purchase  of  the  real  estate  it  had  acquired  up  to  that  time,  is 
ft  reoQgnition  of  its  existence,  and  power  to  contract  as  a  corporation,  /d. 

12.  Pbovision  in  Cuartsr  that  Traksfebs  of  Stock  must  bb  Rboistibsd 
in  a  book  kept  for  that  purpose,  to  be  valid,  is  merely  for  the  protection 
of  the  corporation,  and  does  not  invalidate  a  transfer  not  so  registered  as 
between  the  former  owner  and  a  vendee  or  pledgee,  who  has  done  every- 
thing necessary  under  the  rules  of  the  corporation,  to  entitle  him  to  a 
perfected  transfer.    Commercial  Bank  v.  Kortright,  317. 

IK  CORPOBATIOV  IS  LlABLB  FOB  A  WbOKOFUL  BbF08AL  BT  ITS  PBBUDBIIT  tO 

permit  a  transfer  of  stock,  without  proof  of  a  formal  delegation  of  au- 
thority to  him,  where  he  has  been  in  the  habit  of  permitting  tranafen^ 
or  where  the  corporation  has  ratified  his  acts.    Id. 

14.  PowEB  TO  Tbaksfeb  Stock,  Madb  in  Blank,  by  the  owner  placing  his 
name  and  seal,  with  the  subscription  of  a  witness,  upon  the  back  of  tlia 
certificate,  which  is  subsequently  filled  up  by  the  party  to  whom  the  cer- 
tificate is  transferred,  is  valid.    Id, 

lA.  £vn>sNOB  OF  A  Custom  of  Tbansfbbbikg  Stock  bt  Means  of  Blank 
PowEBS  indorsed  on  the  certificates  is  admissible,  not  to  vary  the  law, 
but  to  show  the  intent  of  a  party  in  signing  his  name  in  blank  on  a  cer- 
tificate.   Id. 

10.  Measttbe  of  Damages  fob  Wbongful  Refusal  to  Pkbmr  a  Tbanhfeb 
of  stock  in  an  action  against  the  corporation  therefor,  is  the  highest  price 
of  the  stock  between  the  demand  for  such  transfer  and  the  triaL    Id. 

17.  Action  fob  Damages  fob  Refusal  to  Pebmit  a  Tbansfeb  of  Stock  is 
a  convenient  common  law  remedy,  and  by  bringing  such  action  the 
plaintiff  waives  his  right  to  the  stock,  and  agrees  to  accept  compensatiao. 
Id. 

15.  Distbibution  of  Stock  is  a  Condition  Pbecedsnt  to  the  existence  of  a 
corporation  under  a  statute  providing  that  certain  parties  and  such  other 
persons  as  shall  become  stockholders  shall  constitute  the  corporation. 
Cfroeker  v.  Crane,  228. 

19.  Check  Given  fob  Stock  in  a  Cobpobation  which  Aoquibbs  no  Bzmi^ 
ENCE  because  the  stock  is  not  distributed  by  the  number  d  commis- 
sioners required  to  constitute  a  l^gal  board,  is  void  for  want  d  oonaiderft- 
tion.    Id. 

^  Misapplication  of  a  Check  Taken  upon  a  Subscbiption  of  stock  in  a 
corporation  by  paying  it  away  upon  the  private  debt  of  one  of  the  di- 
rectors, will  not  vitiate  it  if  otherwise  valid.     Id. 

21.  Cobpobation  is  not  Rbquibed  to  Pbovb  its  Incobpobation  under  the 

plea  of  the  general  issue.    Prmce  v.  Commercial  Bank,  773. 
See  Agenct,  6;  Commibsionebs;  Municipal  Cobpobations;  Tbbspass,  1. 

CO-TBNANCY. 

1.  Tenant  in  common  can  not  Maintain  Tbmspabb  ^[uare  eUmuwm/irogii, 
either  asainst  his  co-tenant,  or  those  >dio,  under  the  direction  or  antlior- 
ity  of  the  latter,  broke  and  entered  upon  the  premises.  Anden  t. 
MeredUh,  376. 

X  PuBGHASEB  FBOM  TENANT  IN  COMMON  can  uot  impose  upon  later  par» 
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I  ol  oth«r  portioDS  of  the  oommon  property,  the  boxden  of  uitkfy* 
ing  the  claim  of  the  owner  of  a  paramoont  title  to  an  undivided  intereat 
therein.  Denamon  v.  FotUr,  429. 
X  Tmsast  IK  ooMiiON  CAN  NOT  WoBK  A  DivisiOK  of  the  oommon  proper^ 
by  oonveyanoe  of  his  share  by  a  deed  defining  its  limits  by  metes  and 
boonds.    Id. 

4.  DkKD  OF  TsNANT  IK  OOMMON  conveys  the  proportional  interest  only  of 

the  grantor  to  the  portion  of  the  oommon  property  described.    Id. 
K.  Thx  EQorms  bbtwxbn  KAiirjint  and  Latsr  Pubghaskbs  of  portions  ol 

oommon  property  are  equal,  and  the  former  can  not  impose  upon  the 

latter  the  entire  burden  of  a  paramount  title.     IcL 
iL  Hjobs  07  Tekant  ik  common  ars  Boukd  ht  a  Coktbtakob  by  their 

ancestor,  especially  if  it  be  by  warranty.    Id. 
7.  Pbogbkdiko  VOB  PABTinoN  IS  Akalooous  to  a  proceeding  <9i  rem.    Pitts* 

burif  V.  Dugan,  427. 

-8.  Ck)-TKNAKT   AOAIKST  WHOM    Pa&TITIOK    18    DiMAKDBD  is  UOt  StrioUy  » 

party  to  the  proceeding.    Id. 
H.  Dborbb  IN  Pabtition  Binds  Co-txnakt  who  is  beyond  the  jurisdiction  of 

the  court,  if  notice  be  given  him  of  the  pendency  of  the  proceeding.    Id. 
40.  Husband  Nbbd  not  bb  Joikbd  ik  Pbocbbdino  vob  Pabtitiok  of  Witb*! 

Land  in  order  to  bind  her  interest.    Id, 

11.  Division  in  fact  of  Land  among  Pbopbibtobs  of  Towk,  however  in- 
formal, if  acquiesced  in  for  fifteen  years,  is  equivalent  to  a  legal  division 
thereoi    Booth  v.  Adams,  680. 

12.  Onb  Tbnant  in  common  oak  not  Maintain  Tbbspass  against  his  co- 
tenant,  unless  he  is  expelled  from  the  common  estate  or  deprived  of 
the  common  enjoyment.    Id. 

COVENANTS. 
6ee  EzBCUTOBS  and  Admikibteatobs,  1-3»  9;  Lakdlobd  ahd  Tbkant,  S; 

TBBSPA88»  13. 

CRIMINAL  LAW. 

1.  iKDiOTMXim  Bbquibb  oklt  thb  8AMB  Cbbtaintt  a8  Dbolaratioks,  that 
is,  certainty  to  a  oommon  intent  in  general,  and  not  certainty  In  evcvy 
particular,  and  they  need  not  aver  that  which  is  apparent  to  the  court  and 
appears  from  a  necessary  implication.  It  is  sufficient  if  the  indiotmcat 
states  the  charge  with  sufficient  certainty  to  inform  the  defendant  wliat 
he  is  called  upon  to  answer,  and  over-nice  exceptions  are  not  to  be  itn- 
couraged,  especially  in  cases  which  do  not  touch  the  life  d  the  defendant. 
Sherban  v.  Commonwealih,  460. 

t,  Ikdiotmbnt  foa  Bigamy  need  not  Allbob  that  the  same  was  committed 
"  with  force  and  arms."    State  v.  Kean,  162. 

5.  Abbebviations  of  the  Pbopeb  NAifBS  of  persons  described  in  an  indiist- 

ment  are  allowable.    Id, 

4.  Ikdiotmbnt  whioh  Conoludbs,  "against  the  peaoe  and  dignity  of  cur 

said  state,"  instead  of  "  the  peaoe  and  dignity  of  the  state,**  as  required 
by  the  constitution,  is  not  such  a  substantial  variance  as  to  vitiate  the 
same.    Id, 

5.  Omission  in  thb  Caption  of  an  Indictment  to  state  the  place  whitre 
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the  court  was  holden,  the  indictment  found,  or  thai  the  grand  jory  wei» 
drawn  from  the  coonty  where  the  offense  waa  committed^  ia  fatal  to  ita 
validity.     Carpenter  y.  State,  116. 

8.  Word  "  Malioiouslt"  is  aw  Equivalent  wob,  tbe  Wobo  *«  Willfullt" 

in  an  indictment.    Chapman  ▼.  Commonwealth,  £65. 

7.  Indictment  fob  a  Statutobt  Offense  must  oondade  "  contra /ormam 
etattOL"    Id. 

flw  What  Ck)NSTiTUTE»  Pbbjubt.— Where  an  affidavit  falsely  charges  that » 
felony  has  been  committed  by  some  person,  and  was  made  for  the  purpose 
of  obtaining  a  search  warrant  for  the  discovery  of  the  property  alleged 
to  have  been  stolen,  the  affiant  is  guilty  of  perjuiy,  though  no  partioular 
individual  is  charged  with  the  offense.    Ceurpenter  v.  State,  116. 

9.  Killing  of  a  Slave  bt  heb  Ownxb  is  Mubdeb,  when,  from  an  evident 

malignant  pleasure  in  inflicting  pain,  or  insensibility  to  human  suffering, 
barbarous  and  cruel  injuries  were  inflicted,  from  which  death  resulted. 
StaU  V.  Hoover,  883. 

10.  Uniostakablb  Intent  to  Pboduge  Death  is  not  Ebsbntial  to  estab- 
lish murder,    /d. 

11.  Death  Resitltino  fbom  Sxvsbb  Tobtube,  wantonly  inflicted  with  the 
design  of  producing  grievous  snflSBring»  will  render  the  perpetrator  an- 
swerable as  for  munler.    Id. 

12.  Unlawful  Kiluno  bt  One  Who  had.  Assaulted  Anotheb  is  Mub- 
deb, where  the  intent  to  kill  preceded  the  assault,  although,  from  the 
violence  with  which  the  deceased  retaliated,  the  act  of  killing  by  the 
prisoner  became  necessary,  in  order  to  save  his  own  life.  State  v.  HH 
396. 

18.  Resistanob  to  an  Assault,  if  the  latter  be  not  commenced  with  intent 
to  commit  murder,  where  such  resistance  is  entirely  disproportionate  to 
the  violence  of  the  original  attack,  essentially  changes  tbe  character  of 
the  combat,  and  renders  the  assaulted  party  the  assailant.     Id. 

14.  Kiluno  without  Malice,  Resulting  fbom  the  Tbanspobt  of  Rage 
excited  by  the  unusual  violence  with  which  the  deceased  returned  a  sim- 
ple assault  by  the  prisoner,  is  manslaughter.    Id, 

16.  Distinction  between  Mubdeb  and  Manslaughtbb,  in  a  case  where  tbe 
slayer  originated  the  affray,  but  with  no  intent  to  kill,  is  based,  not 
upon  the  inquiry  whether  the  perpetrator  at  the  moment  of  the  fatal 
blow  was  possessed  of  sufficient  deliberation  and  reflection  ao  as  to  be 
conscious  of  the  character  of  the  act,  but  whether  sufficient  time  had 
elapsed,  after  the  deceased  had  commenced  violently  to  retaliate  by  em- 
ploying a  dangerous  and  deadly  weapon,  and  before  the  infliction  of  the 
death-blow  by  the  prisoner,  for  the  heat  of  passion  thus  excited  to  subside. 
Id, 

16.  Genebal  Rule  of  Law  that  Wobds  of  Repboach  and  contempt  are  no« 
sufficient  provocation  to  free  a  party  killing  from  the  guilt  of  murder, 
does  not  'obtain  where,  because  of  such  insufficient  provocation,  the 
parties  became  suddenly  heated,  and  engage  in  mortal  combat,  fighting 
upon  equal  terms.    Id, 

17.  If  Two  Pabties  Pabticipate  in  a  Cbiminal  Act,  neither  can  compel 
the  other  to  indemnify  him  for  damages  suffered  thereby;  but  if  they  are 
not  equally  criminal,  the  chief  delinquent  is  sometimes  held  answerable 
to  his  less  blamable  coadjutor.    Lowell  v.  B,  dt  L,  R,  R.  Co.,  83. 


Digitized  by 


Google 


Index.  797 

19l  PABnoiPAim  in  an  On ensb  iNYOLViNa  Moaal  Turpitujdb  are  all»  in 
law,  deemed  equally  guilty.    Id. 

19.  Pabtioipants  in  Oivxnses  not  Inyolvino  Mobal  TuBprriTDB  are  not 
always  deemed  equally  in  the  wrong.  The  law  will  therefore  oonsider 
their  degrees  of  guilt  and  their  relative  delinquency,  and  administer 
justice  between  them.    Id. 

fO.  Ckabok  of  Labobny  may  bb  Sustained  by  showing  the  stolen  property 
to  have  been  in  the  oonstmctive  possession  of  the  owner.  Lawrence  v. 
iS&il^,  644. 

SI.  Pbopebtt  Plaobd  in  a  Pabticulab  Placb  and  Inadykrtbntlt  Fob- 
GOTTEN  by  the  owner,  is  constructively  in  his  possession,  so  as  to  enable 
a  charge  of  larceny  to  be  sustained  against  one  who,  under  such  dronm- 
stances,  appropriated  it.    Id. 

22.  Thbsat  to  do  Gbieyous  Bodily  Habm,  Acoompanied  by  Acts  showing 
a  formed  intent  to  carry  such  threats  into  execution,  if  intended  to  pro- 
duce fear  of  bodily  harm  in  the  mind  of  the  person  threatened,  and  cal- 
<culated  to  produce  that  effect  on  the  mind  of  a  person  of  ordinary  firm- 
ness, constitutes  a  breach  of  the  peace,  indictable  under  the  statute  of 
this  state.    State  v.  Benedict,  688. 

SS.  FOBOEBY,  AT  Ck)liMON  LaW,  IS  THE  FaLSB  MaKINO   07  ANY  WbITTEN 

Instbument,  for  the  purpose  of  fraud  or  deceit.  And  the  offense  is  suffi- 
ciently alleged,  in  an  indictment,  when  the  forgery  and  the  allegation  of 
fraudulent  intent  fully  appear,  though  no  person  is  set  forth  as  the  one 
intended  to  be  defrauded.    StaU  v.  Phdp^,  672. 

^4.  In  Pbosecution  fob  Foboeby,  undeb  the  Statute,  "The  Pbbsident, 
DiBEOTOBS  k  Ck>.**  is  a  good  description  of  an  artificial  person.    Id, 

^6.  Pebson  whose  Name  is  Foboed  is  a  Competent  Wmncas  for  the  state» 
In  a  prosecution  for  foigery.    Id. 

See  Statutes,  1. 

DAMAGES. 

1.  Measure  of  Damages  fob  Bbsaoh  of  CoNTB-tor  to  Fubnish  Fbeioht 
to  be  tFMisported  by  the  plaintiff  for  a  stipulated  sum  is  the  actual  loss  to 
the  plaintiiO^  and  not  the  contract  price,  and  the  defendant  may  reduco 
the  damages  by  showing  that  the  plaintiff  received  freight  from  others, 
in  lieu  of  that  which  the  defendant  ftdled  to  furnish,  or  by  proving  in 
any  other  way  that  the  injury  was  less  than  the  contract  price.  Shannon 
V.  Comstock,  262. 

1.  Tendeb  of  Pebfobmance  BY  Plaintiff  is  Equivalent  to  Pbafobmanob 
of  a  contract  only  for  the  purpose  of  sustaining  the  action,  and  not  for 
regulating  the  damages.    Id. 

X  Measure  of  Damages  fob  Defects  in  Onstbuction  of  a  Steamboat 
under  a  contract,  which  may  be  deducted  in  an  action  to  recover  the 
contract  price,  is  the  expense  necessarily  incurred  in  making  good 
those  defects,  except  in  case  of  fraud.    Blanchard  v.  Ely,  250. 

4.  Damages  fob  Loss  of  Pbofits  and  Delays  of  Voyages  by  reason  of 
defects  in  the  construction  of  a  steamboat  can  not  be  deducted,  where  the 
case  is  &ee  from  fraud,  in  an  action  to  recover  the  price  agreed  on  for 
the  construction  of  such  steamboat,  such  damages  being  too  remote.    Td. 

§,  DUALLOWANOB  BY  JUBY  OF  A  DEDUCTION  FOB  DAMAGES  FOB  DEFEdxS  Id 

executing  a  contract  in  an  action  to  recover  the  contract  price  is  ground 
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for  awarding  a  new  trial,  where  there  is  a  ttroog  prependecaiiee  oi  evl^ 
denoe  showing  the  defendant  entitled  to  the  deduction,  and  the  diMllow- 
ance  is  plainly  inferable  from  the  amoiint  of  the  Terdiot.  Id. 
See  Attobnst  and  Clisnt,  3;  Obpo&ations,  16, 17;  Eminskt  Dokaik,  1,8». 
4;  Insu&anob— FiBi,  0,  10;  Mukicipal  OoBPO&ATioira,  10;  Salo^  6^ 
Slakdsb,  4;  Statutb  of  Ldotatiomb,  5;  Trkpass,  8,  4^  11;  WAUBf- 

DAMS. 
See  Waterooubses,  2-4,  0. 

DECLABATIONa 
See  Aoizrcnr,  9;  EviDixrci,  li. 

DEDICATION. 

1.  DiDioATiov  ov  Ckrtaix  Town  Lots  as  Publio  OBOuifD  by  recording  thr 

official  town  plat  in  which  they  are  designated  as  snch,  is  constmed  to 
intend,  in  the  absence  of  other  evidence,  that  they  shall  be  taken  for  m- 
public  square  for  the  use  of  the  town.  Lebanon  t.  Comers  of  Warren  Co.^ 
422. 

2.  Dedioatiok  to  Pitblio  Uss  is  a  Tbust  which  takes  effect  fhnn  the  r^-^ 

istry  of  the  official  town  plat,  and  neither  the  trust  nor  the  title  is  afllbeted 
by  a  subsequent  conveyance  by  the  proprietors.    Id. 

5.  LooATioN  OF  CouBT-HOUSB  AND  Jail  ou  ground  dedicated  to  the  use  ol 

a  town,  and  its  subeequent  occupation  by  the  county,  is  an  easement  ODly* 
not  inconsistent  with  the  use  of  the  premises  by  the  town,  npon  the  terw 
mination  of  which  the  town  may  reclaim  its  rights.    Id, 

DEEDS. 

1.  Delivbbt  is  Essential  to  the  validity  of  a  deed.     Van  Amrimffe  ▼» 

Afortont  517. 

2.  Unauthobized  Deuvebt  of  a  Deed  may  be  ratified  by  the  grantor^ 

as  by  an  acceptance  of  the  consideration  money  from  the  grantee.    Id. 

3.  Deed  Deuvebbd  to  One  of  Two  Gbantebs  Named  thxeein,  without 

saying  anything  of  the  other,  is  void  as  to  the  latter,  ffaimah  v.  8war- 
ner,  442. 

4.  Whetheb  Deed  has  been  Delivebsd  ob  not,  is  a  question  of  fact  fot 

the  jury  to  determine.  Id, 
h,  Whebe  Partt  Sells  Land  aooobdino  to  a  Map  as  containing  '*flfteei^ 
acres,  more  or  less,*'  and  in  the  deed  describee  the  land  according  to  the 
map,  but  is  induced  by  the  fraudulent  representations  of  the  grantee  ta 
alter  the  description  so  as  to  make  it  indnde  an  additional  twenty-oevei^ 
acres,  the  grantor  being  ignorant  of  the  e£foct  produced  by  the  alteration, 
the  grantee  will  be  decreed  to  reconvey  the  portion  thus  frandolently  ob- 
tained.   Head  V.  Cramer,  204. 

6.  Deed  bt  an  Aitobnet  mxtst  be  Executed  in  the  Name,  and  aa  the  act 

and  deed,  of  the  principal  Whether  such  is  the  case,  must  be  deter- 
mined by  a  construction  of  the  whole  instrument,  and  not  from  any  par- 
ticular clause.    Hale  v.  Wood$,  176. 

7.  Deed,  the  Gbantino  Clause  and  Covenants  of  Whigb  abb  in  tbm 

Name  of  the  Pbincipal,  but  signed  **  D.  K.,  attom^  for  Z.  K.,**  is  tb# 
act  of  the  principal,  and  passes  his  estate.    Lk 
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g.  Habbhbuii  ov  a  IXemd  is  Void  iv  RiPuaHANT  to  tbb  Ectatb  gnnted  Ia 
the  pranisas.    Hafwr  ▼.  Irwin^  390. 

9.  BsTATB  CoinrxTXD  uf  THB  Pbbmisbs  ov  a  Dbkd  ia  not  dirasted  \(j  tlio 

fact  thftt  another  and  different  grantee  ia  named  in  the  hdbwimm.    Id. 

10.  Dbxd  ov  Kbt.kabb  is  a  SuBSTANTiyB  MoDB  ov  CoNvxTAiraBy  and  trana- 
fers  title,  although  at  the  time  of  its  exeoution  the  premises  were  in  th» 
adTorae  possession  of  another.    HaU  y.  A$hby,  424. 

11.  P&oviaioir  iir  a  Dud,  Dsolabino  that  thb  Pbofibtt  Oowstsi^ 
should  be  sabjeot  to  the  maintenance  of  the  grantor,  is  not  a  oonditioa 
upon  the  breaking  of  which  the  grantor  may  re-enter,  bat  is  simply  » 
eharge  upon  the  land,  enforoeable  in  equity.    Pownal  ▼.  Tajflor^  726. 

ISi  Datb  of  Rboobdiho  a  Died  mat  bb  Asoertaikbd  from  the  clerk's  offi- 
cial certificate  of  the  fact  and  time  of  recording.  But  whether  it  will  bo 
presumed  that  the  recording  took  place  before  the  subsequent  deed  wa» 
SQceouted,  in  a  case  in  which  the  antagonist  title  depends  on  a  subsequsnt 
eooTeyance  from  the  same  grantor,  and  a  special  Tsrdiot  finds  that  th» 
deed  was  duly  recorded,  fuare,    I<L 

8ee  Oo-tbkavot,  4,  6;  Eqititt,  10;  Ebmaihdbbb. 

DEirLNiTiONSy 
SeeLfNS,  1. 

DEUVEBY. 
SeoDBBDS,  1-4. 

DEPOSmONa 
8ee  EviDBWGB,  11,  lA. 

DESERTION. 
See  Mabbiaob  and  DiYOBOBy  A, 

DEVISES. 
See  Equitt,  4;  WniiS  4-d. 

DISOOVEBY. 
See  Equitt,  la 

DISMISSAL. 
See  Equitt,  15, 18. 

DOWER. 

BnruaciAXioir  of  Eioht  of  Dowbr  in  a  mortgage  exeootsd  by  hnsbaail 

and  wils,  divests  the  right,  so  as  to  give  the  purobaaer  at  m  sale  of  tiio 

premises  by  the  husband's  administrator  for  the  payment  d  the  debts  of 

the  estate,  a  complete  and  unincumbered  title.    St,  Ckdr  t.  iforris,  416. 

EASEMENTS. 
L  Pubgbittitb  Eiobt  of  Wat  ovbb  UioNaLosBD  Lahimi  oaa  aol  ba  ao» 
quired  by  mere  use  thereof.    8im»  ▼.  Dosii,  681. 
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^  ASSKRTIOK  OF  OWKSBSHIP  BT  IHX  CLAIMANT  of  a  right  of  WftJ,  Of  1 

implied  admission  by  the  owner  of  the  soil  that  the  right  exiato,  la  ea- 
aential  to  create  a  right  of  way  by  prescription  over  nnindosed  laikU. 
Id. 

3.  Bight  of  Wat  by  Pbjucbiftion  oan  not  Abzbb  unless  there  is  evidenoe 

that  the  use  was  adverse  to  that  of  the  owner  of  the  soiL    Id. 

4.  Uss  OF  AK  Easbmsnt  Nxed  not  bs  Absolutelt  Ck>MTiMU0U8  in  order  to 

affect  a  purchaser  with  notice  of  i'«  existence;  it  is  sufficient  that  there 
is  something  in  the  aspect  of  the  premises  to  put  the  purchaser  on  his 
guard.  Bkrd  v.  amith,  483. 
6.  Kaskmknt  IK  Land  Held  bt  a  Ck>NNXonouT  Titlb  is  not  affiwted  by  a 
grant  of  that  title  from  Pennsylvania,  where  the  latter  grant  ccmfinned 
the  Connecticut  title.    Id. 

5.  Exclusivb  Right  to  Navioatb  Waters  of  Pubuo  Rifek  oan  osdy  be  ac- 

quired by  a  grant  from  the  public.    A  grant  of  sucha  right  can  never  be 

presumed  from  length  of  time.    Id. 
1.  BxcLUsrvE  KiGHT  TO  Land  Febbt  at  Point  on  bank  of  navigable  river 

may  be  presumed  from  exclusive  enjoyment  of  such  ri^t  for  a  long 

period  of  time.    And  the  jury  ought  to  presume  the  right  to  be  exdnsive 

whenever  its  value  would  be  lessened  in  the  least  degree  by  participation. 

Id. 
%.  Lissob  of  Easement  is  Competent  Witness  for  Lessee  in  an  aotkm  bj 

the  latter  for  a  disturbance  thereof.    Id. 

See  Dedioation,  3. 

BJECTMENT. 

!•  Detendant  in  Ejectment  mat  Set  up  Title  Adverse  to  thatof  apenoD 
with  whom  he  had  previously  entered  into  a  contract  for  the  title,  if,  be- 
fore he  took  possession,  he  gave  notice  to  such  person  that  he  would 
not  take  possession  under  him.    Nerhooth  v.  AUkouae^  480. 

"S.  In  Ejectment,  Evidence  or  Defendant's  Possession  at  commenoement 
of  the  suit  is  necessary.    Newman  v.  Fo$Ur,  98. 

X  A  Special  Consent  Rule  is  Necessary  only  where  actual  entry  mnsl 
be  made  previous  to  suit  brought.    Id. 

4.  Plaintiff  IN  Ejectment  IS  Entitled  to  Recover  upon  full  prod  ol  titit 
and  an  adverse  possession  by  the  defendant  at  the  time  of  the  oommeiioe* 
ment  d  the  suit     Id. 

See  Mortgages,  0. 

EMINENT  DOMAIN. 

L  Compensation  for  Propxrtt  Tajcsn  in  the  Exercise  of  the  Bight  of 
Eminent  Domain,  must  be  secured  or  made,  and  a  statute  divesting  the 
owner's  title  and  turning  him  over  to  obtain  his  ccMnpensation  under  judg- 
ment rendered  for  his  damages,  violates  that  provision  of  the  bill  of  rights 
which  declares  that  '*  no  person's  property  shall  be  taken  or  applied  to 
public  use  without  just  compensation  first  made  therefor."  Thompmm 
V.  Grand  OnJf  R.  S  B.  Co.,  81. 

^  In  Construing  Constitutions,  no  Word  is  to  be  Rejected  or  disre- 
guded  which  may  have  a  material  bearing  on  the  rights  of  dtissns,  and 
such  construction  should  be  given  as  will  best  protect  pi^vate  rights.    Id. 
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Jl  JroomwT  a  HOTOoMPBBiaATioy,  but  ft  laearity  for  eompcmifttioD  or  n/^ 

iMtion.  Id. 
4b  Dmwwct  nr  Claubb  Fboyidino  OoMPXNaATioir  oAir  vor  bi  Bimii>tw>  by 

the  ooorfi  giving  »  diflbrent  jodgmoit  from  tbai  direofetd  by  the  kgb* 

lutara.    Id. 

EQUITY. 

I.  Bill  in  Equitt  to  Impkaoh  a  Judoicbnt  or  decree  for  fraud,  must  tet 

forth  specifically  and  particularly  the  faott  oozmtitatmg  the  fraud. 
Pendleton  ▼.  OaUowcuy,  434 

^  Decree  can  not  be  Dcpeaohsd  fob  Fraud  after  twenty-five  yean'  ao« 
quiescence  by  the  plaintifil    /(f . 

JL  To  Entitlb  Judohent  Creditor  to  Belief  in  Equitt  to  obtain  pay- 
ment of  hit  judgment,  on  the  ground  that  he  has  exhausted  his  remedy 
at  law,  he  must,  by  his  bill,  show  affirmatively,  if  the  judgment  is  one 
upon  which  execution  may  be  issued  to  any  county  in  the  state,  that  he 
has  issued  execution  to  the  county  where  the  defendant  then  resided, 
which  execution  was  returned  unsatisfied,  or  must  show  a  legal  and  suffi- 
cient excuse  for  not  doing  so.    Retd  v.  WkeaUm^  366. 

A.  Bqutft  Jurisdigtion  does  not  Embrace  the  construction  of  devises 
of  legal  interests  in  land.    Hough  v.  MarUn^  403. 

^  Vagueness  and  Obscurity  of  a  Will  furnish  no  ground  for  an  applica- 
tion to  equity:  for  if  not  absolutely  unintelligible,  it  will  be  valid  at  law 
as  far  as  understood;  and  if  it  is  so  far  devoid  of  meaning  as  not  to 
amoont  to  a  designation  of  any  corpuB^  it  follows  that  there  is  no  need  of 
reliel^  for  the  devise  is  ineffectuaL    Id. 

^  Bill  for  Ascertaining  Confused  Boundaries  will  be  entertained  onlj 
when  the  boundaries,  being  at  one  time  certain,  were  rendered  otherwise 
by  the  default  of  the  defendant,  or  those  under  whom  he  claims.    Id. 

7-  Bquttt  Jurisdiction  for  Ascertainicent  of  Confused  Boundaries  is 
exercised  only  where  there  has  been  some  agreement  that  the  land  of  the 
several  parties  should  be  distinguished,  or  where,  on  account  of  a  particu- 
lar relation,  a  duty  to  preserve  the  landmarks  is  imposed  upon  one  of 
them,  by  the  fraud  or  neglect  of  whom  the  boundaries  have  become  con- 
fused.   Id. 

%.  Between  Independent  Profribtors  Equity  will  not  Interpose  to  de- 
cree a  settlement  of  their  boundaries,  in  the  absence  of  fraud  or  neglect, 
or  of  express  agreement.    Id, 

^  Bill  for  an  Injunction  to  Stat  Waste,  which  fails  to  show  the  com- 
plainant to  have  a  good  and  sufficient  title  to  the  particular  land  in  which 
the  waste  is  apprehended,  is  radically  defective.    Id. 

lOl  Bill  for  Discovert  of  Deeds,  which  does  not  allege  that  the  particular 
deeds  claimed  by  complainant,  and  which  are  material  to  him  in  a  pend- 
ing action,  are  in  the  custody  or  under  the  control  of  defendants,  is 
defective,  and  can  not  be  maintained.    Id. 

II.  Chancert  will  Make  Provision  for  tee  Wife  out  of  a  Lsgact  or 
distributive  share  of  an  estate  to  which  she  is  entitled,  before  allowing 
her  husband  to  reduce  it  to  possession.     WUka  v.  Fitzpotinekt  618. 

12.  Equitt  of  the  Wife  is  not  Extinguished  bt  an  Assignment  of  her 

Legacy,  in  which  she  joins  her  husband.    Id. 
XL  Wife  is  not  Bound  bt  her  Transfsr  of  a  Leoaot  due  her,  unlets  she 

be  privily  examined  in  court  touching  her  consent.    Id. 

Am.  Dao.  Vol.  XZZIT— a 
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14.  WiVB  MAT  SST  UP  BSB  EQtUIT7  TO  DXIBAT  ▲  TeAHSVIE  of  hOT  l^gMJ  bf 

herself  and  husband.    Id, 

15.  BaafTLAB  DismssAL  ok  the  Merits  of  Bill  in  Ohanoeet  d  a  Bae  t» 
another  suit  on  the  same  matters,  when  the  matters  of  the  hill  have  besD 
passed  upon.    PeUon  ▼.  MoU^  678. 

16.  Dismissal  Bntsssd  ufov  the  Mebtes  bt  Consent  of  the  Paetisb  is  a» 
conolusiTe  upon  them,  as  if  3ke  judgmeQt  were  rendered  in  the  ordinaiy 
course  of  proceeding.    Id, 

17.  Between  Mere  Eqitities  the  elder  is  the  better.   Polk  ▼.  OaHatU,  410. 

18.  Ck>aBT  OF  Chanoeet  has  Poweb  to  Awabb  an  Issue  to  Tbt  the 
Sanitt  of  a  donor  of  a  gift  in  the  nature  of  a  bequest,  and^  in  case  of 
doubt,  it  is  its  duty  to  do  so.    Cfardner  ▼.  Cfardner,  340. 

See  Co-tenanct,  6;  Bxboutions,  11-18;  Mobioaoes»  5^  6, 7, 21;  Ssr-oir,  %. 

EBBOB. 
See  Pleabino  and  PBAonoi,  10-28. 

ESTATES  OF  DECEASED  PEBSONS. 
See  Set-off,  1. 

EVIDENCE 

L  Lost  ob  Destroyed  Becobd  mat  be  Pboved  by  ooUateral  or  segandary 
evidence.    Prudent  v.  Alden,  51. 

5L  Evidence — Shobt  Notes  Made  bt  the  Clebk  in  the  minute  book  most 
stand  as  the  record  until  a  more  complete  and  intelligible  reoofd  ia 
made  up;  and  if,  in  the  mean  time,  they  are  lost  or  destroyed,  this  con- 
stitutes a  loss  of  the  records,  and  secondary  proof  of  their  contents  may 
be  received.    Id, 

8.  License  to  Sell  Lands  will  be  Considebed  Pboved  when  it  is  recited 
inadeed  under  which  thirty  years' undisturbed  possession  has  been  held, 
and  the  recital  is  corroborated  by  other  circumstances,  and  the  dockets 
of  the  court  have  been  lost.    Id, 

4.  Tbuth  of  Facts  Cebtified  in  a  Becobd  can  not  be  collaterally  im* 
peached  by  evidence  cUiunde,    Jone$  v.  Judkins,  392. 

6.  Obioinal  Papers  in  Pbooeedino  befobe  Justice  of  Peace  abb  not  Ad> 
missiblb  in  evidence  in  the  circuit  court,  without  some  proof  of  their  au- 
thenticity, when  there  is  nothing  in  the  record  to  show  how  they  became 
part  of  the  case.    Hickman  v.  Or^fin,  124. 

6.  Pboof  bt  the  Justice  in  whose  Coubt  Pboceedino  Took  Place,  of  tii» 

identity  and  authenticity  of  the  pi^ters,  and  that  they  had  been  acted 
upon,  is  sufficient.    Id, 

7.  Cbbtificate  of  a  Notabt  Who  is  a  Stockholdbb  in  a  Bank  Suing  ih» 

indorser  on  a  note,  is  inadmissible  to  prove  demand  and  notice.    J7<r- 

hmer  Co.  Bank  v.  Cox,  220. 
6.  Notabt's  Cebtificate  is  Pbdca  Facie  Sufficient  Evidence  that  notice 

of  non-payment  of  a  check  was  properly  directed.    Oroeher  v.  Oranet  22& 
0.  Law  Pbbsumss,  after  Seven  Teabs'  Continued  Absence,  that  a  peraon 

concerning  whom  nothing  has  been  heard  or  known  during  that  tioia,  i» 

dead.    Lewis  v.  MMey^  379. 
10.  Evidence  of  Facts  Swobn  to  bt  a  Deceased  Witness  in  aaothw  anA 

different  suit  is  inadmiisiMe.    McMoHm  v.  iSltor^,  874. 
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IL  Iir  A  Sun  to  EBfEABUSB  A  Lost  Will,  the  dopoilfckm  of  an  hdr  At  Uw». 
who  it  alio  »  devisee  under  the  will,  is  admissible  in  evidenoe,  Diekq^ 
▼.  MaleM,  ISO. 

IS.  Admessions  of  Okantob  of  Land,  Madb  whxlb  hb  Owvid  it,  are  oom*^ 
petent  evidence  against  one  olaiming  nnder  him.    Bird  y.  SffM,  488. 

IS.  OninoKB  OF  Mkbchaiits  as  to  ths  Liabilitt  of  Banks  takhto  Notes- 
fob  OoLLBOTiov,  however  general,  can  not  vary  the  l^gal  liability  of  sodb 
banks,  bot  are  admissible  to  show  the  common  nnderstanding  as  to  tli» 
meaning  of  sach  contracts,  and  to  prove  a  usage.  AUen  v.  Mercktmi^ 
Bmii,289. 

14.  Dbglabatioks  of  Wife  of  bbb  Husbabb^b  Ill-tbbatmbbt  of  hbb,  mad» 
at  and  immediately  before  the  time  of  her  leaving  him,  are  admissible  ^ 
evidence  in  an  action  on  the  case  for  enticing  away  the  plaintiff's  wilih. 
OUehritt  v.  BcUe,  460. 

Iff.  Deposition  Taebn  ufon  Notiob  to  Adtbbsb  Pabtt  is  Admissiblb^ 
although  it  was  taken  in  a  case  where  an  ex  parte  depoeltioii  might  hava 
been  taken.     Wakmoright  ▼.  Webeter,  707. 

18.  OoNFBSsiONs  Madb  under  Enooubaobment  to  expect  favor  in  tha 
prosecntion,  are  not  admissible  in  criminal  cases.    8UUe  v.  Phelp$f  672L 

Bee  Aobnct,  9;  Boundabibs,  4;  Ck>BPORATiONS,  16;  Onrrs,  1, 2;  O&ants,  K 
2;  Guardian  and  Ward,  6;  Infanot,  8;  Jury  and  Jubobs,  5,  7^ 
Malicious  Pboseoution,  8;  Marbxage  and  Divoroe,  1, 2;  Mobioaoes» 
11;  Nbootiable  Instrubobnts,  5;  Pleading  and  Pbagtice,  1,  5^  18;. 
Process,  4;  Sales,  8;  Sheriffs;  Trespass,  6;  Watbbooubsbs,  8;. 
Wills,  2,  8;  Witnesses,  4,  5. 

BXECUnONS. 
1.  Wbbre  Two  Writs  are  Delivbred  to  thb  Sheriff,  and  he  ezecntes  tha^ 
one  bearing  teste  the  last  day,  snch  execution  shall  not  be  avmded,  bui 
the  plaintiff  improperly  postponed  shall  have  his  remedy  against  the 
sheriff  only.    Mkhie  v.  PlarUen'  Bomk,  112. 

5.  Where  Judgment  Creditor  Suspended  Execution  for  Two  Terms,  a. 

subsequent  execution,  levied  in  the  mean  time,  will  take  priority,  thou^^ 
by  the  act  of  1824,  of  Mississippi,  a  judgment  is  a  lien  from  the  time  of 
its  entry.    Id, 

8.  Description  of  Land  in  a  Levt  is  Sufficient,  if  it  describe  the  land  la 
general  language,  so  that  by  reasonable  intendment  it  may  be  identified 
and  connected  with  the  sale  and  deed.    Parker  v.  Swan,  619. 

4.  Title  of  Pubchasbt  at  a  Sale  under  Execution,  upon  a  justice'^  i^^ 
ment,  relates  to  the  date  of  the  levy.    Id, 

6.  Shxbiff's  Deed  Relates  to  tee  Time  when  Purchaser  was  Entitlei> 

to  it  as  between  such  purchaser  and  the  judgment  debtor,  ot  his  assignee 
where  the  delay  was  caused  by  an  injunction  by  the  debtor.  NdUa  v» 
Laihrop,  285. 
9k  Title  of  Pubchaser  at  Execution  Sale  under  a  Junior  Execution 
is  not  affected  by  a  subsequent  levy  nnder  another  execution  against  the 
same  defendant,  bearing  a  prior  t^te,  where  there  were  two  exeoatiooa 
issned  from  different  courts  upon  the  same  day,  one  of  which  was  tested 
» the  other.    J<me$  ▼.  Judiku,  882. 
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7.  ExscnnoN  Issued  affib  Death  of  thb  PLAnmFF,  withoat »  revirml  ol 
the  jndgment  by  «etrv/aci«,  is  bnt  voidable,  not  void,  if  it  issued  ftt  the 
instance  of  the  party  who  was  entitled  to  collect  the  mc»ey  under  the 
judgment.    Day  v.  Sharp,  509. 

tb  DmEcnox  of  an  Execution  Cbbditob  to  the  Sheriff  to  Stat  Fro- 
OEEDINOS  on  his  exeontion,  will  postpone  him  to  a  snbseqnent  ezeontion 
creditor  whose  execution  comes  to  the  sheriff's  hands  during  the  stay. 
Mentz  V.  Hamman^  546. 

••  Sheriff's  Return  that  an  Execution  was  Stated  rt  Plaintiff's  At- 
torney 13  Conclusive  upon  the  latter  in  a  dispute  between  him  and  a 
subsequent  execution  creditor.     Id, 

lOl  Sheriff's  Return  that  Execution  was  Stayed  ry  Plaintiff's  Attor- 
neys is  not  Vitiated  by  the  qualification  which  he  adds  that  it  was 
stayed  as  '*I  understood  from  J.  E.  Heckman."  These  latter  words 
may  be  rejected  as  surplusage.     Id, 

11.  To  Justify  Interference  by  Court  of  Chancery  in  Sheriff's  Sales, 
there  must  be  a  foundation  of  fraud,  accident,  or  mistake  laid,  by  which 
the  rights  of  the  parties  have  been  affected.    Staman  v.  Biggins,  200. 

IS.  Mistake  in  Naiong  Place  of  Sale,  by  complainant's  solicitor,  and  an 
accident  happening  to  an  agent  of  a  party  wishing  to  bid,  by  which  he 
misses  the  road,  form  sufficient  ground  for  the  interference  of  this  courts 
when  the  property  is  sold  for  less  than  its  value  in  consequence.     Id. 

15.  Discretion  Exercised  by  Sheriff  in  Condugtino  Sales,  must  be  a 
legal  one,  and  this  court  will  not  permit  such  an  exerdse  of  it  as  shall 
work  injustiee  and  wrong.     Id, 

14.  Levy  of  Execution  on  Equity  of  Redemption  in  Mortqaoed  Prem- 
ises IS  Void  if  made  upon  a  part  thereof  described  by  metes  and  bounds. 
A  levy  upon  any  part  less  than  the  whole,  must  be  upon  some  aliquot  por- 
tion of  the  whole.    Siv\fi  v.  Dean,  693. 

16.  Occupation  and  Improvement  of  the  Pubuc  Lands  do  not  create  ao 
interest  subject  to  sale  under  execution.  A  mere  permissive  occupatioo 
is  never  subject  to  such  sale.    Hhea  v.  Hughes,  772. 

15.  Description  of  Land  in  Levy  of  an  Execution  Ib  sufficiently  certain, 
if  it  can  be  made  so  by  reference  to  a  record.    Oilman  v.  Thompson,  714k 

17.  Unauthorized  Alteration  of  Return  on  Original  Writ  does  not 
affect  the  title  of  a  purchaser  at  an  execution  sale,  where  such  alteratioo 
was  not  in  a  part  of  the  return  that  gave  jurisdiction  to  the  courts  but  only 
In  that  which  related  to  notice.    Id, 

ISi  Officer  having  Possession  of  Property  by  Virtue  of  Writ  of  Exe- 
cution may  maintain  trespass  against  any  one  who  takes  it  out  of  his  pos 
session.  And  it  is  no  defense  to  such  action  that  the  writ  has  not  been 
returned,  when  the  property  was  taken  from  his  possession  before  the 
return  day.    Sewell  v.  Harrington,  675. 

IS.  Writ  of  Execution  is  Voidable  only,  not  Void,  where  it  iisues  on  a 
judgment  which  was  obtained  in  an  action  where  the  writ  of  attachment 
was  made  out  by  the  officer.    Id, 

SO.  Purchaser  at  Execution  Sale  Succeeds  to  the  Title  of  the  defend- 
ant and  is  affected  by  existing  equities  against  him.  Potk  t.  OcUlantf  410. 

Ste  Adverse  Posbubion,  1;  Landlord  and  Tenajit,  6;  MoBTOAon,  1% 
20;  Trxtbis  and  Trustees,  2. 
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BXBOUTOBS  AND  ADMINISTRATOB& 

1.  ADMIimTBATOK  IS  NOT  ENTITLED  TO  SUX  VOB  BbIACH  OF  COVBNAlffT  tO 

convey  land  to  a  deceaaed  covenantee.     Thrower  v.  Mclntiirt,  382. 

2.  Right  of  Action  upon  a  Covenant  to  Convet  is  in  the  Heibs  of  th« 

deceased  covenantee.    Id, 
8.  Covenant  to  Convet  Land  to  Anotheb,  wtthout  ant  Mention  of  the 

Heibs  of  the  covenantee,  whether  considered  as  a  mere  personal  covenant 

or  not,  does  not  invest  the  administrator  with  any  right  of  action  for  a 

breach.    Id. 
4.  Bequest  of  an  Aitmtitt  Payable  out  of  Lands,  gives  the  executor  a 

power  to  dispose  of  the  lands  by  sale  or  otherwise,  adequate  to  the  per* 

fonnance  of  the  bequest.    Bx  parte  ElUoU,  672. 

6.  PowEB  TO  Dispose  of  Lands  is  exhausted  by  a  disposition  of  the  lands 

in  consideration  of  ground  rent,  and  the  right  to  release  the  rent  is  in 
him  in  whom  the  estate  therein  is  vested,  not  in  the  person  who  exe* 
cuted  the  power.    Id. 

6b   EXXCDTOB,  SUBETT  OF  A  LEGATEE,  MAT  RETAIN  AGAINST  AN  ASSIGNEE  OF 

THE  Latteb,  claiming  under  an  assignment  subsequent  in  date  to  the 
executor's  becoming  surety,  the  amounts  that  he  has  been  obliged  to  pay 
because  of  his  character  of  surety.    Homig  v.  Erdman,  533. 

7.  BxEOUTOB  IS  Entitled  to  Rbooveb  of  a  Residuabt  Legatee,  remunera- 

tion for  expenditures  made  by  the  former,  without  any  order  or  direotioa 
of  court,  for  the  benefit  and  improvement  of  the  estate,  although  before 
the  interest  of  the  residuary  legatee  vested  in  possession,  the  improve* 
mentSy  from  unforeseen  accident,  were  destroyed.  PcUmer  v.  MUler,  602. 

a.  BxEOUTOB  IS  Entitled  to  Reooveb  the  Value  of  Impbovements  at  the 
time  when  the  estate  left  his  chaige.     Id. 

t.  Admikiszratob  OF  Deceased  Tenant  IS  Pebsonallt  Liable  on  a  covenant 
in  the  lease  to  pay  assessments,  etc.,  as  an  assignee,  where  he  receivea 
the  rents  and  profits  after  his  intestate's  death,  and  need  not  be  named 
as  executor,  though  in  certain  special  cases  he  may  defend  in  part,  as  by 
showing  that  there  are  no  assets  and  that  the  land  is  worth  less  than  th> 
sum  due;  but  this  is  strictly  matter  of  defense.    Matter  qf  Gallowt»iff  209. 

10.  Attachment  Lies  against  a  Non-besident  Admindtbatob  as  a  non- 
resident debtor  under  t)ie  statute  in  an  action  on  a  covenant  in  a  lease  to 
his  intestate  to  pay  assessments,  etc.,  upon  which  he  is  personally  liablo 
by  reason  of  having  received  the  rents  and  profits.    Id. 

11.  Assignee  of  Administbatob  can  not  Rbooveb,  when.— Where  an  ad- 
ministrator for  Ills  own  private  benefit  transfers  a  note  belonging  to  the 
estate  of  the  decedent  to  a  third  person,  who  has  full  knowledge,  the 
latter  can  not  recover  the  amount  of  the  note  from  the  maker.  Froeaer  v. 
LetUherman^  121. 

12.  Administbatob  of  Fbaudulent  Assignee  is  liable  as  executor  de  $<m 
tort  to  the  creditors  of  a  deceased  debtor  by  whom  the  assignment  was 
made.    McMorine  v.  Storey ^  374. 

13.  Obant  of  Lettebs  of  Administbation  does  not  confer  upon  the  adminis- 
trator the  right  to  the  possession  of  property  fraudulently  assigned  to 
the  deceased,  i^  against  the  creditors  of  the  assignor.    Id. 

14.  ExxcuTOB  IS  ChabgsablewituIntebsst  ON  THE  Annual  Balance  only 
of  his  accounts,  when  the  form  of  his  final  account  is  such  that  payments 
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^mmoooaat  of  prinoipal  and  those  on  aooooniof  intemt  are diftiagnliliflJ 
mad  aepantely  stated,  bat  if  the  fonn  of  the  aooodnt  be  saeh  that  tiie 
«Beoator  has  charged  himself  with  the  gross  som  received  as  the  prooeeds 
of  sales,  not  distingniwhing  between  principal  and  interest,  he  is  to  be 
ehazged  with  the  entire  amount  of  sales  with  interest  thereon  annually, 
4uUl  the  balance  is  to  be  obtained  by  setting  off  the  interest  so  computed, 
4igainst  the  annual  disbursements  of  the  current  year.  Drniean  t.  TobU, 
605. 
10.  BxxouTOKi8BiiTiTLBDPBOTAinx>TOTHBBsNxnTofsuehof  hisaoooonta 
as  are  aoouzate  and  satisfactory.    Id, 

SeeFiZTUBBS. 

FENCES. 
See  TBI8PA88, 6, 10,  10. 

FERRIES. 
See  Eassmentb,  7. 

FIXTURES. 
-flnuM  EziozHB  Bbioted  bt  Tenant  for  Xhb  for  the  poxpoea  of  maylag 
on  a  trade  may  be  removed  after  his  death  by  hii  xeprasntatlva.   Ataif 

FORGERY. 
See  Cbiminal  Law,  2^24. 

FRAUD. 
1.  QsNSBAL  iNVLUBffOB  OF  A  WiFB  ovxB  BSB  HusBAND,  arisliig  from  afibo- 

Hoa  produced  by  her  kindness,  does  not  constitute  or  afiind  an  intosnoa 

of  undue  influence.    Gardner  t.  Gardner ,  d40. 
X  Unbuv  Influkngb  to  VmATB  AN  Act  must  Amount  to  Cosboiov  destroy- 

'ing  free  agency,  or  harassing  importunity  producing  compUaaoe  for  tha 

sake  ef  peace.    Id, 
S.  TBAXJommsT  Pubohasxk  Aoquibbs  No  Titlb  to  the  goods  asagyultiM 

party  defrauded.    Gunole$  v.  Lord^  625. 

8e»  Bona  Biom  Purchassbs,  3;  Commissionsbs,  0;  Dbumi,  5;  Infanct,  4^  ft. 

FRAUDULENT  CONVEYANCES. 
Maim  of  ftsaoNAL  Pbofxbtt  Ezkmft  fbom  Ezsoution  m  Valid  as  agdnai 
•ofediton  of  the  vendor,  without  any  change  in  the  possession,    hotter  y^ 
MiOrtfwr.  718. 

See  Salbs,  7. 

GARNISHMENT. 
See  Pabtnebship,  12. 

GENERAL  AVERAGE. 
See  Inbu&anob— Marinx,  1. 

GIFTS. 
4«  Pabol  Gdt  bt  a  Fathxb  to  his  Dauobtbb  can  be  established  only  bf 
dear  and  oonyinoiiig  evidence..    CMm  r,  LqfkUt  710. 
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JL  EmJMWioy  of  Poaaiagioy  bt  LxtmsB,  or  ooDTey»iioe  of  the  firoperty 
loaned  to  another,  within  five  yean,  MBoffioient  to  determine  the  louL  Id. 
See  Intozioatiok. 

GRANT. 
!•  A  Patxht  is  the  Hiohxst  Bvidbncb  ofTitlx,  and  oan  be  impeaohed  only 

on  the  ground  of  fraad  or  mistake.    Carter  v.  Speneetf  lOG. 
X  Appugation  fob  Pbivats  Entst  without  FnjNO  ArwiDAvrr  that  land 

waa  not  subject  to  right  of  pre-emption,  aa  required  by  an  instmotion  of 

the  secretary  of  the  treasurer  under  act  of  April  5,  1^2,  is  not  of  itaelf 

evidence  of  fraud.    Id. 

3.  Whxbb  Ssttlkb  Ebeots  Impbovsmknts  at  thb  Cobneb  of  SionoNB,  an 

entry  of  one  of  the  sections  on  which  the  improvements  were  made  is  a 
bar  to  pre-emptive  right  over  the  other  sections.    Id, 

See  BofTNBABiES,  2;  Eassmestb,  5,  7;  Subybt. 

OUABANTY. 
See  Agxnct,  1,  2. 

GUARDIAN  AND  WARD. 

1«  GuABBiAir  IS  KOT  BouND  TO  SiTB  Immkdiatelt  upon  an  nnseoored  liabO- 
ity  which  has  come  to  his  hands  as  part  of  his  ward's  estate.  8tem*$ 
Appeal,  569. 

S.  GuABDiAN  MAT  RECEIVE  AN  Unseoubed  Pbomissobt  Notb  ss  part  of  his 
ward's  estate,  instead  of  the  cash  which  he  would  have  received  had 
he  insisted  upon  it,  provided  that  at  the  time  that  he  received  the  note 
he  had  never  had  control  of  the  fund  which  it  represented.  Thus  he 
may  receive  from  administrators  »  note  executed  by  a  debtor  of  the 
estate,  to  himself  as  guardian.    Id. 

%  GuABDiAK  WHO  Fails  TO  CoLLEOT  Intebest  ou  a  uoto  aa  it  falls  due,  is 
liable  for  its  ultimate  loss.    Jd. 

4.  Guardian  of  a  Lunatic  can  not  Bbino  a  Bill  in  EQumr  aoainbt  Heb 

for  a  settlement  of  his  accounts,  and  to  obtain  payment  of  the  sum  found 
due  him;  nor  cazi  he  maintain  an  action  in  equity  for  the  value  of  neoea- 
sariea  furnished  the  lunatic  during  the  period  of  his  guardianship,  nor 
previously  thereto,  while  she  resided  with  him  aa  a  member  of  his  family. 
TaUf  v.  TaUy,  407. 

#»  GUABDIAN  HAS  THE  RiGHT  TO  REMOVE  AN  ImFBOPEB  PeBSON  f Or  hlS  Ward 

to  associate  with,  from  the  ward's  premises,  using  no  more  force,  and  re- 
moving such  person  no  further  than  is  necessary  to  prevent  a  renewal  of 
such  association.     Wood  v.  OaJe,  150. 

^  RVIDENGE  OF  WaNT  OF  ChASTITT  IN  THE  PeBSON  ReMOVEO  IS  ADMISSIBLE, 

in  an  action  of  trespass,  to  show  the  reasons  a  guardian  may  have  had  to 
expect  such  person's  return,  and  to  justify  the  removaL    Id. 
.  9.  A  GoABDiAN  MAT  SuE  IN  HIS  OWN  Namb  f or  an  injury  done  to  the  prop* 
erty  of  the  ward  in  his  possession.    Fitqua  ▼.  Hwnt^  771. 
See  Infanot,  S. 

HIGHWAYS. 
See  CoBPOBATiONB.  2;  NEOLiOEiraB,  2|  Tbeipam,  18. 
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husband  and  wife. 

1.  RBDUonoir  into  Fossbssion  of  thb  Wifk's  Ohobib  in  Aonov  by  tii» 

husband,  is  but  evidence  of  a  conversion  to  his  nse»  and  not  in  itself  » 
conyersion,  and  therefore  may  be  so  qualified  that  the  property  in  the 
proceeds  remains  in  the  wife.     EdcUe  of  Hinda,  542. 

2.  AitncLSS  FiTBCHASKD  WITH  THB  Ck>NSBin*  OF  A  WiFB  by  tmstees  of  mone> 

settled  to  her  separate  use,  become  part  of  her  separate  pipperty.  Tard- 
Uy  V.  Raub,  635. 

8.  Thb  Rights  of  a  Husband's  Crbditobs  will  not  extend  over  household 
goods  and  furniture,  which  have  been  purchased  with  the  wife's  consent 
in  their  own  name  by  the  trustees  of  money  settled  to  her  separate  use, 
and  placed  by  them  in  a  tavern  conducted  by  the  husband,  to  be  there- 
used  alike  by  the  family  and  by  the  guests.    Id, 

A.  Loan  by  Husband  to  Wifb  fob  thb  Benefit  of  her  Sbpa&atb  £stax» 
is  valid  in  equity  as  a  charge  on  such  estate,  unless  prohibited  by  the  in- 
strument under  which  she  holds;  and  such  loan,  if  collectible,  must  W 
accounted  for  by  the  wife  as  administratrix  of  her  husband,  and  the  rea- 
sonable presumption  is  that  the  separate  estate  is  sufficient  to  repay  the- 
loan.     Gardner  v.  Oardner^  340. 

5.  Dbstbotino  a  Bond,  with  a  Dbclared  Intent  to  Foboivb  thb  Dbbt^ 
is  sufficient  by  way  of  gift  to  release  the  debt    Id, 
See  Dower;  Equitt,  11-14;  Fraud,  1. 

IMPROVEMENTS. 

Bee  Abbii&axion  and  Award,  1;  Exeootions,  16;  Bxxoutobs  and  Ai>- 

mdostrators,  8;  Grants,  3. 

INDICTMENTS. 
See  Criminal  Law,  1-7. 

INDORSEMENT. 
See  Nbootiablb  Instruments. 

INFANCY. 

1.  An  Infant  thouoh  under  Seven  Years  mat  Bind  Himself  as  appren- 

tice, with  the  assent  of  his  parent,  guardian,  or  next  friend.  Brotxmam' 
V.  Bunndl,  537. 

2.  AcmoN  FOR  AN  Injury  to  a  Child  Lies  in  the  Name  of  the  Child. 

Hartfidd  v.  Roper,  273. 
8.  Neougence  mat  be  Predicated  of  an  Infant.    Id. 

4.  Minor  is  noi*  Estopped  to  Avoid  his  Contract  on  the  ground  of  in* 

fancy,  by  reason  of  false  representations  as  to  his  age,  made  at  the  time- 
of  contracting.    BurUy  v.  RuBBell,  146. 

5.  Infant  is  Liable,  in  an  Action  on  the  Case,  for  the  fraudulent  affirma- 

tion that  he  is  of  age,  if  he  afterwards  avoids  his  contract  by  reason  ol^ 
his  infancy.    Id, 
i.  Pbomisb  of  a  Person  after  He  Arrives  at  Age,  to  pay  a  debt  oon- 
traoted  during  his  minority,  removes  the  bar  of  infancy,  and  authorizes  a. 
reoovecy  on  the  original  contract.    HoU  v.  UnderhSU,  148. 
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?•  B^thioation  of  a  Cohtract  Entirkd  into  dubiko  Invakot,  after  »  mi- 
nor's  arrival  at  age,  is  saffident  althoagh  made  to  the  nndisdosed  agent 
of  the  other  contracting  party.     Id, 

8^  Admissions  of  a  Spendthrift,  made  while  under  a  commission  of  goardi* 
ansliip^  are  competent  evidence  to  show  a  contract,  or  a  ratification  of 
one,  made  prior  to  the  guardianship.     Id, 

t.  Infant  mat  Sob  bt  Pboohein  Ami,  in  Vermont,  notwithstanding  he  magr 
have  a  guardian.     Thomaa  v.  Dxke^  690. 

10.  Whebb  Infant  Makes  Contract  to  Sbbvb  Another,  and  afterwards 
Avoids  it,  he  may  recover  what  his  services  are  reasonably  worth,  tak- 
ing into  account  any  injury  the  other  party  sustains  by  the  avoiding  of 
the  contract.  And,  if  such  injury  be  ^ual  to  the  value  of  the  servioea 
rendered,  he  can  recover  nothing.    Id, 

INJUNCTIONS. 

L  iNJUKonoK  against  Publishino  a  Newspaper  of  teb  Same  Name  aa 
complainant's  for  the  fraudulent  purpose  of  deceiving  the  public  and  de- 
priving the  complainant  of  the  good  will  of  his  paper,  will  lie,  but  not 
where  the  simulation  is  not  such  as  is  calculated  to  lead  the  public  t<» 
believe  that  it  is  in  reality  the  same  paper,  so  as  to  injure  the  circnlatioD 
of  the  complainant's  paper.    Bdl  v.  Locke,  371. 

%  iNJUNonoN  TO  Restrain  Fubuoation  of  a  Libel  holding  the  complain- 
ant up  to  ridicule  will  not  lie,  where  such  puUication  will  not  be  an  in- 
vasion of  rights  of  literary  or  other  property  of  the  complainant.  Brand' 
Tdh  V.  Lcmce^  368. 

See  Equitt,  9. 

INNS. 
1.  Tavbrn  is  a  Housb  Liobnsbd  to  Sell  Liquobs  in  small  quantities,  to  ba 

drunk  on  the  spot.    State  v.  CTuuMyM,  593. 
S.  LiOENSB  TO  Kexp  A  Tavebn  INCLUDES  THE  PRiviLEaB  of  retailing  spirita* 
one  liquors.    Id» 

INSANITY. 
L  Ldnatio  mat  Avoid  his  Deed  made  during  insanity.    BenmU  v.  Oftai»> 
eellor,  661. 

See  Equttt,  18;  Guardian  and  Ward,  4. 

INSTRUCTIONS. 
See  PtBADING  AND  Praotioe,  15,  16. 

INSURANCE— FIRE. 

1.  DlSXBUOTION  OF  INSURED  BUILDINO  BT  AN  EXPLOSION  OF  QUNFOWDEB  It 

a  loss  by  fire  within  the  meaning  of  the  policy.  CUy  Fire  Im,  Co,  v. 
ObrZie«,258. 

8.  PLAOiNa  Gunpowder  in  a  Buildino  is  not  a  "  Storing"  of  gunpowder 
therein  within  the  meaning  of  an  exception  in  the  policy,  where  th* 
powder  is  placed  there  with  a  lighted  match,  for  the  purpose  of  an  ex- 
plosion.   Id, 

lb  Voluntary  DESTRUcmoN  of  Insured  Building  bt  Order  of  the 
Mayor,  by  blowing  it  up  with  gunpowder,  for  the  purpose  of  stopping  a 
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oonfljignfcion,  whioh  in  all  probability  would  hare  consomed  the  build* 
ing,  renders  the  insorers  liable,  althon^^  the  intnied  may  alao  have  a 
remedy  against  the  city.    Id, 

4.  MsBB  Bxciss  or  JimisDionoN  bt  Lawtul  Maoistratx  is  kot  Usitrpa- 
TION  of  power  within  the  meaning  of  a  policy,  exempting  the  insurers 
from  liability  for  a  loss  by  "  nsorped  power."    Id, 

IL  iNStTRAKCB  BY  MoRTOAOOB  AND  MoBTGAGEE  SsvBRALLT,  may  be  effected 
without  the  insurance  of  either  impairing  that  of  the  other.  Jcukaon  ▼. 
Mom.  Mut.  F,  Ins,  Co.,  69. 

4.  Iktalii)  Inscjrance  can  not  Operate  to  Annttl  Fbiob  Poliot  of  insur- 
ance which  stipulates  that  if  the  assured  shall  have  made,  or  shall  hereafter 
make  any  other  insurance  "  upon  said  property,  this  policy  shall  be  null 
and  void."  Such  a  policy  is  not  avoided  by  taking  out  a  second  policy 
having  the  same  condition;  for,  by  the  condition,  the  second  policy 
never  becomes  operative  and  does  not  amount  to  ''  an  insurance."    Id, 

1.  A  Pboyision  in  a  Poliot  Avoiding  rr  in  the  Cass  or  "  Alienation  by 
■ale  or  otherwise,"  does  not  apply  to  a  conveyance  by  way  of  mortgage, 
iHiile  the  mortgagor  remains  in  possession,  and  there  has  been  no  entry  for 
foreclosure.    Id, 

t.  Tenant  roB  LirE  in  a  Building  which  is  Destboted  bt  Fibe,  has  a 
right  to  the  use  and  possession  of  the  insurance  money,  but  can  not  de- 
prive the  husband  of  one  entitled  to  the  remainder  of  Ids  interest  therein, 
or  of  his  right  to  sue  therefor,  by  converting  the  same  into  realty. 
Haxall  V.  Shippen,  745. 

<9.  Damages  Eeoovebed  on  a  Pouot  or  Fibe  Insubange  are  not  part  of  the 
inheritance;  they  are  personal  estate,  belonging  to  the  owners  of  the 
building  according  to  their  respective  rights.    Id, 

to.  No  Equitt  Attaches  to  Damages  Rboovebed  on  a  policy  of  fire  insur- 
ance, which  authorises  the  same  to  be  used  in  replacing  the  buildings 
for  the  loss  of  which  they  were  recovered.    Id, 

mSURANCB-^MARINB. 

1.  Gbnebal  Average— Stbanding  or  a  Vessel  whose  loss  is  at  all  events 
inevitable  in  order  to  save  the  endangered  lives  of  the  crew,  will  not  con- 
stitute a  case  of  general  average,  requiring  the  cargo  saved  to  contribute, 
though  the  stranding  tended  to  and  resulted  in  the  saving  of  a  larger 
proportion  of  the  cargo  than  would  otherwise  have  been  saved.  Meeeh 
V.  Hobinaon^  514. 

^  Pbeoise  Bisk  onlt,  which  Insubeb.  Contemplated,  can  be  introduced 
into  contract  of  marine  insurance,  and  this  principle  applies  to  contracts 
of  inland  navigation.    Atwood  v.  Reliance  Tran$,  Co,,  503. 

lb  Dangebs  or  Navigation  Mean  those  Pebujb  that  abe  Incident  to  it 
In. a  lawful  course  of  it,  but  not  those  that  arise  from  pursuing  an  unlaw- 
ful course  therein.    Id, 

INTEREST. 
See  BxEOUTOBS  and  Administ&atobs,  14;  Quabdian  and  Wabd,  8. 

INTOXICATION. 

fiABITUAL  DbUNKABD  18  PBEdUMED  COMPETENT  WHEN   SOBEB  to  mak«  » 

will  or  a  valid  gift,  unless  it  appears  that  intemperance  has  prodooad  » 
settled  derangement  of  the  faculties.    Oairdner  v.  (Tdniiwr,  840. 
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judgments. 

!•  JumCOB'S  JUDOMXNT  IN  AN  AcnON  IN  WHICH  THERE  WXRB  SkTXRAL  Db- 

fSNDANis,  ia  Talid  as  a  judgment  against  them  all,  thoa^^  the  indone* 
ment  upon  the  warrant  indicated  morely  that  the  judgment  was  "  in  favox 
of  i^aintiff,"  without  specifying  whether  it  was  against  all  the  defend* 
ants,  or  only  a  portion  of  them.    Parker  t.  Stoan^  619. 

"SL  Judomxnt  Obtained  in  Suit  against  (nonstable  for  OmoiAL  Miboon- 
Duoi  or  neglect  of  duty  is  conclusive  evidence  of  the  liability  of  the  sore- 
ties  npon  his  official  bond,  in  an  action  brought  against  them  to  recover 
the  amount  of  such  judgment.     E!v(m$  v.  OammonweaUhf  477. 

JL  Former  Eboovert  is  a  Bar  to  an  AcmoN  for  the  Same  Injurt,  al- 
though the  form  of  action  may  be  di£ferent  in  the  two  cases.  And  there- 
fare,  a  recovery  in  an  action  of  trespass  for  carrying  away  the  plaintiiT's 
wife,  is  a  bar  to  an  action  on  the  case  for  enticing  her  away.  OUekntl 
Y.  Bale,  469. 

4.  Lien  of  a  Judgment  is  but  a  Security  to  be  pursued  with  diligence  and 
good  faith;  it  may  be  lost  by  laches.    MiehU  v.  Planters*  Bankt  112. 

4.  SlITING  ASIDE  A  JUDGMENT  IS  NOT  EQUIVALENT  TO  A  DiSCONTINUANCB, 

where,  after  procuring  the  judgment  to  be  set  aside,  the  defendant  ap- 
peared and  pleaded  to  the  action,  and  the  cause  was  then  reinstated  on 
the  trial  docket,  and  regularly  continued  until  verdict  and  final  judg- 
ment weie  rendered.    Horah  v.  Long,  378. 

4w  Lien  of  a  Judgment  Extends  to  all  the  Land  Owned  by  the  judgment 
debtor  at  the  date  thereof,  or  which  may  have  been  afterwards  acquired. 
MeClnmg  v.  Beime,  739. 

7.  Judgment  Lien  Includes  not  onlt  the  Amount  of  the  original  judg- 
ment, but  also  the  damages  and  costs  in  the  court  of  appeals.    Id, 

^  Lands  Subject  to  a  Judgiobnt  Lien,  Parts  of  which  have  been 
Aliened  at  different  times,  are  liable  to  the  satisfaction  of  the  lien  in  the 
inverse  order  of  their  alienation.    Id, 

4.  Failure  bt  a  Defendant  to  Demand  an  Inquirt  whether  the  rents  and 
profits  of  the  land  would  not  satidy  the  judgment  within  a  reasonable 
time,  raises  a  presumption  that  such  right  is  waived.    Id, 

10.  Equitt  of  Redemption  in  Land  Ck>NTETBD  in  Trust  by  a  judgment 
debtor  must  first  be  sold  to  satisfy  a  judgment  before  recourse  oan  be  had 
to  aliened  lands.    Id, 

IL  Sale  under  a  Decree  is  not  CoNCLUSiyE  until  Ck>NFiRMED,  and  if,  be* 
fore  confirmation,  the  property  increases  in  value,  a  resale  will  be  ordered, 
unless  the  purchaser  makes  compensation;  on  the  contrary,  if  the  prop- 
.    erty  depreciates,  he  is  allowed  a  deduction.     Tajflor  y.  Cooper,  737. 

IS.  Ck>NFIRMATI0N  OF  A  SaLE  ITNDER  A  DlJbREB  RELATES  BaCK  tO  the  time  of 

sale,  and  entitles  the  purchaser  to  all  rights  which  he  would  have  had 
under  a  conveyance  contemporaneous  with  the  sale.    Id, 

It.  Confirmation  of  a  Sale  bt  which  a  Credit  is  Given  to  the  purchaser, 
entitles  the  latter  to  the  rents  becoming  due  after  such  confirmation;  and 
he  may  maintain  an  action  for  money  had  and  received  therefor  against 
the  administrator  of  the  former  owner  who  has  wrongfully  received  them. 
Id. 

44b  BioBXB  OF  A  Cestui  Que  Trust  oan  not  be  Cut  off  bt  a  Deoese  in 
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6qiiity,  rendered  in  »  proceeding  to  wliioh  lie  is  not  a  peHy.    OMui^ 
LqfiuB,  719. 

See  CO-TBNAKCT,  9;  EqUITT,  1,  2;  JUDOMSNTB,  18. 

JUDICIAL  SALES. 
Bona  Fidb  Asskbtion  of  Right,  which  Dbtbbs  Biddbbs  «t  %  Jndioiil 
eale,  although  the  right  turns  out  to  be  unfounded,  does  not  estop  tii» 
person  who  asserted  it  from  afterwards  claiming  under  the  sale.    Onmi^ 
ier  V.  Weise,  461. 

JUBISDICnON. 

1.  ClBOUIT  COTTBT  HAS   ApPELLATB  JURIBDIOnOV  IK  MATTlfiBS  OF  PbOBAXS 

over  the  decisions  of  the  county  court,  under  statute  of  1825,  section  10^ 

of  Missouri.    Dichey  v.  Malechi,  190. 
8.  Rboteal  in  PsTinoK  of  the  Rxjbction  of  Supposbd  Will  hy  the  ooon^ 

court,  with  the  annexation  of  the  record  of  the  judgment  of  the  coonty 

court,  proving  that  fact,  is  sufficient  to  give  the  drouit  court  appellate 

Jurisdiction  under  that  statute.    Id, 
lb  Courts  Obtaik  Jubisdiotiok  of  Dbfbndants  bt  Sbrticb  of  Fboom, 

either  on  their  persons,  or  on  their  property  within  the  jurisdiction  d 

the  court.    Oilman  v.  Thompson,  714. 
4.  Whebb  Officer  Attaches  Real  Estate  and  Leaves  a  Copt  of  the  writ 

with  the  town  clerk,  the  court  thereby  acquires  jurisdictimi  of  the  party. 

Id, 

JURY  AND  JURORS. 

1.  Construction  of  an  Oral  Agreement  Belongs  to  the  Jury  and  noi 

to  the  court.    MeFarland  v.  Neumuin,  497. 

2.  Number  of  the  Jurt  at  Common  Law  could  never  be  less  than  twelft. 

Carpenter  v.  8UUe,  116. 

8.  Where  an  Issue  is  Submitted  to  Eleven  Pebsons,  thehr  finding  can  noi 
be  considered  as  the  verdict  of  a  jury,  upon  which  a  court  woold  be  war- 
ranted in  pronouncing  judgment.     Id. 

4.  Vbbdict  is  Void  for  Irreoularitt  where  the  jury,  being  nnaUe  Uk 
agree  as  to  the  amount  for  which  the  verdict  should  be  returned,  prooeeded 
to  allow  each  juror  to  write  down  an  amount  according  to  his  jndgmenti 
and  returned  a  verdict  for  one  twelfth  of  the  sum  of  the  amounts  so 
written.    EUedge  v.  Todd,  616. 

6.  Affidavit  of  Juror  is  Admissible  to  Impbach  a  verdict  obtained  by 

a  resort  to  unjust  or  unreasonable  methods.  Id, 
8.  Vbbdict  of  a  Jury  is  not  Vitiated  where  one  juror,  without  any  knofwl- 
edge  of  the  others,  took  the  different  amounts  suggested  by  his  feUoif* 
jurors,  and  having  ascertained  the  result  of  one  twelfth  of  the  aggr^gala 
sum,  proposed  that  the  verdict  should  be  for  that  amount,  which  waa 
then  assented  to  by  the  others.    Bmnett  v.  Baker,  656. 

7.  AvnDAViT  OF  A  Juror  that  He  did  not  Agree  to  thb  Vbrdiot,  bat 

was  deceived,  is  inadmissible  to  impeach  a  verdict.    Id. 

See  Boundaries,  1;  Slander,  4;  Warbantt,  2, 5. 

LANDLORD  AND  TENANT. 

L  Landlord  has  no  Lien  on  a  Tenant's  Crop  in  preference  to  olh« 
creditors,  for  payment  of  rent,  though  the  stipulated  rent  of  the 
oonsiited  of  a  portion  of  crops  tiUsed  thereon.    Dtaver  ▼.  Riett  888. 
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5  LlAflB  WITH  BjDffT  RnsKVBD  IN  EiND  oonfen  upon  the  lessee  an  estate 

in  possession  in  severalty,  and  the  entire  property  in  the  whole  crop  raised 
and  growing  upon  the  land  during  the  term  is  in  the  lessee.    Id, 

6  CovBNANT  TO  OiTB  LxBSOB  A  PoBTioN  OF  Crops  raised  upon  land,  in 

return  for  its  nse,  creates  a  right  resting  only  in  contract,  and  does  not 
vest  the  lessor  with  any  title  to  the  crops,  as  against  an  attaching  creditor 
of  the  lessee.    Id, 

4  AoRXSMBNT  BBTWSBN  LsssoB  AND  LsssAK  that  the  former  should  take 
all  the  com  standing  in  a  particular  field  for  his  rent,  does  not  entitle  the 
lessor  to  the  crop,  as  against  a  purchaser  at  an  execution  sale  of  the  same 
com  made  afterwards  upon  a  judgment  against  the  lessee,  under  a  writ^ 
the  teste  of  which  preceded  the  date  of  the  agreement.    Id, 

5.  Tknant  is  Entitled  to  Wat-ooino  Obop,  and  may  maintain  trespass 
quart  clatuumf regit  against  his  landlord  for  an  injury  done  thereto,  after 
the  expiration  of  his  lease,  and  his  removal  from  the  premises.  FomniOm 
V.  /Vice,  465. 

4.  Tenant  mat  Aoquirs  his  Lbbsob's  Title  by  a  Purchase  on  Execution 
against  the  lessor,  or  by  redeeming  the  premises  after  an  execution  sale, 
as  a  judgment  creditor  of  the  lessor,  and  may  set  up  his  title  in  bar  of  an 
action  for  rent  subsequently  accruing.    Nellia  v.  LcUhrop,  285. 

%  Tenant  mat  Show  that  He  has  Become  Owner  of  Part  of  the  leased 
piemises  by  a  purchase  or  redemption  under  a  judgment  against  the 
lessor,  to  mitigate  the  damages  in  an  action  for  rent,  but  not  as  a  bar  to 
the  action.    Id, 

%  Bent  is  Appobtionasle  where  the  tenant  becomes  owner  of  part  of  the 
premises  under  an  execution  sale  against  the  lessor.    Id, 

#.  TkNANT  MAT  DISPUTE  HIS  LANDLORD'S  TiTLE  by  showing  that  he  was 
led  to  acknowledge  the  tenancy  under  a  misapprehension  as  to  saoh  title, 
and  that  he  was,  at  the  time  of  his  acknowledgment  of  said  title,  acta* 
•Dj  in  possession  as  tenant  of  another.    Sio^ft  ▼.  Dean  698. 
See  Neouoence,  I. 

LARCENY. 
See  Criminal  Law,  20,  21. 

LIBEL. 

!•  AonoN  fOK  LiBBL  Libs  for  Addresstno  Letters  to  Pubuo  Offigbb 
Cbabgiko  Subordinate,  whom  ht  ib  authorized  to  remove,  with  fraud 
and  malfeasance  in  the  <«xecution  of  his  trast;  but  to  maintain  the 
action  the  plaintiff  must  prove  malice  and  want  of  probable  cause,  as  in 
an  action  for  malicious  prosecution.     Howard  v.  Thompaon,  238. 

%  Knowledge  or  Information  of  a  Conversion  of  Fubuo  Pbopebtt 
BT  AN  Officer  to  his  own  use,  furnishes  sufficient  probable  cause  for  ad- 
dressing a  letter  to  such  officer's  superior  to  procure  his  removal  to  defeat 
an  action  of  libel  therefor,  or  at  least  to  be  left  to  the  jury,  although, 
unknown  to  the  defendant,  such  conversion  was  authorized,  and  although 
the  defendant  was  actuated  by  ill-wilL    Id, 

X  Probable  Cause,  whebe  the  Facts  abe  Undisputed,  is  a  question  of 
law  in  aotiflDs  for  malicious  proeeeotion  or  for.  libel  in  Htm  nalBre  of  ma^ 
lioioQS  prosecution.    Id. 
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4.  Dewmsdawi  HATnra  Plbaaed  JvwnnoAXion  hat  Waiti  soqb  PU4  m^ 
the  trial  and  rely  upoo  proof  of  probable  oaiue,  in  aotions  for  miHnifwn 
proieoatioii  or  qmui  waoht  beoauee  probable  oanae  it  a  oonplett  bar  to- 
the  aetlon  in  anoh  oaioe,  and  not  merely  matter  of  mitigation.    Id, 
See  iNJUKcnom,  2. 

LICENSE. 
See  Btidknci,  8;  Tavkbus,  S. 

LIENS. 
tSee  JuDOKBm,  4^  6-8;  Lamduokd  ahd  TiNANTt  1|  Hobioaom»8^4»  11;  1T» 

LUNACY. 
See  IirsAinTT. 

MALICIOUS  PROSECUTION. 
L  Dbfikiuiit  IK  AonoN  voK  Maugious  PBO8S0UTIOV  oan  not  be  allowed  la 

prove  what  he  swore  to  when  there  were  several  other  witnewee  preawl 

at  the  time.    Hickman  v.  Cfriffin,  124. 
2.  Real  Imquibt  m  an  AonoM  vob  Malicious  Pbossoution  is  whether  thsra 

was  probable  cause  for  the  prosecution,  not  the  knowledge  or  belief  of 

the  party  prosecuting  as  to  its  existenoe.    Id, 
8.  Gbnbral  Bulb  that  Pabtt  can  not  bb  Allowed  to  Mass  ByroiHCB  in 

his  own  favor  is  not  departed  from  in  an  action  tor  malicious  prosecution 

except  in  cases  of  necessity.    I<L 
4.  Casb  fob  Malicious  Pbosbcxttion  in  Coubt  without  Jubisdictiov  wiS 

lie  if  the  malice  and  falsehood  be  put  forward  as  the  gravameii  and  ihm 

arrest  as  the  consequence.    Hence,  in  such  an  action  an  allegatioo  that 

the  court  had  Jurisdiction  is  unnecessary.     Morris  v.  ^^cott^  288. 

MABRIAGE  AND  DIVORCE. 

1.  Mabkiaob  in  a  Fobeion^tatb  mat  bb  Pbovxd  by  the  testimooy  of  aasy 

person  who  was  present  at  the  ceremony,  provided  it  is  also  shown  to- 
have  been  valid  according  to  the  laws  ef  the  country  in  whioh  it  wia 
celebrated.    SUUe  v.  JTeon,  162. 

2.  PBoor  THAT  A  Mabrtaqk  WAS  Pbbiobmbd  bt  ah  OmaiATiEa  PnnwT,  and 

that  t  was  understood  by  the  parties  to  be  the  marriage  osrsmony,  ao- 

cording  to  the  customs  of  the  foreign  country,  is  presomptive  evidenoe 

of  marriage.    Id, 
8.  BvEBT  Obsuoxmd  ^inistxb,  Rxsidino  in  THIS  Staxe,  hat  SoLimniB 

Mabbiaobs,  after  having  recorded  the  credentials  of  his  oHiiiitlwii    Snob 

recording  will  be  presumed  until  the  contrary  appears.    Id, 
4.  Dbsbbtion,  to  CoNsnTUTB  A  Obound  of  Divobob,  most  hKW  ooattmied 

up  to  the  time  of  filing  the  libeL    Clark  v.  Clark,  168. 
6.  Petition  vob  Divoboe  has,  in  New  Hampshire,  tba  nharafltsr  of  n  eivO 

judicial  proceeding.    Id, 
8.  Mabbiage  Celebbated  bt  Justice  of  Peace  without  Qxhoet  ov  \ 

Pabties  is  void,  and  can  not  change  the  settlement  of  the  wimimb.   Mm 

hoU^  V.  Andaver,  686. 
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/.  Vom  ICabsuob  mat  be  Impxachbd  in  all  eum  when  it  oomM  in  oon^ 
tro^eriy  ooUftterally,  between  those  not  parties  to  the  oontraot.    Id. 

t.  Towv  OAK  NOT  iKariTUTX  Proobbdinos  to  Annul  Void  Marbtaob.— A> 
decree  of  divoroe  can  only  be  obtained  at  the  anit  of  the  parties  to  th» 
■larxiage.    Id. 

See  Covwuoi  of  Laws,  2;  Constitutional  Law,  1»  2, 

MABRIBD  WOMEN. 
See  Co-TBNANOT,  3;  Husband  and  Whb,  S-A. 

MASTER  AND  SERVANT. 
!•  OoNTRAOv  or  HnuNO  is  bt  thb  Ybab  where  the  dnratkm  of  tiM  hirbli* 

not  limited,  and  it  is  provided  that  it  can  be  terminated  bat  upon  thre^ 

months'  notice.    HeidUberg  v,  Lynn^  566. 
S.  Contbaot  of  Sbbviob  is  not  Intkbbuftkd  bt  Tbmpobabt  Absbnobb- 

where  the  absence  is  with  the  consent  of  the  master  and  does  not  prevent. 

the  discharge  of  the  servant's  dnties;  in  such  cases,  the  servant  is,  dnring: 

his  absence,  in  the  constmctlve  service  of  the  master.    Id, 

5.  Fob  Nbouobngb  ob  Non^fbasangb  of  his  Sbrvants,  the  principal  is  re- 

sponsible to  any  person  injured  thereby.    LoweU  v.  B,  A  L,  B.  B.  Co.,  83.. 

MEMORANDUM. 
See  Statutb  of  Frauds. 

MISTAKE. 
MliTAKB  IB  Sfbluno  Namb  OF  A  Partt  IN  AN  Instrumbnt  will  not  invali- 
date it  if  the  person  oan  be  identified.    PiUtibwry  v.  Dugan,  427. 
See  Contbaots,  1,  2;  Exboxttions,  12. 

MORTGAGES. 
L  PuBCHASBBS  ofMobtoaobd  PREMISES  ARB  BouND  by  An  acknowledgment, 
of  the  mortgage  as  a  valid  and  subsisting  incumbrance  made  by  their 
grantor,  a  purchaser  on  execution  against  the  mortgagor  under  a  judg* 
ment  subsequent  to  the  mortgage,  within  twenty  years  before  the  oom- 
menoement  of  a  suit  to  foreclose  such  mortgage,  and  can  not,  therefore^ 
rely  upon  the  statute  of  limitations  as  a  bar.    Heyer  v.  Pruyth  355. 

%  SUFFBBINO  A  FORBCLOSURE  BiLL  TO  BE  TaKEN  AS  CONFEQSBD  is  BU  admis- 
sion of  Uability  on  the  part  of  the  mortgagor  sufficient  to  take  the  cas» 
out  of  the  statute  of  limitations  where  such  an  admission  is  necessary.   Id, 

t,  Mobtoaoor's  Aoknowlbdoment  WITHIN  TwBNTT  Teabs  IS  Unnbobssabt 
to  continue  the  lien  of  the  mortgage,  where  the  mortgagor  has  ceased  to- 
be  the  owner  of  the  land.    Id, 

4.  MOBTQAOB  LiBN  CONTINUBS  THOUGH  THB  DbBT  MAT  BB  BaBBBD  by  tho^ 

statute  of  limitations,  and  is  not  to  be  presumed  paid  until  the  lapse  of 
twenty  years,  where  the  personal  liability  of  the  mortgagor  has  beoomo^ 
separated  from  the  ownership  of  the  land.    Id, 

6.  MoBXOAGBD  Prbxises  CONSTITUTE  THE  Pbimart  Pund  iot  the  payment 

of  the  mortgage  in  equity,  as  agpunst  a  purchaser  of  the  land  i 
eEecntion  against  the  mortgagor.    Id, 
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6.  Ignobakcb  of  Law  n6  Gbouvd  of  Rsubf  in  SQumr.— Where  *  pftr^ 
pnrohMes  land  sabjeotto  two  mortgages,  and  after  paying  them  oanoela 
them  on  the  record,  and  in  ooneeqaenoe  the  land  is  sold  under  the  lien 
of  a  judgment  snbeequent  to  the  mortgagee  bnt  prior  to  the  deed,  of 
which  he  was  ignorant,  he  will  not  be  relieved  in  equity  on  the  ground 
that  he  was  ignorant  of  the  legal  effect  of  the  cancellation.  Oartoood  v. 
Eldridge,  195. 

7*  VxNDXS  of'Land,  Satisftiko  Mobtqaob  TmEBBON  and  canoftling  it»  will 
not  be  snbstitated  to  the  place  of  mortgagee,  where  throogh  his  gross 
neglect  he  has  failed  to  discover  the  existence  of  a  prior  incambranoe  on 
the  land,  under  which  it  is  sold.    ld» 

S.  Cangellatiok  of  Bbgord  whex  the  Mortoagb  has  BBBsr  Bbdebukd, 
paid,  and  discharged,  is  an  absolute  bar  and  discharge  of  the  same  in  the 
absence  of  fraud,  accident,  or  mistake.    Id, 

9.  Mbbe  Moktoaoee,  ok  Those  Claimino  under  Hue,  can  not  Rboovxb 
IN  Ejectment  under  the  revised  statutes  of  Kew  York.  Swart  v.  Sertkn^ 
211. 

iOi  Deed  Absoluts  on  its  Face  mat  be  Shown  bt  Pabol  to  be  a  Mobv- 
OAOE  to  defeat  a  recovery  by  the  grantee  in  ejectment  agftinst  a  defend- 
ant in  possession,  though  the  latter  shows  no  privity  of  title  with  the 
grantor.    Contra,  Bronson,  J.,  dissenting.    Id. 

11.  Lapse  of  Time  mat  Affobd  Pbesumftivb  Bvidenoe  of  Patmxnt  of 

A  MOBTOAOE.     Id. 

12.  PUBOHASE  OF  SElnOB  MOBTOAOE  BT  A  PUBOHASKB  OF  THB  BQlter  OP 

Redemption  to  protect  his  title  does  not  create  a  merger  so  as  to  extin- 
guish the  lien  of  the  mortgage  in  favor  of  an  intermediate  mortgagee, 
and  on  a  foreclosure  by  the  latter  the  first  mortgage  must  be  first  paid. 
MiUspaugh  v.  MeBride,  960. 

IS.  Dbcbes  of  Fobbolosube  bt  Default  mat  be  Opbnbd  even  after  enroll 
ment  to  let  in  a  defense  that  a  prior  mortgage,  alleged  in  the  bill  to  have 
been  paid  by  the  defendant,  was  in  fact  purohaeed  by  him,  and  is  enti- 
tled to  priority  of  payment,  where  such  defense  was  prevented  by  the 
negligence  or  mistake  of  the  defendant's  solicitor;  so,  even  after  a  sale 
under  the  decree  where  the  complainant  is  the  purchaser,  and  has  not 
resold  to  a  purchaser  without  notice.    Id,. 

14  Pabties  to  Fobeclosube  Suit.— Pebsons  havino  Future  €k)NTiNOBiiT 
Intebests  in  the  equity  of  redemption  need  not  be  made  parties  to  a  suit 
to  foreclose  a  mortgage,  but  those  in  es9e  having  the  first  vested  estate 
of  inheritance  are  necessary  parties  to  make  the  decree  a  bar  to  their 
right  or  to  that  of  any  contingent  remainder-man  not  made  a  party. 
Nodine  v.  OreenJUld,  363. 

IG.  Aobeement  fob  Resale  of  Pbopebtt  to  Vendor  does  not  constitute 
a  mortgage,  in  the  absence  of  any  evidence  to  that  effect.  MwrnerUn  v. 
Birmingham^  402. 

16b  Failure  to  (}omplt  with  thb  €k)NDinoNS  of  an  Aorbbmbnt  to  Ba- 
SELL,  within  the  time  stipulated,  will  deprive  the  vendor  of  the  benefits 
resulting  from  the  agreement,  and  render  the  sale  absolute  and  inde-^ 
feasible.    Id, 

17.  Agreement  for  Regonvetancb  of  Preiosbs  to  Vendor,  if,  within  tw» 
years,  the  latter  should  have  a  favorable  opporUinliy.  of.  skiing  the  same 
more  advantageously,  upon  payment  of  the  original  purchase  money  witb 
interest,  does  not  amoant  to  a  mortgage.    StrcUton  v.  <9aMn»  41&. 
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of  the  mortgage  at  law,  as  to  all  other  bonds  seonred  by  the  mortgage. 
Cranirter^.  TFeiM,  461. 

19.  Past  Ownxe  ow  Morioaob  is  Liablb  to  the  other  part  owner  thereof 
for  poflittye  miaf eaoance  only.   Id. 

20.  MoBTOAGX  IS  BxnxouiSHBD  BY  Sali  ukdsr  BxBOunoN  ol  the  mort 
gaged  premises,  though  the  execution  issues  on  a  judgment  subsequent 
in  date  to  the  mortgage.  In  such  case  the  money  realized  on  the  sale  it 
substituted  for  the  land.    Roberts  r.  WiUkms^  549. 

:3I.  Bquitable  Mortoaos  dobs  not  Affbot  Whom. — A  parol  agreement  be- 
tween a  mortgagee  and  an  execution  vendee,  to  excuse  the  payment  of  the 
mortgage  money  to  the  sheri£f  by  the  latter,  and  that  the  mortgage  shall 
remain  in  force  as  security  for  the  payment  of  the  money,  will  not  affect 
the  mortgagor  nor  subsequent  purchasers  from  the  execution  vendee, 
without  notice  thereof.    Id, 

22,  To  Affrct  Purchaseb  with  Notice  of  Agrbbmbnt  to  Keep  Alive  a 
MoRTOAOE  under  such  circumstances,  it  must  be  shown  affirmatively  that 
at  the  time  of  his  purchase  he  had  knowledge  of  the  agreement.    Id, 

:23.  The  Representative  of  the  Mortgagor  is  ak  Indispensable  Party  to 
a  Bcire  fcieku  on  a  mortgage;  without  him  the  action  can  not  proceed 
against  the  terre-tenants;  if  he  make  default,  it  is  requisite,  before  pro- 
ceeding against  the  latter,  that  judgment  by  default  be  taken  against 
him.    Id. 

-See  Dower;  Exectttions,  14;  Insurance,  5,  7;  Sales,  6-8;  Suretyship,  13; 

Wills,  7. 

MUNICIPAL  CORPORATIONS. 

1.  By- LAW  OF  A  Town  not  Consistent  with  the  General  Laws  of  tiM 
state  is  void.     Robinaon  v.  Mcejfor  of  Franklin,  625. 

-2.  Bt-law  Prohibiting  Sale  of  Intoxioatino  Liquors  by  persons  withio 
the  limits  of  the  town,  when,  by  a  general  law,  the  sale  of  liqiiors  is 
licensed,  is  in  conflict  with  the  latter,  and  therefore  void.    Id, 

"S.  Penalty  for  Violation  of  a  Municipal  Bt-law,  void  as  prohibitiikg 
a  traffic  which  is  licensed  by  a  state  law,  can  not  be  enforced  against  a 
person,  though  the  latter  was  not  in  possession  of  a  license  from  the  state. 
Id. 

A.  Town  Liable  to  Support  of  Poor  Man  can  not  Maintain  Action 
against  him  by  whose  fraudulent  act  he  was  reduced  to  poverty.  Onlj 
the  party  defrauded  is  entitled  to  an  action,  either  at  law  or  in  chancery. 
Milton  V.  Story,  671. 

^.  Municipal  Corporation  mat  Exercise  over  its  Streets  the  rights  of  • 
proprietor  of  the  soil.    Humes  v.  Mayor  of  KnoxviUe,  657. 

:6u  Injury  to  Land  Situated  on  a  Public  Street,  resulting  from  excavations 
made  by  the  corporation  designed  to  improve  and  grade  the  street,  un- 
less the  work  was  conducted  in  a  wanton  or  negligent  manner,  is  deunnum 
aba^e  if^uria.     Id. 

7.  Committee  of  a  Town  Appointed  to  Rebuild  a  Bridge  has  authority  to 
enter  into  all  contracts  necessary  to  accomplish  that  purpose,  including 
the  borrowing  of  money.    Simonds  v.  Heard,  41. 

#.  Committee  of  a  Town  Executing  a  Contract  in  their  Individual 
Names,  therein  describing  themselves  as  a  oommittee  of  the  town  of  W,, 
Am.  Dbo.  Yol.  xxxrv^sa 
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and  fftipnl^ting  tiiat "  said  oommittee  are  to  pAy,''e(o.9  are  peraonally  a»^ 
8W<er<ftbi4.  on  th«  contract.    /<2. 

9.  Town  Subjeotbi)  to  Doublb  Dakaobs  for  Ksouobnob  in  leaving  *  etreei 

in  a  dangerous  condition  can,  in  an  action  against  another,  by  whoee  ni|g- 
leot  the  street  was  so  left,  recover  single  damages  only,  without  inohid- 
ing  anything  for  the  costs  inoarred  by  the  town  in  the  action  against  it. 
Lowell  V.  B,  dt  L.  R.  R,  Co.,  33. 

10.  CoNTRiBTrnys  Nsolbot — PsitaoN  Quiltt  of  Nbouoknoe,  whereby  a- 
street  is  left  in  a  dangerous  condition,  and  the  town  subjected  to  an  aotioa 
and  judgment  for  injuries  suffered,  can  not  avoid  a  recovery  by  the  town  on- 
the  ground  that  its  officers  and  agents  were  also  negligent  in  not  raplao- 
ing  the  barriers  which  such  person  had  negligently  &iled  to  rqpiaoa. 
Id. 

See  DiDioATiOK,  1,  2,  3;  Insubanok— Fibb,  3,  4;  Mabbiaob  and  THvamm^ 
8;  Poor  Laws,  2-5;  Taxation. 

MUBDEB. 
See  Criminal  Law,  9-18. 

KAVIOABLB  BIVEBS. 
See  Sasbmbnts,  8,  7;  Watbrooubsbs. 

NEGUGENCK 

1.  OWNBB  OF  TbAM  DbMISBD  FOR  A  TbRM  IS  NOT  LlABLB  FOR  InJURT  d0ll» 

by  it  while  being  driven  along  the  highway  by  the  tenant,  thoo^  tlir 
owner  was  in  the  vehicle  at  the  time,  if  there  was  no  positive  and  aotfve^ 
concurrence  in  the  injury  on  his  part.    Hat'^fiM  v.  Roper,  278. 

2.  Parbxts  Permittino  a  Child  Two  Ybars  Old  to  bb  in  a  Publio- 

HiOHWAT  unattended,  are  guilty  of  such  contributory  negligenoe  as  will 
defeat  an  action  in  the  child's  name  for  an  injury  done  to  it  by  *  traveler 
in  the  highway,  where  willful  fault  or  gross  negligelice  is  not  imputaUa- 
to^he  defendant.  Id, 
See  Attorxet  and  Client,  1,  2;  Banks  and  Bankino^  8,  4,  6^  8;  CoBr 
poRATioNS,  3;  Infancy,  3;  Municipal  Corporations,  0,  10;  Pabxht 
AND  Child,  2;  Statute  of  Limitations,  3-6. 

NEGOTIABLE  INSTBUMENTS. 

1.  Nbootiablb  Promissort  Note  Payable  to  a  Particular  Person  m 

cashier  of  a  bank,  vests  in  the  person  named,  individually,  the  legal  in- 
terest in  the  note  so  far  as  to  enable  him  to  sue  for  its  collection  in  hi* 
own  name.     HoraJt  v.  Long,  378. 

2.  Word  * 'Cashier"  in  a  Neootiablb  Promissory  Note  following  the  name 

of  the  person  designated  as  payee,  is  merely  descriptive.  Id, 
S.  Becovery  upon  a  Note  Payable  to  "William  H.  Horah,  Cashier,  or 
order,**  is  not  defeated  by  the  expiration  of  the  charter  of  the  bank  at 
which  it  was  negotiable  and  payable.  Id, 
4.  Promissory  Note,  Payable  to  the  "  President,  Directors,  and  Com- 
pany OF**  a  certain  corporation,  is  payable  to  the  corporation.  Newport 
Mech,  M/g,  Co,  v.  Starbird,  145. 
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5.  Pabol  Bvidxnce  is  Admissible  to  show  who  were  intended  m  payees  by 

*  description  in  a  promissory  note.    Id, 

6.  PaBSOMPnoN  trom  Aooeftakcb  of  a  Bill  is  that  thb  Aooxftob  ha» 

FuvDS  of  the  drawer  in  his  hands;  but,  as  between  drawer  and  ao- 
oeptor,  this  presumption  may  be  rebutted  by  showing  that  the  bill  waa 
accepted  and  paid  for  the  drawer's  aoconmiodation.    OriffUh  v.  Rud^  267. 

7.  AooKPTOB  Paying  a  Bill  tob  thb  Dbawsb*s  Accommodation,  may  re- 

cover the  amount  from  the  drawer  on  an  implied  contract  to  indemnify 
him,  but  not  on  the  bill,  because  its  vitality  is  destroyed  by  payment. 
Id. 

8.  NonoB  OF  KoN-AOCBFTANCB  OF  A  BiLL  MCTST  BB  GiTBN,  under  the  general 

commercial  law,  to  chaige  an  indorser,  although  presentment  for  accept- 
ance was  unnecessary.    Allen  v.  MerehanUa*  Bank,  289. 

9.  To  Tbansfbb  a  Kotb  Patablb  to  Two,  it  must  be  indorsed  by  both 

payees.    Bennett  v.  McOaughy,  77. 
lOi  AvBRMBNT  Insufficient  to  Maintain  Titlb  of  Assioivbb,  whbn. — ^Aa 
aTerment  that  one  of  the  payees  had  released  his  interest  in  the  note  to 
the  other  is  not  a  sufficient  allegation  to  sustain  a  suit  by  the  assignee  ol 
the  latter  against  the  maker.    Id, 

11.  Pabtt  who  Indobses  Kotb  in  blank  at  the  time  of  its  execution  may 
be  sued  as  an  original  maker.    BriglU  v.  CarpenUr,  432. 

12.  Parol  Eyidbncb  is  Admissiblb  to  Show  the  Intention  of  the  partiea 
regarding  the  indorser's  liability.   Id. 

13.  DiSCHABOB  OF  PBIOB  InDOBSBB  BT  THB  HOLDBB  RbLEASBS  SUBSEQUENT 

Indobsebs  of  a  promissory  note.    Ntwcomb  v.  Saynor,  219. 

14.  Indobsement  of  a  Pbomissobt  Note  after  maturity,  given  in  pledge  as 
collateral  security,  is  not  one  which  is  protected  as  a  commercial  ia- 
dorsement  for  value.    Jenneaa  v.  Bean,  152. 

15.  Upon  thb  Indobsement  of  a  Pbomissobt  Note  in  Pledge  after  ma- 
tnrity,  the  general  property  in  the  note  remains  in  the  indorser,  and  the 
indorsee  takes  it,  like  a  chose  iu  action  not  negotiable,  subject  to  all 
equities  ezlBting  in  favor  of  the  maker  as  against  the  indorser,  at  the< 
time  when  notice  is  given  of  the  indorsement;  and  the  maker  may  set. 
off  a  debt  due  to  himself  from  the  indorser,  at  the  time  of  the  transfer, 
in  an  action  by  the  indorsee  on  such  note,  notwithstanding  the  insolvency 
ci  the  indorser.    Id. 

16.  Indobsement  bt  a  Faotob  of  a  Bill  of  Exchange  remitted  to  his  prin- 
cipal in  payment  of  goods  sold  on  the  latter's  Account,  raises  no  liability^ 
on  his  part  towards  the  latter,  unless  it  may  be  shown  that  at  the  tim» 
of  his  inuorsement  he  intended  to  assume  a  personal  liability.    Sharp  v. 

17.  What  is  Bbasonablb  Diligence  in  Ascebtaining  Indobseb's  Residkncb 

for  the  purpose  of  giving  him  notice  of  the  dishonor  of  a  bill,  is  a  ques- 
tion of  law,  where  all  the  facts  are  known.    Bank  of  Utica  v.  Bender,  281. 

18.  Holdeb  Making  Diligent  Inquibt  foh  an  Indobseb,  and  acting  upon 
the  best  information  he  is  able  to  procure  in  giving  notice  of  non-pay- 
ment, has  used  reasonable  diligence,  though  the  notice  was  in  fact  mis* 
directed  and  never  received.     Id. 

19.  Inquiby  as  to  Accommodation  Indobseb's  Residence,  Made  of  thb 
Dbawxb,  for  whose  accommodation  the  bill  was  indorsed  and  discounted, 
and  sending  notice  of  non-payment  by  mail  to  the  place  designated  hj 
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him,  axe  snffioient  to  diaige  tiie  mdoner»  thoo|^  be  midfle  and  ] 
his  mail  at  another  |>1ace.    Id, 

20.  Want  /ov  Paotest  will  not  Wabbant  thb  Infseiifob  in  faror  of  tha 
maker  of  a  negotiable  promissory  note,  that  the  traoifer  of  the  noio 
from  the  payee  was  after  it  fell  due.    Pearce  ▼.  Atutmj  523. 

21.  AosNT  MAT  Sob  in  his  own  Kamb  apon  negotiable  paper  indomed  in 
blank.    Id. 

22.  Deposit  ov  Funds  in  Bank  to  Meet  the  Payment  of  a  bill  of  exohanKe 
payable  there,  amounts  to  a  tender,  and  will  prevent  interest  aocmiag  on 
the  bill;  but  a  withdrawal  of  the  fund  will  cause  the  bill  to  draw  inter- 
est from  that  time.    MUkr  v.  Batik  of  New  Orleam,  571. 

23.  Taking  KoTB  FOB  Pbb-existino  Debt  does  not  discharge  the  debtionleM 
it  is  specially  agreed  that  the  note  is  taken  in  payment  JEtkUe  qf  Davi»t 
574. 

24.  Whebe  thb  Sbpabatb  Kotb  of  One  Joint  Dbbtob  is  Taken,  the  omu  ia 
on  the  other  debtors  to  show  that  it  was  taken  with  the  intention  of  ex- 
tinguishing the  joint  debt.    Id. 

25.  Note  Signed  in  blank,  and  intrusted  to  another  in  the  oonfidanoe  that 
it  will  be  filled  with  a  particular  amount,  is  valid  in  the  hands  of  a  bona 
fide  holder,  notwithstanding  this  confidence  is  vidated  by  the  insertion  of 
a  greater  amount.     Herbert  v.  Huie^  755. 

25   HoLDEB  Who  has  Advanced  Monet  upon  a  Sionbd  Blank»  in  good 

faith  and  without  knowledge  of  any  fact  which  woold  pat  him  upon  an 

inquiry  which  would  disclose  that  the  authority  to  inaert  an  amonnt 

therein  was  restricted,  may  fill  in  the  amount  which  he  has  advanced, 

and  hold  the  signors  responsible  therefor.    Id. 
2j    That  the  Chabob  of  the  Coubt  did  not  Tough  upon  a  MATEBiai. 

Point  in  the  case  is  not  error,  if  no  request  was  made  to  charge  thereon. 

Id. 
28  Acknowledgment  of  Indbbtednbss  Made  to  a  Fobmbb  Indobsbb  <d 

a  note  by  the  maker  thereof  will  inure  to  the  benefit  of  the  ptescut 

holder.    Such  acknowledgment  would  be  available  tboogh  made  to  a 

stranger.    McHae  v.  Kennon,  777. 
29.  Sealed  Instbument,  though  in  Fobm  a  Pbomisboby  Koib,  is  never^ 

theless  a  specialty,  and  no  liability  arises  from  an  indorssonni  thevaon. 

FrtmU  V.  FUeh,  558. 
Bm  Banks  aud  Banking;  Ck>NmaE  of  Lawb^  1;  CoNnuBtmoR^  1|  Cob- 

pobationb,  19, 20;  Svidkmob,  8;  Guaboian  a2I1>  Wab%2^S;  Fai 

1»  3;  Substtship,  1-3. 

NEWSPAPERS. 
See  Injunctions,  1;  Pabtnebshif,  7. 

NEW  TRIAL. 
See  Damaqbs,  5;  Pleading  and  Pbacbioi^  IS. 

NONSUIT. 
See  Plbading  and  PBAcnoBi  20;  21. 

NOTABIES. 
See  Banks  and  Banking,  6;  EvmBMCB^  7« 
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NOnOB. 

8m  Boau  WwM  Pobobabibs,  1;  Easimsnts,  4;  PABSvmBiF,  i^  7*  S| 

Tkubts  and  Tbustbib,  2. 

NOVATION. 
See  CojriKAOZS,  8. 

OFFICES  AND  OFFICERS. 
L  OincBB  Bacnuvma  Wut  fob  Sxetiob,  is  hot  thkbot  Maini  Aoirr  09 
THB  Pladttdpf  for  collecting  the  demand;  and  if  lie  reeeivw  paynMBl 
from  the  debtor  he  holds  it  as  agent  of  the  latter  nntil  he  aotn^y  paji 
it  to  the  ereditor.    Wamwrighi  ▼.  WwbtUr,  707. 

<•  OlVIOBK  IB  EXOUSKD  FBOM  CaLLISTO  ON  DXBTOB  TO  ChOOM  APTBAISEBSt 

where  the  record  shows  that  such  debtor  resides  withoot  tbtb  state,  and 
thai  there  is  no  attorney.    OUman  ▼.  Thampmrn,  714.  • 

PARENT  AND  CHILD. 

1.  Son  mat  Reoovbr  vbom  his  Father's  Estate  an  amount  equal  to  tha 

▼alue  of  personal  services  rendered  in  the  life-time  of  his  parent  as  over- 
seer  upon  his  plantation,  when  it  appears  that  there  was  an  understand- 
ing that  the  services  were  not  to  be  grataitous,  and  there  was  no  provis- 
ion made  for  the  son  in  his  father's  will.    Price  v.  Price,  608. 

2.  NiOLBCT  TO  Sub  until  aftsr  the  Death  of  a  Parent,  by  a  son  who  had 

rendered  certain  services  in  the  life-time  of  the  former,  in  expectation 
that  provision  would  be  made  for  him  in  the  parent's  will,  by  way  of  re- 
ward, is  not  such  neglect  as  will  bring  the  demand  within  the  statute  ol 
limitations,  so  as  to  bar  an  action  for  its  recovery.    Id, 
See  Gifts,  1;  Nbouoengb,  Z 

PARTITION. 
See  Co-TENANOT,  3,  9,  10, 11. 

PARTNERSHIP. 

1.  Power  of  a  Copartner  to  Bind  his  Assooiates  extends  to  sodi  matteit 
only  as,  in  the  ordinary  course  of  dealing,  have  refeceaoe  to  the  bnsiaesi 
in  which  the  firm  is  engaged.    Crosthwaii  v.  Jio9$,  613. 

S.  Presumption  Reqardino  One  who  Deaus  with  a  Partner  in  a  matter 
not  within  the  scope  of  the  partnership  is,  that  such  person  dealt 
with  the  partner  on  the  latter's  private  and  individual  account,  notwith? 
ftmni^mg  the  partnership  name  was  used.    Id, 

S.  Partnership  for  the  Practice  of  Medicine  does  not  authorize  one  of 
the  partners  to  bind  the  firm  by  a  note  given  in  the  name  of  the  partner- 
ship for  money  borrowed  for  the  private  and  individual  use  of  the  partner 
by  whom  the  note  was  given.    Id, 

4.  Authoritt  under  Seal  is  Necessary  to  Enable  One  Copartner  to 
Bind  the  Other  by  a  note  under  seal  in  the  name  of  the  partnership. 
TurheviUe  v.  Ryan,  622. 

•w  Previous  Parol  Assent  or  Subsequent  Adoption  will  not  render  tha 
nnaathoriaed  bond  of  a  oopartner  binding  as  to  the  other,    /d. 
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6.  Notice  ov  XhssoLtmov  of  Pabtnebship  is  SuvnonMT  m  to  straagen^  If 
the  notice  is  published  in  a  newspaper  printed  in  the  place  wliere  the 
partnership  business  is  carried  on;  bat  it  is  requisite  to  show  that  actoal 
notice  was  conveyed  to  customers  of  the  firm.  WatHnaon  v.  Bank  i/ 
Pa,,  521. 

# .  CusTOBCER  Taking  a  Newspaper  in  Which  Nonos  of  the  dissc^ntion  Is 
printed  is  not  affected  with  knowledge  of  such  notice.    IcL 

8.  Court  can  not  Deterhine  Who  is  a  Costomer,  and  can  not  reject 
proof  of  notice  published  in  a  newspaper  because  the  psrty  sought  to  be 
affected  is  a  customer;  the  determination  of  that  question  is  within  the 
province  of  the  jury.    Id. 

Ai  Pabtnbr  Intrusted  with  the  Sbtileicent  of  ▲  Disbolved  Pabtnbb- 
SHIP,  may  bind  the  partnership  by  borrowing  money  to  meet  its  aoaming 
liabilities,  and  by  actually  applying  the  money  borrowed  in  discharge  of 
such  liabilities.    EsUiie  of  Davis,  574. 

IOl  Money  Borrowed  by  a  Partner  will  be  presumed  to  have  been  bor- 
rowed for  the  partnership,  which  will  be  liable  therefor,  if  it  has  been 
applied  to  its  use.  The  principle  applies  as  well  after  a  partnership  hss 
been  dissolved  as  before.    Id, 

11.  Interest  in  Partnership  Property  Liable  to  the  Satisfaction  or 
THE  Separate  Debts  of  each  partner,  is  the  interest  of  each  in  the 
property  as  it  stands  after  the  partnership  accounts  have  been  settled, 
and  the  demands  of  the  partnership  creditors  provided  for.  Wnukm  v. 
Swing,  768. 

12.  Debtor  of  a  Partnership  can  not  be  Gabkishxd  in  an  aotkn  brooght 
to  recover  the  separate  debt  of  one  of  its  members.    ItL 

See  Slander,  2,  3. 

PATENTS. 
See  Grants,  1;  Survey,  1, 2. 

PAUPEB8. 
See  Poor  Laws,  1. 

PAYMENT. 

1.  Patmbnt  in  Wobiehless-  or  Badly  Defrboiated  Bank  Biuu  is  not  a 

valid  payment.  And  a  person  receiving  such  bills,  without  fault  or  n^- 
ligenoe  on  his  part,  in  payment  of  a  pre-existing  debt,  may  treat  the 
payment  as  void  and  resort  to  his  original  cause  of  action.  Oilman  v. 
Peek,  702. 

2.  Action  on  Book  Account  may  be  Maintained  in  such  a  case.    Id. 

S.  Payment  by  Bills  of  Bank  that  had  Stopped  Payment,  at  the  time 
it  was  made,  does  not  extinguish  the  debt,  although  both  the  peraon  who 
paid  and  the  person  who  took  the  bills  were  then  ignonuit  of  the  failort 
d  the  bank.     Wainwright  v.  Webster,  707. 

See  Negotiable  Instrumbnts,  23. 

PEEJUEY. 
See  Criminal  Law,  ft. 
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PLEADING  Ain>  PRACUCB. 

!•  Aiudavit  iob  Oommsnciito  a  Suit  bt  Wab&avt  in  Jusncs's  €k)nBT 
that  the  defencbuitt  are' non-residents,  though  sufficient  to  make  the 
warrant  regular  in  the  first  instance,  is  not  conclusive,  and  if  met  by 
mffioient  proof  to  the  contrary,  the  justice  should  set  aside  the  proceed- 
ings.    Shannon  v.  Comatodt,  202. 

S.  Plia  in  Asatxmbnt  that  Onb  of  Sevx&al  Defendants  is  a  Resident 
of  the  state  where  the  suit  has  been  oommenoed  by  warrant  in  a  justioe*8 
court,  is  bad,  because,  though  personal  to  only  one  of  the  defendants,  it 
goes  to  the  whole  suit.    Id. 

Z,  General  Issue  Pleaded  dobs  not  Waive  the  Pbofbiett  of  an  Abbbst 
of  the  defendants  in  a  suit  in  a  justice's  court,  where  the  objection  has 
been  taken  and  overruled.    Id. 

4.  Request  to  Deliver  up  Plaintiff's  Wife,  and  refusal  by  the  defendant, 

need  not  be  alleged  in  the  declaration  in  an  action  on  the  caae  for  entic- 
ing away  the  wife.     OUckriH  v.  BcUe^  469. 

5.  FOBMER  RbCOVBBT,  RELEASE,  OR  SATISFACTION  KbBD  NOT  BE  PLEADED, 

in  an  action  on  the  case,  but  may  be  given  in  evidence  tmder  the  general 
issue.    Id, 

6w  Mutual  Pbouisbs  must  be  Ck)N0UBRBNT  and  Obuoatort  at  thb  Same 
Time  to  render  either  binding,  and  must  be  so  stated  in  the  declaration. 
mica  dt  S.  R.  R.  Co.  v.  Brinckerhoff,  220. 

7*  Declaration  SsTTiNa  out  No  Promise  bt  Plaintiff  as  consideration  for 
the  defendant's  promise  is  fatally  defective  on  demurrer;  as  where  a  decla- 
ration by  a  railroad  company  sets  out  a  written  agreement  with  the  de- 
fendant, stipulating  that  if  the  company  would  locate  their  road  in  a 
eertain  place,  the  defendant,  in  consideration  of  benefits  aooming  to  him 
therefrom,  would  pay  the  value  of  certain  lands  required  for  such  loca- 
tion, and  that  afterwards,  on  the  same  day,  in  consideration  of  such 
agreement,  and  that  the  plaintiffs,  at  the  defendant's  request,  promised 
to  perform  the  agreem^t  on  their  part,  the  defendant  undertook  and 
promised  to  perform  it  on  his  part,  and  alleges  performance  by  the 
plaintiffiB  and  non-performance  by  the  defendant.    Id. 

S.  Bach  One  of  Sbvebal  Defendants  is  Entitled  to  present  his  defense 
in  the  form  of  a  special  plea,  and  can  not  be  compelled  to  adopt  the  plea 
of  the  other  defendants.     RoberU  v.  William$,  6^. 

••  Whebb  a  Demubbeb  to  a  Petition  is  Ovebruled,  but  not  With- 
dbawn,  a  withdrawal  will  be  implied  where  the  parties  go  before  the  jury 
on  an  issue  made  up  under  the  direction  of  the  court;  the  demurrer  will 
not  remain  a  confession  of  the  facts  in  the  petition.  Diekey  v.  Makehi^ 
130. 

10.  Genebal  and  Sweeping  Objechons  abb  Insufficient;  the  party  must 
point  out  objections  specifically,  to  authorize  the  appellate  court  to  in- 
terfere.    Id. 

11.  Amendments  are  not  Allowed  which  abb  Inoonstcbnt  with  the 
nature  of  the  pleadings,  or  change  the  cause  of  action.  Particular  allega- 
tions may  be  changed,  and  others  added,  provided  the  identity  of  the 
oanse  o*.  action  is  preserved.    Stewenaon  v.  MudgeU^  155. 

12.  Bbbob  will  not  Lib  for  allowance  of  amendments.  Newmmn  v.  Fotier^ 
98. 
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13.  BviDKNOB  OF  Patmevt  vncsb  Gbkxkal  lasuB  ZH  Assumpsit  is  sdmfe 
Bible.     Harma  ▼.  1/2229,  216. 

14.  CoxTBT  CAN  NOT  Ebject  Pboof  OF  A  Fact  AS  Immatbbial,  if  the  qnestioii. 
as  to  whether  it  is  immaterial  or  not  depends  upon  proof  of  another  faeft. 
The  proper  course  in  such  a  case  is  to  submit  the  proof  of  both  facts  to 
the  jury.    Day  r.  Sharp,  509. 

15.  It  is  not  Esbok  to  Refuse  Instructions,  unless  the  party  shows  proof 
to  which  they  could  be  applied.    Newman  t.  Foster,  98. 

16.  Erroneous  Instructions  abb  not  Cubed  by  the  fact  that  oorreot  hi- 
structions  accompany  them.     Hickman  v.  Orifftti,  124. 

17.  Verdict  for  Plaintiff  on  Issue  of  Non  Assumpsit  where  payment  is 
also  pleaded*  without  noticing  the  latta:  plea,  is  informal  merely,  and  noi 
defective  in  substance.     Hanna  v.  MUU,  216. 

18.  Co-defendant  is  not  Entttlbd  to  Acquittal  so  as  to  be  Made  a 
Witness  for  other  defendants,  unless  there  is  a  total  failure  of  evidence 
against  him.     Hartfield  v.  Roper,  273. 

19.  Objection  to  Bvidencb  not  Made  at  the  Tblal^  can  not  be  heard  on 
a  motion  for  a  new  trial.    Id,    * 

20.  Obder  Denying  Motion  to  be  Allowed  to  Amend  a  declaration  is  noi 
appealable.    Andere  v.  Meredith,  376. 

21.  From  a  Voluntary  Nonsuit,  a  writ  of  error  will  not  lie.  Mwmg  t^ 
GlidweU,  96. 

22.  Courts  do  not  Possess  Power  to  Nonsuit  in  Mississii^  but  they  in* 
struct  the  jury  to  find  as  in  case  of  a  nonsuit.    Id, 

23.  Whit  of  Ebbob  Coram  Nobis  is  not  a  writ  ot  right,  and  can  be  granted 
only  upon  affidavit  showing  some  error  of  fact.     Tyler  v.  Morris^  396. 

24.  Fact  Assigned  as  Ebbor  in  an  application  for  a  writ  coram  nobUf  is  not 
to  be  definitively  decided  by  the  court  in  granting  the  vrriti  but  if  the 
writ  be  granted,  the  other  party  being  properly  brought  in»  may  pleads 
and  the  issue  taken  upon  the  fact  assigned  is  to  be  tried  by  a  jury  and 
not  by  the  court.    Id, 

25.  Writ  of  Brror  Coram  Ncmis  is  not  per  ie  a  euperaedeoB,    Id. 

26.  Refusal  of  Lower  Coobt  to  Grant  a  Writ  Coram  Nobis  oaa  noi  be* 
revised  on  afi^peaL     Id, 

27.  Allowing  Amendment  WHICH  Essentially  Changes  the  Pabxbs  to  an 
action,  is  error,  if  such  change  has  the  e&ct  of  introducing  a  new  caose 
of  action,  not  contained  in  the  original  declamtion.  Emerson  v.  WSmm^ 
695. 

28.  Where  such  an  Amendment  waa  Allowed  by  a  Jusncs  of  thb  Psaob» 
the  county  court,  on  an  appeal  thereto,  must  dismiss  the  action,  and  can 
not  restore  the  declaration  and  cause  of  action  to  what  it  was  before  the 
amendment.     Id, 

29.  Decision  of  Trlal  Court  on  Questions  of  Fact  is  Final,  and  can  noi 
be  examined  into  on  exceptions.    Strong  v.  Barnes,  684. 

See  Assignment  of  Contracts,  1;  Bailments;  Commissioners,  5;  Cor- 
porations, 21;  Co-tenancy,  10;  Ejbctbcbnt,  3;  Equity,  1, 10, 15, 16$  18^ 
Guardian  and  Ward,  7;  Judomrvts,  14;  Libel,  4;  Malioious  Pbosi- 
cunoN,  4;  Mobtoaoes,  14,  23;  Neootiablb  Instbumbntb,  10,  81| 
Slander,  3,  5;  Subbttbhip,  15;  TBMPAas,  2;  Wizni8BB8»  1,  5w 
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I  «r  A  PAunoi  TmDBR  Gontbact  lOR  TBB  8faoi  ov  a  TsAft  grio» 
*  MMlMieot,  wfaetbfir  all  performed  under  one  contrAot  or  wfattfaer  per- 
lofnied  under  eereral  dUtiBct  eontrmots.    HtxdUkerg  ▼.  I^fim^  fM. 

Z  Pruwmwkht  is  that  a  Towif  HAS  Two  OrsRSsm  of  thx  Pook  until 
tlie  oontrary  appears,  where  'tiie  statute  reqniras  each  town  to  elect  two. 
Dvmiing  r.  Bvgar,  228. 

Z,  Ora  ov  Two  Otkbskbs  of  tmi  Poob  mat,  by  Consent  of  thb  Other, 
Act  alone,  as  the  agent  or  deputy  of  both,  in  applying  for  and  execut- 
ing a  warrant,  under  the  statute,  against  the  property  of  one  who  haa 
absocmded,  leading  his  family  chargeable  to  the  town,  and  the  oo—ent  of 
the  other  overseer  will  be  presumed,  if  the  warraDt  k  regnlar  on  its  face, 
and  recites  an  application  by  both.    M, 

4.  Pbesdmption  that  an  Ovbrseeb  of  the  Poor  Acted  BEoirLABLT,  and 
with  the  consent  of  his  colleague,  in  proceeding  against  the  property  of 
one  who  has  absconded  leaving  his  family  chargeable  to  the  town,  must 
prevail,  and  justify  his  acts  untU  the  want  of  sudi  censent  is  afBzm- 
athrely  shown  by  the  testimony  of  the  other  overseer,  he  being  a  oom- 
petmt  witaess.    Id, 

fiw  £btubn  in  the  Name  of  onlt  One  of  the  Otersbbbs  el  tbe  poor  of  a 
seizure  of  the  property  of  one  who  has  absconded,  leaving  his  family 
chargeable  to  the  town,  is  informal  only,  if  jurisdiction  has  been  regu- 
larly acquired,  and  not  impeachable  in  an  action  against  the  overseer  who 
made  the  seizure.    Id. 

POSSESSION. 
See  Bona  Fide  Purohabers,  4. 

POWER  OF  ATTORNEY. 
See  AoENOT,  8. 

PRE-EMPTION. 
See  Grants,  2,3. 

PRESCRIPTION. 
See  BaamnffTB,  1-3,  6,  7;  WATEROouBsn,  1^  4 

PRESUMPTIONS. 

PoOBIflfllON,  2;   AOENOT,    15;   EVIDENCE,  0;   KmOOABU  IM' 

wnxnaam,  6;  Partnership,  2,  10;  Poor  Laws,  8;  4. 

PRINCIPAL  AND  AGENT. 
See  AoENGT. 

FBIVILEGEJ)  COMMUNICATiaBni. 
See  Slander,  6-11. 

PROBABLE  CAUSE. 
See  Libel,  2,3. 
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PBOCESS. 

L  Simufy^  Rbtubn  is  Conolusive  as  to  the  iaott  tharein  Mt  forth,  i^^ 
the  partiee,  as  f»r  as  the  particular  aotion  is  oonoemecL  Tfaw,  if  the  re^ 
torn  state  that  property  replevied  was  surrendered  to  the  defendant 
upon  his  giving  bond,  the  latter  may  not  show  that  less  property  was 
replevied  from  him  than  appeared  from  the  return.    Knowle$  ▼.  Lord^  525. 

"2,  Giving  Bond  CovDinoNED  to  Rxtubk  Propxbtt  Bxflkvied  will  pre- 
clude defendant  from  asserting  that  less  property  was  replevied  than  is 
described  in  the  bond.     Id. 

3.  Void  Fbocbss  must  be  8kt  aside  or  Vacated  before  trespass  csn  be 

maintained  against  the  party  who  caused  it  to  issue,  for  acts  done  there- 
under.   Dap  V.  Sharpf  509. 

4.  PROCESS  me&blt  Voidable  Ajtobds  Justitication  for  acts  that  have 

been  done  thereunder.    Id, 

5.  Whether  Warrant  Bonkino  "  State  of  Missouri,  Cguvtt  of  Colb» 

88."  would  be  valid  or  not,  quart,    ffiekman  v.  Or^finf  124. 

6.  Issuance  of  a  Warrant  on  Incompetent  Tbstimont  is  merely  errooe* 

ous,  and  does  not  render  the  proceeding  void,  as  where  the  warrant  Is 
issued  solely  on  the  testimony  of  the  wife  of  the  person  whose  property  Is 
seised  thereunder.    Dawnbtg  v.  Rugar^  223. 

PBOCHEIN  AML 
See  Infancy,  9. 

PROTEST. 
See  Neootiable  Instruments,  SOl 

PUBLIC  LANDS. 
See  Executions,  15;  Grants. 

QUANTUM  MERUIT. 
!•  One  mat  Beoovse  on  Quantum  Meruit  for  Work  Dora  under  a  Con- 
tract, although  it  was  not  performed  according  to  sudi  contraot,  if  the 
work  is  beneficial  to  him  for  whom  it  has  been  done,  and  the  parties  can 
not,  on  a  rescission  of  the  contract,  be  placed  tn  Maiu  q^o,    OUmem  v. 

2.  One  who  Promises  to  Pat  for  Work  when  Done,  or  Giyb  ms  Note 
therefor  payable  in  a  year,  is,  on  his  refusal  to  give  his  note,  immediatdy 
liable  to  an  aotion  for  the  amount  due  for  such  work.    Id. 
See  Infanct,  10. 

RATIFICATION. 
See  Infanct,  7. 

RECORDS. 
See  Evidence,  1,  2,  4^. 

REMAINDERS. 

CONTETANCE  TO  QrANTBE  FOR  LiFE  WITH   REMAINDER  tO  SUCh  perSOOS  SS 

he  might  by  will  appoint,  or,  in  default  of  any  appointment,  to  the  heirs 
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-of  tiM  grantee,  vests  the  title  in  the  heirs  of  the  latter,  as  against  a 
pnrohsssr  at  a  sale  of  the  premises  under  a  foredosore  <rf  a  mortgage, 
^■suntsd  by  the  grantee  daring  his  life-time.    Bentkam  ▼.  SmSihf  609. 
See  TBoysR,  I,  2;  Wills,  6. 

RENT. 
See  Landlobd  and  Tkkamt,  2-4»  8. 

REPEAL. 
See  Statutbs,  1. 

REPLEVIN. 
See  BAiuiBina 

RESCISSION  OF  CONTRAOTS. 
See  Sales,  4,  5. 

RETURN. 
See  Executions,  9, 10,  17. 

SALES. 
>  CoivTaAOT  TO  DsuvEB  Whsat  to  a  Millbb  and  to  Take  Floub  there- 
lOB  of  a  specified  quality,  at  the  rate  of  a  certain  number  of  pounds  for 
so  many  bushels  of  the  wheat,  is  a  sale  and  not  a  bailment,  where  there 
is  no  agreement  to  manufacture  the  flour  from  the  wheat  delivered;  and 
one  purchasing  from  the  miller  flour  made  from  the  wheat  so  delivered, 
is  not  liable  in  replevin  to  the  party  delivering  such  wheat.  Smith  v. 
Cflark,  213. 
,  Vendok  of  Goods  to  be  Paid  fob  bt  Note  Payable  in  Futubo,  if  such 
note  Ib  not  given,  may  sue  immediately  for  a  breach  of  the  special  agree- 
ment and  recover  the  value  of  the  goods  as  damages,  though  he  can  not 
sue  for  goods  sold  and  delivered  until  the  term  of  credit  expires.  Hanna 
V.  MilU,  216. 

Evidence  of  a  Sale  of  Ooods  to  be  Paid  fob  bt  a  **Satisfaotobt 
Note"  will  not  support  a  declaration  on  a  sale  for  the  purchaser's  note 
"  to  the  order  of,  and  indorsed  by,  a  person  who  should  be  satiifactory** 
to  the  vendor,  there  being  no  evidence  of  a  usage  attaching  such  meaning 
to  the  words  used  at  the  sale.     Id. 

To  Rescind  a  Contbact  of  Purchase,  the  vendee  must  return  the  prop- 
erty, unless  it  be  entirely  worthless  to  both  parties.  Perlep  v.  BaJch^  56. 

Pabtial  Failubb  of  Considebation,  or  breach  of  warranty,  or  deception 
in  the  quality  or  value  of  goods  sold,  may  be  shown  in  mitigation  of 
damages,  in  an  action  to  recover  the  purchase  price.    Id, 

Contbact  fob  the  Transfeb  of  Pbopxbtt,  by  the  terms  of  which  the 
purchaser  advances  a  part  of  the  purchase  money,  and  the  seller  reserves 
the  right  to  abrogate  the  contract  by  returning  the  money  so  advanced, 
with  interest,  at  a  particular  time;  and  if  not  so  abrogated,  the  contract 
to  be  executed  by  the  purchaser  paying  the  residue  of  the  purchase 
nK>ney,  and  the  seller  surrendering  the  possession  of  the  property,  is  a 
conditional  sale  and  not  a  mortgage.  Tucker,  P.,  and  Bbooke,  J., 
dissenting.    Mos9  v.  Orten,  731. 
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7«  BjRBMTioir  OF  PoasnttOK  bt  a  V  shdok  will  hot  CaAMom  IJm  i 

of  a  conditional  nlo,  ao  m  to  rander  tho  aaoio  a  morlg^eo.    Id, 

8.  WncBS  A  PLAiimpr  nr  a  Suit  to  Bjhibbm  a  Mobxqaob  Faob  ky  Maaon 

of  tho  oonrt  holding  the  traaaaotion  aued  on  to  be  a  conditional  sale, 
equity,  to  prevent  farther  litigation,  will  order  a  decree  in  favor  of  the 
plaintiff  for  the  balance  of  the  pordiaae  price,  with  interest,  but  withoat 
ooeta.    Id, 

9.  Qnb  Who  Sells  Personal  Pbopebtt  that  He  dobs  not  Own,  ia  Uabla 

in  aaaonipsit  on  his  warranty.     Strong  t.  Bamea,  684. 

See  Fbaud,  3;  Fbaubulbht  Cowbyanobs;  Wabrantt. 

8GHOOU3. 

1.  Bbtwbbn  Sohoolmastbr  in  Pitblio  School  aitd  thb  Pabbntb  of  Pvpiu^ 

there  ia  no  privity  of  contract.    Spear  v.  CfumnUngti,  63. 

2.  Sohoolmasteb  in  Pcbuo  School  is  not  Bbsfonsiblb  to  a  pannt  lor 

refuaing  to  receive  and  inatmct  hia  child.    Id, 

SET-OFF. 

1.  Claim  against  Insolvent  Estate  of  Dboedbnt  may  be  Offsbt  in  chan- 

cery against  one  in  favor  of  the  eatate,  although  the  claimant,  owing  to 
an  agreement  of  the  adndnistrator  to  allow  it,  neglected  to  preaant  hia 
claim  to  the  commissioners  on  the  estate.    Nimt  v.  Bood,  609. 

2.  Unliquidated  Claim  can  not  be  Oitset  in  Cbanoebt;  Imt  a  decree  may 

be  deferred  to  enable  the  claimant  to  have  it  liquidated.    Id, 

SHERIFFS. 

1.  Shebiff  Holding  Inquest  to  Tbt  a  Claim  to  Pbopebtt  haa  anthority 

to  exclude  illegal  testimony.    Obart  v.  Xeteon,  182. 

2.  Becexft  Given  bt  the  Defendant  in  Atxaghment  TO  thb  CLADfAMTloff 

the  purchase  price  of  the  property  is  competent^  and  prima  JiMcU  ev<* 
dence  that  the  property  was  sold  to  the  claimant    Id, 

See  ExEouTiONSy  1,  2,  10-13;  Pbocbss,  1;  Subbttshxf,  4-7. 

SLANDER. 

1.  Wobds  Impuonino  thb  Solvevct  of  a  PBB0ON  and  affecting  hia  credit 

are  actionable,  though  not  apoken  in  relation  to  hia  partioiilar  trade  or 
buainess.     Davis  v.  J^nf,  584. 

2.  Slandekino  a  Pabtnbb  bt  Decuouno  him  to  bb  Insolvbnt,  ia  no 

slander  of  the  firm  of  which  he  is  a  member.    Id, 

8.   COPABTNEBS  NeBD  Tttn  JOIN  IN  AN  ACTTON  OF  SLANMBfOT  WOrdaaffMt- 

ing  tiie  mercantile  character,  credit,  or  solvency  of  one  of  tham.    Id, 
4.  Measube  of  Damages  in  an  Action  of  Slander  ia  a  qneation  for  the 

jury  to  consider  relativdy  with  that  of  malice.    Id, 
6.  Vebdict  in  an  Action  of  Slander  will  not  be  Dibtubbbd,  beeanae  the 

damagea  awarded  were  in  excess  of  what  the  oonrt  in  its  diacration 

might  have  thought  proper.     Id, 
6.  Words  Spoken  bt  Counsel  or  bt  a  Partt  CoKDocmio  ma  own  Ca8B» 

in  tiie  oourae  of  judicial  proceedinga,  if  relevant  and  pertinent  to  the 

queatioQ  before  the  court,  are  privileged,  and  not  anb}eot  to  an  action  for 
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ilHidflr,  lioweTer  fake,  OMlieioiis,  and  injinloiis  tiiey  may  be.  ffatHngM 
▼.  Lush,  330. 
%  WoBB8NOTltHJrrAifTaKPxRTi2nEirrTOT]nKATTBKiirQuB9TKNr,apokeii 
in  tfte  eoone  of  {ndkial  prooeedings,  aire  nevertbeieeB  pririleged  if  spokeo 
in  good  faith,  nnder  a  belief  tbat  they  were  relevant  and  proper,  and  with- 
oat  actual  malice,  of  which  the  jury  are  to  judge.    Id. 

€*  FUVILBOS  WILL  NOT  AVAIL  ON  A  MOTION  IN  AkRXST  OF  JUDOHXNT  against 

the  defendant  in  slander,  where  there  are  special  pleas  that  the  words 
were  used  in  the  course  of  judicial  proceedings  in  conducting  the  defend- 
ant's own  cause,  were  relevant  and  pertinent,  and  were  not  spoken  mali- 
ciously, and  those  facts  being  put  in  issue  are  all  found  against  the  defend- 
ant.    I(L 

!9.  KSITHBR    PaBTISS    NOB    THEIR    COUNSEL  ARE  LIABLE  TO  AN  ACTION  OF 

SLAin>ER  for  words  spoken  bona  fide,  in  the  ordinary  course  of  judicial 
proceedings;  but  a  party  claiming  this  protection  must  have  spoken  the 
words  in  the  reasonable  and  necessary  defense  or  pursuit  of  his  rights, 
and  words  spoken  by  oouhsel,  to  be  privileged,  must  have  been  spoken  in 
the  dischajrge  of  his  duty  to  hift  client,  and  must  have  been  pertinent  to 
the  matter  in  question.    Mower  v.  Wal&on,  7(M. 

10.  Privilbob  of  Counsel  and  Client  in  this  Respect  are  Co-extbnsivb. 
Id, 

11.  Words  "That  is  a  Lie"  Spoken  to  a  Witness  while  Testiftino  to  a 
material  point  in  a  caose  then  on  trial,  are  actionable,  if  spoken  by  a 
party  maliciously,  and  with  intent  to  defame  such  witness,    ii. 

SPECIFIC  PERFORMANCE. 

1.  Spbofio  PEBFORBfANOE  WILL  NOT  BE  Decossed  when  the  piarty  applying 
has  omitted  to  execute  his  part  of  the  agreement  by  the  time  appointed, 
unless  he  can  satisfactorily  account  for  such  omission,  or  the  other  party 
has  expressly  or  impliedly  assented  to  such  delay.    Lewis  v.  Woods,  110.. 

■t,  Pabtt  Loses  Right  to  Specifio  Performance,  when.— Where  a  party, 
by  the  terms  of  the  sale,  agrees  to  pay  a  certain  amount  in  cash  and  give 
his  promissory  notes  for  the  balance,  and  pays  but  a  portion  of  the  cash, 
and  refuses  for  two  years  to  pay  the  balance  or  to  execute  the  notes,  he 
is  guilty  of  such  negligence  that  he  will  not  be  decreed  a  specific  per- 
formance.   Id. 

X  Specific  Performance  of  Contract  which  Originated  in  Breach  of 
Faith  will  not  be  decreed.     Patterson  v.  Martz,  474. 

-4,  Unexplaisced  Delay  of  Vendor  for  Seven  Years,  and  great  rise  in 
value  of  the  lands  forming  the  subject-matter  of  the  contract,  constitute 
an  insuperable  objection  to  the  granting  of  a  decree  for  the  specifio  per* 
formance  of  a  contract  for  the  sale  of  lands.    Id. 

£,  Facts  Showing  Abandonment  of  a  Contract  by  the  Plaintiff  furnish 
a  decinve  answer  to  his  prayer  for  a  specific  performance  thereof.    Id. 

STATUTE  OF  FRAUDS. 

JIbmqrakdum  of  Contract  for  Sale  of  an  Interest  in  Lands  which 

oonsisted  merely  of  an  invoice  commencing  with  the  words,  "Invoice  of 

articles  purchased  by  S.  Pipkin  and  R.  Oliver  of  Wm.  R.  James,  this 

twenty-ninth  August,  I8f6,**  and,  after  speoifjrinf  numerous  article^ 
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oondnding  with  the  wotds,  "One  ioe-honae  and  lol^  one  hundred  aaA 
forty  dollars,'*  is  not  a  raffident  memonrndnm,  within  the  statata  o# 
frauds,  to  bind  the  porchaser  in  respect  to  the  real  prtqpertj,  and  he  nu^ 
reoorer  the  porchase  money  paid  thereon.    Pipkin  ▼.  JameSf  662. 

STATUTE  OP  LIMITATIONS. 

1.  Entkt  on  Land  Avoids  Operation  of  Statutb  of  LnoTATioHS  as  effbetn- 

ally  as  an  action,  bat  to  have  that  effect  the  entry  mnst  bear  on  fts  face 
an  unequivocal  intent  to  resume  the  actual  possession.  A  Uenuu  v.  Oamp^ 
heU,  494. 

2.  Running  of  the  Statute  of  Limitations  is  not  Suspended  by  a  die- 

ability  which  occurs  subsequently  to  the  time  that  the  right  of  aotioft 
accrued.  Bensell  v.  ChaneeUor,  561. 
8.  Statute  of  Limitations  Operates  upon  a  Cause  of  Action  against  an 
attorney  at  law  for  negligence  in  not  procuring  judgment  to  be  entered, 
and  execution  issued,  in  an  action,  from  the  time  when,  through  the  fttl- 
ing  drcnmstances  of  the  debtor  rendering  a  loss  probable  and  calling  for 
diligent  action,  the  actual  neglect  in  forbearing  to  cause  judgment  to  be 
entered  and  execution  ireued  occurred.     T^muu  v.  Brvin^  686. 

4.  Action  against  an  Attorney  at  Law  for  Neguoenge  is  barred  hj 

statute  of  limitations,  although  conmienoed  as  soon  as  plaintiff  ascer^ 
tained  definitely  that  the  consequence  of  the  neglect  was  a  loss  of  bb 
debt,  if  the  negligence  itself,  which  was  tiie  incidental  cause  of  the  1obb» 
had  not  happened  within  four  years  previous.    Id, 

5.  Damages  Developing  Subsequently  to  the  Act  of  Neguosvob  oom- 

plained  of,  do  not  constitute  a  new  cause  of  action.    Id, 
See  Contribution,  1;  Mortgages,' 1,  2;  Parent  and  CniLDy  2: 

STATUTES. 

1.  Repeal  of  Statute  while  Prosecution  under  it  is  PiNDnrOy  puts 

an  end  to  such  prosecution,  unless  there  jb  a  saving  dense  in  the  repealing 
act.  And  this  is  the  case,  not  only  where  the  latter  act  expressly  zepealf 
the  former,  but  also  where  its  proviuons  are  inconsistent  with  the  for- 
mer, although  there  be  no  annulling  words  or  repealing  clause  therem. 
Abbott  V.  CommonweaUh,  492. 

2.  Construction  of  Common  Law  Terms  in  Statutes. — ^Where  tenne  used 

in  the  common  law  are  contained  in  a  statute  or  the  constitution,  without 
an  explanation  of  the  sense  in  which  they  are  employed,  they  should  re- 
ceive that  construction  which  has  been  affixed  to  them  by  the  common 
law.  CarpenUr  v.  St€Ut,  116. 
&  Special  Words  are  not  Esseittial  to  Revive  a  Statute  providing  te 
the  construction  of  a  railroad,  which  has  expired  because  the  work  has 
not  been  commenced  within  the  time  therein  limited,  but  a  statute  paieed 
after  such  expiration  extending  the  time,  will  be  a  sufficient  reviw* 
Crocker  v.  Cram,  228. 

See  Corporations,  11;  Waterooubsbs,  tk 

STREETS. 
See  Municipal  Corporations,  6»  •,  lOl 
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SUBROGATION. 
See  SuRBTTSBiP,  10,  17. 

SURETYSHIP. 

!•  SUBITT  O   UlTDKB  KO   ImPUED   CoMTBAOT  TO   iNDXMinFT  fBB  DbAWBI- 

upon,  the  Utter's  paying  the  hill  for  the  drawer's  aocommndatimi,  having 
notice  of  the  soretyship,  a  surety  being  bound  only  by  his  express  con- 
tract.    QfiffiHi  V.  Reed,  267. 

2.  Surett's  UiTDKBTAKiNO  IS  THAT  THE  Drawes  WILL  AocEPT  and  pay  th# 
bill;  and  when  the  bill  is  paid  by  the  drawee,  the  surety's  contract  is  ai 
an  end.    He  has  no  contract  with  the  drawee.    Id. 

t.  Adding  the  Wobd  **Substt**  to  the  Signature  of  one  signing  a  bill 
with  the  drawer,  gives  notice  to  all  to  whose  hands  it  may  come  that 
the  person  so  signing  Ib  liable  only  as  a  surety.    Id. 

i.  Flaintitf  in  Suit  against  Sureties  of  Shebut  must  Show  Damags 
sustained  by  him  through  the  sheriff's  neglect  or  ftulnre  in  the  peKform- 
ance  of  his  duty.     CommonweaJUh  v.  McCoy ^  445. 

ft.  Sheriff,  in  Executing  Fieri  Facias,  must  be  Governed  bt  the  Sum 
Indorsed  on  the  back  of  the  writ,  and  not  by  that  contained  in  the  body 
of  the  writ.  The  indorsement  on  the  writ  is  the  official  act  of  the  protho- 
notsry,  and  is  presumed  to  be  right  until  the  contrary  Ib  shown.    Id. 

C  Fees  of  Officers  are  not  Recoverable  in  action  against  sureties  of 
sheriff  to  recover  money  collected  by  him  on  an  execution,  except  where 
such  fees  were  previously  advanced  by  the  plaintiff.    Id, 

7*  Sheriff  is  Presumed  to  have  Collected  Amount  of  Fieri  Facuj* 
which  he  has  held  in  his  hands  for  several  years  without  retoming,  and 
the  burden  of  proving  that  he  did  not  collect  it,  is  upon  him  or  Ids  sure- 
ties.   Id. 

S.  To  Recover  against  Sureties  of  Constable,  it  is  sufficient  to  show 
that  he  was  insolvent  in  fact  when  the  action  was  commenced.  Shan§  v. 
OomnumweaUhy  477. 

9.  Where  there  is  a  Surett  for  a  Debt  Secured  bt  Mortgage,  th# 

creditor  has  an  election,  of  which  he  can  not  be  deprived,  whether  he  shall 
proceed  in  equity  upon  his  mortgage,  or  at  law  against  the  debtor  or 
surety.    CfuUum  v.  Oainef,  757. 

10.  Surett  Who  has  Paid  his  Principal's  Debt  is  Entitled  to  all 
Securities  held  or  acquired  by  the  creditor.    Id, 

11.  Creditor  Who  Parts  with  or  Renders  Unavailable  Securities  or 
a  fund  which  he  would  be  entitled  to  apply  in  discharge  of  his  debt,  as  a 
general  rule  exonerates  a  surety  for  the  debt  to  the  extent  of  the  value  of 
such  securities  or  fund.    Id, 

12.  Crbditob  Who  has  Disabled  Himself  from  surrendering  to  the  sorety 
the  means  of  reimbursement  which  he  once  possessed,  is  not  to  be  injured 
thereby,  if  he  acted  without  a  knowledge  of  the  rights  of  other  persons 
and  with  good  faith  and  just  intentions.    Id. 

IS.  Purchase  bt  Mortgagee  of  the  Equitt  of  Redemption  does  not 
BxTiNOUiSH  the  mortgage  so  as  to  release  a  surety  for  the  mortgage  debt, 
where  the  creditor  disavows  that  it  was  his  intention  to  extingnish  the 
■K>rtgage,  and  avows  that  he  will  apply  the  rents  and  profits  of  the  land 
in  extinguishment  of  the  mortgage  debt.    Id. 
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14.  SuRBTT  OF  A  PuBOHASBB  ov  Land  AT  A  Sali  on  %  spedAed  credit  iiiid«i 
a  decree  in  chancery,  the  title  being  retained  until  the  porohaee  money 
should  be  paid,  may  charge  the  land  for  the  payment  of  the  sum  for 
which  he  is  liable,  in  the  hands  of  an  assignee  of  the  purchaser  who  took 
it  in  good  faith,  without  notice;  nor  is  the  title  of  the  assignee  benefited 
by  the  fact  that  he  had  afterwards  bought  in  the  same  land  at  a  sale  un- 
der execution  against  his  assignor,  paying  a  valuab>  consideratioii 
therefor.    Polk  v.  QaUant,  410. 

16.  Assignor  of  Land  Affxcted  bt  a  Trust  is  not  a  Nbcessart  Partt 
to  a  bin  against  his  assignee  in  an  action  by  a  surety  of  the  former  to 
charge  lands  in  the  bands  of  the  latter  for  the  paymtint  of  the  purchase 
price  for  which  the  surety  was  bound,  when  the  bill  sets  out  that  the 
defendant  Ib  the  assignee  of  the  entire  interest  in  th«  land.    Id, 

10.  Actual  Pathbnt  Nbkd  not  bs  Mai>b  by  a  surety  tw  enable  him  to  sus- 
tain an  action.    Id, 

17.  Surety  on  an  Appeal  Bond  Who  ib  Compelled  to  Pat  the  judgment 
is  entitled  to  be  subrogated  to  all  the  rights  of  the  judgment  oreditor. 
JdcClung  V,  Behme^  739. 

18.  SUREIT  ON  AN  APPEAL  BOND  WhO  HAS  BEEN  COMPELLED  TO  PaT  THI 

Judgment  can  recover  interest  on  the  amount  of  the  original  jtidgmant» 
but  not  on  the  damages  and  costs  of  appeaL    Id, 

See  Executors  and  Administrators,  6;  Judgments,  2. 

SURVEY. 
t.  To  Bring  Plat  within  Rule  of  Closed  Survst,  the  line  of  dMnoa 

must  be  marked  on  the  ground.    Newman  v.  Foster,  98^ 
"2,  A  Map  and  Certutioate  of  Survey  are  not  CoNomsivm  Bvxdbkci  jwr 
•e  that  the  lines  were  run  as  marked  on  them,  but  they  aie  open  to  «s* 
planation  by  the  surveyor.    Id, 

.    See  BoraiDARUSfl^  9;  GRAiraa. 

TAVERNS. 
See  Inns,  1,  2. 

TAXATION. 
X  Municipal  Gorpobation,  if  Authorized  bv  Crabrh,  mat  iMVon  a 

Tax  on  the  privilege  of  selling  ardent  spirits^  for  the^puvpoMS  of  iwenaa. 
Jliafor  V.  Beadjf,  846. 

2.  Taxation  of  Sale  of  Liquors  bt  Munioipalitt  is  valid  agaiast  aa  indi- 
vidual engaged  therein  under  a  license  from  the  state.     Id, 

t.  Tax  Imposed  bt  Municipalitt  is  not  Void  as  oppressive  and  oarsasoo* 
Me,  unless  it  be  shown  that  the  amount  imposed  is  oofltparstively  fei 
eoKoess  of  that  whtch  the  nooeesities  or  intsreste  of  the  eorpoiaitMa  require. 
M. 

i.  Plea  \vhich  Avers  that  a  Tax  is  Opfbbsiti  akd  Unbqual  isr  iasnib- 
dent,  unless  it  set  forth  other  fsots,  from  wbioh  it  nay  be  < 
that  the  tax  li  efpnssive,  and  therefore  void.     M 

TENANTS  IN  COMMON. 

See  Co-TBNAKOX. 
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TENDER. 
See  Damaobs,  2;  Nbootiablb  Instbuioemts,  22. 

TRESPASS. 

1.  Trespass  Quarb  Glausum  Frboit  oak  not  be  Sustainbd  against  a  oor- 

poration  aggregate.     Foole  ▼.  CineinncUiy  420. 

2.  Obneral  Demurrer  in  an  Action  of  Trespass  vi  et  armi$  must,  if  ras- 

tained,  inure  to  the  advantage  of  all  the  defendants,  when  the  act  com- 
plained of  could  not,  either  in  point  of  fact  or  of  law,  be  joint.    Id. 

t.  Treble  Damaoes  can  be  Recovered  for  Trespass  on  Timber  Lands, 
only  iifhen  the  act  was  done  knowingly  and  willfully.  If  done  by  mis- 
take or  accident,  recovery  can  be  had  only  for  the  value  of  the  injury 
actually  sustained.     BcUchelder  v.  Kelly ^  174. 

4.  Treble  Damages  can  not  be  Reoovered  for  Haitlino  awat  Timbbb 
cut  by  mistake  on  another's  land,  even  if  done  after  the  mistake  was  dis- 
covered.   Id, 

G.  EviDBKCB  IN  AN  ACTION  FOR  TRESPASS  ON  TiMBER  Lands,  uudef  the  stat- 
ute, is  regulated  by  the  rules  of  the  common  law,  and  is  not  oonfined  to 
the  parties  to  the  action;  such  latter  evidence  is  merely  cumulative.    Id, 

-0.  Defective  Inclosurb. — Where  a  party  neglects  to  keep  a  sufficient  inolos- 
ure,  imder  the  act  of  1822,  of  Mississippi,  he  has  no  authority  to  take 
the  redress  into  his  own  hands  for  any  injury  he  may  have  sustained  in 
consequence  of  such  insufficiency.     Dickaon  v.  Parher,  78. 

7.  Right  to  Distrain  Cattle  Damage  Feasant  does  not  exist  unless  the 
owner  of  the  cattle  would  be  liable  to  an  action.     Id, 

€.  Trespass  is  the  Proper  Remedy  where  there  is  no  right  to  distrain  and 
the  seizure  is  illegal. 

9.  Abuse  of  Legal  Authority  or  License  by  one  who  at  first  acted  with 

propriety  imder  it,  makes  him  a  trespasser  db  initio.    Id. 

10.  Liability  for  Distraining,  when  Exists.— Where  a  mule  got  into  the 
defendant's  grounds,  in  consequence  of  the  insufficiency  of  his  fenoe,  and 
was  destroyed  by  his  act,  he  is  liable  to  the  owner  for  its  value.    Id. 

11.  Measure  of  Damages  in  such  a  Case  is  regulated  by  the  jury.    Id. 

12.  Trespass  Lies  against  the  owner  of  Cattle  which  escape  into  the 
lands  of  another,  even  though  against  the  will  of  such  owner.  FortyUia 
V.  Prict,  465. 

It.  Cotbnant  not  to  Sue  One  of  Two  Joint  Trespassers,  does  not  op- 
erate as  a  discharge  of  the  other.     Siicw  v.  CJiandler,  140. 

14.  Nothing  Short  of  Payment  of  Damages  by  one  joint  trespasser,  or  a 
release  under  seal,  can  operate  to  discharge  the  other.     Id. 

16.  Any  Partial  Payment  Made  by  a  Co-trespasser  in  satisfaction  of  the 
damages  sustained  by  reason  of  the  joint  trespass,  inures  to  the  benefit 
of  the  other,  and,  in  an  action  against  the  latter,  must  be  considered  by 
the  jury  in  determining  the  amount  of  their  verdict.    Id. 

10.  One  may  Lawfully  Turn  into  the  Highway  Horses  Found  Tres- 
passing in  hlB  inclosure,  although  their  getting  into  the  inclosure  was 
due  to  the  insufficiency  of  a  division  fenoe  which  he  and  the  owner  of  the 
horses  were  equally  bound  to  maintain.     Humphrey  v.  D<mgla$$,  668. 

17.  Motptb  with  which  a  Lawfui^  Act  is  Done  can  never  alter  the  char- 
acter of  such  act.     Id, 

Am.  Dso.  Vol.  XXXIY-«3 
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18.  Trespass  mat  bb  Maui  tainbd  bt  Ownxb  or  Pkbsonal  Pbopbbtt  lor 
conversion  thereof,  although  he  was  not  in  the  actual  poeaesdon  of  11 
Edwcurds  v.  Edvoarda,  711. 

See  Co-T£NANCT,  1,  12;  Executions,  18;  Judo&oknts,  8;  Jjandlord  akd 
Tenant,  5;  Pbocbss,  4. 

TROVER. 

1.  Action  op  Tbovkb  bt  a  Person  Entitled  to  Estate  in  Remainder  in  a 
female  slave,  to  recover  for  a  conversion  alleged  to  have  oocunred  during 
the  ezistohce  of  a  precedent  life  estate,  imposes  upon  the  plaintiff  the 
burden  of  proving  the  slave  to  have  been  alive  at  the  time  Uis  estate  in 
remainder  vested  in  possession.     Levm  v.  Mobley,  379. 

S.  Trover  can  not  be  Maintained  bt  Owners  op  Estate  in  Remainder, 
to  recover  for  a  conversion  occasioned  by  an  absolute  sale  of  the  entire 
estate  in  the  property  by  a  purchaser  from  a  precedent  tenant  for  life, 
where  such  sale  was  made  during  the  continuance  of  the  particular  life 
estate.    Id. 

Iw  Trover  can  bb  Sustained  onlt  where  the  plaintiff's  right  of  imTnedistt 
possession  was  complete  at  the  time  of  the  alleged  conversion.   Id, 

TRUSTS  AND  TRUSTEES. 

1.  BxBOunoK— Rbsui/tino  Trust  prom  Purchase  op  Land  mat  be  Showit 
by  parol,  and  is  subject  to  execution  against  the  beneficiary.  SmitMeal  ▼. 
(?rc^,  664. 

S.  Purchase  op  Land  and  Patment  op  Consideration  by  one  who  prooarsd 
the  deed  therefor  to  be  made  out  to  his  brother,  creates  a  resulting  trust 
in  favor  of  the  purchaser,  and  a  levy  thereon  by  execution  is  oonstructive 
notice  to  subsequent  purchasers  from  the  trustee.    Id, 

8.  Subsequent  Purchaser  op  Trust  Propbrtt  can  not  be  Pbotbotkd  ai 
an  innocent  purchaser,  unless  his  plea  or  answer  contain  explicit  aver* 
ments  that  he  purchased  for  a  valuable  consideration,  without  notios^ 
and  that  he  has  taken  a  conveyance  of  the  legal  titie.    Id, 
See  Dedication,  2;  Husband  and  Wipe,  2,  3. 

UNDUE  INPLUENCE. 
SeePRAUD. 

USAGK 
Parties  can  not  be  Appeoted  bt  Usages  in  Dsbooatiok  cp  Lawb  tiial 
bind  them.    Atwood  v.  Reliance  Trans,  Co,,  503. 

USE  AND  OCCUPATION. 
See  Vendor  and  Vendee,  4. 

VENDOR  AND  VENDEE. 
L  Whxrb  One  Who  has  a  Power  to  Sell  and  an  interest  in  land,  executes 
a  conveyance  thereof,  without  referring  to  the  power,  the  land  shall  pass 
by  virtue  of  his  ownership,  even  though  his  ownership  be  of  a  part  only, 
while  his  power  is  over  the  whole.     Hay  v.  Mayers  433. 
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%  OommrANOB  ov  Lavins  nr  thb  Advibss  Pobbbsbiok  of  anottMr  is  Talid. 

t,  PUBOHASEB  IS    SUBJECT  TO  EQUITIES  AGAINST  HIS  VeNDOB  in  tWO  Cases: 

1.  Wlien  the  purohase  is  of  a  legal  title,  bat  with  notice  of  an  equity  in 
another.  2.  When  the  pnrohase  is  of  a  mere  equity  only,  whether  with 
or  without  notioe  of  a  prior  equity.  Poik  v.  Ocdlant^  410. 
i.  Action  fob  Use  and  Oooupation  of  Land  oan  not  be  Maintained  against 
one  who  held  the  same  under  a  contract  of  purchase  which  fell  through 
owing  to  failure  of  title  on  the  part  of  the  plaintiff,  without  any  fault  on 
the  part  of  the  defendant.    Hough  v.  Birgtf  682. 

SeeADVEBSB  Possession,  1;  Remaindbbs;  Sursttship,  14. 

VERDICT. 
See  JuBT  AND  JuBOBS,  3-7;  Pleading  and  PBAoncn,  17;  Slandbb,  5b 

WARRANTY. 

L  To  Constitute  a  Wabbanty,  an  Express  Affirmation  of  Quality  or 
condition  is  necessary;  a  mere  expression  of  opinion  is  not  suflSdent. 
Kifdey  v.  Fltrpatrick^  108. 

SL  Whether  an  Affirmation  Amounts  to  a  Warranty  is  a  question  for 
the  jury,  and  a  bill  of  sale  containing  the  alleged  warranty  should  be 
submitted  to  the  jury  for  determination.    Id» 

S.  Ant  Language  Showing  an  Intention  to  Warrant  is  sufficient;  the 
word  *'  warrant"  is  not  necessary.     Id, 

4.  Impued  Warranty  in  Sale  op  Chattel  does  not  arise  from  affirmation 
of  soundness,  which  proves  to  be  unfounded.  MeFarland  v.  Newman^ 
497. 

ft.  Naked  Averment  of  a  Fact  is  neither  a  Warranty  Itself,  nor  evi- 
dence of  one.  It  may,  with  other  circumstances,  be  taken  into  consid- 
eration, bat  the  jury  must  be  satisfied  from  the  whole,  that  the  vendor 
actually,  and  not  constructively,  consented  to  be  bound  for  the  truth  of 
his  representation.    Id, 

A.  A  Warranty  of  Title  but  not  of  Quality  is  implied  in  every  sale  of 
chattels.     Perky  v.  Balchf  56. 

7.  Express  Warranty  Includes  all  Defects  embraced  within  the  language 
of  the  warranty,  although  of  a  nature  so  obvious  to  the  senses,  that  the 
buyer  might  have  informed  himself  of  their  existence  by  examination. 
Stucky  V.  Clybum,  590. 

ft.  Purchaser's  Knowledge  of  Existence  of  a  Defect  does  not  exempt  the 
seller  from  liability  upon  his  express  warranty  of  the  soundness  of  a 
ohatteL    Id. 

See  Sales,  9. 

WASTE. 
See  Equfty,  9. 

WATERCOURSEa 
1.  Owners  of  Shorbs  of  Kayigable  Rivers  have  Power  to  Control 
Right  of  embarkation  and  landing,  even  at  the  terminus  of  a  public  road. 
Bfrdr.  Smith,  4SS. 
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2.  OwiTEB  OF  Dam  on  Stream  is  Liablk  fob  Damages  Caused  thsbkbt  I» 
priyate  property  on  such  stream,  by  the  ordinary  and  expected  floods  of 
the  season,  but  not  for  those  occasioned  by  extraordinary  and  unex- 
pected floods.  This  principle  applied  in  the  case  of  a  stream  made  navi- 
gable by  law.     Bell  v.  McClintock,  507. 

5.  Prescription — Keeping  up  a  Dam  and  Flowing  the  Lands  of  another 

for  twenty  years,  without  paying  damages  or  being  questioned,  is  evidence 
of  the  right  to  maintain  such  dam  and  flow  such  lands,  and  a  bar  to  any 
action  for  damages  in  so  doing.  This  is  true  under  the  statutes  of  this 
state  as  well  as  at  common  law.  WiUiams  v.  Nelaon^  ^• 
4.  Abandonment  of  a  Prescriptive  Right  to  maintain  a  dam  and  flood 
lands  is  not  presumed  from  nine  years  non-user.     Id. 

6.  Act  Authorizing  Private  Person  to  Stop  cp  a  Navigable  Creek  upon 

condition  that  he  cut  a  canal  upon  his  own  property  at  his  own  expense 
in  lieu  thereof,  is  a  private  act  for  the  individual  beneflt  of  such  person. 
Sinnickson  v.  Johnson,  184. 
6.  If  Private  Owner  Erects  Dam  in  Pursuance  of  such  Act,  and  thereby 
injures  the  land  lying  back,  he  is  responsible  to  the  owners  in  damages. 
Id. 

See  Easements,  <6,  7. 

WIFE'S  EQUITY. 
See  Equity,  11-14. 

WILI^. 

1.  Will  Destroyed  before  or  after  Death  of  Testator,  without  hia 

knowledge,  does  not  cease  to  be  his  will.     Dickey  v.  Afalechi,  130. 

2.  One  Witness  is  Sufficient  to  prove  the  contents  of  a  lost  Mrill.    Id, 

3.  Whole  of  Lost  Will  Need  not  be  Proved;  so  much  as  is  proved  will  be 

admitted  to  probate.    Id, 

4.  Title  of  Devises  under  Foreign  Will  takes  effect  at  the  death  of  tes- 

tator, and  no  subsequent  registry  in  this  state  is  necessary  to  perfect  it. 
HaU  V.  Ashby,  424. 

6.  Where  Testator  Devises  Lands  to  his  Daughter  in  Fee  Tail,  direct- 
ing that,  in  case  she  shall  die  without  issue,  his  executors  shall  sell  the 
lands  and  divide  the  proceeds  among  other  legatees  named  in  the  will, 
and  the  daughter  dies,  leaving  a  husband  who  is  entitled  to  a  life  estate 
therein,  as  tenant  by  the  curtesy,  such  lands  can  not  be  sold  by  the  execu- 
tors until  after  the  determination  of  the  life  estate  of  the  husband.  Haf 
v.  Mayer,  453. 

6.  Devisees  Take  Vested  Remainders  in  Fee,  when.— Where  a  testator, 
after  empowering  his  executors  to  sell  his  realty,  etc.,  gives  the  rents  and 
profits  of  such  as  shall  remain  unsold  from  time  to  time,  together  with 
the  income  of  certain  investments,  to  his  wife  for  life,  and  devises  the 
principal  of  such  investments  ajid  the  residue  of  his  realty  and  personalty 
after  his  wife's  death  to  the  children  of  a  certain  brother,  who  should 
then  be  living,  and  to  the  lawful  issue  of  those  who  should  be  deceased,  per 
stirpes,  the  wife,  at  the  testator's  death,  takes  a  life  estate  in  the  realty, 
and  the  children  of  the  testator's  brother  then  in  being  take  vested  re- 
mainders in  fee  as  tenants  in  fee,  subject  to  open  and  let  in  after-bora 
children,  and  also  subject  to  be  defeated  by  a  sale  by  the  executors,  and 
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are  necessary  parties  to  a  suit  to  foreclose  a  mortgage  given  by  the  testa 
tor  on  sQch  realty.    Nodine  v.  Cfrtenfield,  363. 

/.  PowEB  OF  Appointment  bt  Will  given  to  the  grantee  in  a  conveyance  for 
life,  is  not  deemed  to  be  executed  by  a  mortgage  by  the  latter  to  cred- 
itors, followed  by  foreclosure  and  sale.     Bentham  v.  Smithy  59d, 

8.  PowxB  OF  Disposition  by  Will  can  not  be  executed  by  a  conveyanoe  of 
the  premises  by  deed.     Id. 

See  Equxtt,  4,  5;  Evidbncx,  11;  iNTOziOAXioir. 

WITNESSES. 

1.  Whxthxb  a  Wftniss  mat  bk  Contradictbd  without  having  been  fin* 

given  an  opportonity  to  explain  the  evidence  which  is  relied  on  for  that 
purpose,  is  a  question  which  is  left  to  the  discretion  of  the  trial  courts. 
Sharp  V.  Emmet,  554. 

2.  Dblivsbt  of  a  Rblbasx  by  a  Wftniss  to  an  Attobney  in  a  caose,  la 

a  delivery  to  the  party  who  employed  him.     Stevenson  v.  Mudgett,  155. 

3.  Release  of  a  Witness  who  Appeabs  to  be  the  Real  Plaintiff  of  all  in- 

terest in  the  suit,  which  he  delivers  to  the  attorney  of  the  plaintiff  of 

record,  is  a  delivery  to  himself,  and  consequently  unavailing.    Id, 
i.  Witness  who  Appears  to  be  Intekested  in  a  Snr  can  not  be  mads 

competent  by  his  own  testimony.    Id, 
\  Evidence  that  an  Attorney  was  Employed  by  the  Plaintivf  of 

Record,  and  not  by  a  witness,  may  be  given  after  verdict.    Id, 
See  Crdoval  Law,  24;  Easements,  8;  Pleadivo  and  Praoticr,  IflL 

WRIT  OF  ERROR. 
Sea  Pleadivo  and  PRAcnaR*  S-Mw 
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NOTES 

ON  THE 

AMEEICAN  DECISIONS. 

OASES  IN  84  AM.  DEO. 


i 


34  AM.  DBO.  88,  JjOWEUL  t.  BOSTON  A  Ii.  R.  CORP.  28  PICK.  24. 
lAmbiUtj  of  corporations. 

Cited  in  Hooker  y.  New  Hayen  &  N.  Co.  15  Conn.  812,  holding  corporations 
i>onnd  to  use  their  rights  so  as  not  to  injure  individuals. 

Cited  in  reference  notes  in  94  A.  D.  106,  on  duty  of  corporation  so  to  exercise 
its  rights  as  not  to  injure  another;  72  A.  D.  368,  on  corporation's  exercising 
rights  so  as  not  to  injure  others. 
Obstructions  in  highway. 

Cited  in  Snow  ▼.  Housatonic  R.  Co.  8  Allen,  441,  85  A.  D.  720,  holding  every 
one  who  creates  obstruction  to  travel  in  public  way,  guilty  of  creating  nuisance; 
Wickwire  v.  Angola,  4  Ind.  App.  258,  80  N.  B.  917,  holding  one  who  places 
dangerous  obstruction  in  street  liable  for  damages  for  creating  nuisance. 

Cited  in  reference  note  in  78  A.  S.  R.  840,  on  liability  for  defective  streets 
and  sidewalks.    . 
^—  Railroads  on  or  across  highway. 

Cited  in  Matthews  v.  Missouri  P.  R.  Co.  26  Mo.  App.  75,  holding  that  rail- 
road which  obstructs  public  highway  must  protect  travelers  from  danger; 
New  York  C.  &  H.  R.  R.  Co.  v.  Cambridge,  186  Mass.  249,  71  N.  E.  657,  holding 
that  railroad  company  has  right  to  make  excavations  in  highway  to  build  road; 
Cooke  V.  Boston  &  L.  R.  Corp.  133  Mass.  185,  holding  railroad  company  bound 
to  construct  road  so  as  not  to  impede  highway;  Lackland  v.  North  Missouri  R. 
Co.  81  Mo.  180,  on  power  of  legislature  to  authorize  building  of  railroad  on 
street. 
Inability  of  lot  owner  for  nonrepair  of  street. 

Cited  in  reference  note  in  20  A.  S.  R.  770,  on  liability  of  lot  owner  for  non- 
repair of  streets. 
Dnty  of  municipal  corporations  as  to  safety  of  streets. 

Cited  in  Detroit  v.  Corey,  9  Mich.  165,  80  A.  D.  78,  holding  that  city  cannot 
delegate  liability  to  keep  streets  in  safe  condition;  Wolf  v.  American  Tract. 
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Snc.  (Wolf  V.  Downey),  164  N.  Y.  80,  51  LJIA.  241,  58  N.  R  31   (diasenting^ 
opinion),  on  duty  of  municipality  to  keep  its  streets  in  safe  condition. 

Cited  in  reference  note  in  61  A.  D.  705,  on  municipal  liability  for  defectiT»< 
streets. 

/Who  are  principals  in  crime. 

Cited  in  reference  notes  in  11  A.  S.  R.  673,  on  who  are  principals  in  com- 
mission of  crime;  100  A.  D.  297,  on  criminal  responsibility  of  persons  engaging* 
in  commission  of  unlawful  act  for  consequences  flowing  from  it. 
Liability  for  acts  of  Independent  contractor. 

Cited  in  Knoop  v.  Alter,  47  La.  Ann.  570,  17  So.  139,  holding  owner  of  wall,, 
being  repaired  by  insurance  company,  liable  for  injuries  caused  by  its  fall; 
Davie  ▼.  Levy,  39  La.  Ann.  551,  4  A.  S.  R.  225,  2  So.  395,  holding  one  who 
permits  establishment  of  public  nuisance  upon  property  under  his  control  liable- 
for  injuries;  Wilbur  ▼.  White,  98  Me.  191,  56  Atl.  657,  holding  that  one 
discharging  public  duty  cannot,  by  subletting  work,  be  freed  from  duty  to 
protect  public;  Clark  ▼.  Fry,  8  Ohio  St.  358,  72  A.  D.  590,  holding  employer 
who  has  no  control  over  work  not  liable  for  negligence  of  those  performing  it; 
Loth  V.  Columbia  Theater  Co.  197  Mo.  328,  94  S.  W.  847,  holding  contractor 
and  owner  equally  liable,  when  injuries  result  from  work  contractor  agrees  and 
is  authorized  to  do;  Robbins  v.  Chicago,  4  Wall.  667,  18  L.  ed.  427;  St.  Paul 
Water  Co.  v.  Ware,  16  Wall.  566,  21  L.  ed.  485;  Whitney  v.  Clifford,  46  Wis, 
138,  32  A.  R.  703,  19  N.  W.  835,— holding  employer  responsible  for  thing  done 
by  contractor  which  he  is  employed  to  do;  Engel  v.  Eureka  Club,  137  N.  Y. 
100,  33  A.  S.  R.  692,  32  N.  E.  1052,  holding  owner  not  liable  for  injuries  caused 
by  negligence  of  independent  contractor. 

Cited  in  notes  in  14  LJI.A.  832,  on  employer's  liability  for  breach  of  his- 
imposed  duty  by  independent  contractor;  37  L.R»4..  81,  on  responsibility  ol 
master  for  injuries  resulting  from  works  of  construction  by  independent  con- 
tractor; 9  LJI.A.  604,  on  railroad's  liability  for  independent  contractor's  negli- 
gence; 19  E.  R.  C.  186,  on  liability  of  owner  for  negligence  of  independent 
contractor;  65  L.R.A.  628,  629,  on  distinction  between  real  and  personal  property 
in  reference  to  employer's  liability  for  torts  of  independent  contractors. 

Distinguished  in  Hilliard  v.  Richardson,  3  Gray,  349,  63  A.  D.  743,  holding 
employer  not  liable  for  negligence  of  carpenter  employed  to  make  alterations,, 
whereby  third  party  was  injured;  Carter  v.  Berlin  Mills  Co.  58  N.  H.  62,  42 
A.  R.  572,  holding  employer  not  liable  for  negligence  of  independent  contractor 
over  whom  he  has  no  control;  Wright  v.  Holbrook,  52  N.  H.  120,  13  A.  R.  12^ 
holding  committee  appointed  by  town  to  clear  land  not  liable  for  negligence 
of  subcontractor  in  burning  brush;  Omaha  Bridge  &  Terminal  R.  Co.  v. 
Hargadine,  5  Neb.  (Unof.)  418,  98  N.  W.  1071,  holding  railroad  company 
not  liable  to  servant  of  contractor  injured  while  using  unsafe  tool. 

Disapproved  in  Morgan  v.  Bowman,  22  Mo.  5^8,  on  liability  of  owner  for 
injuries  caused  by  contractor;   Meany  v.  Abbott,  6  Phila.  256,  24  Phila.  Leg. 
Int.    389,   holding   landlord   not   liable   for    damages    from   defective    work   of 
plumber. 
—  For  acts  of  servants  of  Independent  contractor. 

Distinguished  in  Clark  v.  Hannibal  &  St.  J.  R.  Co.  36  Mo.  202,  holding  rail- 
road not  liable  for  injuries  occasioned  by  trespasses  of  servants  of  contractor 
building  road;  Eaton  y.  European  &  N.  A.  R.  Co.  59  Me.  520,  8  A.  R.  430> 
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holding  railroad  company  not  liable  for  injuries  caused  by  negligence  of  con- 
tractor's employees. 

Disapproved  in  Wright  v.  Holbrook,  52  N.  H.  120,  13  A.  R.  12,  holding 
principal  contractor  not  liable  for  negligent  conduct  of  servants  of  subcontractor 
employed  in  prosecution  of  work. 

—  litabllUy  of  municipality. 

Cited  in  Williams  v.  Tripp,  11  R.  I.  447,  holding  that  city  cannot,  by  contract 
for  own  benefit,  relax  statutory  obligation  of  keeping  streets  safe;  Willey 
V.  Portsmouth,  35  N.  H.  303,  holding  towns  liable  for  defects  in  roads  when 
erected  or  made  by  others. 

Distinguished  in  Barry  v.  St.  Louis,  17  Mo.  121,  holding  municipal  corpora- 
tions not  liable  for  damages  occasioned  by  negligence  of  contractors. 

-»  Acts  in  construction  or  operation  of  railroad. 

Cited  in  Smith  v.  Atchison,  T.  &  S.  F.  R.  Co.  25  Kan.  738,  holding  that 
railroad  company  cannot  escape  performance  of  duty  under  charter  or  general 
laws  by  surrendering  control  of  road  to  others;  Stone  v.  Cheshire  R.  Corp.  19 
N.  H.  427,  51  A.  D.  192,  holding  railroad  corporation  liable  for  injuries  caused 
by  negligent  blasting  by  contractors;  McCafferty  v.  Spuyten  Duyvil  &.  P.  M.  R. 
Co.  61  N.  Y.  178,  19  A.  R.  267  (dissenting  opinion),  on  liability  of  railroad  for  in- 
juries caused,  by  negligence  of  its  contractor. 

—  Unguarded  excavations  or  crossing  in  streets. 

Cited  in  Wilson  v.  Wheeling,  19  W.  Va.  323,  42  A.  R.  780,  holding  municipal 
corporation  liable  for  injuries  caused  by  excavation  negligently  left  unguarded 
by  sewer  contractor;  Chicago,  K.  &  W.  R.  Co.  v.  Hutchinson,  45  Kan.  186,  25 
Pac.  576,  holding  railroad  liable  where  duty  of  erecting  cattle  guards  was  left 
'  to  contractor;  Brown  v.  Cambridge,  3  Allen,  474,  holding  payment  by  corporation 
for  injuries  caused  by  trench  in  street,  bar  to  action  against  city. 

Cited  in  reference  note  in  86  A.  D.  346,  on  liability  of  contractor  for  leaving 
street   excavations  unguarded. 

Disapproved  in  Independence  v.  Slack,  134  Mo.  66,  34  S.  W.  1094,  holding 
that  owner  owed  no  duty  to  public  to  safeguard  obstructions  placed  in  street 
by   his   independent   contractor. 

lilablllty  for  acts  of  servants. 

Cited  in  Boswell  v.  Laird,  8  Cal.  469,  68  A.  D.  345,  on  liability  of  master  for 
negligence  of  servant;  Perkins  v.  Eastern  R.  Co.  29  Me.  307,  50  A.  D.  589,  holding 
railroad  company  liable  for  all  damages  arising  through  negligence  of  their 
agents. 

Cited  in  reference  notes  in  72  A.  D.  479,  on  liability  of  railroad  for  injury 
caused  by  negligence  of  its  servants;  63  A.  D.  589,  on  railroad's  liability  for 
injury  by  negligence  of  servants;  67  A.  D.  685,  on  liability  of  corporation  for 
agent's  fraud  or  tort;  91  A.  D.  428,  on  master's  liability  for  servant's  negligence 
or  misconduct  within  scope  of  employment;  49  A.  D.  421,  on  liability  of  cor- 
poration for  malfeasance  or  neglect  of  agent  within  scope  of  employment. 

Distinguished  in  Gilbert  v.  Beach,  4  Duer,  423;   McGuire  v.  Grant,  25  N.  J. 
L.   366,   67   A.   D.   49, — holding   responsibility   of   master   for   tortious  acts   of 
servants  measured  by  control  over  them. 
lilability  of  railroad  for  obstructing  street  or  the  like. 

Cited  in  Philadelphia  &  H.  de  G.  Steam  Towboat  Co.  v.  Philadelphia,  W.  $  B. 
Am.  Dec.  Vol.  V.— 37. 
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• 
R.  Co.  Fed.  Cas.  No.  11,085,  holding  railroad  company  liable  for  damages  caused 
by  negligence  of  its  engineers  in  leaving  pile  in  stream. 

—  Unguarded  excavations. 

Cited  in  Veazie  v.  Penobscot  R.  Co.  49  Me.  119,  holding  railroad  company 
liable  for  injuries  arising  from  neglect  to  guard  road  being  excavate4. 
Contribution  between  Joint  tort  feasors. 

Cited  in  Carkins  v.  Anderson,  21  Neb.  364,  32  N.  W.  155 ;  Bateman  v.  Robin- 
son, 12  Neb.  508,  11  N.  W.  736;  Central  Branch  Union  P.  R.  Co.  v.  Western 
U.  Teleg.  Co.  1  McCrary,  551,  3  Fed.  417,— on  right  of  courts  to  administer 
justice  where  acts  of  parties  are  mala  prohihita;  Paige  v.  Hieronyraus,  180 
111.  637,  54  N.  E.  583,  holding  that  equity  will  aid  more  innocent  of  parties  to 
illegal  contract  when  they  are  not  in  pari  delicto;  Chicago  &  N.  W.  R.  Co. 
V.  Dunn,  59  Iowa,  619,  13  N.  W.  722,  allowing  contribution  between  joint  wrong- 
doers not  in  pari  delicto;  Johnson  v.  Torpy,  35  Neb.  604,  37  A.  S.  R.  447,  53 
N.  W.  575,  holding  joint  tort  feasor  who  knew  act  committed  was  wrong  not 
entitled  to  contribution;  Tracy  v.  Talmage,  14  N.  Y.  162,  67  A.  D.  132,  holding 
that  courts  may  afford  relief  to  less  guilty  party  where  transaction  is  not 
malum  in  ae;  Gates  v.  Pennsylvania  R.  Co.  150  Pa.  50,  16  LJIj\.  554,  24  Atl. 
638,  30  W.  N.  C.  329,  23  Pittsb.  L.  J.  N.  S.  30,  holding  that  injured  party  may 
elect  to  sue  wrongdoer  ultimately  liable;   Bond  v.  Montgomery,  56   Ark.   563, 

35  A.  S.  R.  119,  20  S.  W.  525,  holding  that  assumpsit  will  lie  to  recover  money 
advanced  upon  contract  prohibited  by  statute;  Simpson  v.  Mercer,  144  Mass. 
413,  11  N.  E.  720,  on  actual  participation  in  wrong  as  bar  to  contribution. 

Cited  in  notes  in  12  A.  S.  R.  560;  1  L.R.A.  313, — on  contribution  between 
wrongdoers;  73  A.  D.  148,  on  contribution  between  cotrespassers. 

Distinguished  in  Cincinnati  R.  Co.  v.  Louisville  &  R.  Co.  97  Ky.  128,  30  S.  W. 
408,   holding  that   contribution   will   lie   between  tort   feasors   who   are   actual* 
participants  in  wrong. 
Defense  of  pari  delicto. 

Cited  in  Congress  &  E.  Spring  Co.  v.  Knowlton,  103  U.  S.  49,  26  L.  ed.  347, 
holding  that  money  paid  in  illegal  executory  contract  may  be  recovered  in  action 
founded  on  disaffirmance;  Smart  v.  White,  73  Me.  332,  40  A.  R.  356,  holding 
that  money  in  excess  of  statutory  allowance  may  be  recovered  from  taker 
by  pensioner,  as  parties  are  not  in  pari  delicto;  Schermerhom  v.  Talman,  14 
N.  Y.  93,  on  doctrine  of  pari  delicto  as  applied  to  usurious  transactions; 
Phoenix  Bridge  Co.  v.  Creem,  102  App.  Div.  354,  92  N.  Y.  Supp.  855,  holding 
contractor  not  in  pari  delicto  with  subcontractor  whose  negligence  caused  injury 
to  pedestrian;  Gray  v.  Boston  Gaslight  Co.  114  Mass.  149,  19  A.  R.  324,  holding 
doctrine  of  pari  delicto  not  applicable,  where  one  party  does  not  join  in  nuisance, 
but  is  exposed  to  liability. 

Cited  in  notes  in  75  A.  S.  R.  778,  on  application  of  maxim  In  pari  delicto;  17 
L.R.A.  113,  115,  on  equitable  relief  to  less  guilty  party  to  illegal  contract. 

Distinguished  in  Martin  v.  Wade,  37  Cal.  168,  holding  both  parties  to  contracts 
malum  in  ae  are  in  pari  delicto. 

—  As  between  municipality  and  tort  feasor  on  street. 

Cited  in  Dowell  v.  Glidden,  159  Mass.  317,  34  N.  E.  459,  holding  city  not  in 
pari  delicto  with  one  who  causes  injury  by  creating  nuisance  in  street;  West 
Boylston  v.  Mason,  102  Mass.  341,  holding  town  not  in  pari  delicto  with  one  who 
put  pile  of  earth  in  highway;  Milford  v.  Holbrook,  9  Allen,  17,  85  A.  D.  735, 
holding  town  not  in  pari  delicto  with  owner,  who  caused  injury  by  defective 
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awning;  Washington  Gaslight  Co.  v.  District  of  Columbia,  161  U.  S.  316,  40  L. 
«d.  712,  16  Sup.  Ct.  Rep.  564,  holding  district  not  in  pari  delicto  with  company, 
which  caused  injury  to  pedestrian  by  negligence;  Ft.  Worth  v.  Allen,  10  Tex. 
Civ.  App.  488,  31  S.  W.  235,  holding  city  not  in  pari  delicto  with  railroad  com- 
pany, which  injured  pedestrian  by  negligence;  Corsicana  v.  Tobin,  23  Tex.  Civ. 
App.  492,  57  S.  W.  319,  holding  same  where  sewer  contractor  failed  to  properly 
guard  ditch,  whether  dug  with  or  without  express  consent;  Brooklyn  v.  Brooklyn 
City  R.  Co.  47  N.  Y.  476,  7  A.  R.  469;  Independence  v.  Missouri  P.  R.  Co.  86 
Mo.  App.  585y — holding  doctrine  of  pari  delicto  not  applicable  to  action  by  city 
for  damages  paid  for  negligence  of  another;  Chesapeake  &  O.  Canal  Co.  v.  Alle- 
gany County,  57  Md.  201,  40  A.  R.  430,  holding  defense  of  pari  delicto  not  ap- 
plicable to  action  by  county  to  be  indemnified  for  damages  paid  for  injuries  by 
negligence  of  canal  company;  Campbell  v.  Somerville,  114  Mass.  334;  Portland 
Y.  Richardson,  54  Me.  46, — holding  party  who  made  excavation  in  street  and  city 
sued  for  injuries  arising  thereby  not  in  pari  delicto. 

Distinguished  in  Geneva  v.  Brush  Electric  Co.  50  Hun,  581,  3  N.  Y.  Supp.  595, 
holding  city  which   assented  to  location  of  pole  which  caused  injury  in  pari 
delicto  with  electric  company. 
Right  to  indemnity  from  primary  tort  feasor. 

Cited  in  Boston  &  M.  R.  Co.  v.  Sargent,  72  N.  H.  455,  67  Atl.  688,  holding  that 
implied  obligation  rests  upon  principal  to  indemnify  innocent  agent  for  obeying 
his  orders;  Oceanic  Steam  Nav.  Co.  v.  Compania  Transatlantica  Espanola,  29 
Abb.  N.  C.  238,  holding  that  company  which  paid  damages  for  injuries  caused  by 
negligence  of  subletting  company  could  enforce  indemnity;  Consolidated  Hand- 
Method  Lasting  Mach.  Co.  v.  Bradley,  171  Mass.  127,  68  A.  S.  R.  409,  50  N.  E. 
464,  on  liability  of  person  to  one  against  whom  judgment  has  been  recovered. 

Cited  in  reference  note  in  30  A.  S.  R.  692,  on  right  to  indemnity  of  party  pay- 
ing damages  for  negligence  of  another. 

Cited  in  note  in  16  A.  S.  R.  255,  on  agent's  right  to  indemnity  from  principal. 
—  Contributory  negligence  as  between  joint  tort  feasors. 

Cited  in  Swansey  v.  Chace,  16  Gray,  303,  holding  contributory  negligence  not  a 
defense  in  action  by  town  for  indemnity  for  damages  paid  to  one  injured  by 
obstruction  in  street. 
Right  of  mnnicipalfty  to  indemnity  from  liability  for  defective  streets. 

Cited  in  Lowell  v.  Short,  4  Cush.  275,  as  being  conclusive  of  right  of  town  to 
be  indemnified;  Anderson  v., Fleming,  160  Ind.  597,  66  L.R.A.  119,  67  N.  E.  443; 
Indianapolis  v.  Lawyer,  38  Ind.  348, — holding  that  action  for  indemnity  will 
lie  by  city  compelled  to  pay  damages  for  negligence  of  another;  Aston  Twp.  v. 
Chester  Creek  R.  Co.  2  Del.  Co.  Rep.  9,  holding  railroad  company  rendering  high- 
way unsafe  liable  to  town  compelled  to  pay  damages  to  person  injured;  Roch- 
ester V.  Campbell,  123  N.  Y.  405,  20  A.  S.  R.  760,  10  L.R.A.  393,  25  N.  E.  937, 
holding  municipality  subrogated  to  rights  which  party  injured  on  defective  side- 
walk lead;  Boston  v.  Coon,  176  Mass.  283,  56  N.  E.  287;  Holyoke  v.  Hadley  Water 
Power  Co.  174  Mass.  424,  54  N.  E.  889;  Fisher  v.  Cushing,  134  Mass.  374,— on 
liability  to  city  of  one  whose  negligence  caused  injury  to  pedestrian;  Cheshire  v. 
Adams  &  C.  Reservoir  Co.  119  Mass.  356,  on  right  of  town  to  recover  from  one 
who  caused  defect  in  highway;  Sioux  City  v.  Weare,  59  Iowa,  95,  12  N.  W.  786, 
holding  that  one  who  placed  obstruction  in  street  must  indemnify  city  for  injuries 
caused  thereby;  Norwich  v.  Breed,  30  Conn.  536,  holding  abutter  who  removed 
fence  along  street  bound  to  indemnify  city  for  damages  paid  pedestrian  who  fell 
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into  excavation;  Woburn  v.  Boston  &  L.  R.  Corp.  109  Mass.  283;  Hamden  v.  New 
Haven  &,  N.  Co.  27  Conn.  158, — ^holding  railroad  company  whose  negligence  made 
highway  dangerous,  bound  to  indemnify  town  for  damages  caused  thereby;  Port- 
land V.  Atlantic  &  St.  L.  R.  Co.  66  Me.  485,  holding  railroad  company  liable  to 
city  for  damages  city  pays  for  defect  in  street  caused  by  negligence  of  railroad; 
Willard  v.  Newbury,  22  Vt.  458,  on  right  of  town  to  indemnity  against  railroad 
for  judgment  paid  for  injuries  received  through  railroad's  negligence;  Boston 
V.  Worthington,  10  Gray,  496,  71  A.  D.  678,  holding  landlord  whose  negligence 
caused  injury  to  pedestrian,  liable  over  to  city  for  damages  paid;  Andover  v. 
Sutton,  12  Met.  182,  holding  town  entitled  to  indemnity  for  repairing  road  over- 
flowed by  mill  owner;  New  York  v.  Dimick,  49  Hun,  241,  2  N.  Y.  Supp.  46; 
Rochester  v.  Montgomery,  9  Hun,  394;  Seneca  Falls  v.  Zalinski,  8  Hun,  671, — 
holding  that  city  had  action  against  party  to  recover  judgment  paid  person  in- 
jured by  failure  of  party  to  guard  obstruction;  Littleton  v.  Richardson,  32  N. 
H.  59,  holding  city  entitled  to  indemnity  for  damages  paid  for  injuries  result- 
ing from  negligence  of  another  though  street  was  defective. 

Cited  in  notes  in  60  A.  D.  776,  on  recovery  by  municipality  of  single  damages 
from  one  leaving  street  unsafe  where  double  damages  have  been  recovered  against 
it;  12  L.R.A.  (N.S.)  953,  on  right  of  municipality  which  has  been  held  liable  for 
injuries  from  unsafe  condition  of  street  to  recover  over  against  owner  or  occupant 
of  abutting  property. 

Distinguished  in  Hartford  v.  Talcott,  48  Conn.  525,  40  A.  R.  189,  holding  that 
abutter  need  not  indemnify  city  for  damages  paid  person  injured  on  icy  sidewalk: 
Keokuk  v.  Independent  Dist.  53  Iowa,  352,  36  A.  R.  226,  5  N.  W.  603,  holding 
abutting  owner  not  liable  for  injuries  caused  by  defective  sidewalk  in  front  of 
his  premises;  Brooklyn  v.  Brooklyn  City  R.  Co.  47  N.  Y.  476,  7  A.  R.  469,  hold- 
ing that  right  of  municipal  corporation  to  be  indemnified,  in  absence  of  con- 
tract, rested  upon  negligence;  Buffalo  v.  HoUoway,  14  Barb.  101,  holding  con- 
tractor who  had  proceeded  in  accordance  with  instructions  received  from 
city,  not  liable  for  judgment  recovered  against  city. 
Amount  of  Indemnity  from  Joint  tort  feasor. 

Cited  in  Locks  &  Canals  v.  Lowell  Horse  R.  Corp.  109  Mass.  221,  holding 
party  entitled  to  indemnity  for  damages  paid  for  injuries  through  negligence  of 
another,  not  allowed  costs  of  first  action ;  Butler  v.  Barnes^  61  Conn.  399,  24  Atl. 
328,  holding  grantee  sued  for  trespass  not  entitled  to  recover  in  later  suit  against 
grantor  expenses  of  first  suit;  Andover  v.  Sutton,  12  Met.  182,  holding  town  not 
entitled  to  costs  in  former  suit,  when  suing  mill  owner  for  indemnity  for 
injuring  road;  Duxbury  v.  Vermont  C.  R.  Co.  26  Vt.  751,  holding  that  city 
might  recover  costs  and  expenses  of  defending  such  a  suit;  Westfield  v.  Mayo, 
122  Mass.  100,  23  A.  R.  292,  holding  municipality  compelled  to  pay  damages 
for  injuries  caused  by  negligence  of  others  entitled  to  indemnity  including  ex- 
penses. 
Recovery  against  one  as  conclusive  on  other  primary  tort  feasor. 

Distinguished  in  Schaefer  v.  Fond  du  Lac,  99  Wis.  333,  41  L.R.A.  287,  74 
N.  W.  810,  holding  recovery  against  primary  party  not  binding  upon  other 
tort  feasor  in  suit  by  stranger. 

34  AM.  DEC.  41,  SIMONDS  T.  HEARD,  23  PICK.   120. 

liiability  of  agent. 

Cited  in  Triplett  v.  Jackson,  130  Iowa,  408,  106  N.  W.  954,  holding  thai 
agent    may   contract   to   bind   himself   in  own   name   to   perform   obligations; 


Digitized  by  VjOOQ  IC 


681  NOTES  ON  AMERICAN  DECISIONS.  [33-41 

Millet  T.  Stoneham,  26  Me.  78,  holding  collector  personally  liable  for  expenses 
of  advertising  unpaid  taxes,  incurred  by  him;  Hodges  v.  Green,  28  Vt.  ti58, 
holding  party  not  contracting  in  name  of  church  society  for  purchase  of  pew, 
personally  liable  for  price  agreed  to  be  paid  therefor. 

Cited  in  reference  notes  in  62  A.  S.  R.  110,  as  to  when  agent  is  personally 
liable;  43  A.  D.  684,  on  effect  of  contract  made  by  agent  in  his  own  name; 
70  A.  D.  610,  on  personal  liability  of  agent  on  contract  made  by  him  as  agent; 
89  A.  D.  69,  on  agent's  liability  on  contracts  which  show  an  intention  to  bind 
him;  11  A.  S.  R.  234,  on  remedy  against  agent  acting  without  authority;  50 
A.  D.  793,  on  personal  liability  of  agent  on  contract  executed  without  authority; 
65  A.  D.  602,  on  liability  of  public  agents  on  contracts  made  for  public;  32 
A.  S.  R.  434,  on  personal  liability  of  public  agents  acting  in  public  capacity 
on  contracts  made  in  behalf  of  public. 

Cited  in  notes  in  2  L.R.A.  812,  on  personal  liability  of  agent;  22  A.  S.  R. 
511,  as  to  whether  agent  failing  to  bind  principal  binds  himself;  48  A.  S.  R. 
917,  on  personal  liability  to  third  persons  of  agent  assuming  without  authority 
to  make  contract  for  corporations;  15  L.R.A.  512,  on  liability  of  public  officers 
on  contracts  made  for  the  public;  22  A.  S.  R.  510,  on  personal  liability  of 
public  agent  disclosing  authority. 

—  Descriptio  personse. 

Cited  in  Hall  v.  Cockrell,  28  Ala.  507,  holding  individuals,  signing  instrument 
ns  such,  personally  liable  thereunder,  although  described  in  body  thereof  as 
'^ntendant  and  council  of  town;"  Morell  v.  Codding,  4  Allen,  403,  holding 
parties  signing  note  in  individual  names  liable  personally  thereunder,  although 
describing  themselves  in  note  as  "prudential  committee;"  Fullam  v.  West 
Brookfield,  9  Allen,  1,  holding  contract  signed  by  individuals,  adding,  "committee 
for  the  town,"  liable  personally  thereunder;  Fiske  v.  Eldridge,  12  Gray,  474, 
holding  "trustee"  placed  after  name  of  signer  of  note,  descriptio  personcv, 
not  operating  to  make  signer  liable  other  than  personally;  Guernsey  v.  Cook, 
117  Mass.  548,  holding  party  personally  liable  on  contract  executed  in  his 
name,  although  described  in  agreement  as  representing  specified  company; 
Brown  v.  Bradlee,  166  Mass.  28,  32  A.  S.  R.  430,  15  L.R.A.  509,  30  N.  E.  85, 
holding  selectmen  personally  liable  on  agreement  signed  by  them,  although 
having  words,  "selectmen  of  Milton,"  added;  Frazer  v.  Shelley,  6  Phila.  429, 
Phila.  Leg.  Int.  204,  holding  parties  signing  note  in  their  own  names,  liable 
personally  thereunder,  although  describing  themselves  in  body  of  note  as  "build- 
ing committee;"  Providence  v.  Miller,  11  R.  I.  272,  23  A.  R.  453,  holding  party 
signing  contract  in  his  name,  individually  liable  thereunder,  although  contract 
purports  to  be  made  "in  behalf  of  city,"  etc. 

Distinguished  in  Cutler  v.  Ashland,  121  Mass.  588,  holding  assignment  signed 
by  parties,  "Commissioners  of  Ashland,"  contract  of  town ;  Goodenough  v.  Thayer, 
132  Mass.  152,  holding  agreement  made  by  parties,  "agents"  of  specified  com- 
pany, and  signed  by  them,  "agents,"  agreement  of  company. 

Authority  of  agent. 

Cited  in  Boston  Electric  Co.  v.  Cambridge,  163  Mass.  64,  39  N.  E.  787,  holding 
authority  of  committee,  authorized  to  contract  for  erection  of  schoolhouse, 
exhausted  by  making  contract  with  contractor  for  that  purpose;  Metropolitan 
Coal  Co.  V.  Boutell  Transp.  &  Towing  Co.  190  Mass.  72,  81  X.  E.  645,  holdinpr  con- 
tract  made  by  agent  with  intent  to  bind  principal,  and  within  ostensible  authori- 
ty, valid;  dissenting  opinion  in  Jones  v.  Williams,  139  Mo.  1,  61  A.  S.  R.  436,  37 
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L.R.A.  682,  39  S.  W.  486,  holding  corporation  bound  by  contract  made  by  one  with 
authority,  although  authority  is  not  recited  in  contract. 

Cited  in  reference  note  in  59  A.  D.  231,  on  effect  of  agent  accepting  bill  in 
own  name  on  liability  of  principal. 
Right  of  agent  on  contract  made  for  principal. 

Cited  in  Buffington  v.  McNally,  192  Mass.  198,  78  N.  E.  309,  holding  that 
agent  may  sue  on  contract  made  in  own  name  for  undisclo^d  principal. 

34  AM.  DE:C.  45,  T^ILIilAMS  Y.  NELSON,  28  PICK.   141. 
Right  of  flowage  by  prescription  or  limitation. 

Cited  in  Cowell  v.  Thayer,  5  Met.  253,  38  A.  D.  400;  Augusta  v.  Moulton,  75 
Me.  284, — holding  that  prescriptive  right  to  flow  lands  may  be  acquired  by 
flowage  with  damage  for  twenty  years;  Nelson  v.  Butterfleld,  21  Me.  220, 
holding  that  prescriptive  right  to  flow  land  may  be  acquired  where  there  has 
been  damages  by  the  flowing;  Yankee  Jim's  Union  Water  Co.  v.  Crary,  26 
Cal.  504,  85  A.  D.  145,  holding  that  law  will  presume  grant  of  water  rights 
held  during  period  of  limitations;  Ludlow  Mfg.  Co.  v.  Indian  Orchard  Co.  177 
Mass.  61,  58  N.  E.  181,  holding  right  to  maintain  flashboards  on  dam  acquired 
by  prescription;  Trambley  v.  Luterman,  6  N.  M.  15,  27  Pac.  312,  holding  that 
adverse  continuous  use  of  water  for  milling  purposes  for  period  of  limitation 
created  easement;  Cornett  v.  Rhudy,  80  Va.  710, — holding  that  right  to  water 
may  be  acquired  by  adverse,  exclusive  possession  for  twenty  years;  Rogerson 
V.  Shepherd,  33  W.  Va.  307,  10  S.  E.  632,  holding  use  of  easement  for  twenty 
years  unexplained  presumed  to  be  under  claim  of  right;  Ruehl  v.  Voight,  28 
Wis.  153,  holding  that,  under  statute,  flowage  of  land  for  ten  years,  without 
claim  for  damages  bars  action  therefor;  Leonard  v.  Leonard,  7  Allen,  277,  holding 
term  requisite  for  prescription  deemed  iminterrupted  when  continued  from 
ancestor  to  heir  or  from  seller  to  buyer. 

Cited  in  reference  notes  in  93  A.  D.  674,  on  prescriptive  right  to  overflow 
lands;  73  A.  D.  473;  82  A.  D.  735, — on  prescriptive  right  to  maintain  dam 
causing  overflow  of  another's  land;  69  A.  D.  94,  on  effect  of  twenty  years* 
imdisturbed  use  of  water  as  giving  right  thereto;  65  A.  D.  254,  on  right  by 
prior  occupancy  or-  prescription  to  maintenance  of  dams. 

Cited  in  notes  in  43  A.  D.  269,  on  acquisition  of  right  to  maintain  dam  flowing 
another's  land;   57  A.  D.   688,  689,  on  prescriptive  right  to  overflow  or  raise 
water  upon  upper  mill  owner;  38  A.  D.  403,  on  prescriptive  right  to  maintain 
dam  causing  overflow  of  another's  land. 
What  constitutes  adverse  possession. 

Cit<^d  in  notes  i^  4  L.R.A.  322,  as  to  what  constitutes  adverse  possession; 
40  L.  ed.  U.  S.  215,  on  what  constitutes  such  adverse  possession  as  will  give  title. 
Easement  by  adverse  user. 

Cited  in  Brace  v.  Yale,  10  Allen,  441,  holding  that  right  to  water  in  stream 
may  be  lost  or  acquired  by  sufficient  adverse  user;  White  v.  Chapin,  12  Allen, 
516,  holding  that  right  to  use  drainage  ditch  may  be  established  by  adverse  use; 
Sherlock  v.  Louisville,  N.  A.  &  C.  R.  Co.  115  Ind.  22,  17  N.  E.  171,  holding  that 
right  of  way  may  be  acquired  by  open  and  adverse  use  during  period  of 
limitation. 

Cited  in  reference  notes  in  57  A.  D.  299,  on  presumption  of  grant  from  owners 
of  land  from  long  use  of  road  by  public ;  82  A.  D.  498,  as  to  what  must  be  shown 
to  establish  presumption  of  right  of  way. 

Cited  in  note  in  10  E.  R.  C.  95,  on  acquisition  of  easement  by  prescription. 
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<*Ix>ss  of  right  by  nonuser. 

Cited  in  Jones  v.  Van  Bochove,  103  Mich.  98,  61  N.  W.  342,  holding  that  non- 
user,  with  acts  indicating  fntent  to  abandon,  will  result  in  abandonment; 
Blackwell  ▼.  Phinney,  126  Mass.  458,  holding  that  damages  would  not  lie  for 
land  overflowed  by  dam,  when  there  has  been  express  abandonment  of  right; 
Kammerling  v.  Grover,  9  Ind.  App.  628,  36  N.  E.  922,  holding  easement  created 
by  grant  not  lost  by  neglect  of  enjoyment  or  nonuser;  Pillsbury  v.  Moore,  44 
Me.  154,  69  A.  D.  91,  holding  that  nonuser  of  mill  privilege  for  less  than  twenty 
years  does  not  impair  title  thereto. 

Cited  in  reference  note  in  69  A.  D.  94,  on  effect  upon  owner's  right  of  nonuser 
of   water   privilege. 

Cited  in  notes  in  18  L.RA..  537,  on  effect  of  nonuser  to  extinguish  easement; 
40  A.  D.  467,  468,  on  abandonment  of  easements  and  other  interests  in  land; 
59  L.K.A.  845,  on  prevention  and  loss  of  prescriptive  right  to  dam  back  water 
of  stream;  2  L.R.A.(N.S.)  832,  as  to  whether  failure  to  maintain  easement 
raises  presumption  as  to  abandonment. 
liiability  for  flowing  land. 

Cited  in  Pixley  v.  Clark,  35  N.  Y.  520,  91  A.  D.  72,  holding  that  action 
would  lie  against  riparian  owner  for  overflowing  lands  of  another  by  inter- 
ference with  stream. 

Cited  in  reference  note  in  37  A.  D.  238,  on  liability  for  damages  by  over- 
flowing land. 
Milldam  rights  under  statute. 

Cited  in  Boston  Mfg.  Co.  v.  Burgin,  114  Mass.  340;  Turner  v.  Nye,  154  Mass. 
579,  14  L.R.A.  487,  28  N.  E.  1048;  Storm  v.  Manchaug  Co.  13  Allen,  10,— 
holding  that  right  to  flow  land  under  statute  gave  no  easement  directly  in  land 
flowed;  Brookville  &  M.  Hydraulic  Co.  v.  Butler,  91  Ind.  134,  46  A.  R.  680, 
holding  that  right  to  back  water  on  land  of  another  gives  no  right  to  land 
itself;  Isele  v.  Arlington  Five  Cent  Sav.  Bank,  135  Mass.  142,  holding  that 
right  of  flowage  does  not  give  authority  to  make  actual  use  of  another's  laAd; 
Lowell  V.  Boston,  111  Mass.  454,  15  A.  R.  39,  holding  that  mill  acts  do  not  take 
private  property  for  private  or  public  use;  Head  v.  Amoskeag  Mfg.  Co.  113 
U.  S.  9,  28  L.  ed.  889,  6  Sup.  Ct.  Rep.  441,  holding  constitutional  a  statute 
authorizing  lands  to  be  flowed  by  milldam;  Vickery  v.  Providence,  17  R.  I. 
651,  24  Atl.  148,  holding  dam  used  in  connection  with  mills  not  presumed  to 
have  been  built  under  mill  act. 

Cited  in  note  in  14  L.RA.  488,  on  purposes  for  which  flowage  of  land  may 
be  authorized  by  statute. 

84  AM.  DEC.  51,  PRUDEN  t.  AliDEX,  23  PICK.  184. 
Evidence  of  contents  of  lost  instruments. 

Cited  in  Eaton  v.  Hall,  5  Met.  287,  holding  secondary  evidence  admissible 
to  prove  contents  of  agreement  shown  to  have  been  lost. 

Cited  in  reference  notes  in  45  A.  S.  R.  793,  on  secondary  evidence  of  lost 
instruments;  42  A.  D.  642,  on  parol  proof  of  lost  or  destroyed  record;  57  A.  D. 
634,  on  recitals  .in  deeds  as  evidence;  78  A.  D.  552,  on  admissibility  of  secondary 
evidence;  57  A.  D.  300,  on  secondary  evidence  of  writing;  48  A.  D.  771,  on 
parol  proof  of  lost  record;  68  A.  D.  459,  on  requisites  of  secondary  evidence 
to  render  it  admissible;  24  A.  S.  R.  822,  on  secondary  evidence  of  contents 
of  writing;  37  A.  D.  144;  64  A.  D.  217,  458, — on  parol  evidence  to  prove  con- 
tents of  lost  writing. 
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—  Ix>st  records  or  Judicial  papers. 

Followed  in  Whitney  v.  Sprague,  23  Pick.  198,  on  same  facts  as  applied  to 
guardian's  sale. 

Cited  in  Rhodus  v.  Heffernan,  47  Fla.  206,  36  So.  672,  holding  that  lost 
schedule  of  debts,  filed  with  court  by  administrator,  might  be  shown  by  parol; 
Tillotson  V.  Warner,  3  Gray,  574,  holding  testimony  by  justice  of  former  existence 
of  complaint  and  warrant  sufiicient  to  warrant  parol  evidence  of  contents; 
Dailey  v.  Coleman,  122  Mass.  64,  holding  secondary  evidence  admissible  to  prove 
contents  of  execution  proven  lost. 

Cited  in  reference  notes  in  36  A.  D/145,  on  parol  proof  of  lost  judicial  record; 
56  A.  D.  107,  on  parol  evidence  of  lost  or  destroyed  record;  73  A.  D.  210;  77 
A.  D.  658, — on  proof  of  lost  or  destroyed  record  by  secondary  evidence. 

Distinguished  in  Wing  v.  Abbott,  28  Me.  367,  holding  that  all  sources  of  in- 
formation  must   be   exhausted   before   other   evidence   of   lost   record   could  be 
admitted. 
Minute  entry  fn  docket  as  record. 

Cited  in  Easdale  v.  Reynolds,  143  Mass.  126,  9  N.  E.  13;  Benedict  v.  Cutting, 
13  Met.  181;  Leathers  v.  Cooley,  49  Me.  337;  Longley  v.  Vose,  27  Me.  179.— 
holding  minutes  of  clerk  upon  docket  stand  as  record  until  more  extended 
record  made  up;  Jay  v.  East  Livermore,  56  Me.  107,  holding  that  judgment  foi 
divorce  might  be  shown  by  certified  copy  of  docket  entry;  State  v.  Cox.  69 
N.  H.  246,  41  Atl.  862;  State  v.  Neagle,  65  Me.  468,— holding  that  docket  entry 
ot  previous  conviction  might  be  read  to  jury,  where  no  more  extended  record  had 
been  made;  Townsend  v.  Way,  5  Allen,  426,  holding  magistrate's  minutes 
competent  evidence  that  recognizance  had  been  taken  orally;  Good  v.  French, 
115  Mass.  201,  holding  proceedings  in  municipal  court  sufficiently  proved  by 
docket;  Grosvenor  v.  Tarbox,  39  Me.  129,  holding  minutes  upon  justice's  docket 
sufficient  to  sustain  suit. 
Clerk's  minutes  as  record. 

Cited  in  Board  of  Education  v.  Moore,  17  Minn.  412,  Gil.  391,  holding  record 
made  up  by  secretary  of  board,  and  not  minutes  taken  in  meeting,  original 
record;  Waters  v.  Gilbert,  2  Cush.  27,  holding  minutes  of  clerk  of  religious 
society  evidence  in  nature  of  record. 

34  AM.  DEC.  53,  SPEAR  v.  CUMMINGS,  23  PICK.  224. 

Status  of  teacher. 

Cited  in  Com.  v.  Frank,  4  Pa.  Co.  Ct.  619,  holding  teacher  of  common  school 
not  officer  of  township. 
Exclusion  of  pupils. 

Cited  in  notes  in  65  A.  S.  R.  339,  on  grounds  for  exclusion  from  public  schools ; 
41  L.R.A.  605,  on  pleadings  and  practice  as  to  right  to  exclude,  suspend,  or 
expel  pupils  from  school  for  misconduct  of  pupil  or  parent;  41  L.R,A.  594,  on 
right  to  exclude,  suspend,  or  expel  pupils  from  school  for  misconduct  of  parent 
aifecting  child. 
Remedy  for  expulsion. 

Cited  in  Morrison  v.  Lawrence,  181  Mass.  127,  63  N.  E.  400,  on  person 
suable  for  expulsion  from  public  schools:  Learock  v.  Putnam,  111  Mass.  499, 
holding  remedy  of  child  for  expulsion  from  public  school  action  under  statute 
against  municipality;  Bissell  v.  Davidson,  65  Conn.  183,  29  L.R.A.  251,  32 
Atl.   348,  holding  that   right   to   attend   public   school   should   be   vindicated    in 
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proceeding  by  one  on  behalf  of  minor;  Davis  v.  Boston,  133  Afass.  103,  holding 
that  parent  must  appeal  to  school  committee  from  action  of  teacher  expelling 
child;  Donahue  v.  Richards,  38  ftle.  379,  61  A.  D.  256;  Donahue  v.  Richards, 
38  Me.  376, — holding  that  parent  of  child  expelled  from  public  school  had  no 
action  therefor  against  school  committee;  Sorrels  v.  Matthews,  129  Ga.  319, 
13  L.R.A.(NJS.)  367,  58  S.  £.  819,  holding  that  father  of  minor  child  had  no 
action  against  teacher  for  expelling  child  from  school. 
Power  of  school  offlcers. 

Cited  in  Ferriter  v.  Tyler,  48  Vt.  444,  21  A.  R.  133,  on  discretion  left  with 
school  committee  as  to  management  of  schools;  Watson  v.  Cambridge,  157 
Mass.  561,  32  N.  E.  864,  holding  that  decision  of  school  committee  as  to  rights 
of  pupils  to  enjoy  privileges  of  schools,  when  made  in  good  faith,  is  iinal; 
State  ex  rel.  SUllard  v.  White,  82  Ind.  278,  42  A.  R.  496,  holding  that  trustees 
of  university  had  complete  power  to  prohibit  students  from  attending  secret 
societies;  Board  of  Education  v.  Purse,  101  Ga.  422,  65  A.  S.  R.  312,  41  L.R.A. 
593,  28  S.  E.  896,  holding  that  children  whose  parents  disturbed  school  might 
be  suspended  by  school  board. 

Cited  in  notes  in  76  A.  D.  166,  on  authority,  duties,  and  powers  of  school- 
teachers; 6  L.R.A.  534,  on  right  of  teacher  in  public  schools  to  enforce  discipline. 

Liability  of  school  officers. 

Citai  in  Dritt  v.  Snodgrass,  66  Mo.  286,  27  A.  R.  343,  holding  school  directors 
not  liable  in  damages  for  enforcing  rule  of  discipline  honestly  made. 

Cited  in  note  in  15  E.  R.  C.  53,  on  civil  liability  of  schoolteacher  for  act  in 
official  capacity. 
litabillty  of  public  officers  generally. 

Cited  in  Hanlon  v.  Partridge,  69  N.  H.  88,  44  Atl.  807,  holding  supervisors 
of  check  list  liable  for  wilful,  corrupt,  or  malicious  abuse  of  authority;  O'Hare 
V.  Jones,  161  Mass.  391,  37  N.  E.  371,  holding  officers  of  house  of  correction 
not  liable  for  injuries  received  by  prisoner  in  planing  machine;  Williams  v. 
Adams,  3  Allen,  171,  holding  master  of  house  of  correction  not  liable  for  failure 
to  furnish  food  and  warmth  to  prisoner;  Sanders  v.  Getchell,  76  Me.  158,  49 
A.  R.  606,  holding  selectmen  not  liable  for  refusing  to  receive  vote  of  qualified 
voter;  Kennedy  v.  Ray,  22  Barb.  611,  holding  librarian  not  liable  to  inhabitant 
of  school  district  for  refusing  access  to  library  and  books;  McKennan  v.  Bodine, 
6  Phila.  582,  25  Phila.  Leg.  Int.  109,  holding  inspector  of  flour  not  liable  in 
damage  for  honest  mistake  of  judgment ;  Dwinnels  v.  Parsons,  98  Mass.  470, 
holding  town  agent  not  liable  to  any  person  for  refusing  under  any  circumstances 
to  sell  intoxicants;  Williams  v.  Adams,  3  Allen,  171,  holding  rule  not  universal 
that  party  suffering  from  breach  of  public  duty  may  have  action  against  party 
guilty. 

34  AM.  DEC.  56,  PERLEY  v.  BALCH,  28  PICK.  283. 
Implied  warranty  on  sale  of  chattels. 

Cited  in  reference  notes  in  39  A.  D.  500,  on  implied  warranty  in  sale  of 
chattels;  54  A.  D.  505;  58  A.  D.  767,— on  warranty  of  title  implied  in  sale  of 
chattel. 

Cited  in  notes  in  62  A.  D.  464,  on  implied  warranty  of  title  on  sale  of 
chattel;  54  A.  D.  145,  on  implied  warranty  of  quality  in  sale  of  goods;  43  A. 
D.  680,  on  implication  of  warranty  from  sound  price  paid  for  goods. 
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Right  to  rescind. 

Cited  in  HardiDg  Whitman  &  Co.  v.  York  Knitting  Mills,  142  Fed.  228,  holding 
that  vendee  who  has  accepted  and  retained  ^oods  with  knowledge  of  defects 
may  not  rescind;  Daniel  v.  Learned,  188  Mass.  294,  74  N.  E.  322,  holding  that 
maker  of  note  cannot  rescind  when  he  has  enjoyed  advantages  of  delay. 

Cited  in  reference  note  in  42  A.  D.  182,  on  rescission  of  contracts. 
Fraud  as  ground  for  rescission. 

Cited  in  Collins  v.  Townsend,  58  Cal.  608   (dissenting  opinion),  on  rescission 
of  sale  of  chattels  for  fraud;  Gifford  v.  Garvill,  29  Cal.  589,  holding  that  pay- 
ment of  note  given  upon  fraudulent  sale  of  stock  may  be  resisted  if  seller  is  put 
in  statu  quo. 
Breach  of  warranty  as  grounds  for  rescission. 

Cited  in  Warder   v.  Fisher,  48  Wis.  338,  4  N.  W.  470;   Boothby  v.  Scales, 

27  Wis.  626, — holding  that  vendee  may  rescind  contract  for  breach  of  warranty 
by  returning  goods;  Whalen  v.  Gordon,  37  C.  C.  A.  70,  95  Fed.  305;  Getty  v. 
Rountree,  2  Finney  (Wis.)  379,  54  A.  D.  138,  2  Chand.  (Wis.)  28;  Butler  v. 
Northumberland,  60  N.  H.  33;  Sloan  Commission  Co.  v.  Fry,  4  Neb.  (Unof.) 
647,  95  N.  W.  862, — on  rights  of  vendee  upon  breach  of  warranty  of  goods 
sold  and  delivered ;  Bryant  v.  Isburgh,  13  Gray,  607,  74  A.  D.  655,  holding  vendee 
of  horse  might  rescind  sale  for  breach  of   warranty  as  to  soundness. 

Cited  in  note  in  54  A.  D.  146,  on  vendee^s  remedies  for  breach  of  watranty 
of  equity. 

Disapproved  in  Matteson  v.  Holt,  45  Vt.  336,  holding  that  breach  of  express 
warranty  does  not  entitle  purchaser  to  rescind  contract  of  sale. 
Return  of  consideration  upon  rescission. 

Cited  in  Desha  v.  Robinson,  17  Ark.  228;  Crossen  v.  Murphy,  31  Or.  114,  49 
Fac.  868;  Johnson  v.  Burnside,  3  S.  D.  230,  52  N.  W.  1057;  Dorr  v.  Fisher,  1 
Cush.  271;  Thayer  v.  Turner,  8  Met.  660;  Henry  v.  Allen,  93  Ala.  197,  9  So. 
579, — holding  that  party  complaining  of  fraud  or  deceit  in  sale  of  chattels  must 
put  adversary  in  statu  quo;  PearsoU  v.  Chapin,  44  Pa.  9,  holding  tliat  venaee 
who  would  rescind  sale  of  land  must  tender  reconveyance;  Reddington  v.  Henry, 
48  N.  H.  273,  holding  that  worthless  evidence  of  title  need  not  be  returned; 
Christy  v.  Cummins,  3  McLean,  386,  Fed.  Cas.  No.  2,708,  holding  that  vendee 
of  chattel  cannot  rescind  sale  without  offering  to  return,  unless  article  is 
worthless;  Bishop  v.  Stewart,  13  Nev.  25,  holding  that  contract  must  be 
rescinded  in  toto  or  not  at  all;  Tower  v.  Pauly,  51  Mo.  App.  76,  holding  that 
contract  could  not  be  rescinded  where  vendee  had  disabled  himself  from  return- 
ing consideration;  The  Ernst  M.  Munn,  13  C.  C.  A.  370,  26  U.  S.  App.  592,  66 
Fed.  356,  holding  that  party  who  had  accepted  money  as  settlement  for  salvage 
could  not  repudiate  settlement , without  returning  money;  Moody  v.  Drown,  58 
N.  H.  45;  Lyon  v.  Bertram,  20  How.  149,  16  L.  ed.  847, — holding  that  purchaser 
cannot  rescind  contract  and  retain  any  portion  of  consideration;  Waterbury  v. 
Andrews,  67  Mich.  281,  34  N.  W.  575,  holding  that  no  rescission  of  void  contract 
by  which  party  receives  nothing  is  necessary;  Brewster  v.  Burnett,  125  Mass.  68, 

28  A.  R.  203,  holding  return  of  counterfeit  bonds  not  necessary  before  bringing 
action  for  consideration;  Bassett  v.  Brown,  105  Mass.  551,  holding  that  one 
who  elects  to  rescind  contract  must  return  consideration,  if  it  is  of  any  value; 
Snow  V.  Alley,  144  Mass.  546,  59  A.  R.  119,  11  N.  E.  764;  Sanborn  v.  Osgood, 
16  N.  H.  112;  Bartlett  v.  Drake,  100  Mass.  174,  97  A.  D.  92,  1  A.  R.  101,— 
holding  same  where  deed  was  executed  through  fraud;  Morse  v.  Brackett,  98 
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Mass.  205,  holding  that  he  who  would  rescind  contract  must  put  other  party 
where  he  was  before;  Kent  v.  Bomstein,  12  Allen,  342,  holding  offer  to  return 
counterfeit  bill  not  necessary  before  bringing  action  to  recover  money  exchanged 
for  same. 

Cited  in  reference  notes  in  7^  A.  D.  268;  100  A.  S.  R.  705;  103  A.  S.  R.  69,— 
on  return  of  property  as  prerequisite  to  vendor's  rescission  of  contract. 

Cited  in  notes  in  74  A.  D.  661,  on  rule  that  party  rescinding  contract  must  do 
equity;  43  A.  D.  654,  on  prerequisites  to  rescission  for  fraud  of  dale  of  property. 
Failure  of  consideration  as  defense  to  payment. 

Cited  in  Johnson  v.  Titus,  2  Hill,  606,  holding  article  of  slightest  value  to  vend- 
or or  vendee  sufficient  consideration  for  promise  to  pay  agreed  price;  Johnston 
V.  Smith,  86  N.  C.  498,  holding  that  failure  of  consideration  means  intrinsic 
worthlessness ;  Brown  v.  Weldon,  27  Mo.  App.  261,  on  what  constitutes  total 
failure  of  consideration;  Peterson  v.  Johnson,  22  Wis.  21,  94  A.  D.  581,  holding 
partial  failure  of  consideration  for  note  good  defense  pro  ianto  to  action  on  it; 
Myers  v.  Conway,  62  Ind.  474,  holding  defense  to  payment  of  note  that  article 
for  which  note  was  given  was  of  no  value,  insufficient  without  proof  of  fraud; 
Mooklar  v.  Lewis,  40  Ind.  1,  holding  total  failure  of  consideration  defense  to 
payment  of  note;  Packwood  ▼.  Clark,  2  Sawy.  546,  Fed.  Cas.  No.  10,656,  holding 
that  fact  that  but  one  of  two  certificates  of  sale  for  which  note  was  given 
was  assigned  does  not  amount  to  total  failure  of  consideration;  Mclntyre  v. 
Robinson,  8  111.  App.  115,  holding  that  inadequacy  of  consideration  will  not  be 
inquired  into  where  there  was  no  fraud;  Wheat  v.  Dotson,  12  Ark.  699,  holding 
total   or  partial   failure  of  consideration   a  good  defense  to  a  note. 

Cited  in  reference  notes  in  80  A.  D.  683,  on  right  of  vendee  to  show  that 
article  is  of  no  value  in  action  for  price;  45  A.  D.  273,  on  partial  failure  of 
consideration  or  breach  of  warranty,  etc.,  as  mitigation  of  damages  in  action  for 
purchase  price. 
Recovery  of  money  paid  on  voidable  contract. 

Cited  in  First  Nat.  Bank  v.  Peck,  8  Kan.  660,  holding  rescission  unnecessary 
where  there  was  no  consideration  for  contract;  Gassett  v.  Glazier,  165  Mass. 
473,  43  N.  E.  193,  holding  action  to  recover  purchase  money  upon  rescission  one 
for  money  had  and  received. 

Recoupment. 

Cited  in  Strang  v.  Murphy,  1  Colo.  App.  357,  29  Pac.  298,  on  right  of 
recoupment;  Hill  v.  Southwick,  9  R.  I.  299,  11  A.  R.  260,  holding  recoupment 
properly  allowed  for  failure  to  carry  out  agreement  which  was  consideration  for 
note;  Hatchett  v.  Gibson,  13  Ala.  587,  holding  that  recoupment  might  be  had 
in  action  for  advances  made  on  cotton  for  destruction  of  same. 

Cited   in  note  in  40  A.  D.  330,  as  to  whether  goods  must  be  returned  or 
tendered  to  obtain  right  to  recoup  on  action  for  price. 
—  For  breach  of  warranty. 

Cited  in  Florence  Oil  &  Ref.  Co.  v.  Farrar,  48  C.  C.  A.  345,  109  Fed.  254, 
holding  defendant  entitled  to  show,  by  way  of  reduction  to  price,  defective 
workmanship  and  materials;  Dorr  v.  Fisher,  1  Cush.  271;  Mixer  v.  Coburn, 
11  Met.  559,  45  A.  D.  230, — holding  that  vendee  of  personal  property  may  show, 
in  reduction  of  damages,  deceit  or  breach  of  warranty;  Tuttle  v.  Brown,  10 
Cush.  262,  holding  that  breach  of  warranty  for  goods  sold  may  be  shown  in 
reduction  of  damages. 

Cited  in  reference  notes  in  60  A.  S.  R.  504,  on  breach  of  warranty  in  mitiga- 
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tion  of  damages  in  suit  for  purchase  price;   45  A.  D.  233,  on  admissibility  as 

mitigating   damages   in    action   for   price   of   goods   of   evidence   of  breacli   of 

warranty. 

—  For  frand. 

Cited  in  Howard  v.  Ames,  3  Met.  308,  holding  that  fraud  in  sale  may  be 
given  in  evidence  in  reduction  of  damages  without  rescinding  contract;  Carey 
V.  Guillow,  105  Mass.  18,  7  A.  R.  494,  holding  defendant  might  recoup  for 
fraudulent  representations  concerning  sale  of  horse;  Ladd  v.  Putnam,  79  Me. 
568,  li  Atl.  628,  holding  exclusion  of  evidence  on  misrepresentation  in  sale  of 
farm,  in  action  on  mortgage  for  price,  error;  Burnett  v.  Smith,  4  Gray,  50,  hold- 
ing that  fraud  in  sale  of  goods  may  be  shown  in  reduction  of  damages  in  action 
on  note  given  for  same. 

Cited  in  note  in  40  A.  D.  329,  on  right  to  recoupment  for  fraud  or  breach  of 
contract  on  sale  of  chattel. 
Election  of  remedies  on  voidable  contract. 

Cited  in  Hallidie  v.  Sutter  Street  K.  Co.  63  Cal.  575,  holding  that,  upon  breach 
of  warranty,  defendant  could  return  goods  or  sue  on  breach  for  damages; 
Bassett  v.  Brown,  105  Mass.  551,  holding  that  grantee  of  voidable  conveyance 
must  elect  whether  to  affirm  or  avoid  within  reasonable  time;  Morse  v.  Moore, 

83  Me.  473,  23  A.  S.  R.  783,  13  L.R.A.  224,  22  Atl.  362,  holding  that  acceptance 
has  no  greater  effect  as  estoppel  in  executory  than  in  executed  sales. 

84  AM.  DEC.  59,  FABENS  v.  MERCANTILE  BANK,  28  PICK.  830. 
Duty  of  bank  receiving  paper  for  collection. 

Cited  in  Diamond  Mill  Co.  v.  Groesbeck  Nat.  Bank,  9  Tex.  Civ.  App.  31,  29 
S.  W.  169;  Manhattan  L.  Ins.  Co.  v.  First  Nat.  Bank,  20  Colo.  App.  529,  80  Pac 
467, — holding  that  bank  which  receives  paper  for  collection  impliedly  contracts 
to  use  reasonable  skill  and  diligence;  Bank  of  Orleans  v.  Smith,  3  Hill,  560, 
holding  that  bank  must  use  due  care  in  collecting  through  agent. 

Cited  in  notes  in  77  A.  S.  R.  616,  on  duty  of  bank  acting  as  collection  agent; 
77  A.  S.  R.  618,  619,  on  duty  of  collecting  banks  as  to  demand  and  protest; 
77  A.  S.  R.  620,  on  duty  of  collecting  banks  as  to  notice  of  dishonor;  77  A.  S.  R. 
623,  on  duty  of  collecting  banks  as  to  transmitting  to  distant  places. 
Liability  of  bank  receiving  paper  for  collection. 

Cited  in  Tyson  v.  State  Bank,  6  Blackf.  225,  38  A.  D.  139,  holding  bank  failing 
to  present  and  protest  draft  liable  for  loss  sustained  by  owner;  Bank  of  Linds- 
borg  V.  Ober,  31  Kan.  599,  3  Pac.  324,  holding  bank  receiving,  as  agent  of  owner, 
note  from  another  bank  for  collection  liable  to  owner  for  loss  due  to  improper 
demand  and  protest;  Mechanics'  Bank  v.  Merchants'  Bank,  6  Met,  13,  holding 
collecting  bank  not  liable  for  loss  due  to  premature  protest  of  note  through 
mistake  as  to  doubtful  matter  of  law;  Commercial  Bank  v.  Union  Bank,  19 
Barb.  391  (dissenting  opinion),  on  liability  of  bank  receiving  draft  for  collection, 
from  bank  discounting  it,  to  latter  for  negligent  failure  to  collect  or  protest 
draft;  Naser  v.  First  Nat.  Bak,  36  Hun,  343,  holding  bank  collecting  draft 
transmitted  for  collection  by  another  bank  liable  for  proceeds  in  attachment  to 
creditor  of  drawer;  Reeves  v.  State  Bank,  8  Ohio  St.  465  (dissenting  opinion), 
on  right  of  owner  of  draft  sent  to  bank  for  collection  and  forwarded  to  its 
correspondent,  which  collected  it,  to  recover  agAinst  latter;  Merchants'  Nat, 
Bank  V.  Goodman,  109  Pa.  428.  58  A.  R.  728,  2  Atl.  687,  43  Phila.  Leg.  Int.  28 
(affirming  17  Phila.  38,  41  Phila.  Leg.  Int.  272,  14  W.  N.  C.  531),  holding  bank 
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receiving  check  for  collection  liable  to  payee  when  it  forwards  check  to  bank, 
upon  which  it  is  drawn,  tfdd  latter  charges  it  to  drawer  and  remits  by  worthless 
draft. 

Cited  in  reference  notes  in  38  A.  D.  141,  on  liability  of  bank  taking  note  for 
collection;  13  A.  S.  R.  253,  on  liability  of  banks  in  making  collections  for  their 
own  negligence. 

Cited  in  note  in  8  L.  R.  A.  43,  on  liability  of  bank  to  which  paper  is  indorsed 
for  collection  for  neglect  to  give  notice. 
—  For  acts  of  correspondents  and  agents. 

Cited  in  ^Etna  Ins.  Co.  v.  Alton  City  Bank,  25  111.  243,  79  A.  D.  328,  holding 
bank  forwarding  draft,  received  for  collection,  with  proper  instructions,  to 
competent  reliable  bank  at  drawee's  residence  not  liable  for  latter's  negligence; 
Waterloo  Mill.  Co.  v.  Kuenster,  158  111.  259,  49  A.  S.  R.  156,  29  L.R.A.  794, 
41  N.  E.  906  (affirming  58  111.  App.  61)  ;  Irwin  v.  Reeves  Pulley  Co.  20  Ind.  App. 
115,  48  N.  E.  601;  Guelich  v.  National  State  Bank,  56  Iowa,  434,  41  A.  R. 
110,  9  N.  W.  328;  Beach  v.  Moser,  4  Kan.  App.  66,  46  Pac.  202,— holding  bank 
forwarding  draft  received  for  collection  to  reputable  bank,  at  place  of  payment, 
not  liable  for  latter*s  negligence  and  default;  Citizens'  Bank  v.  Howell,  8  Md.  30, 
63  A.  D.  714,  holding  bank  receiving  note  for  collecting,  using  due  care  in 
selection  of  notary,  not  liable  for  his  negligence  in  not  protesting  it;  Lee  v. 
First  Xat.  Bank,  1  Chester  Co.  Rep.  109,  holding  bank  receiving  coupons  to  be 
transmitted  for  collection  at  distant  point,  and  forwarding  them  to  reputable 
bank  at  place  of  payment,  not  liable  for  latter's  negligence  or  failure;  Plymouth 
County  Bank  v.  Oilman,  9  S.  D.  278,  62  A.  S.  R.  868,  68  N.  VV.  735,  holding  bank 
placing  notes  and  mortgages,  received  as  collateral  security,  with  reputable 
attorneys,  at  distant  point,  for  collection,  not  liable  for  latter's  negligence  or 
default;  Dorchester  &  M.  Bank  v.  New  England  Bank,  1  Cush.  177;  Stacy  v. 
Dane  County  Bank,  12  Wis.  629, — holding  bank  forwarding  note  received  for 
collection  to  competent  agent  at  maker's  residence,  not  liable  for  agent's  negli- 
gence. 

Cited  in  reference  note  in  13  A.  S.  R.  253,  on  liability  of  banks  in  making 
collections  for  acts  of  correspondent  banks. 

Cited  in  notes  in  38  A.  S.  R.  777,  on  liability  of  bank  for  its  correspondents 
and  other  subagents;  7  L.R.A.  857,  on  liability  of  indorsee  bank  for  collection 
for  neglect  and  default  of  correspondents  and  agents;  34  A.  D.  315,  on  liability 
of  collecting  bank  for  negligence  of  notaries,  correspondents,  etc;  3  E.  R.  C. 
777,  on  liability  of  bank  for  negligence  of  its  correspondent  bank  in  making 
collections  at  distant  place;  35  A.  R.  695,  on  liability  of  bank  employed  to 
collect   paper   payable  at  distance,  for  negligence  of  correspondent. 

Distinguished  in  Kent  v.  Dawson  Bank,  13  Blatchf.  237,  Fed.  Cas.  No.  7,714, 
holding  bank  forwarding  draft  received  for  collection  to  bank  at  drawee's 
residence,  liable  for  latter's  default;  First  Nat.  Bank  v.  Sprague,  34  Neb.  318, 
33  A.  S.  R.  644,  15  L.R.A.  498,  51  N.  W.  846,  holding  bank  transmitting  draft, 
received  for  collection,  to  competent  reliable  bank  at  place  of  payment,  not 
liable  for  latter's  negligence  or  default;  Montgomery  County  Bank  v.  Albany 
City  Bank,  7  N.  Y.  459,  holding  bank  receiving  draft  for  collection  liable  to 
owner  for  negligence  of  bank  to  which  it  is  forwarded  at  drawee's  residence. 

Disapproved  in  effect  in  Power  v.  First  Nat.  Bank,  6  Mont.  251,  12  Pac.  697, 
holding  bank  receiving  draft  for  collection  liable  for  negligence  or  default  of  ita 
Agents,  in  absence  of  special  contract  as  to  liability;  Titus  v.  Mechanics'  Nat 
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Bank,  35  N.  J.  L.  588,  holding  bank  forwarding  checks  received  for  collection 
to  bank  at  place  of  payment,  liable  for  negligence  or  default  of  latter  bank. 
Right  of  action  for  failure  to  protest. 

Cited  in  Phipps  v.  Millbury  Bank,  8  Met.  79,  assuming  direct  action  main- 
tainable by  payee  against  bank  receiving  note  for  collection  from  forwarding 
bank,  but  failing  to  protest  it. 
Agency  of  collecting  bank. 

ated  in  Lord  v.  Hingham  Nat.  Bank,  186  Mass.  161,  71  N.  E.  312,  holding 
bank  which  receives  negotiable  paper  for  collection,  agent  of  owner  of  paper; 
Echarte  v.  Clark,  2  Edm.  Sel.  Cas.  445,  holding  that  bank  to  which  draft  is 
transmitted  for  collection  by  another  bank  is  agent  for  owner  of  paper;  Smith 
v.  Essex  County  Bank,  22  Barb.  627,  holding  collecting  bank  at  which  note 
indorsed  by  payee  is  payable,  is  agent  of  payee,  and  paymert  by  maker  to  bank 
cancels  debt. 

Cited  in  note  in  2  L.RA..  492,  on  bank  as  collecting  agenv. 
lilability  of  mercantile  agency  for  acts  of  subagent. 

Cited  in  Dun  v.  City  Nat.  Bank,  23  L.R.A.  687,  7  C.  C.  A.  152,  14  U.  8.  App. 
695,  68  Fed.  174,  holding  mercantile  agency,  using  Sue  care  in  selection  of  sub- 
agents,  not  liable  to  subscriber  under  subscription  agreement  because  of  false 
information  procured  throughout  such  subagent  at  distant  point. 
lilablUty  of  gratuitous  bailee. 

Cited  in  Jones  v.  Parish,  1  Pinney  (Wis.)  494,  holding  one  liable  for  loss 
of  money  received  by  him  to  take  to  bank,  and  have  credited  on  note  where 
he  had  intrusted  it  to  another. 

34  AM.  DEC.  61,  €R£ASE  v.  BABCOCK,  23  PICK.  834. 
Charter  as  giving  vested  contract  rights. 

Cited  in  Pearsall  v.  Great  Northern  R.  Co.  73  Fed.  933,  holding  rijght  of  rail- 
road corporation  to  consolidate  with  another,  vested  right  after  acceptance  of 
grants. 

Cited  in  reference  notes  in  47  A  0.  478;  73  A.  D.  707, — on  charter  as  contract; 
41  A.  D.  120,  on  statute  granting  ctrporate  powers  as  a  contract  after  acceptance. 
Reserved  power  of  legislature  over  corporate  charter. 

Cited  in  Greenwood  v.  Union  Freight  R.  Co.  105  U.  S.  13,  26  L.  ed.  961, 
holding  charter  subject  to  amendment,  alteration,  or  repeal,  at  pleasure  of 
legislature;  Durfee  v.  Old  Colony  &  F.  River  R.  Co.  5  Allen,  230,  holding  that 
incorporators  agree  to  provision  reserving  right  to  repeal  and  amend  by  accepting 
charter;  Anderson  v.  Com.  18  Gratt.  295,  holding  that  charter  in  which  right 
to  amend  was  reserved  might  be  amended  to  make  stockholders  personally  liable; 
State  ex  rel.  Curtis  v.  Brown  &  S.  Mfg.  Co.  18  R.  I.  16,  17  L.RA..  856,  25  Atl. 
246,  holding  that  charter  of  corporation  might  be  amended  by  subsequent  act, 
where  such  right  was  reserved;  Shields  v.  Ohio,  95  U.  S.  319,  24  L.  ed.  357, 
holding  constitutional  an  act  prescribing  passenger  rates  for  railroad  company 
under  charter  alterable  at  will  of  assembly;  Mobile  &  0.  R.  Co.  v.  State,  29  Ala. 
573,  holding  that  statute  which  declares  forfeiture  with  consent  of  company 
does,  not  impair  obligation  of  contract. 

Cited  in  reference  notes  in  84  A.  D.  141,  on  legislative  reservation  of  right  to 
alter  or  repeal  corporate  charter;  73  A.  D.  707,  on  power  to  destroy  rights 
vested  in  private  corporation  without  its  consent;  86  A.  D.  193,  as  to  who  shall 
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judge  when  contingency  occurs,  when  corporate  charter  is  conferred  subject  to 
repeal  on  certain  contingency. 

Cited  in  note  in  43  A.  D.  120,  on  legislative  power  to  repeal  corporate  franchise 
under  conditional  reservation. 
liegislative  repeal  or  forfeiture  of  charter. 

Cited  in  Miner's  Bank  v.  United  States,  1  G.  Greene,  553,  holding  that  legis« 
lature  may  repeal  charter  of  bank  upon  default,  when  right  to  repeal  was 
reserved;  Erie  &  N.  E.  R.  Co.  v.  Casey,  1  Grant,  Cas.  274,  holding  that,  when 
power  to  repeal  charter  is  reserved  unconditionally,  there  can  be  no  objection 
to  its  exercise;  State  v.  Morris,  77  N.  C.  512,  on  power  of  assembly  to  repeal 
or  modify  charters;  State  v.  Hamilton,  47  Ohio  St.  52,  23  N.  E.  935  (dissenting 
opinion),  on  limitations  and  qualifications  in  power  of  repeal  by  legislatures; 
Com.  v.  Essex  Co.  13  Gray,  239,  holding  power  of  repeal  of  acts  of  incorporation 
limited  and  qualified. 

Cited   in   reference  notes   in  69  A.  D.  580,  on  right  of  legislature  to  alter 
charter  of  private  corporation;  90  A.  D.  630,  as  to  power  of  legislature  to  repeal 
or  alter  corporate  charter;   86  A.  D.  193,  on  power  of  legislature  to  alter  or 
repeal  charter  of  public  or  private  corporation. 
—  Power  to  determine  facts  of  default  or  forfeiture. 

Cited  in  Re  Bunkers,  1  Cal.  App.  61,  81  Pac.  748,  on  power  of  legislature  to 
investigate  business  and  affairs  of  corporations;  Norwalk  Street  R.  Co's  Appeal, 
69  Conn.  576,  39  L.R.A.  794,  37  Atl.  1080,  on  power  of  legislature  to  find  facts 
showing  charter  should  be  repealed;  Com.  ex  rel.  Atty.  Gen.  y.  Lykens  Water  Co. 
110  Pa.  391,  2  Atl.  63,  16  Pittsb.  L.  J.  N.  S.  459,  43  Phila.  Leg.  Int.  184,  holding 
that  legislature  which  has  reserved  right  of  repeal  upon  certain  event  might 
repeal  charter  without  judicial  determination;  Myrick  v.  Brawiey,  33  Minn.  377, 
23  N.  W.  549,  holding  that  legislature  may  repeal  franchise  without  previous 
judicial  determination  that  grantee  has  failed  in  duties;  Lathrop  v.  Stedman, 
13  Blatchf.  134,  Fed.  Cas.  No.  8,519,  holding  resolution  of  repeal  of  charter  of 
corporation  not  judicial  act ;  Ex  parte  Wells,  21  Fla.  280 ;  Lathrop  t.  Stedman,  42 
Conn.  583, — holding  inquiry  by  legislature  into  affairs  of  corporation  not  judi- 
cial act;  Com.  ex  rel.  Atty.  Gen.  v.  PHtsburg  &  C.  R.  Co.  58  Pa.  26,  holding 
legislature  not  final  judge  of  whether  default  for  which  charter  may  be  repealed 
has  accrued. 

Disapproved  in  Flint  &  F.  PI.  Road  Co.  v.  WoodhuU,  25  Mich.  99,  12  A.  R.  233, 
holding  determination  whether  corporation  has  violated  charter  judicial  in  nature. 

Effect  of  repeal  of  charter. 

Cited  in  Nevitt  v.  Bank  of  Port  Gibson,  6  Smedes  &  M.  513,  on  dissolution  of 

.corporation  upon  taking  away  by  law  of  power  of  perpetual  succession;  Hewett 

▼.  Adams,  64  Me.  206,  holding  charter  of  bank  regarded  as  having  expired  when 

act  of  incorporation  is  repealed;   Morley  v.  Thayer,  3  Fed.  737,  holding  that 

charter  rights  of  corporation  cease   to  exist  when  charter  is  legally  repealed. 

Cited  in  reference  note  in  50  A.  D.  652,  on  dissolution  of  corporation  by  repeal 
of  charter. 
Closing  up  affairs  of  corporation. 

Cited  in  Muscatine  Turn  Verein  v.  Funck,  18  Iowa,  469,  holding  that  dissolu- 
tion of  corporation  by  act  of  stockholjiers  does  not  take  away  power  to  wind 
up  affairs;  Muir  v.  Citizens  Nat.  Bank,  39  Wash.  57,  80  Pac.  lOOT,  holding  rights 
and  liabilities  of  stockholders  of  bank  determined  at  date  of  liquidation  of  bank ; 
Richards  v.  Attleborough  Nat.  Bank,  148  Mass.  187.  1  L.R.A.  781,  19  N.  E.  353, 
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holding  that  right  to  manage  affairs  of  closed  bank  belongs  to  bank  through 
stockholders. 

Constitutionality  of  laws. 

Cited  in  Erie  &  N.  E.  R.  Co.  ir.  Casey,  26  Pa.  287,  holding  law  psmsed  by 
legislature  presumed  to  be  constitutional  until  clearly  shown  to  be  otherwise. 

34  AM.  DEC.  69,  JACKSON  v.  MASSACHUSETTS  MUT.  F.  INS.  CO.  28 

PICK.  418. 
Insurable  interest  of  mortgagee. 

Cited  in  reference  notes  in  54  A.  D.  693;  55  A.  D.  649;  9  A.  S.  R.  620, — on 
mortgagee's  insurable   interest  in  mortgpaged  property. 
Defense  of  "other  insurance.''  , 

Cited  in  Dahlberg  v.  St.  Louis  Mut.  F.  &  M.  Ins.  Co.  6  Mo.  App.  121,  hold- 
ing question  when  defense  of  "other  insurance"  is  set  up  is  whether  "other 
insurance"  is  valid;  Turner  v.  Meriden  F.  Ins.  Co.  16  Fed.  454,  holding  that 
provision  in  policy  rendering  it  void  if  other  insurance  should  be  made,  al- 
lowed company  to  avoid  it  when  other  insurance  discovered;  Hayes  v.  Milford 
Mut.  F.  Ins.  Co.  170  Mass.  492,  49  N.  E.  754,  holding  subsequent  policies  for- 
bidden by  prior  policy  no  defense  to  action  on  prior  policy;  Schenck  v.  Mercer 
County  Mut.  F.  Ins.  Co.  24  N.  J.  L.  447,  holding  that  failure  to  give  notice 
of  prior  insurance  rendered  subsequent  policy  void;  Gee  v.  Cheshire  County 
Mut.  F.  Ins.  Co.  55  N.  H.  65,  20  A.  R.  171,  holding  that  provision  against 
prior  insurance  in  second  policy  made  it  voia. 

Cited  in  reference  note  in  2  A.  S.  R.  225,  on  effect  of  separate  insurance  by 
mortgagor  and  mortgagee. 

Cited  in  notes  in  43  A.  R.  221,  on  what  constitutes  other  insurance  within 
condition   in    insurance   policy;    20   A.   R.    319,   on   effect   of  condition   against 
double  insurance  as  invalidating  both  policies. 
^Otlier  invalid  policies. 

Cited  in  Wolpert  v.  JSorthern  Assur.  Co.  44  W.  Va.  734,  29  S.  E.  1024, 
holding  that  prior  invalid  policy  doea  not  avoid  subsequent  policy  containing 
elause  against  prior  insurance. 

Cited   in  note   in  28  A.   D.   125,  on  subsequent  invalid   policy  as  breach  of 
condition  against  other  insurance. 
«— Subsequent  policy. 

Cited  in  Bigl^r  v.  New  York  Cent.  Ins.  Co.  22  N.  Y.  402,  holding  first  policy 
avoided  by  second  policy  not  invalid  on  its  face;  Lindley  v.  Union  Farmers' 
Mut.  F.  Ins.  Co.  65  Me.  308,  20  A.  R.  701;  Sweeting  v.  Mutual  F.  Ins.  Co.  83 
Md.  63,  32  L.R.A.  570,  34  Atl.  826;  Clark  v.  New  England  Mut.  F.  Ins.  Co.  6 
CMsh.  342,  53  A.  D.  44;  Kimball  v.  Howard  F.  Ins.  Co.  8  Gray,  33;  Obermeyer 
V.  Globe  Mut.  Ins.  Co.  43  Mo.  673;  Gale  v.  Belknap  County  Ins.  Co.  41  N.  H. 
170;  Jersey  City  Ins.  Co.  v.  Nichol,  35  N.  J.  Eq.  291,  40  A.  R.  625;  Fireman's 
Ins.  Co.  V.  Holt,  35  Ohio  St.  89,  35  A.  R.  601;  Stecey  v.  Franklin  F.  Ins. 
Co.  2  Watts  &  S.  506;  Woolpert  v.  Franklin  Ins.  Co.  42  W.  Va.  647,  20  S.  E. 
521;  Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  520, — holding  same,  subsequent 
policy  being  void  because  company  had  not  complied  with  statutes;  Wheeler 
V.  Watertown  F.  Ins.  Co.  131  Mass.  1,  holding  same  for  failure  to  state  in 
second  policy  interest  of  insured  in  property;  Thomas  v.  Uuilders*  Mut.  F. 
Ins.  Co.  119  Mass.  121,  holding  same,  when  second  policy  invalid  for  failure  to 
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obtain  assent  to  additional  insurance;  Hardy  v.  Union  Mut.  F.  Ins.  Co.  4 
Allen,  217,  holding  same,  when  second  policy  was  invalid  for  failure  to  dis- 
close essential  facts;  Hubbard  v.  Hartford  F.  Ins.  Co.  33  Iowa,  325,  11  A. 
R.  125,  holding  that  subsequent  insurance  obtained  in  violation  of  prior  policy 
does  not  avoid  prior  policy  if  invalid;  Sutherland  v.  Old  Dominion  Ins.  Co. 
31  Gratt.  176,  holding  that  subsequent  insurance  to  avoid  prior  policy  must 
be  valid. 

Cited  in  reference  note  in  53  A.  D.  53,  as  to  when  subsequent  insurance 
taken   on  same  property  avoids  policy. 

Distinguished  in  Wilson  v.  ^tna  Ins.  Co.  12  Tex.  Civ.  App.  512,  33  S.  W. 
1085,  holding  policy  containing  clause  avoiding  it  by  procurance  of  other  in- 
surance  **whether   valid    or   not,"    invalidated    by    subsequent   policy. 

Disapproved  in  Bigler  v.  New  York  Cent.  Ins.  Co.  20  Barb.  635,  holding  that 
subsequent  insurance',  contrary  to  agreement  of  which  validity  is  affirmed, 
avoided  first  policy;  American  Ins.  Co.  v.  Replogle,  114  Ind.  1,  15  N.  E.  810, 
holding  that  property  owner  who  obtains  second  policy  without  notice  there- 
by voids  first;  Lackey  v.  Georgia  Home  Ins.  Co.  42  Ga.  456,  holding  that 
second  insurance  on  same  property  without  consent  of  insurer  voids  policy. 
Nondisclosure  of  prior  existing  insurance. 

Cited  in  David  v.  Hartford  Ins.  Co.  13  Iowa,  69;  Barrett  v.  Union  Mut.  F. 
Ins.  Co.  7  Cush.  175, — holding  policy  not  expressing  existence  of  prior  insur- 
ance, as  required  by  by-laws  of  company,  void. 
Assent  to  other  or  prior  insurance. 

'  Cited  in  First  Baptist  Soc.  v.  Hillsborough  Mut.  F.  Ins.  Co.  19  N.  H.  580, 
holding  recital  in  policy  of  prior  insurance  and  amount  sufficient  compliance 
with  charter. 

Distinguished  in  Atlantic  Ins.  Co.  v.  Goodall,  35  N.  H.  328,  holding  policy 
not  wholly  void  for  want  of  indorsement  of  directors  consenting  to  other  in- 
surance. 
Alienation  of  property  as  avoiding  Insurance. 

Cited  in  Masters  v.  Madison  County  Mut.  Ins.  Co.  11  Barb.  624,  holding  con- 
tract to  convey  property  insured  not  such  alienation;  Hammel  v.  Queen's 
Ins.  Co.  54  Wis.  72,  41  A.  R.  1,  11  N.  W.  349,  holding  same  of  execution  sale; 
Tittemore  v.  Vermont  Mut.  F.  Ins.  Co.  20  Vt.  546,  holding  same  of  deed  condi- 
tioned on  payment  at  option  of  grantee. 

Cited  in  reference  notes  in  36  A.  D.  667,  on  provision  against  alienation  in 
insurance  policy;  39  A.  D.  549,  on  effect  of  alienation  of  insured  property; 
72  A.  D.  708,  on  alienation  of  insured  premises  and  effect  upon  policy;  81  A. 
D.   530,   on   alienaton  of  insured  property  as  avoiding  policy. 

Cited  in  notes  in  59  A.  D.  307,  on  effect  of  condition  in  insurance  policy 
restraining  alienation;  4  L.R.A.  540,  as  to  what  constitutes  a  sale  or  transfer 
within  meaning  of  clause  avoiding  insurance  policy  in  case  of  sale  or  transfer. 
—  Mortgage. 

Cited  in  Pollard  v.  Somerset  Mut.  F.  Ins.  Co.  42  Me.  221;  Woodward  v. 
Republic  F.  Ins.  Co.  32  Hun,  305;  Fuller  v.  Hunt,  48  Iowa,  163,— holding 
execution  of  mortgage  on  land  not  an  alienation;  Quarrier  v.  Peabody  Ins. 
Co.  10  W.  Va.  507,  27  A.  R.  582,  holding  same  of  deed  of  trust,  before  fore- 
<:losure;  Carson  v.  Jersey  City  Ins.  Co.  43  N.  J.  L.  300,  39  A.  R.  584;  Judge 
v.  Connecticut  F.  Ins.  Co.  132  Mass.  521, — holding  policy  not  avoided  by  mort- 
gage on  property  by  assured;  DoUiver  v.  St.  Joseph  F.  &  M.  Ins.  Co.  128 
Am.  Dec.  Vol.  V.— 38. 
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Mass.  315,  35  A.  R.  378,  holding  policy  not  avoided  by  a  lease  and  mortgage 
upon  it;  Harral  v.  Leverty,  60  Conn.  46,  47  A.  R.  608,  holding  mortgage  of 
insured  property  not  "alienation"  within  provision  of  policy;  Ethington  v. 
Dwelling  House  Ins.  Co.  65  Mo.  App.  129,  holding  mortgagor  had  not  lost  hia 
interest  in  property  because  he  had  not  paid  debt  as  agreed;  Springfield  F.  & 
M.  Ins.  Co.  V.  Allen,  43  N.  Y.  389,  3  A.  R.  711,  28  Phila.  Leg.  Int.  333,  hold- 
ing  policy,  to  be  void  upon  "any  change  in  title  of  property  insured,"  forfeited 
by  transfer  of  premises;  Edmands  v.  Mutual  Safety  F.  Ins.  Co.  1  Allen,  311, 
79  A.  D.  746,  holding  mortgage  material  alteration  in  ownership  of  property 
insured;  Rice  v.  Tower,  1  Gray,  426,  holding  mortgage  of  personal  property 
without  transfer  of  possession  not  alienation. 

Cited  in  note  in  38  L.R.A.  664,  on  mortgage  as  sale  of  insured  property. 

84  AM.  DEC.  74,  OliSK  v.  SULMVAN,  S  HOW.   (MISS.)    161. 
Effect  of  submission  to  appraisers. 

Cited  in  Guild  v.  Atchison,  T.  &  S.  F.  R.  Co.  67  Kan.  70,  67  A.  S.  R.  312^ 

33  L.R.A.  77,  45  Pac.  82,  holding  that  appointment  of  appraisers  to  fix  value 
of  land,  under  written  contract  for  sale,  could  not  be  revoked  at  pleasure  of 
one  of  parties. 

Liability  of  party  preventing  appraisal  under  contract. 

Cited  in  Lingeman  y.  Shirk,  15  Ind.  App.  432,  43  N.  E.  33,  holding  that  par- 
ty could  not  be  discharged  because  his  appraiser  refused  to  act  and  asceria^u 
what  land  was  to  pass. 

84  AM.  DEC.  77,  BENNETT  v.  McGAUGHY,  8  HOW.   (MISS.)    192. 
Indorsement  necessary  to  transfer  note  payable  to  two. 

Cited  in  Allen  v.  Corn  Exchange  Bank,  87  App.  Div.  335,  84  N.  Y.  Supp. 
1001,  holding  that  draft  payable  to  two  parties,  not  partners,  must  be  in- 
dorsed by  both;  Haydon  v.  Nicoletti,  18  Nev.  290,  3  Pac.  473,  holding  note 
payable  to  two  or  more  persons  jointly,  indorsed  by  only  one  of  payees,  sub- 
ject to  any  equities  in  favor  of  maker  as  though  not  indorsed  by  either. 

Cited  in  reference  note  in  123  A.  S.  R.  262,  on  authority  of  one  of  two  joint 
payees  to  indorse  copayee's  name. 

Cited  in  note  in  18  L.R.A.(N.S.)  631,  on  indorsement  by  one  of  two  joint 
payees  or  indorsees  of  a  bill  or  note. 

34  AM.  DEC.  78,  DICKSOX  v.  PARKER,  8  HOW.   (MISS.)   219. 
Duty  as  to  maintaining  fence. 

Cited  in  reference  notes  in  50  A.  D.  588,  on  fencing  against  cattle;  71  A.  D. 
727,  on  duty  as  to  fencing  against  cattle  on  highway;   72  A.  D.  335,  on  duty 
to  maintain,  and  liabilites  as  to  partition  fence;   92  A.  D.  406,  on  duties  of 
parties  to  maintain  partition  fences  and  liabilities  as  to  them. 
Liability  for  injury  to  animals  unlawfully  distrained. 

Cited  in  Wilhite  v.  Speakman,  79  Ala.  400,  holding  party  catching  and  de- 
taining horse  running  in  his  field  not  inclosed  with  lawful  fence  liable  for  tlM- 
value  of  the  horse,  where  it  was  choked  to  death  while  so  kept  up. 
Liability  for  injury  to  trespassing  animals. 

Cited  in  note  in  49  A.  D.  259,  on  liability  for  injury  to  trespassing  animate 
while  removing  them. 
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liiabiUty  for  injuries  to  animals  straying  upon  nninclosed  land. 

Cited  in  Vicksburg  &  J.  R.  Co.  v.  Patton,  31  Miss.  156,  66  A.  D.  552,  hold- 
ing  railroad   company   liable   for   value   of   horse   killed   while   straying  upon 
uninclosed  right  of  way,  when  defendants'  agents  failed  to  take  due  care  to 
prevent  accident. 
Trespass  for  damages  by  animals. 

Cited  in  reference  note  in  42  A.  D.  249,  as  to  when  trespass  lies  for  dam- 
ages done  by  animals. 
Measure  of  damages  for  trespass. 

Cited  in  reference  note  in  48  A.  D.  530,  on  measure  of  damages  in  action  for 
trespass. 

Officer  as  trespasser  ab  initio. 

Cited   in   reference  notes   in   35   A.   S.   R.   385,   on   officer   as   trespasser   ab 
initio;  73  A.  D.  318,  as  to  when  officer  is  a  trespasser  ab  initio;  47  A.  D.  682, 
on   abuse  of   process   as   trespass   ab  initio;   84.  A.  D.   92,  on  abuse  of   legal 
process  as  making  one  trespasser  ab  initio. 
Verdict  against  evidence  as  ground  for  new  trial. 

Cited  in  Mann  v.  Manning,  12  Smedes  &  M.  615,  holding  that  new  trial 
would  not  be  granted  on  conflicting  evidence,  unless  preponderance  be  greatly 
against  verdict;  Humphreys  v.  Wilson,  43  Miss.  328;  Cicely  v.  State,  13 
Smedes  &  M.  202,  1  Morr.  St.  Cas.  (Miss.)  435,— holding  that  verdict  would 
not  be  disturbed  imless  opposed  by  decided  preponderance  of  evidence,  or  based 
on  no  evidence  whatever;  Carter  v.  Carter,  5  Tex.  93,  holding  that  verdict 
would  not  be  set  aside  merely  because  court  might,  from  examination  of  evi- 
dence, have  arrived  at  diflferent  conclusion;  Drake  v.  Surget,  36  Miss.  468, 
on    verdict   against   evidence    as   grounds    for    new    trial. 

S4  AM.  D£C.  81,  THOMPSON  v.  GRAND  GUIiF  B.  &  BK6.  CO.  S  HOW. 
(MISS.)   240. 

Necessity  of  making  compensation  for  property  talcen  under  eminent  do- 
main. 

Cited  in  Stewart  v.  Raymond  R.  Co.  7  Smedes  &  M.  568,  holding  that  rail- 
road company  could  not  enjoin  defendant  from  preventing  their  trains  running 
over  his  land,  they  having  failed  to  pay  the  compensation  agreed  on;  Pearson 
T.  Johnson,  54  Miss.  259,  holding  statute  providing  for  seizure  of  private  prop- 
erty for  public  use  without  any  provison  for  compensation  first  made,  uncon- 
stitutional; Gould  V.  Glass,  19  Barb.  179,  holding  act  providing  for  laying  out 
of  highways  through  wild  land  without  providing  for  compensation  of  own- 
ers, imconstitutional ;  Parham  v.  Inferior  Ct.  Justices,  9  Ga.  341,  holding  that 
compensation  for  property  taken  for  public  use  must  precede,  or  be  concurrent 
with,  the  seizure  and  entry  upon  the  land;  Bensley  v.  Mountain  Lake  Water 
Co.  13  Cal.  306,  73  A.  D.  575,  enjoining  defendants  from  going  upon  land  of 
plaintiffs  to  construct  reservoirs  under  public  right  until  compensation  first 
made;  Anderson  v.  Turbeville,  6  Coldw.  150,  holding  that  chancery  may  en- 
join taking  of  property  for  public  use,  or  declare  taking  void,  if  compensa- 
tion is  not  paid;  Lake  Erie  &  W.  R.  Co.  v.  Kinsey,  87  Ind.  514,  affirming  right 
of  party  to  eject  railroad  from  right  of  vcay  over  his  land,  on  failure  to  make 
compensation;  McElroy  v.  Kansas,  21  Fed.  257,  holding  compen*»ation  neces- 
sary precedent  to  lowering  grade  of  street  which  damaged  property  of  private 


Digitized  by  VjOOQ  IC 


34  A3kl.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  596 

owner;  Sadler  v.  Laiigham,  34  Fla.  311,  on  whether  compensation  must  pre- 
cede right  to  take  private  property  for  public  use;  Isom  v.  Mississippi  C.  R. 
Co.  36  Miss.  300,  holding  that  compensation  for  private  property  appropriat- 
ed for  right  of  way  for  railroad  must  be  made  in  money,  notwithstanding 
legislative  provision  to  contrary. 

Cited  in  reference  notes  in  36  A.  D.  210,  on  compensation  for  land  taken  by 
eminent  domain;  58  A.  D.  332,  on  constitutional  right  to  compensation  for 
private  property  taken  for  public  use;  61  A.  D.  283,  on  invalidity  of  statuta 
devesting  individual  of  his  property  without  compensation. 

Cited  in  notes  in  42  L.  ed.  U.  S.  273,  on  compensation  for  laying  out  high- 
way; 31  A.  D.  375,  on  nature  of  compensation  for  property  taken  for  public 
use. 

Distinguished  in  White  v.  Nashville  &  N.  R.  Co.  7  Heisk.  518,  holding  that, 
while  private  property  may  be  taken  without  compensation  first  being  made, 
compensation  must  be  provided  for. 

Disapproved  in  Cushman  v. -Smith,  34  Me.  247,  holding  that  trespass  would 
lie    for    damages    for    the    occupation    of    land,    when    compensation    had    not 
been  made  within  a  reasonable   time  after  commencement  of  occupancy. 
Judgment  as  compensation  for  property  taken. 

Cited  in  Moody  v.  Jacksonville,  T.  &  K.  W.  R.  Co.  20  Fla.  597,  holding 
award  of  damages  for  taking  of  property  not  a  compensation  for  it;  Walther 
V.  Warner,  25  Mo.  277,  holding  judgment  rendered  against  railroad  company 
for  damages  for  land  taken  for  right  of  way  not  sufficient,  actual  payment 
being  necessary  to  vest  title. 

Cited  in  reference  note  in  86  A.  D.  754,  on  nature  of  judgment. 
Construction  of  statutes. 

Cited  in  reference  notes  in  49  A.  D.  705,  on  construction  of  words  in  stat- 
utes or  constitutions;   61  A.   D.  283,   on  strictly  construing  statutes  authoriz- 
ing exercise  of  right  of  eminent  domain. 
Determination  of  constitutionality  of  statutes. 

Cited  in  Adams  v.  Capital  State  Bank,  74  Miss.  307,  20  So.  881,  on  deter- 
mination of  the  constitutionality  of  legislative  acts. 
Disability  of  courts  to  remedy  defects  in  legislatlTC  acts. 

Cited  in  Houston  v.  Royston,  7  How.   (Miss.)   543,  holding  that  courts  would 
not   supply   deficiency   in   act   which   failed   to   provide   for  election   of  certain 
officer. 
Partial  invalidity  of  statute. 

Cited  in  Campbell  v.  Mississippi  Union  Bank,  6  How;.    (Miss.)    625,  holding 
that  invalidity  of  section  of  bank  charter  relating  to  pledging  of  faith  of  state 
does  not  invalidate  balance  of  charter. 
Appropriation  of  private  property  to  public  use  without  doe  process. 

Cited  in  Griffin  v.  Mixon,  38  Miss.  424,  holding  statute  providing  for  for- 
feiture of  lands  to  state  on  nonpayment  of  taxes  null  and  void. 

34  AM.  DEC.  86,  FITCH  v.  SCOTT,  8  HOW.    (MISS.)    814. 
Liiability  of  attorney  for  loss  to  his  client. 

Cited  in  Chapman  v.  Cowles,  41  Fla.  103,  91  A.  D.  508,  holding  attorney 
taking  depreciated  paper  currency  in  payment  of  a  judgment  liable  to  client 
for   damages;    Hill   v.   Mynatt    (Tenn.)    52  L.R.A.   883,  69   S.  W.   163,  holding 
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attorney  not  liable  to  client  for  error  of  judgment  upon  a  doubtful  question 
of  law. 

Cited  in  reference  note  in  38  A.  D.  666,  on  liability  of  attorney. 

Cited  in  note  in  52  L.KA'.  884,  on  liability  of  attorney  to  client  for  mistake. 

—  Negligence  rendering  attorney  liable. 

Cited  in  Pennington  v.  Yell,  11  Ark.-  212,  52  A.  D.  262,  on  negligence  neces- 
sary to  render  attorney  liable  to  client. 

Cited  in  reference  notes  in  35  A..  D.  250;  37  A.  D.  490;  50  A.  D.  389, — on 
attorney'^  liability  for  negligence;  37  A.  D.  42;  51  A.  D.  497;  52  A.  D.  274; 
68  A.  D.  142;  76  A.  D.  205,— on  attorney's  liability  for  negligence  and  want 
of  skill. 

Cited  in  note  in  24  E.  R.  C.  666,  on  liability  of  solictor  to  client  for  negli- 
gence. 
Authority  of  attorneys. 

Cited  in  reference  note  in  83  A.  D.  204,  on  termination  of  authority  of  at- 
torney. 

Cited  in  note  in  30  A.  R.  360,  on  authority  of  attorney  at  law  to  bind  client. 

—  To  compromise  claims. 

Cited  in  Preston  v.  Hill,  60  Cal.  43,  19  A.  R.  647,  holding  that  attorney 
had  no  power  because  of  his  retainer  to  compromise  case  and  consent  to  entry 
of  stipulated  judgment,  when  client,  with  knowledge  of  adverse  attorney,  ob- 
jects to  it  before  judgment  entered;  Smith  v.  Dixon,  3  Met.  (Ky.)  438,  hold- 
ing that  judgment  might  be  set  aside  which  was  entered  against  party  with- 
out his  authority  upon  a  compromise  by  his  attorney;  Fleishman  v.  Meyer, 
46  Or.  267,  80  Pac.  209,  refusing  to  recognize  a  compromise  made  by  attorney 
for  his  clients  without  their  knowledge  or  consent,  there  being  no  litgation 
pending;  Eaton  v.  Knowles,  61  Mich.  625,  28  N.  W.  740,  holding  that  authority 
of  attorney  to  receive  payment  of  a  claim  did  not  imply  authority  to  compro- 
mise and  settle  the  demand;  Clark  v.  Kingsland,  1  Smedes  &  M.  248,  holding 
attorney  given  claim  for  collection,  without  power  to  accept  from  debtor 
assignment  of  security. 

Cited  in  reference  notes  in  44  A.  D.  483,  on  attorney's  right  to  compromise 
claim;  50  A.  D.  510;  63  A.  D.  704,— on  attorney's  power  to  compromise  suit 
or  claim. 

Cited  in  note  in  76  A.  D.  261,  on  attorney's  authority  to  compromise. 

Limited  in  Levy  v.  Brown,  56  Miss.  83,  holding  that  compromise  with  gar- 
nishee after  judgment  against  him  had  been  enjoined,  and  delay  encountered, 
was  binding  on  client. 

34  AM.  DEC.  96,  EWING  v.  GLIDWELiIi,  S  HOW.    (MISS.)    332. 
Right  to  appeal  from  voluntary  nonsnit. 

Cited  in  Dannelly  v.  '  Speer,  7  Ga.  227,  holding  that  error  would  npt  lie 
where  party  voluntarily  dismissed  his  case  subsequent  to  making  of  decisions 
complained  of;  Schulte  v.  Kelly,  124  Mich.  330,  83  N.  W.  405,  holding  that 
party  nonsuited  for  failing  to  appear  on  the  day  case  was  adjourned  to  would 
not  be  allowed  to  appeal  from  such  nonsuit;  Copeland  v.  Mears,  2  Smedes 
&  "Mi.  519,  holding  that  plaintiff  suffering  a  voluntary  nonsuit  could  not  prose- 
cute writ  of  error,  though  the  decisions  of  the  court  occasioning  the  nonsuit 
were  wrong. 
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Cited  in  reference  note  in  10  A.  S.  R.  349,  as  to  when  appeal  may  be  taken 
from   an   order   of   court. 

Disapproved  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ft.  Worth  &  N.  O.  R.  Co.  68  Tex- 
98,  3  S.  W.  564,  on  right  to  appeal  from  voluntary  nonsuit. 
When  nonsuit  will  be  granted. 

Cited  in  Hudson  v.  Strickland,  49  Miss.  591,  holding  it  error  to  nonsuit 
party  for  illegality  of  contract  sued  on,  he  being  entitled  under  practice  to 
trial  by  court  and  jury. 

Cited  in  reference  notes  in  39  A.  D.  686,  as  to  when  nonsuit  shall  be  grant- 
ed or  denied;  39  A.  D.  368;  52  A.  D.  312,— on  granting  compulsory  nonsuit; 
64  A.  D.  631,  on  courts  of  Mississippi  not  possessing  power  to  nonsuit;  43 
A.  D.  464,  on  nonsuit  for  insufficiency  of  evidence. 

34  AM.  DEC.  98,  NEWMAN  v.  FOSTER,  3  HOW.  (MISS.)  383. 
Title  and  possession  requisite  to  support  ejectment. 

Cited  in  reference  note  in  50  A.  D.  232,  on  title  necessary  or  sufficient  to 
support  ejectment. 

Cited   in  note  in   116  A.  S.  R.  570,  on  necessity  of  plaintiff's  being  out  of 
possession  at  time  action  of  ejectment  is  commenced. 
Proof  of  possession  in  ejectment. 

Cited  in  reference  notes  in  42  A.  D.  537,  on  proof  of  defendant's  possession  to 
maintain  ejectment;  43  A.  D.  528;  57  A.  D.  203,— -on  necessity  and  sufficiency  of 
proof  of  defendant's  possession  in  ejectment. 
Duty  to  give  requested  instructions. 

Cited  in  Wiggins  v.  McGimpsey,  21  Miss.  532,  on  right  of  court  to  refuse 
instructions  stating  correct  principles  of  law. 

Cited  in  reference  notes  in  36  A.  D.  144,  on  duty  of  court  to  charge  in  absence 
of  evidence;   62  A.  D.  688,  as  to  whether  correct  but  abstract  and  irrelevant 
instructions  may  be  given;  39  A.  D.  639,  on  abstract  instructions  upon  proposi- 
tions upon  which  there  is  no  evidence. 
Parol  evidence  to  explain  deed. 

Cited  in  Doe  ex  dem.  Morton  v.  Jackson,  1  Smedes  &  M.  494,  40  A.  D.  107, 
holding  parol  evidence  admissible  to  show  what  was  meant  by  "swamp  land,** 
when  the  map  designated  in  deed  as  showing  land  as  marked  ''swamp  land" 
contained  no  such  description. 
Jurisdiction  of  boundary  dispute. 

Cited  in  reference  note  in  67  A.  D.  621,  on  jurisdiction  of  equity  over  bound- 
ary disputes. 
Settling  boundary  by  parol  agreement. 

Cited  in  reference  note  in  60  A.  D.  732,  on  settling  disputed  boundary  by  parol 
agreements  and  by  possession  in  accordance  therewith. 
What  controls  in  fixing  boundary. 

Cited  in  reference  notes  in  47  A.  D.  327,  on  boundaries;  42  A.  D.  650;  43  A.  D. 
339, — on  boundaries  which  prevail ;  60  A.  D.  731,  on  what  controls  in  determining 
boundary;  37  A.  D.  562;  on  natural  objects  controlling  course  in  deed;  67 
A.  D.  417,  on  control  of  monuments  over  boundaries,  course,  and  distances;  45 
A.  D.  688,  as  to  whether  calls  of  patent  can  be  controlled  by  survey;  66  A.  D. 
341,  on  artificial  or  natural  boundaries  and  monuments  controlling  course  and 
distance;  88  A.  D.  701,  on  monuments  or  natural  objects  as  controlling  courses, 
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distances,  quantity  and  descripticn;  67  A.  D.  620,  on  marked  trees  on  line 
actually  run  and  marked  controlling  line  which  courses  and  distances  indicate; 
88  A.  D.  66,  as  to  when  river  as  boundary  will  prevail  over  marked  lines;  37 
A.  D.  547,  on  effect  of  conveyance  describing  boundary  as  following  body  of 
water. 

Cited  in  note  in  4  L.R.A.  426,  on  courses  and  distances  yielding  to  monuments 
in  case  of  conflict. 
Evidence  as  to  boundary. 

Cited  in  Schlosser  v.  Cruickshank,  96  Iowa,  414,  65  N.  W.  344,  denying 
admissibility  of  evidence  aliunde  as  to  whether  meander  line  is  boundary  line. 

Cited  in  reference  notes  in  42  A.  D.  550,  50  A.  D.  405,  on  evidence  of  bound- 
aries ;  37  A.  D.  647 ;  98  A.  D.  634, — on  parol  evidence  to  prove  boundary ;  67  A.  D. 
621,  on  declarations  and  hearsay  evidence  to  prove  boundaries;   40  A.  D.  416, 
on  confusion  of,  and  evidence  as  to,  boundaries. 
Map  and  surrey  as  evidence. 

Cited  in  reference  notes  in  88  A.  D.  66,  on  conclusiveness  of  map  and  survey; 
88  A.  D.  701,  on  map  and  certificate  of  survey  as  evidence. 
Allowance  of  amendments. 

Cited  in  Henderson  v.  Hamer,  5  How.  (Miss.)  525,  holding  allowance  of  amen- 
datory pleas  after  pleadings  had  been  made,  discretionary  with  court  and  not 
grounds  for  error. 

Cited  in  reference  notes  in  65  A.  D.  73,  on  amendments;  64  A.  D.  64,  on 
allowance  of  amendments  within  discretion  of  courts;  77  A.  D.  152,  as  to  whether 
error  will  lie  for  allowance  of  amendments. 

34  AM.  DEO.  106,  CARTER  ▼.  SPENCER,  4  HOW.   (MISS.)   42. 
Patent  as  evidence  of  title. 

Cited  in  Sweatt  v.  Corcoran,  37  Miss.  513,  holding  patent  for  public  land 
conclusive  evidence  of  title  without  proof  of  recitals  contained  therein. 

Cited  in  reference  note  in  39  A.  D.  686,  on  patent  as  highest  evidence  of  title. 
Impeachment  of  patent  to  land. 

Cited  in  reference  notes  in  39  A.  D.  516,  on  effect  of  patent  and  how  impeach- 
able; 86  A.  D.  491,  as  to  how  a  patent  may  be  impeached;  61  A.  D.  597,  on 
right  collaterally  to  impeach  patent  regular  on  its  face;  38  A.  S.  R.  614,  on 
impeachment  of  patent  to  public  lands  for  fraud  or  illegality;  62  A.  D.  701,  as 
to  when  equity  will  relieve  against  decision  of  land  officer  or  patent  obtained 
by  fraud. 

S4  AM.  DEC.  108,  KIXIiET  ▼.  FITZPATRICK,  4  HOW.   (MISS.)   50. 
"What  is  necessary  to  create  warranty. 

Cited  in  Carley  v.  Wilkins,  6  Barb.  557,  holding  representation  by  vendor  that 
flour  was  of  extra  fine  quality,  and  that  vendee  might  rely  on  such  representa- 
tion, was  a  warranty;  Otts  v.  Alderson,  10  Smedes  &  M.  476,  on  representations 
necessary  to  create  warranty. 

Cited  in  reference  notes  in  55  A.  D.  725,  on  warranties  upon  sale  of  chattels; 
59  A.  D.  743,  on  representations  as  warranties;  16  A.  S.  R.  758,  on  express 
wairanties  on  sale  of  personalty;  67  A.  D.  730,  on  language  necessary  to  show 
warranty;  11  A.  S.  R.  879,  on  sufficiency  of  words  to  constitute  warranty  in 
contract  of  sale;  64  A.  D.  83,  on  what  constitutes  valid  warranty  on  sale  of 
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chattels;  58  A.  D.  152,  on  warranty  constituted  by  express  affirmation  of  fact; 
73  A.  D.  181,  on  necessity  of  particular  form  of  words  to  constitute  warranty. 
Warranty  as  court  or  jury  question. 

Cited  in  Anderson  v.  Burnett,  5  How.  (Miss.)  165,  35  A.  D.  425,  holding  that 
whether  printed  representations  amounted  to  warranty  or  an  opinion  merely, 
question  for  jury. 

Cited  in  reference  note  in  64  A.  D.  83,  as  to  whether  seller's  statement  estab- 
lishes warranty  as  question  for  jury. 

S4  AM.  DEC.  110,  UBWIS  v.  WOODS,  4  HOW.   (MISS.)    86. 
Right  to  specific  performance. 

Cited  in  reference  notes  in  37  A.  D.  633,  on  specific  performance  of  contracts; 
63  A.  D.  486,  as  to  when  laches  may  be  imputed  to  party  seeking  specific  per- 
formance. 

—  Necessity  of  performance  by  party  seeking. 

Cited  in  Atkins  v.  Tutwiler,  98  Ala.  129,  11  So.  640,  holding  foreclosure  pur- 
chaser failing  to  pay  balance  of  purchase  price  at  time  specified,  not  entitled  to 
enforce  his  purchase  against  subsequent  purchaser  of  interest  of  mortgagor  and 
mortgagees;  Younger  v.  Welch,  22  Tex.  417;  Findley  v.  Koch,  126  Iowa,  131, 
101  N.  W.  766, — denying  specific  performance  of  contract,  when  the  party  seek- 
ing had  by  his  .delay  rendered  the  performance  inequitable  or  unjust  to  the 
seller;  Bird  v.  McLAurin,  4  Smedes  &  M.  50,  holding  that  party  giving  notes  for 
payment  of  purchase  price  of  land,  and  taking  bond  for  title,  could  not  in  equity 
ask  for  title  or  rescission  without  having  paid  or  offered  to  pay  purchase  money; 
Rutland  Marble  Co.  v.  Ripley,  10  Wall.  339,  19  L.  ed.  955,  refusing  to  com- 
pel specific  performance,  where  party  seeking  has  disregarded  his  own  recipro- 
cal obligations;  Miller  v.  Cameron.  45  N.  J.  Eq.  95,  1  L.R.A.  554,  15  Atl.  842,  on 
necessity  of  party's  showing  that  he  had  performed  his  part  or  reasons  for  not 
so  doing;  Anderson  v.  Frye,  18  111.  94,  holding  that  party  seeking  to  enjoin 
recovery  back  of  purchase  price  of  land  must  show  offer  to  perform  according  to 
terms  of  contract  or  excuse  for  failure  to  do  so. 

Cited  in  reference  notes  in  63  A.  D.  486,  on  effect  of  failure  to  perform  on  part 
of  party  seeking  specific  performance;  54  A.  D.  496,  on  necessity  of  averment 
of  performance  or  offer  thereof  in  bill  for  specific  performance. 

Cited   in   1-eference   note  in   52   A.  D.   295,  on   necessity   that   party   seeking 
specific  performance  show  performance  on  his  part. 
Time  as  of  essence  of  contract. 

Cited  in  reference  notes  in  70  A.  D.  739,  on  time  as  essence  of  contract  to 
convey  land;  43  A.  D.  58,  as  to  when  time  is  of  essence  of  contract  in  equity  and 
when  not. 

34  AM.  DEC.  112,  MICHIE  v.  PliANTERS'  BANK,  4  HOW.  (MISS.)  ISO. 
Priority  between  executions. 

Cited  in  reference  note  in  36  A.  D.  583,  on  priority  in  case  of  several  executions 
against  same  debtor. 
Postponement  of  prior  Judgement  lien. 

Cited  in  First  Nat.  Bank  v.  Hendricks,  134  Ind.  361,  33  N.  E.  110,  holding  that 
consent  to  decree  of  sale  and  causing  order  of  sale  to  issue  for  payment  of  tax 
lien  subordinated  judgment  lien  to  junior  mortgage  lien;  Talbert  v.  M?lton,  9 
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Smedes  &  M.  9,  holding  that  no  indulgence  of  sheriff  or  negligence  without  act 
of  plaintiffs  would  render  execution  dormant  as  to  subsequent  executions; 
Andrews  v.  Doe,  6  How.  554,  38  A.  D.  450,  on  postponement  of  prior  lien  by  act 
of  party. 

Cited  in  reference  notes  in  43  A.  D.  527,  on  postponement  of  judgment  lien  to 
subsequent  lien;  39  A.  D.  307,  on  how  lien  may  be  lost  or  postponed  by  laches; 
52  A.  D.  442,  on  loss  of  lien  of  senior  judgment  by  sale  under  junior  judgment 
and  execution. 

Distinguished  in  Grand  Gulf  Bank  v.  Henderson,  6  How.  (Miss.)  292,  holding 
subsequent  judgment  execution  levied  at  same  time  as  prior  judgment  execution 
not  entitled  to  be  satisfied  before  the  latter,  when  ordinary  diligence  had  been 
observed  in  keeping  execution  renewed;  Foute  use  of  Ball  v.  Campbell,  7  How. 
377,  holding  that  stay  of  execution  which  expired  before  the  recovery  of  a  sub- 
sequent judgment  against  same  defendant  did  not  affect  lien  of  elder  judgment; 
Wood  v.  Gary,  5  Ala.  43,  holding  that  return  of  writ  of  fieri  facias  before  return 
day  by  order  of  plaintiff  did  not  render  it  dormant  as  against  execution  of  junior 
judgment  creditor  subsequently  issued  when  return  might  not  have  been  . 
satisfied. 
Effect  of  suspension  of  execution  on  rights  of  Judgment  creditors. 

Cited  in  Virden  v.  Robinson,  59  Miss.  28,  holding  that  junior  judgment  would 
take  proceeds  of  goods  seized  and  sold  thereunder  pending  stay  of  execution 
which  attended  one  of  prior  date. 

Cited  in  notes  in  58  A.  D.  359,  on  release  of  levy  on  personalty  being  satis- 
faction as  to  third  persons  generally;    27  L.RjV.  380,  on  loss  of  priority  of 
execution  by  creditor's  contract  to  suspend  execution. 
Effect  of  release  of  Judgment  against  principal  on  liability  of  surety. 

Cited  in  Anthony  v.  Capel,  53  Miss.  350,  holding  that  release  of  principal 
against  whom  with  surety  a  joint  judgment  had  been  obtained  operated  as  a 
release  of  the  surety. 

S4  AM.  DEC.   lie,  CARPENTER  v.   STATE,   4  HOW.    (MISS.)    163,   1 

MORRIS   ST.   CAS.    (MISS.)    126. 
Adoption  of  common  law. 

Cited  in  note  in  22  L.R.A.  602,  on  adoption  of  common  law  in  United  States. 
'  Construction  of  statutes. 

Cited  in  reference  notes  in  41  A.  D.  109,  on  construction  of  words  used  in 
statute;  62  A.  D.  406,  as  to  how  words  in  statute  are  construed;  49  A.  D.  705, 
on  construction  of  words  in  statutes  or  constitutions;  55  A.  D.  384,  on  mode  of 
construing  words  in  statutes;  38  A.  D.  328,  on  construction  of  statute  according 
to  natural  and  obvious  meaning;  69  A.  D.  232,  on  construction  of  penal  statute. 
^Construction  of  common-law  terms  in  statutes. 

Cited  in  Meadowcroft  v.  Winnebago  County,  181  III.  504,  54  N.  E.  949,  holding 
terms  used  in  statute  without  explanation  given  their  common-law  meaning; 
Mackey  v.  Enzensperger,  11  Utah,  154,  39  Pac.  541  (dissenting  opinion),  on 
construction  of  common-law  terms  in  statutes. 

edited  in  note  in  46  A.  D.  587,  on  construction  of  common-law  terms  In  statute. 
Number  of  Jurors  necessary  in  trial  of  criminal  case. 

Cited  in  Territory  v.  Ah  Wah,  4  Mont.  149,  47  A.  R.  341,  1  Pac.  732;  Hunt 
v.  State,  61  Miss.  577, — reversing  judgment  when  record  showed  a  trial  by  only 
eleven  men;   State  v.  Simons,  61  Kan.  752,  60  Pac.  1052,  granting  new  trial 
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wbere  trial  was  by  jury  of  eleven,  though  with  consent  of  defendant;  State  v. 
Wilcox,  104  N.  C.  847,  10  S.  E.  463,  on  necessity  of  jury  in  criminal  case  being 
composed  of  at  least  twelve  men. 

Cited  in  reference  notes  in  43  A.  D.  521,  on  common-law  rule  as  to  number  of 
jurors;  59  A.  D.  677,  on  number  of  jurors  in  common-law  jury;  1  A.  S.  R.  526, 
on  necessity  of  having  twelve  jurors  in  jury. 

Cited  in  notes  in  43  L.R.A.  35,  on  number  and  agreement  of  jurors  necessary 
to  constitute  valid  verdict;  43  L.R.A.  75,  on  validity  of  verdict  by  jury  of  more 
than  twelve;  43  L.R.A.  62,  on  consent  and  waiver  as  to  number  and  agreement 
of  jurors  in  felony  cases;  43  LJRA.  57,  on  power  of  legislature  as  to  number 
and  agreement  of  jurors  necessary  to  constitute  valid  verdict;  43  L.RA.  37,  38, 
43,  on  construction  of  constitutional  provisions  as  to  number  and  agreement  of 
jurors  necessary  to  constitute  valid  verdict;  43  L.R.A.  48,  on  meaning  of  terms 
**jury"  and  "jury  trial"  in  constitutional  provisions. 
Right  of  trial  by  Jury. 

Cited  in  Nelson  v.  State,  47  Miss.  621,  on  right  of  trial  by  jury. 

Cited  in  note  in  3  L.R.A.  211,  on  power  to  waive  right  to  jury  trial. 
Sufficiency  of  caption  of  indictment. 

Cited  in  Sam  v.  State,  13  Smedes  &  M.  189,  holding  indictment  invalid  when 
its  caption  stated  that  the  court  was  held  at  a  certain  place  in  county,  which 
was  not  the  proper  place  for  court  to  be  held;  Lusk  v.  State,  64  Miss.  845,  2 
So.  256,  holding  indictment  bad  when  caption  thereof  failed  to  show  where  court 
was  held. 

Cited  in  reference  notes  in  54  A.  D.  151,  on  requisites  of  caption  of  indictment; 
46  A.  D.  138,  on  eflfect  of  defect  in  caption  of  indictment. 

Distinguished  in  Seal  v.  State,  13  Smedes  &  M.  286,  1  Morris  St.  Cas.  473, 
holding   indictment   suflQcient   though   it   did   not   recite   that   the   jurors   were 
drawn  from  the  proper  county. 
Requisites  of  indictment  for  perjury. 

Cited  in  reference  note  in  48  A.  D.  703,  on  what  indictment  for  perjury  must 
state. 

What  constitutes  perjury. 

Cited  in  reference  note  in  48  A.  D.  ,703,  on  what  constitutes  perjury. 

Cited  in  note  in  85  A.  D.  491,  on  perjury  by  false  swearing  'in  proceedings 
authorized  by  law. 
Place  for  meeting  of  grand  jury. 

Cited  in  Com.  v.  Tortman,  33  Pa.  Co.  Ct.  219,  quashing  indictment  when  the 
grand  jury  met  at  a  hotel  instead  of  meeting  at  the  proper  place  in  county 
seat. 
liocality  from  which  grand  Jurors  may  be  drawn. 

Cited  in  note  in  28  L.R.A.  198,  on  necessity  that  grand  jurors  be  from  partic- 
ular county. 
Sufficiency  of  record  of  proceedings  in  criminal  case. 

Cited  in  Mulligan  v.  State,  47  Miss.  304,  reversing  judgment  of  conviction  of 
robbery,  because  the  record  failed  to  show  time  and  place  of  holding  of  court, 
name  of  judge^  organization  of  grand  jury,  or  proper  return  of  indictment. 

Distinguished  in  Com.  v.  Carney,  152  Mass.  566,  26  N.  E.  94,  holding  that 
record  of  conviction  need  not  show  place  where  court  was  held,  when  statute 
prescribed  place. 
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} 
34  AM.  DSC.  121,  PROSSER  ▼.  UCATHERMAN,  4  HOW.   (MISS.)   287. 

Rights  of  assignee  of  administrator  or  guardian. 

Cited  in  Thomasson  v.  Brown,  43  Ind.  203;  Krutz  v.  Stewart,  76  Ind.  9;  Booyer 
T.  Hodges,  46  Miss.  78;  Miller  v.  Helm,  2  Smedes  &  M.  687,— holding  that 
negotiable  note  might  be  recovered  in  the  hands  of  a  transferee  from  administra- 
tor of  estate  on  payment  of  individual  debt,  the  taker  being  aware  of  capacity 
in  which  administrator  held  note;  Scott  v.  Searles,  7  Smedes  &  M.  498,  45  A.  D. 
317,  holding  that  subsequent  administrator  might  enjoin  collection  of  note  given 
by  former  administrator  in  payment  of  personal  debt,  which  note  uelonged  to 
estate,  of  which  fact  assignee  had  notice;  Pressly  v.  Ellis,  48  Miss.  574,  on  effect 
of  assignment  of  assets  of  estate  by  administrator  in  satisfaction  of  individual 
debt;  Cotton  v.  Parker,  Smedes  &  M.  Ch.  191,  on  right  to  recover  on  note  belong- 
ing to  estate,  given  by  administrator  in  satisfaction  of  personal  debt,  when  made 
payable  to  administrator;  Mathis  v.  Barnes,  1  Ind.  App.  164,  27  N.  E.  308, 
holding  that  maker  may  resist  collection  of  note  given  by  guardian  to  pay 
personal  debt. 

Distinguished  in  Searles  v.  Scott,  14  Smedes  A  M.  94,  holding  that  adminis- 
trator de  bonis  non  could  not  maintain  action  against  former  administrator 
and  one  to  whom  he  had  assigned  note  belonging  to  estate,  it  appearing  that 
administrator  had  been  duly  discharged  and  note  accounted  for. 

Rights  of  administrator  de  bonis  non. 

Cited  in  notes  in  40  L.R.A.  50,  on  what  assets  pass  to  administrator  de  bonis 
non  where  sales  or  transfers  are  void;  40  L.R.A.  72,  on  right  of  administrator 
de  bonis  non  to  avoid  sales  or  transfers  made  by  predecessor. 

Right  to  relief  against  improper  transfer  of  assets  of  estate. 

Cited  in  Buie  v.  Pollock,  55  Miss.  309,  holding  that  creditors  might  pursue 
assets  of  estate  improperly  transferred  by  executor  to  legatees  before  settle- 
ment of  claims  of  creditors  of  estate;  Grant  v.  Lloyd,  12  Smedes  &  M.  191, 
holding  that  equity  will  relieve  heirs  of  estate  against  sale  of  property  to  a 
purchaser  who,  by  misrepresentation  and  act  of. executor,  induced  others  not  to 
bid,  and  purchased  property  at  less  than  real  Value;  Baughn  v.  Shackleford,  48 
Miss.  255,  hplding  that  securities  for  debt  due  ward  were  not  discharged  by 
crediting  a  d^bt  due  by  guardian  to  ward's  debtors  against  the  debt;  Isom  v. 
First  Nat.  Bank,  52  Miss.  902,  holding  that  auditor's  warrants  deposited  in  bank 
as  security  for  personal  debt  of  party  who  as  agent  of  county  treasurer  obtained 
them  as  interest  due  county  on  school  funds  belonged  to  county;  Forniquet  v. 
Forstall,  34  Miss.  87,  on  right  of  administrator  de  bonis  non  to  interfere 
with  assets  of  estate  wrongly  disposed  of;  Stagg  v.  Linnenfelser,  59  Mo.  336, 
holding  widow,  ignorant  of  English,  indorsing  note  belonging  to  estate  of  hus- 
band, as  sole  legatee,  to  purchaser  who  relied  on  own  judgment,  not  estopped 
to  deny  any  title  to  note. 
Authority  of  executor  to  hind  estate. 

Cited  in  Briscoe  v.  Thompson,  Freem.  Ch.  (Miss.)  155,  holding  that  recovery 
might  be  had  by  estate  of  note,  or  proceeds  thereof,  which  an  administrator 
sold  for  slaves  without  an  order  of  probate  court;  Parham  v.  Stith,  56  Miss. 
465,  holding  unauthorized  acceptance  by  executor  of  bill  of  exchange  in  payment 
of  debt  due  estate  not  binding  when  debtor  solvent. 
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84  AM.  DEC.   124,  HICKMAN  v.  GRIFFIN,  6  MO.  87. 
Admissibility  of*  records  of  courts  in  evidence. 

Cited  in  note  in  46  A.  D.  380,  on  admissibility  of  original  papers  in  proceed- 
ings before  justice  of  peace  in  circuit  court. 

Distinguished  in  Carp  v.  Queen  Ins.  Co.  203  Mo.  295,  101  S.  W    78,  holding 
records  of  court  admissible   in   evidence,  although  not  properly   authenticated 
when  identified  by  witnesses. 
Wlien  action  for  malicious  prosecution  lies. 

Cited  in  reference  notes  in  41  A.  D.  649,  on  malicious  prosecution;  44  A.  D. 
126,  as  to  when  action  for  malicious  prosecution  lies. 
Probable  cause  in  malicious  prosecution. 

Cited  in  Long  v.  Kodgers,  19  Ala.  321  (dissenting  opinion)  ;  Sparling  v. 
Conway,  6  Mo.  App.  283, — on  insufficiency  of  mere  belief;  Vinal  v.  Core,  18 
W.  Va.  1,  on  probable  cause  necessary  to  justify  prosecution  alleged  to  be 
malicious. 

Cited  in  reference  note  in  40  A.  D.  527,  as  to  what  is,  and  evidence  of,  prob- 
able cause  in  action  for  malicious  prosecution. 

Disapproved  in  Staley  v.  Turner,  21  Mo.  App.  244,  holding  reasonable  belief 
of  probable  cause  sufficient;  Chandler  v.  McPherson,  11  Ala.  916,  holding  that 
no  recovery  could  be  had  against  party  who,  before  acting,  submitted  facts  to 
attorney,  who  advised  him  of  the  sufficiency  of  his  charges  to  sustain  in- 
dictment. 

Overruled  in  Vansickle  v.  Brown,  68  Mo.  627,  holding  that  no  recovery  could 
be  had  when  defendant,  at  time  of  prosecution,  had  reasonable  grounds  for  be- 
lieving plaintiff  guilty;  Sparling  v.  Conway,  75  Mo.  510,  on  same  point. 

—  Inferable  malice  or  probable  cause. 

Cited  in  Stubbs  v.  Mulholland,  168  Mo.  47,  67  S.  W.  650;  Christian  v.  Han- 
na,  58   Mo.  App.   37, — holding  that  malice   in  a   prosecution   may  be   inferred 
from  want  of  probable  cause;    Casperson  v.  Sproule,  39  Mo.  39,  holding  that 
want  of  probable  cause  could  not  be  inferred  from  proof  of  malice. 
Admissibility  of  testimony  by  defendant  in  malicious  prosecution. 

Cited  in  Riney  v.  Vanlandingham,   9  Mo.  816,  holding  defendant  could  not 
introduce  testimony  given  before  magistrate,  there  being  other  witnesses  as  to 
what  he  said. 
Curing  error  by  instructions. 

Cited  in  note  in  55  A.  D.  376,  as  to  whether  error  in  admitting  evidence  is 
cured  by  instruction  to  jury  to  disregard  it  or  by  ruling  it  out. 

—  Error  in  other  instructions. 

Cited  in  State  v.  Pacquett,  75  Mo.  330,  holding  instruction  authorizing  jur} 
to  find  murder  in  first  degree  without  requiring  them  to  find  malice  and  de- 
liberation, not  cured  by  another  instruction  .correctly  defining  the  offense; 
Imhoff  V.  Chicago  &  M.  R  Co.  20  Wis.  344;  Sullivan  v.  Hannibal  &  St.  J.  R. 
Co.  88  Mo.  169, — holding  erroneous  instruction  as  to  contributory  negligence, 
not  cured  by  another  instruction  correctly  stating  the  rule;  Fugate  v.  Miller, 
109  Mo.  281,  19  S.  W.  71,  holding  as  to  when  erroneous  instructions  are 
ground  for  reversal. 

Cited  in  reference  notes  in  90  A.  D.  344,  on  conflicting  instructions;  70  A. 
D.  384,  on  instructions  erroneous  in  one  point  but  collectively  correct  at 
ground  for  reversal;  83  A.  D.  572,  on  effect  on  erroneous  instructions  of  their 
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being  accompanied  by  correct  ones;   41   A.  D.  649;   71  A.  D.  622,— on  curing 
erroneous  instruments  by  correct  accompanying  ones. 

34  AM.  DEC.  130,  DICKEY  v.  MALECHI,  6  MO.  177. 
General  Jurisdiction  as  to  wills  and  probates. 

Cited  in  Benoist  v.  Murrin,  48  Mo.  48,  holding  jurisdiction  of  circuit  court 
in  a  proceeding  to  contest  the  validity  of  a  will,  appellate  in  nature;  Oakley 
V.  Taylor,  64  Fed.  245,  holding  that  Federal  courts  had  no  jurisdiction  of  a 
direct  action  to  cancel  a  will;  State  ex  rel.  Hamilton  v.  Guinotte,  156  Mo.  513, 
50  L.R.A.  787,  57  S.  W.  281,  on  nature  of  jurisdiction  of  circuit  court  in  case 
contesting  validity  of  will;  Teckenbrock  v.  McLaughlin,  209  Mo.  533,  108  S. 
W.  46,  on  nature  of  proceeding  to  contest  will. 

Cited   in  reference  note   in  54  A.  D.  457,  on  equity  jurisdiction   in   case  of 
lost  or  destroyed  instruments. 
—  Jurisdictional  allegations  in  petition  for  contest. 

Cited  in  Hughes  v.  Burriss,  86  Mo.  660>  holding  jurisdiction  of  circuit  court 
to  determine  validity  of  will,  derived  from  contestants'  petition  to  contest  va- 
lidity. 
Destruction  or  revocation  of  will. 

Cited  in  reference  notes  in  51  A.  D.  386,  on  revocation  of  wills;  40  A.  D. 
411,  on  effect  of  destruction  of  will  without  testator's  knowledge. 

Cited  in  note  in   110  A.  S.  R.  449,  on  distinction  between  loss  or  destruc- 
tion of  will  before  and  after  testator's  death. 
Right  to  prove  lost  or  destroyed  will. 

Cited  in  Varnon  v.  Varnon,  67  Mo.  App.  534,  holding  that  evidence  might  be 
introduced  to  prove  the  contents  of  a  page  of  a  will  which  had  been  de- 
stroyed; Re  Foster,  13  Phila.  567,  34  Phila.  Leg.  Int.  222,  admitting  a  copy 
of  a  last  will  to  probate  where  execution  and  delivery  of  the  will  were  proved. 

Cited  in  reference  note  in  84  A.  S.  R.  267,  on  proof  of  lost  will. 

Cited  in  note  in  84  A.  D.  630,  on  probate  of  lost  or  destroyed  wills. 
Evidence  snfflcient  to  prove  contents  of  lost  will. 

Cited  in  Skeggs  v.  Horton,  82  Ala.  352,  2  So.  110;  Re  Page,  118  111.  576,  59 
A.  R.  395,  8  N.  E.  852;  Jaques  v.  HoVton,  76  Ala.  238,— holding  that  lost  will 
may  be  proved  by  one  witness  who  has  read  it  and  remembered  contents; 
Wyckoff  V.  WyckoflF,  16  N.  J.  Eq.  401,  on  sufficiency  of  proof  by  one  party  of 
contents  of  will. 

Cited  in  reference  notes  in  47  A.  S.  R.  284,  on  sufficiency  of  proof  of  co.i- 
tents  of  lost  will;  52  A.  D.  687,  on  sufficiency  of  one  witness  to  prove  contents 
of  lost  will. 

Cited  in  notes  in  38  L.R.A.  450,  on  number  of  witnesses  as  to  contents  of 
lost  or  destroyed  will;  110  A.  S.  R.  460,  on  effect  of  number  of  witnesses  testi- 
fying to  execution  or  contents  of  lost  or  destroyed  will. 
Evidence  admissible  to  establish  lost  will. 

Cited  in  Odenwailder  v.  Schorr,  8  Mo.  App.  458;  Tarbell  v.  Forbes,  177 
Mass.  238,  58  N.  E.  873,— on  how  contents  of  lost  will  may  be  proved;  Colligan 
V.  McKernan,  2  Dem.  421,  6  N.  Y.  Civ.  Proc.  Rep.  198,  on  right  to  establish  lost 
will  by  single  witness. 

Cited  in  reference  notes  in  35  A.  S.  R.  868,  on  proof  of  execution  of  will; 
09  A.  D.  455,  on  proof  of  will  lost  or  destroyed  against  or  without  testator's 
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knowledge  or  consent;  45  A.  D.  443,  on  sufficiency  of  one  subscribing  witness  to 
prove  will. 

Cited  in  notes  in  77  A.  S.  R.  471,  on  number  of  witnesses  required  for  proof 
of  will;   11  E.  R.  C.  607,  on  parol  evidence  to  prove  lost  will;  66  A.  R.  627, 
on   applicability   of   provision   against  one  party  testifying,  when   other  party 
is  dead,  to  probate  of  will. 
EfTect  of  partial  proof  of  will  lost  or  destroyed. 

Cited  in  Jones  v.  Casler,  139  Ind.  382,  47  A.  S.  R.  274,  38  N.  E.  812,  holding 
that  part  of  provisions  of  will  proved  would  be  given  effect  as  against  fraudu- 
lent destroyer  of  will;  Skeggs  v.  Horton,  82  Ala.  362,  2  So.  110,  holding  that 
will,  the  contents  of  which  were  only  partially  proved,  would  to  that  extent 
be  admitted  to  probate. 

Cited  in  reference  note  in  47  A.  S.  R.  286,  on  probate  of  portion  of  lost  will. 

Cited  in  notes  in  38  L.R.A.  463,  on  proof  of  part  of  contents  of  lost  or  de- 
stroyed will;  110  A.  S.  R.  466,  on  how  much  of  lost  or  destroyed  will  must  be 
proved. 

Suf&cieucy  of  objections  to  evidence. 

Cited  in  Fields  v.  Hunter,  8  Mo.  128;  Houston  v.  Perry,  5  Tex.  462;  Clark 
V.  People's  Collateral  Loan  Co.  46  Mo.  App.  248, — holding  that  objection,  in 
order  to  be  reviewable  on  motion  for  new  trial,  must  be  specific,  calling  court's 
attention  to.  specific  ground  thereof;  Bank  of  Missouri  v.  Merchants'  Bank,  10 
Mo.  123,  holding  that  court  would  not  look  into  validity  of  objections  made  in 
lower  court,  the  grounds  of  objection  not  being  specified;  Roussin  v.  St. 
Louis  Perpetual  Ins.  Co.  16  Mo.  244,  refusing  to  notice  objections  to  reading 
of  depositions,  the  bill  of  exceptions  failing  to  show  specific  objections  made  in 
lower  court;  Wayne  County  v.  St.  Louis  &,  I.  M.  R.  Co.  66  Mo.  77;  Burleson 
V.  Hancock,  28  Tex.  81;  Letton  v.  Graves,  26  Mo.  260, — on  necessity  of  proper 
exceptions  to  obtain  review  as  to  errors  in  Admission  or  exclusion  of  evi- 
dence. 

Cited  in  reference  notes  in  67  A.  D.  131,  on  sufficiency  of  general  and  sweep- 
ing objections;  74  A.  D.  368,  on  sufficiency  of  general  objections  to  evidence; 
64  A.  D.  254,  on  necessity  of  objection  to  evidence  stating  grounds;  99  A.  D. 
136,  on  sufficiency  of  general  exception  to  whole  charge. 

Cited  in  notefs  in  58  A.  D.  663,  on  necessity  that  objections  to  evidence  be 
specific;   99  A.  D.  136,  on  necessity  for  specific  request  or  exception  to  raise 
question  of  correctness  of  instructions. 
Competent  witnesses  to  establish  lost  ttIU. 

Cited  in  Hays  v.  Ernest,  32  Fla.  18,  13  So.  461,  holding  executor  who  is  also 
a  devisee  competent  to  give  evidence  to  establish  will;  Holmes  v.  Holdoman, 
12  Mo.  535,  holding  heirs  of  law  of  testator  competent  witnesses  to  establish 
will;  Garvin  v.  Williams,  50  Mo.  206,  holding  beneficiaries  competent  witnesses 
in  proceedings  to  contest  validity  of  a  will;  Mann  v.  Balfour,  187  Mo.  290,  86  S. 
W.  103,  holding  legatee  interested  in  establishment  of  will  competent  witness 
on  her  own  behalf;  Inlow  v.  Hughes,  38  Ind.  App.  376,  76  N.  E.  763,  holding, 
in  suit  to  establish  will,  attorney  who  drew  it  competent  party  to  testify  as 
to  its  provisions;  Vaile  v.  Sprague,  179  Mo.  393,  78  S.  W.  609,  on  competent 
witnesses  in  suit  to  establish  will. 
Burden  of  proof  In  proceedings  to  establish  will. 

Cited  in  Harris  v.  Hays,  63  Mo.  90,  on  burden  of  proof  in  proceedings  to 
establish  a  will. 


Digitized  by 


Google 


607  NOTES  ON  AMERICAN  DECISIONS.  [130-140 

Right  to  second  new  trial. 

Cited  in  Hill  v.  Deaver,  7  Mo.  57,  holding  that  second  new  trial  would  not 
be  granted  on  grounds  of  misconception  of  instructions  by  jury,  when  evi- 
dence was  conflicting  and  facts  found  were  supported  by  evidence ;  Kreis  v. 
Missouri  P.  R.  Co.  131  Mo.  633,  33  S.  W.  1160  (dissenting  opinion),  on  grant- 
ing of  second  new  trials. 

84  AM.  DEO.  140,  SNOW  ▼.  CHANDIiER,  10  N.  H.  92. 
Covenant  not  to  sue  one  of  Joint  tort  feasors  as  discharge  of  others. 

Cited  in  Chicago  v.  Babcock,  143  111.  358,  32  N.  E.  271;  Arnett  v.  Missouri 
P.  R.  Co.  64  Mo.  App.  368;  Bloss  v.  Plymale,  3  W.  Va.  393,  100  A.  D.  762; 
Chicago  V.  Smith,  95  111.  App.  335, — holding  that  a  covenant  not  to  sue  one 
of  joint  tort  feasors  did  not  bar  an  action  against  the  others;  Benton  v.  Mullen, 
61  N.  H.  125,  holding  that  covenant  to  save  one  of  joint  debtors  from  further  lia- 
bility on  the  debt  did  not  discharge  other  debtors  from  liability. 

Cited  in  notes  in  92  A.  S.  R.  882,  on  effect  of  covenant  not  to  sue  one  joint 
tort  feasor  on  liability  of  others;  68  L.R.A.  300,  on  construing  covenants  not 
to  sue  and  release  of  one  joint  tort  feasor  as  covenants. 

Release  of  one  of  Joint  wrongdoers  as  discharge  of  others. 

Cited  in  Missouri,  K.  A  T.  R.  Co.  v.  McWherter,  69  Kan.  345,  63  Pac.  135, 
holding  that  release  of  one  alleged  wrongdoer,  not  in  fact  guilty,  did  not 
operate  as  release  of  another,  who  was  real  wrongdoer. 

Cited  in  notes  in  73  A.  D.  140,  on  release  of  one  cotrespasser  or  satisfaction 
by  one  as  release  of  all;  11  A.  S.  R.  908,  on  eflfect  of  release  given  to,  or  satis- 
faction accepted  from,  one  of  several  joint  wrongdoers. 

Distinguished  in  Abb  v.  Northern  P.  R.  Co.  28  Wash.  428,  92  A.  S.  R.  864, 
68  L.R.A.  293,  68  Pac.  954,  holding  that  release  of  one  joint  tort  feasor  upon 
payment  of  a  sum  of  money,  though  with  stipulation  that  it  should  not 
operate  as  discharge  of  others,  released  others. 

Effect  of  partial  satisfaction  by  one  Joint  wrongdoer  on  liability  of  others. 

Cited  in  Smith  v.  Gayle,  58  Ala.  600;  Ellis  v.  Esson,  60  Wis.  138,  36  A. 
R.  830,  6  N.  W.  518;  Louisville  &  E.  Mail  Co.  v.  Barnes,  117  Ky.  860,  111  A. 
S.  R.  273,  64  L.R.A.  574,  79  S.  W.  261, — holding  that  payment  of  a  sum  of 
money  by  one  of  joint  tort  feasors  as  partial  satisfaction,  and  as  a  release  of 
party  making  payment,  did  not  preclude  recovery  against  the  other;  Turner 
V.  Hitchcock,  20  Iowa,  310,  on  operation  of  partial  satisfaction  by  one  joint 
wrongdoer  as  a  discharge  pro  ianio  of  the  others. 

Cited  in  notes  in  92  A.  S.  R.  875,  on  effect  of  partial  satisfaction  by  one 
joint  tort  feasor;  58  L.R.A.  302,  oa  effect  of  partial  satisfaction  by  one 
joint  tort  feasor  on  liability  of  the  other. 

Distinguished  in  Bell  v.  Perry,  43  Iowa,  368,  holding  that  payment  of  sum 
in   settlement  of  costs   of  one   action   and   acknowledgment   of   satisfaction   as 
against   one    of   joint    wrongdoers    did    not   operate    as    satisfaction    either    in 
whole  or  in  part  of  judgment  rendered  against  other  wrongdoer. 
Judgment  against  Joint  wrongdoer  as  discliarge  of  others. 

Cited  in  Fowler  v.  Owen,  68  N.  H.  270,  73  A.  S.  R.  588,  39  Atl.  329,  holding 
unsatisfied  judgment  against  one  of  joint  debtors  no  bar;  Jones  v.  Lowell,  36 
Me.  538,  on  recovery  against  one  joint  wrongdoer  as  discliarge  of  others. 
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SfTect  of  satisfaction  by  one  of  several  Jointly  liable. 

Cited  in  Muench  v.  Globe  F.  Ins.  Co.  8  Misc.  328,  28  N.  Y.  Supp.  6G9,  hold- 
ing that  payment  of  appraiser's  compensation  by  one  of  insurance  companies 
represented  by  him  in  making  appraisement  inured  to  benefit  of  all. 

34  AM.  DKC.  142,  HURD  v.  SILSBY,  10  N.  H.  108. 
Validity  of  assignment  for  benefit  of  creditors. 

Cited  in  Derry  Bank  v.  Davis,  44  N.  H.  548,  holding  assignment  by  firm  for 
benefit  of  creditors  not  valid  where  it  operated  as  assignment  of  joint  estate 
only;  Spinney  v.  Portsmouth  Hosiery  Co.  25  N.  H.  9,  holding  assignment  con- 
taining stipulation  prejudicial  to  creditor's  interest  not  good  as  against  at- 
taching creditor  beyond  amount  of  claims  of  creditors  assenting  to  it. 

Cited  in  reference  notes  in  42  A.  D  692,  as  to  when  assignment  for  credit- 
ors is  void;  38  A.  D.  61,  on  efl'ect  of  assignments  intended  to  withdraw  prop- 
erty from  creditors;  38  A.  D.  263,  on  retention  by  assignor  of  consumable 
property  as  fraud. 

—  Of  conditional  assignment. 

Cited  in  Fellows  v.  Greenleaf,  43  N.  H.  421,  holding  that  assignment  for 
benefit  of  creditors  containing  conditions  unfavorable  to  creditors  may  be 
avoided  by  them;  First  Nat.  Bank  v.  Newman,  62  N.  H.  410;  Derry  Bank  v. 
Webster,  44  N.  H.  264, — on  validity  of  conditional  assignment  for  creditors; 
Albert  v.  Winn,  7  Gill,  446  (dissenting  opinion),  on  validity  of  assignment 
for  benefit  of  creditors,  stipulating  for  release  of  whole  debt. 

Cited  in  reference  note  in  72  A.  D.  415,  on  assignment  for  benefit  of  credit- 
ors being  conditional. 

Cited  in  note  in  58  A.  S.  R.  83,  on  invalidity  of  conditional  assignments 
for  creditors. 

—  Effect  of  requiring  releases  from  creditors. 

Cited  in  reference  notes  in  45  A.  D.  709,  on  efl'ect  of  requiring  release  in  as- 
signments for  benefit  of  creditors;  77  A.  D.  516,  on  efl'ect  of  release  by  credit- 
or in  assignment  for  benefit  of  creditors. 

Cited  in  note  in  16  A.  D.  340,  on  invalidity  of  assignment  requiring  release 
from  creditors. 

—  Effect  of  preferences. 

Cited  in  Sanderson  v.  Bradford,  10  N.  H.  260,  on  validity  of  assignment  pre- 
ferring certain  creditors. 

Cited  in  reference  notes  in  65  A.  D.  473,  on  right  of  debtor  to  prefer  one 
creditor  over  another;   30  A.  S.  R.  817,  as  to  what  preferences  in  assignment 
for    creditors    are    void. 
Presumption  of  assent. 

Cited  in  Frazier  v.  Perkins,  62  N.  H.  69,  holding  that  acceptance  of  a  bene- 
ficial gift  is  presumed;  Weston  v.  Nevers,  72  N.  H.  65,  54  Atl.  703,  holding 
assent  of  creditors  not  assumed  when  assignment  is  made  upon  conditions 
prejudicial  to  their  rights. 

Cited  in  notes  in  24  L.R.A.  370,  on  presumption  of  assent  to  assignment  or 
deed  of  trust  for  creditors;  24  L.R.A.  373,  on  statutory  presumption  of  ac- 
ceptance of  assignment  or  deed  of  trust  for  creditors;  24  L.R^A.  376,  on  neces- 
sity of  express  assent  to  assignment  or  deed  of  trust  for  creditors;  24  L.R.A. 
375,  on  rebuttal  of  presumption  of  acceptance  of  assignment  or  deed  of 
trust  for  creditors  where  there  is  a  condition  imposing  a  release. 
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Title  to  property  under  assignment  contrary  to  law. 

Cited  in  Corning  v.  Records,  69  N.  H.  390,  76  A.  S.  R.  178,  46  Atl.  462, 
on  title  to  property  when  assignment  contrary  to  law. 

S4  AM.  DEC.   145,  NEWPORT  MECHANICS  MFG.  CO.  T.  STARBIRD, 

10  X.  H.  128. 
Effect  of  misnomer  of  society  or  corporation. 

Cited  in  People  v.  Sierra  Buttes  Quartz  Min.  Co.  39  Cal.  511,  holding  as- 
sessment roll  not  invalid  because  corporation  was  misnamed,  when^  the  name 
given  sufficiently  described  corporation;  Burdine  v.  Grand  Lodge,  37  Ala.  478, 
holding  it  no  error  to  admit  charter  granted  subordinate  society,  althouga 
name  of  the  granting  society  was  different  from  that  appearing  in  acts  of  in- 
corporation; Board  of  Education  y.  Greenebaum,  39  111.  609,  holding  name  of 
corporation  in  contract  as  "the  State  Board  of  Education  of  Illinois,"  when  its 
corporate  name  was  "The  Board  of  Education  of  State  of  Illinois,"  not  ma- 
terial variance;  Pierce  v.  Somersworth,  10  N.  H.  369,  holding  the  misnomer 
of  corporation  known  as  the  "Proprietors  of  Dover  Turnpike  Road  in  New 
Hampshire"  as  Dover  Turnpike  corporation  not  material  variance;  Smith  v. 
Tallassee  Branch  Central  PI.  Road  Co.  30  Ala.  650,  on  effect  of  misnomer  of  cor- 
poration on  proceedings  by  it;  Altoona  Gas  Co.  v.  Gas  Co.  17  Pa.  Co.  Ct.  662,  6  Pa. 
Dist.  R.  299,  on  necessity  of  corporation  having  a  name  sufficient  to  distinguish 
it  from  others  of  a  similar  kind;  St.  Luke's  Home  v.  Association  for  Indigent 
Females,  52  N.  Y.  191,  11  A.  R.  697,  on  effect  of  misnomer  of  corporation. 
—  Naming  trustees  instead  of  corporation. 

Cited  in  Keith  y.  Bingham,  97  Mo.  196,  10  S.  W.  32,  holding  that  convey- 
ance made  to  trustees  of  corporation  without  naming  them  vested  the  title 
in  the  corporation  named  in  the  deed;  McDonald  v.  Schneider,  27  Mo.  405, 
holding  lease  not  invalidated  because  execufed  in  name  of  trustees  of  town 
instead  of  "inhabitants"  thereof;  New  York  Inst.  v.  How,  10  N.  Y.  84,  hold- 
ing bequest  to  trustees  of  an  institution  bequest  to  the  institution  itself. 
"Who  should  sue  on  note  referring  to  payee  by  description. 

Cited  in  reference  note  in  55  A.  D.  391,  on  suit  in  individual  name  on  note 
in  which  payee  is  referred  to  by  description. 
Parol  CTldence  as  to  who  was  intended  as  payee. 

Cited  in  reference  notes  in  63  A.  D.  611,  on  right  of  person  suing  on  note 
payable  to  another  to  show  that  he  was  intended  payee;  43  A.  D.  98,  on  parol 
evidence  to  show  who  were  intended  as  payees  by  description  in  note;  47  A. 
D.  148,  on  parol  evidence  showing  who  are  payees  in  promissory  note. 

84  AM.  DEC.  146,  BURLEY  v.  RUSSEIiL,  10  N.  H.  184. 
£stoppel  of  minor  from  avoiding  contract. 

ated  in  Conrad  v.  Lane,  26  Minn.  389,  37  A.  R.  412,  4  N.  W.  695;  Whitcomb 
V.  Joslyn,  51  Vt.  79,  31  A.  R.  678;  Merriam  v.  Cunningham,  11  Cush.  40,— holding 
defendant  not  estopped  from  setting  up  infancy  as  a  defense  to  a  contract  by 
fraudulent  representations  that  he  was  of  full  age;  Wieland  v.  Kobick,  110  111. 
16,  51  A.  R.  676,  holding  infant  not  estopped,  when  becoming  of  age,  from 
avoiding  a  deed  by  representation  in  deed  that  she  was  immarried  and  of  age; 
Fetrow  v.  Wiseman,  40  Ind.  148;  Ferguson  v.  Bobo,  54  Miss.  121;  Watson  v. 
Am.  Dec.  Vol.  V.— 39. 
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Huderman,  79  Conn.  687,  66  Atl.  515, — on  false  representations  as  to  age   as 
grounds  of  estopping  infant  from  avoiding  contract. 

Cited  in  reference  note  in  57  A.  D.  786,  on  estoppel  in  pais  as  applied  to 
infants. 

Cited  in  notes  in  57  L.R.A.  684,  on  estoppel  by  fraud  to  plead  infancy  on 
contract;   37  A.  R.  413,  414,  on  estoppel  of  infant  to  plead  infancy  by  repre- 
sentation that  he  was  of  age;  18  A.  S.  R.  634,  on  infant's  concealment  or  mis- 
representation of  age  affecting  contracts. 
Ijfability  of  infant  on  contracts. 

Cited  in  reference  note  in  39  A.  D.  236,  on  infant's  liability  on  contracts.    - 

Cited  in  note  in  18  A.  S.  R.  611,  on  infants'  bills  and  notes. 
Liability  of  minor  for  torts. 

Cited  in  Eckstein  v.  Frank,  1  Daly,  334,  holding  minor  obtaining  property 
upon  representing  that  he  was  of  full  age  liable  in  action  of  tort  for  damages 
or  a  return  of  the  property. 

Cited  in  reference  notes  in  42  A.  D.  521;  56  A.  D.  88, — on  infant's  liability 
for  torts  growing  out  of,  or  connected  with  contracts. 

Cited  in  notes  in  18  A.  S.  R.  720,  on  torts  of  infants  connected  with  contracts; 
57  L.R.A.  677,  678,  on  liability  of  infant  for  torts  in  inducing  contract  by  fraud- 
ulent representations. 

Distinguished  in  Gilson  v.  Spear,  38  Vt.  311,  88  A.  D.  659,  holding  that  action 
on  the  case  for  deceit  in  sale  of  a  horse  could  not  be  maintained  against  an 
infant;  Nash  v.  Jewett,  61  Vt.  501,  15  A.  S.  R.  931,  4  LJI.A.  561,  18  Ati.  47, 
holding  infancy  a  good  plea  to  an  action  ex  delicto  for  falsely  representing  that 
defendant  was  of  full  age  whereby  plaintiff  was  induced  to  contract  with  him. 
Infancy  as  a  defense. 

Cited  in  Wallace  v.  Leroy,  57  W.  Va.  263,  110  A.  S.  R.  777,  50  S.  E.  243, 
holding  that  infant  might  set  up  infancy  as  a  defense  in  action  for  purchase 
price  of  goods  without  returning  or  offering  to  return  them;  Hughes  v.  Gallans, 
10  Phila.  618,  31  Phila.  Leg.  Int.  349,  2  Leg.  Chron.  247,  3  Luzerne  Leg.  Reg. 
199,  holding  that  no  recovery  could  be  had  for  services  rendered  an  infant  on 
his  refusal  to  pay  for  them. 
Liability  of  married  woman  as  surety  of  hnshand. 

Cited  in  Farmington  Nat.  Bank  v.  Buzzell,  60  N.  H.  189,  holding  married  woman 
signing  note  as  surety  for  husband  not  liable,  although  payee  supposed  she 
signed  as  principal. 

34  AM.  DEC.  148,  HOIT  v.  TTNDERHILIi,  10  N.  H.  220. 
Ratification  necessary  to  bind  infant  on  contract. 

Cited  in  Fetrow  v.  Wiseman,  40  Ind.  148,  on  ratification  necessary  to  bind 
infant  on  contract. 

Cited  in  reference  note  in  72  A.  D.  194,  on  ratification  of  infant*8  contract 
made  to  undisclosed  agent  or  uninterested  third  person. 

Cited  in  note  in  18  A.  S.  R.  711,  on  ratification  of  contracts,  executory  on 
infant's  part,  by  new  promises  or  acknowledgments. 
Effect  of  ratification  of  contract  by  party  after  reaching  majority. 

Cited  in  Heady  v.  Boden,  4  Ind.  App.  475,  30  N.  E.  1119,  holding  that  plaintiff 
might  recover  from  defendant  on  promissory  note  executed  during  infancy,  when 
he  had  ratified  it  on  reaching  majority;  Stark  v.  Stinson,  23  N.  H.  259,  oj> 
promise  to  pay  debt  contracted  during  infancy  as  binding. 
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Cited  in  reference  notes  in  57  A.  D.  354,  on  removal  of  bar  of  infancy  by 
promise  after  majority  to  pay  note;  57  A.  D.  310,  on  removal  of  bar  of  infancy 
by  promise  to  pay  after  attaining  majority. 

84  AM.  DEO.  150,  WOOD  v.  GAIiE,  10  N.  H.  247. 
Ri^ht  to  protect  property. 

Cited  in  Aldrich  v.  Wright,  63  N.  H.  398,  16  A.  R.  339,  holding  party  not 
liable  for  killing  wild  animals,  under  statute  prohibiting  such  destruction,  when 
the  same  was  done  in  the  exercise  of  the  right  of  protecting  property;  Walker 
V.  Wetherbee,  55  N.  H.  656,  23  Atl.  621,  on  right  of  party  to  impound  animals 
in  protection  of  property. 
Relevancy  of  evidence. 

Cited  in  Darling  v.  Westmoreland,  52  N.  H.  401,  13  A.  R.  65,  holding  evidence 
admissible,  on  question  of  whether  pile  of  lumber  was  likely  to  frighten  horses, 
to  show  that  horses  passing  were  or  were*  not  frightened. 

S4  AM.  DEC.  152,  JEXNESS  T.  BEAN,  10  N.  H.  266. 
Rights  as  against  note  taken  after  maturity. 

Cited  in  reference  note  in  39  A.  D.  710,  on  defenses  to  which  indorsee  of  over- 
due note  is  subject. 

Cited  in  note  in  46  L.R.A.  759,  on  rights  acquired  by  transfer  of  negotiable 
paper  after  maturity. 

—  Right  of  set-off. 

Cited  in  Ordiorne  v.  Woodman,  39  N.  H.  541,  allowing  maker  to  set  off,  as 
against  indorsee,  a  claim  against  payee,  indorsee  having  failed  to  show  that  he 
took  the  note  bona  fide  for  a  valuable  consideration;  Leavitt  v.  Peabody,  62 
N.  H.  185,  holding  indorsee  in  good  faith  for  value  of  an  overdue  note  not 
subject  to  set-off  of  debts  due  to  maker  from  payee;  Fitch  v.  Gates,  39  Conn. 
366,  on  right  of  maker  to  set  off  a  claim  against  payee  against  holder  taking 
after  maturity. 

Cited  in  notes  in  23  L.R.A.  327,  on  set-off  against  assignee  of  commercial  paper 
transferred  after  maturity ;  «46  L.R.A.  794,  on  rights  of  holder  of  negotiable 
paper  transferred  after  maturity  under  statutes  as  to  set-off  of  mutual  claims. 
Rights  of  parties  to  note  indorsed  as  collateral  security. 

Cited  in  Smith  v.  Babcock,  2  Woddb.  &  M.  246,  Fed.  Cas.  No.  13,009;  Williams 
T.  Little,  11  N.  H.  66;  Bramhall  v.  Beckett,  31  Me.  205,— holding  party  taking 
negotiable  not  as  security  for  pre-existing  debt  not  regarded  as  a  holder  for 
value ;  Baker  v.  Burkett,  75  Miss.  89,  21  So.  970,  holding  that  pledgeor  of 
negotiable  note  might  proceed  in  equity  against  maker  and  pledgee  as  code- 
fendants  for  its  collection  and  application  of  proceeds;  Bank  of  Woodstock  v. 
Kent,  15  N.  H.  579;  Bowman  v.  Van  Kuren,  29  Wis.  209,  9  A.  R.  554;  Clement 
V.  Leverett,  12^  N.  H.  317, — on  rights  of  holder  of  negotiable  instrument  given  as 
collateral  security  for  a  debt;  Rock  Springs  Nat.  Bank  v.  Luman,  6  Wyo.  123,  42 
Pac.  874  (dissenting  opinion)  ;  Austin  v.  Curtis,  31  Vt.  64, — on  whether  holder  of 
n^^tiable  paper  transferred  as  collateral  security  for  pre-existing  debt  is  holder 
for  value. 

Cited  in  reference  note  in  59  A.  S.  R.  498,  on  equities  of  holders  of  negotiable 
instruments  as  collateral  security. 

Cited  in  note  in  32  A.  S.  R.  712,  on  title  of  holder  of  collateral  securities. 
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Distinguished  in  Tucker  v.  New  Hampshire  Sav.  Bank,  58  N.  H.  83,  42  A.  R. 
580,  holding  owner  of  municipal  bonds  indorsed  in  blank,  who  transferred  them 
to  third   party   for   safe-keeping  and  who  in  violation  of  trust   pledged   them 
to  defendant  as   collateral   security  for  a  debt,  could  not  recover  them. 
Right  of  Indorsee  of  bill  or  note  taken  in  payment  of  pre-existing  debt. 

Cited  in  Roxborough  v.  Messick,  6  Ohio  St.  448,  67  A.  D.  346  (reversing  1 
Handy  [Ohio]  348),  holding  indorsee  of  promissory  note  received  in  good  faitti 
before  due  as  collateral  security  for  existing  debt  not  bona  fide  holder  for 
value. 

Cited  in  reference  note  in  33  A.  R.  47,  on  rights  of  one  taking  promissory  note 
before  maturity  as  payment  or  security  for  antecedent  debt. 

Distinguished  in  Blanchard  v.  Stevens,  3  Cush.  162,  50  A.  D.  723,  holding 
that  indorsee  of  negotiable  promissory  note,  .transferred  as  satisfaction  of  pre- 
existing debt  by  maker,  might  maintain  suit  against  indorser  regardless  of 
equities  between  original  parties. 

34  AM.  DEC.   155,  STEVENSON  v.  MUDGETT,   10  N.  H.  S88. 
Amendments  to  pleadings. 

Cited  in  Nickerson  v.  Bradbury,  88  Me.  593,  34  Atl.  521,  refusing  amendment  of 
a  complaint  for  conversion  of  certain  horse  by  seeking  to  recover  for  a  different 
horse;  Strang  v.  Branch  Circuit  Judge,  108  Mich.  229,  65  N.  W.  969,  holding  that 
in  suit  for  breach  of  contract  an  allegation  that  defendant  had  no  title  to  patent 
sold  might  be  amended  by  alleging  that  the  patent  sold  did  not  cover  the 
articles  represented  by  defendant;  Lawrence  v.  Langley,  14  N.  H.  70,  holding  it 
error  to  allow  declaration  in  action  on  indorsement  of  a  note  to  be  amended 
by  charging  defendant  on  a  count  of  property  sold;  Pillsbury  v.  Springfield,  16 
X.  H.  565,  holding  that,  in  action  on  judgment  of  court  of  certain  county,  plain- 
tiff could  not  amend  to  declare  on  a  judgment  of  court  of  different  county  at 
different  term;  Davis  v.  Hill,  41  N.  H.  329,  holding  writ  alleging  damage  by 
reason  of  defective  highway  amendable  by  charging  damage  to  want  of  railing 
to  protect  travelers  from  ^ostjructions  in  highway;  Cahill  v.  Terrio,  55  N.  H.  571, 
holding  that  declaration  .n  trespass  for  assault  and  battery  might  be  amended 
so  as  to  include  allegation  of  unlawful  detention;  Daley  v.  Gates,  65  Vt.  591, 
27  Atl.  193,  holding  cause  of  action  in  declaration  charging  defendant  with 
enticing  away  husband  of  plaintiff  ptfr  quod  consortium  amisit  not  changed  by 
new  count  charging  crimii^al  conversation;  Paige  v.  Danforth,  53  Me.  174;  Merrill 
V.  Russell,  12  N.  H.  74;  McQuesten  v.  Young,  19  N.  H.  307;  Patrick  v.  Cowles, 
45  N.  H.  653;  Porter  v.  Raymond,  53  N.  H.  519;  Hurd  v.  Chesley,  65  N.  H.  21; 
Anthony  v.  Savage,  3  Utah,  277,  3  Pac.  546;  Snyder  v.  Harper,  24  W.  Va.  206; 
Kuhn  V.  Brownfield,  34  W.  Va.  252,  11  L.R.A.  700,  12  S.  E.  519;  Thomas  v. 
United  States,  15  Ct.  CI.  335  (dissenting  opinion),— on  right  to  amend  pleadings. 

Cited  in  reference  notes  in  65  A.  D.  73;  98  A.  D.  308;  69  A.  S.  R.  63;  84  A.  S. 
R.  61, — on  amendment  of  pleadings;  9  A.  S.  R.  173,  on  amendmenfof  complaiAt; 
18  A.  S.  R.  404,  on  right  of  amendment;  47  A.  D.  743;  91  A.  D.  403,— on  what 
amendments  are  allowable;  49  A.  D.  747;  83  A.  D.  450, — on  allowance  of  amend- 
ments to  pleadings;  69  A.  D.  85,  on  general  doctrine  relative  to  amendments; 
45  A.  D.  307,  as  to  when  amendments  to  defective  bill  are  proper;  64  A.  IX 
355,  on  allowance  of  amendments  being  within  discretion  of  court;  66  A.  O. 
350,  on  allowance  of  amendments  generally  at  common  law  and  under  Codt; 
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45  A.  D.  382,  on  amendments  in  equitable  suits;  112  A.  S.  R.  213,  on  effect  of 
amendment  of  declaration  to  arrest  statute  of  limitations. 

Cited  in  note  in  51  A.  S.  R.  429,  on  admissibility  of  amendment  of  pleadings 
»8  to  land  involyed. 

—  Correction  of  descriptions  or  place. 

Cited  in  Haverhill  Ins.  Co.  v.  Prescott,  42  N.  H.  547,  80  A.  D.  123;  Drake 
V.  Found  Treasure  Min.  Co.  53  Fed.  474,— allowing  amendment  of  complaint  for 
purpose  of  correcting  erroneous  description  of  note,  the  original  cause  of  action 
not  being  changed  thereby;  Alabama  G.  S.  R.  Co.  v.  Thomas,  89  Ala.  294,  18  A.  S. 
R.  119,  7  So.  762,  holding  same  to  correct  a  misdescription  of  contract  declared 
on;  Dodge  v.  Haskell,  69  Me.  429,  holding  same  when  amendment  was  of  the 
date  of  a  note  described  in  declaration;  Chicago  City  R.  Co.  v.  Mc^Ieen,  206 
HI.  108,  68  N.  £.  1093,  holding  same  when  amendment  to  declaration  alleged  an 
injury  occurring  in  different  street  than  that  stated  in  original  declaration; 
Oilman  v.  Cate,  56  N.  H.  160,  holding  same  in  action  of  trespass  to  correct 
mistake  in  the  description  of  land;  Prater  v.  Snead,  12  Kan.  447,  holding  it  no 
error  on  part  of  coiu-t  to  allow  plaintiff  to  amend  his  petition  by  changing  one 
of  facts  which  entered  into  description  of  his  cause  of  action;  Newell  v.  Horn, 
47  N.  H.  329,  holding  that,  on  action  of  tort  connected  with  a  contract,  plaintiff 
was  allowed  to  amend  declaration  by  selling  out  the  contract  clearly  and  its 
relation  to  the  wrong  of  defendant. 

—  Supplying  deficient  allegations  or  counts. 

Cited  in  Burleigh  v.  Merrill,  49  N.  H.  35,  holding  insertion  of  amount  of  plain- 
tiff's claim,  when  the  sum  was  left  originally  blank,  was  proper;  Pierce  v.  Wood, 
23  N.  H.  519,  holding  it  proper,  when  to  a  count  for  amount  of  three  notes  was 
added  a  count  for  the  balance  on  a  note  which  had  been  given  for  the  other 
three;  Bailey  v.  Smith,  43  N.  H.  409,  holding  s^-me  by  adding  to  a  count  for 
goods  bargained  and  sold  a  special  count  for  not  accepting  and  paying  for  the 
goods;  Jenness  v.  Wendell,  51  N.  H.  63,  12  A.  R.  48,  holding  same  by  adding  to 
count  for  goods  sold  and  delivered  a  coimt  for  goods  bargained  and  sold; 
Connell  v.  Putnam,  58  N.  H.  335,  holding  same  by  adding  to  count  for  wrongfully 
keeping  vicious  horse  which  injured  plaintiff  count  for  negligence  in  permitting 
horse  to  roam  at  large  without  keeper;  Taylor  v.  Dustin,  43  N.  H.  493,  holding 
that  declaration  for  obstructing  water  course  by  means  of  a  dam  might  be 
amended  by  inserting  two  dams;  Libbey  v.  Pierce,  47  N.  H.  309»  holding  that 
in  declaration  against  indorsers  on  promissory  note,  a  count  for  money  had  and 
received  might  be  amended  by  a  count  for  money  paid;  Steams  v.  Wright,  50 
N.  H.  293,  holding  that,  in  assumpsit  by  administrator  counting  upon  prem- 
ises made  to  him  personally,  amendment  might  be  permitted  alleging  premises  to 
have  been  made  to  him  as  administrator;  Chase  v.  Jefts,  68  N.  H.  43,  holding  that 
declaration  in  assumpsit  to  recover  fees  might  be  ameYided  by  a  special  count  on 
same  cause  stating  facts  necessary  to  sustain  action. 

Distinguished  in  Smart  v.  Tetherly,  58  N.  H.  310,  holding  that  declaration  for 
goods  sold  and  delivered  could  not  be  amended  by  adding  special  count  on 
acceptance  by  defendant  of  order  given  plaintiff  by  creditor  of  defendant. 

—  Changing  form  or  nature  of  action. 

Cited  in  Brown  v.  Leavitt,  52  N.  U.  G19;  Little  v.  Morgan,  31  N.  H.  499,— 
refusing  to  allow  party  to  amend  complaint  in  action  on  a  sealed  instrument  by 
changing  the  count  from  assumpsit  to  one  in  debt. 

Cited  in  reference  notes  in  64  A.  D.  250,  on  allowance  of  amendments  changing 
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form  of  action;  39  A.  D.  68,  on  amendments  varying  cause  or  foirm  of  action; 
64  A.  D.  64;  79  A.  D.  482;  86  A.  S.  R.  413;  123  A.  S.  R.  689,— on  amendments  to 
pleadings  which  change  cause  of  action;  67  A.  D.  204,  on  amendments  changing 
cause  of  action  or  parties;  80  A.  D.  126,  on  how  far  amendments  varying  or 
altering  cause  of  action  allowable;  51  A.  S.  R.  419,  on  amendment  of  declaration 
in  assumpsit  changing  cause  of  action. 

Cited  in  notes  in  51  A.  S.  R.  424,  on  admissibility  of  amendments  changing 
form  of  action;  51  A.  S.  R.  414,  on  inadmissibility  of  amendments  to  pleadings 
because  changing  cause  of  action;  34  A.  D.  159,  on  how  far  amendments  varying 
or  altering  cause  of  action  are  allowable;  51  A.  S.  R.  432,  433,  on  admissibility 
of  amendment  changing  from  tort  to  assumpsit;  51  A.  S.  R.  421,  on  admissibility 
of  amendment  changing  action  from  contract  to  tort. 

Criticized  in  Stebbins  v.  Lancashire  Ins.  Co.  59  N.  H.  143,  holding  that  by  rea- 
son of  later  statute  form  of  action  might  be  changed. 
—  Time  of  amendment. 

Cited  in  Pouls  v.  Valcour,  68  N.  H.  347,  holding  that  brief  statement  under 
which  ordinance  was  admitted  erroneously  on  trial  might  after  verdict  be  so 
corrected  as  to  properly  admit  the  evidence;  Hoit  v.  Russell,  56  N.  H.  559,  on 
right  to  allow  amendments  to  be  passed  on  by  court  after  verdict;  Wiggin  v. 
Veasey,  43  N.  H.  313,  allowing  record  of  a  judgment  of  lower  court  to  be 
amended  by  entering  up  judgment  as  of  mortgage  with  condition  of  payment  due 
instead  of  the  same  sum  as  damages  alone  as  originally  recorded. 

Cited  in  reference  notes  in  36  A.  D.  608;  84  A.  D.  52, — on  amendment  of 
pleadings  at  or  after  trial;  53  A.  D.  669,  on  right  to  amend  after  submission  of 
verdict  or  judgment;  38  A.  S.  R.  671,  on  power  to  amend  pleadings  after  judg- 
ment; 39  A.  D.  733,  on  amendment  of  declaration  after  verdict  or  judgment; 
85  A.  D.  230,  on  amendments  after  appeal. 
Competency  of  witness  Interested  in  suit. 

Cited  in  Sanborn  v.  Cole,  63  Vt.  590,  14  L.R.A.  208,  22  Atl.  716,  holding  that 
defendant  in  action  on  note,  payee  of  which  was  dead,  could  not  testify  that  his 
wife  was  his  agent  in  all  business  transacted  with  payee. 

Cited  in  reference  notes  in  44  A.  D.  83,  on  incompetency  of  witness  on  account 
of  interest;  58  A.  D.  305,  on  interest  as  disqualification  of  witness;  43  A,  D. 
718,  on  what  constitutes  interest  disqualifying  witness;  49  A.  D.  233,  790,  on 
release  of  interest  to  qualify  witness  to  testify;  67  A.  D.  258,  on  effect  of 
release  by  witness  appearing  to  be  real  party  plaintiff  of  all  interest  to  attor- 
ney of  plaintiff;  49  A.  D.  233,  on  admissibility  of  witness's  own  testimony  on 
question  of  his  competency  to  testify. 
Right  to  malce  proof  after  verdict. 

Cited  in  Janvrin  v.  Fogg,  49  N.  H.  340,  holding  amendments  might  be  made  in 
the  testimony  relating  to^  the  competency  of  records  used  in  evidence,  after 
verdict,  being  of  a  character  not  to  affect  findings  of  the  jury;  Hutchins  v.  Ger- 
rish,  52  N.  H.  205,  13  A.  R.  19,  holding  that  verdict  would  not  be  set  aside 
because  of  the  admission  of  a  record  not  properly  authenticated  as  evidence, 
if  after  verdict  proper  evidence  of  authentication  be  furnished. 

34  AM.  DEC.  162,  STATE  v.  KEAX,  10  X.  H.  S47. 

Evidence  admissible  to  sliow  fact  of  marriage. 

Cited  in  State  v.  (lark.  54  N.  H.  456,  holding  testimony  of  persons  who  were 
present  admissible;   Dunbarton  v.  Franklin,  19  N.  H.  257,  holding  cohabitatioB 
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prima  facie  evidence  of  marriage;  Bird  v.  Com.  21  Gratt.  800,  holding  testimony 
of  the  clergyman  that  marriage  in  another  state  was  duly  performed  by  him 
sufficient;  State  v.  Winkley,  14  N.  H.  480,  on  proof  necessary  to  establish  fact 
of  marriage. 

Cited  in  reference  notes  in  36  A.  D.  166,  on  proof  and  validity  of  foreign 
marriage;  67  A.  S.  R.  802,  on  sufficiency  of  proof  of  foreign  marriage;  2  A.  S.  R. 
117,  on  presumptions  and  evidence  sufficient  to  establish  marriage. 

Cited  in  notes  in  36  A.  D.  750,  on  proof  of  marriage  in  criminal  cases;  93  A. 
D.  254,  on  proof  of  marriage  in  prosecution  for  bigamy. 
Presumption  of  yalidity  of  foreign  marriage. 

Cited  in  Cartwright  v.  McGown,  121  111.  388,  2  A.  S.  R.  105,  12  N.  E.  737, 
on  when  validity  of  marriage  presumed. 

Cited  in  reference  note  in  58  A.  D.  761,  on  presumption  of  validity  of  marriage 
solemnized  by  authorized  person. 

Cited  in  note  in  14  L.R.A.  540,  on  presumptions  flowing  from  marriage 
ceremony. 

Materiality  of  variance  from  name  in  indictment. 

CHted  in  Moynahan  v.  People,  3  Colo.  367,  holding  indictment  for  the  murder 
of  Patrick  Fitz  Patrick  where  the  true  name  was  Patrick  Fitzpatrick  fatally 
defective;  Patterson  v.  People,  12  Hun,  137,  holding  variance  between  averment 
that  defendant  was  doing  business  under  the  name  of  "George  Washington  Bank"  * 
and  proof  that  it  was  under  name  of  "Geo.  Washington  Bank"  not  material; 
Stockton  V.  State,  25  Tex.  772,  holding  that  mistake  in  the  initial  letter  inserted 
between  the  Giristian  and  the  surname  of  assaulted  party  as  alleged  in  indict- 
ment  might  be   disregarded. 

Cited  in  reference  note  in  58  A.  D.  729,  on  abbreviations  of  proper  names  of 
persons  described   in   indictment   being  allowable. 

Cited  in  note  in  39  A.  D.  458,  on  effect  of  misnomer  in  indictment. 
Sufficiency  of  conclusion  of  Indictment. 

Cited  in  State  v.  Schloss,  93  Mo.  361,  6  S.  W.  244;  State  v.  Waters,  1  Mo.  App. 
7, — holding  indictment'  concluding  "against  the  peace  and  dignity  of  the  state 
and  contrary  to  form  of  statutes  in  such  case  made  and  provided"  instead  of 
"against  the  peace  and  dignity  of  state"  not  bad;  Cox  v.  State,  8  Tex.  App. 
254,  34  A.  R.  746,  holding  indictment  concluding  "against  the  peace  and  dignity 
of  the  statute"  instead  of  ^against  the  peace  and  dignity  of  the  state"  invalid. 

Cited  in  reference  note  in  71  A.  S.  R.  275,  on  conclusion  of  indictment. 

Cited  in  note  in  3  A.  S.  R.  283,  on  sufficiency  of  concluding  words  in  indictment 
for  murder. 

34  AM.  DEC,  165,  CLARK  v.  CLARK,  JO  N.  H.  380. 
Retrospective  operation  of  statute. 

Cited  in  McCraney  v.  McCrancy,  5  Iowa,  232,  68  A.  D.  702,  upholding  right 
to  divorce  for  desertion,  beginning  before  enactment  of  statute,  and  continuing 
statutory  period  after  passage;  Greenlaw  v.  Greenlaw,  12  N.  H.  200,  denying 
retroactive  application  of  statute  granting  divorce  .upon  conviction  of  and  im- 
prisonment for  felony;  Rairden  v.  Holden,  15  Ohio  St.  207,  sustaining  retro- 
active operation  of  act  giving  administrator  de  bonis  non  right  of  action  on 
bond   of  administrator  dying  before  enactment. 

—  Affecting  vested  rights. 

Cited  in  Denver,  S.  P.  &  P.  R.  Co.  v.  Woodward,  4  Colo.  162,  holding  repeal 
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of  act  giving  right  of  action  for  wrongful  death  not  applicable  to  case  on  ap- 
peal at  time  of  passage;  Evans  v.  Denver,  26  Colo.  193,  57  Pac.  698,  denying 
validity  of  amended  city  charter  providing  for  reassessment  of  cost  of  sewer 
illegally  constructed;  Day  v.  Madden,  9  Colo.  App.  464,  48  Pac.  1053,  holding 
lien  of  attachment  not  affected  by  repeal  of  statute  under  which  writ  issued; 
Oilman  v.  Cutts,  23  N.  H.  376,  holding  that  statute  of  limitations  barred 
action  commenced  after  passage  on  note  made  before;  Kennett's  Petition,  24  N. 
H.  139,  denying  application  of  statute,  prescribing  new  conditions  in  notice^ 
to  petition  for  new  highway  offered  before  passage;  Willard  v.  Harvey,  24 
N.  H.  344,  sustaining  statute  limiting  action  on  judgment  to  twenty  years  aa 
to  action  commenced  nine  years  after  passage  on  judgment  rendered  twelve 
years  before;  Loveren  v.  Lamprey,  22  N.  H.  434,  sustaining  statute,  allowing 
testamentary  devisee  to  take  property  acquired  subsequent  to  execution  of  will, 
as  to  prior  will  of  testator  dying  after  passage;  Lakeman  v.  Moon,  32  N.  H. 
410,  holding  repeal  of  statute  allowing  penalty  for  irregular  marriages,  but 
giving  same  penalty,  limited  in  operation,  because  of  saving  clause,  as  to 
previous  marriage;  Rich  v.  Flanders,  39  N.  H.  304,  upholding  statute  removing 
disqualification,  as  witnesses,  of  parties  to  action,  as  to  causes  accrued;  Pem- 
broke V.  Epsom,  44  N.  H.  113,  denying  application  of  statute  abolishing 
pauper  settlements,  but  excepting '  pending  suits  to  action  subsequently  begun, 
on  claim  and  notice  prior  to  passage;  Rockport  v.  Walden,  64  N.  H.  167,  20  A. 
R.  131,  denying .  application  of  statute  reviving  expired  claims  against  de- 
cedent's estates,  to  previous  estates;  Tufts  v.  Tufts,  8  Utah,  142,  16  L.R.A. 
482,  30  Pac.  309,  holding  right  to  divorce  not  lost  by  repeal  of  statute,  where 
new  act  provides  substantially  same  ground  for  divorce;  Thornburg  v.  Thorn- 
burg,  18  W.  Va.  522,  holding  statute  debarring  from  dower  wife  who  has  sepa- 
rated from  husband,  applies  where  separation  began  before  passage,  and  con- 
tinued until  husband's  death. 

Cited  in  reference  notes  in  36  A.  D.  704;  47  A.  D.  408;  40  A.  S.  R.  659,— on 
validity  of  retrospective  statute;  60  A.  D.  726,  on  what  are  retroactive  laws 
and  when  they  may  be  constitutionally  enacted;  38  A.  D.  183,  on  validity  of 
law   authorizing  divorce  for   causes  arising  subsequent  to   its   passage. 

Cited  in  notes  in  14  A.  D.  393,  on  validity  of  retrospective  statutes;  41  L. 
ed.  U.  S.  97,  on  retroactive  laws  and  laws  impairing  vested  rights;  52  L.RA. 
938,  on  constitutionality  of  retroactive  statute  creating  .right  of  action  or  of 
set-off  on  account  of  divorce. 

—  Affecting  remedy. 

Cited  in  Sturges  v.' Carter,  114  U.  S.  611,  29  L.  ed.  240,  5  Sup.  Ct.  Rep. 
1014,  sustaining  statute  authorizing  auditors  to  extend  inquiries  into  returns 
of  taxable  property  over  preceding  period  of  four  years;  New  Orleans  v.  New 
Orleans  &  C.  R.  Co.  35  Lai.  Ann.  679,  sustaining  statute  authorizing  assess- 
ment of  property  omitted  from  rolls  of  previous  years;  De  Cordova  v.  Gal- 
veston, 4  Tex.  470,  holding  statute  of  limitations  applicable  to  action,  com- 
menced after  passage,  on  note  previously  made;  Mellinger  v.  Houston,  68^ 
Tex.  37,  3  S.  W.  249,  holding  statute  depriving  delinquent  taxpayer  of  defense  of 
limitation,  not  operative  against  one  in  whose  favor  limitation  had  run  be- 
fore passage;  Pleasants  v.  Rohrer,  17  Wis.  578,  sustaining  statute  extending 
time  for  bringing  action  for  recovery  of  land  sold  for  taxes,  where  action  not 
already  barred. 
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—  Curative  act. 

Cited  in  State  v.  Squires,  26  Iowa,  340,  sustaining  statute  legalizing  school 
district  defectively  organized  under  general  law. 
liegislatlve  divoroes. 

Cited  in  notes  in  48  A.  D.  -^38,  on  constitutionality  of  legislative  divorces; 
18  L.R^.  96,  on  construction  of  particular  constitutions  relative  to  right  of 
legislature  to  grant  divorces. 
Control  of  marriage  rights. 

Cited  in  reference  note  in  90  A.  D.  327,  as  to  how  far  marriage  rights  may 
be  controlled. 

Equality  of  rights  and  privileges. 

Cited  in  State  v.  Pennoyer,  66  N.  H.  113,  5  L.R.A.  709,  18  Atl.  878,  hold- 
ing statute  excepting  certain  resident  and  foreign   physicians  from   prescribed 
qualifications  for  practice  of  medicine  invalid,  because  of  unjust  discrimination. 
Validity  of  separation  agreement.  * 

Cited  in  Foote  v.  Nickerson,  70  N.  H.  496,  64  L.R.A.  554,  48  Atl.  1088, 
denying  validity  of  voluntary  agreement  for-  separation  between  husband  and 
wife. 

Grounds  for  divorce. 

Cited  in  Chapline  v.  Stone,  77  Mo.  App.  523,  allowing  divorce  from  wife 
insane  at  time  of  marriage  and  continuing  so;  True  v.  Ranney,  21  N.  H.  62, 
53  A.  D.  164,  granting  divorce  to  resident  incompetent  woman  legally  married 
in  another  state. 

Cited  in  reference  note  in  88  A.  D.  601,  on  desertion  as  ground  for  divorce. 
Desertion  as  defense  to  action  for  divorce. 

Cited  in  reference  note  in  70  A.  D.  724,  on  plaintiff's  desertion  as  defense 
to  action  for  divorce  for  adultery. 
Remarriage  of  divorced  person. 

Cited  in  Roberts  v.  Ogdensburgh  &  L.  C.  R.  Co.  34  Hun,  324,  upholding  va- 
lidity of  remarriage  of  guilty  party  to  divorce  in  state  permitting  it,  although 
prohibited  in  state  where  divorce  decreed. 

34  AM.  DEC.   174,  BATCHELDER  v.  KELLT,   10  X.  H.  480. 
lilablilty  for  statutory  trespass  on  timber  lands. 

Cited  in  notes  in  1  A.  S.  R.  496,  on  statutory  penalties  for  cutting  down, 
injuring,  destroying,  or  carrying  away  timber;  41  L.R.A.  657,  on  criminal 
and  penal  liability  for  trespass  of  copartner  or '  agent  in  wilfully  cutting 
trees. 

—  Wilfulness  as  essential. 

Cited  in  Russell  v.  Irby,  13  Ala.  131,  holding  party  not  liable  for  statutory 
penalty  when  through  mistake  he  cuts  timber  on  land  of  another;  Cohn  v. 
Neeves,  40  Wis.  393;  Whitecraft  v.  Vandever,  12  111.  235, — holding  it  necessary 
that  party  committing  trespass  in  cutting  trees  on  land  of  another  do  it 
knowingly  or  wilfully,  in  order  to  render  him  liable  for  statutory  penalty; 
Postal  Teleg.  Cable  Co.  v.  Lenoir,  107  Ala.  640,  38  So.  266,  holding  that  de- 
fendants, in  action  to  recover  statutory  penalty  for  wilfully  and  knowingly 
cutting  timber,  might  show  that  the  trees  were  cut  under  the  impresssion  that 
they    were   on    land    on    which    they    had    a    license    to    cut    timber;    State    v. 
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Shevlin-Carpenter  Co.  102  Minn.  470,  113  N.  W.  634,  reducing  the  amount  ot 
damages  to  be  recovered  from  defendants  trespassing  on  state  lands  and  rt- 
moving  timber,  the  evidence  showing  it  was  not  wilful  but  under  belief  of 
right;  Lane  v.  Ruhl,  103  Mich.  38,  61  N.  W.  347,  on  liability  for  penalty  for 
unintentional  trespass;  Barnes  v.  Jones,  51  Cal.  303,  holding  averment  that  it 
was  wilful,  knowing,  or  malicious,  necessary;  Morrison  v.  Bedell,  22  N.  H.  234, 
on  necessity  of  proving  trespass  was  wilful  and  malicious  to  recover  under 
statute  imposing  a  penalty;  Whiting. v.  Adams,  66  Vt.  679,  44  A.  S.  R.  875. 
25  L.RA.  698,  30  Atl.  32,  on  damages  recoverable  for  wilful  trespass  in  cut- 
ting timber. 

Distinguished  in  Gebhart  v.  Adams,  23  111.  397,  76  A.  D.  702,  holding  it  not 
necessary  to  ayer  that  it  was  wilfully  or  knowingly  cut,  when  cause  of  action 
was  alleged  in  words  of  statute. 
Measure  of  damages  for  trespass. 

Cited  in  reference  notes  ii^  48  A.  D.  630,  on  measure  of  damages  in  action 
for   trespass;    80   A.   D.    163,   as   to   when   exemplary    damages   recoverable   in 
trespass. 
Construction  of  penal  statute. 

Cited  in  Thurn  v.  Alta  Teleg.  Co.  15  Cal.  472,  on  necessity  of  penal  stat- 
utes being  strictly  construed. 

84  AM.  DEC.  170,  HALE  v.  WOODS,  10  N.  H.  470. 
Deed  by  agent  as  act  of  principal. 

Cited  in  Nobleboro  v.  Clark,  68  Me.  87,  28  A.  R.  22,  holding  deed  by  the  in- 
habitants of  a  town  by  the  land  of  duly  authorized  agent  acknowledging  it  to 
be  act  of  inhabitants  of  town  valid  deed  of  the  inhabitants;  Donovan  v. 
Welch,  11  N.  D.  113,  90  N.  W.  262,  holding  deed  under  power  of  attorney 
describing  grantor  as  attorney  in  fact  for  principal,  and  signed  and  acknowl- 
edged in  same  manner,  valid  deed  of  principal;  McClure  v.  Herring,  70  Mo. 
18,  35  A.  R.  404,  as  to  when  principal  is  bound  by  deed  executed  under  power 
of  attorney;  Tenney  v.  East  Warren  Lumber  Co.  43  N.  H.  343,  on  necessity 
of  instrument  being  executed  in  name  of  principal;  Shuetze  v.  Bailey,  40  Mo. 
69,  on  how  purport  of  instrument  importing  to  be  deed  of  principal  by  agent 
determined. 

Cited  in  reference  notes  in  56  A.  D.  142,  as  to  when  deed  made  by  attorney 
will  bind  principal;  55  A.  D.  344,  on  form  of  execution  of  deed  or  contract 
by  agent  to  bind  principal;  50  A.  D.  114,  on  execution  of  deed  by  attorney  in 
name  and  as  act  of  principal;  48  A.  D.  671;  54  A.  D.  298, — on  necessity  that 
deed  by  attorney  be  executed  in  name,  and  as  act,  of  principal. 

Cited  in  notes  in  81   A.  D.  778;  on  construction  and  execution  of  power  of 
attorney;    54  A.  D.   720,   on   sufficiency  of  agent's  contract  to  bind   principal; 
8  E.  R.  C.  640,  on  duty  of  agent  to  execute  instrument  in  name  of  principal. 
Tiiabllity  of  agent  on  contract  executed  by  him. 

Cited  in  reference  note  in  70  A.  D.  610,  on  agent's  liability  on  sealed  instru- 
ment made  in  his  name. 

34  AM.  DEC.   178,  PEASLEE  v.  BREED,   10  N.  H.  489. 
Right  of  contribution. 

Cited  in  Shoemaker  v.  Wood,  9  Kulp,  436,  applying  principle  that  equality 
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of  right  requires  equality  of  burden,  to  liability  of  joint  maker  to  contribute 
share   of   note   paid   by   comaker. 

Cited  in  reference  notes  in  61  A.  D.  294,  on  contribution  among  joint  prin- 
cipals; 63  A.  D.  708,  on  contribution  between  joint  obligors;  52  A.  D.  641,  on 
right  of  contribution  between  makers  of  note  in  favor  of  one  paying  entire 
amount. 

Cited  in  notes  in  116  A.  S.  R.  87,  on  right  of  surety  paying  debt;  10  A.  S. 
R.    641,   on   right   of  surety   to   contribution   from   cosurety   when   principal   is 
insolvent. 
—  Against  one  discharged  from  direct  liability. 

Cited  in  Preslar  v.  Stallworth,  37  Ala.  402,  holding  that  where  joint  maker 
of  note  continues  liable,  liability  of  comaker  for  contribution  remains,  not- 
withstanding discharge  from  direct  liability  under  statute  of  limitations;  God- 
frey V.  Rice,  69  Me.  308,  upholding  assumpsit  by  indorser  paying  note,  against 
maker  discharged  from  direct  liability  by  statute  of  limitations;  Boardman 
V.  Paige,  11  N.  H.  431,  holding  joint  maker  compelled  to  pay  note,  entitled  to 
contribution  from  comaker,  notwithstanding  latter's  discharge  from  direct  lia- 
bility; Martin  v.  Frantz,  127  Pa.  389,  14  A.  S.  R.  859,  18  Atl.  20,  46  Phila. 
Leg.  Int.  456  (aflBrming  24  W.  N.  C.  325),  holding  that  running  of  statute  of 
limitations  in  favor  of  surety  will  not  release  him  from  liability  for  contribution 
to  cosurety  paying  note;  Glasscock  v.  Hamilton,  62  Tex.  143,  holding  that  sure- 
ty's payment  of  judgment  when  limitation  on  bond  would  have  been  com- 
plete if  judgment  not  recovered,  will  not  defeat  right  of  contribution;  Willis 
V.  Chowning,  90  Tex.  617,  59  A.  S.  R.  842,  40  S.  W,  395,  holding  that  running  of 
limitation  in  favor  of  principal,  will  not  discharge  surety,*  since  latter  upon  pay- 
ing bond  may  recover  of  principal;  Aldrich  v.  Aldrich,  56  Vt.  324,  48  A.  R.  791, 
holding  surety  on  outlawed  note,  going  without  fraudulent  intent,  to  foreign  state  • 
where  judgment  recovered  against  him,  entitled  to  contribution. 

Cited  in  note  in  98  A.  S.  R.  44,  on  right  to  contribution  for  payment  of 
debt  barred  by  limitation. 

Competency  of  witnesses. 

Cited  in  Odell  v.  Dana,  33  Me.  182,  holding  principal,  as  to  whom  note  is 
barred,  not  competent  witness  in  action  against  surety,  because  of  liability 
for  contribution;  Whipple  v.  Stevens,  19  N.  H.  150,  holding  joint  maker  r.s 
to  whom  note  is  barred,  but  who  may  be  liable  for  contribution,  is  incompe- 
tent as  interested  witness  in  action  against  comaker. 
liimltatlon  of  actions. 

Cited  in  Hirst  v.  Brooks,  50  Barb.  334,  holding  action  begun  after  six  years 
from  date  of  demand  note  barred  by  statute  of  limitation. 

Cited  in  note  in  60  A.  S.  R.  208,  on  effect  of  bar  of  limitations  when  some 
of  the  parties  to  mortgage  are  protected  by  it. 
—  For  contribution. 

Cited  in  Comins  v.  Culver,  35  N.  J.  Eq.  94,  upholding  recovery  by  creditor 
and  surety  of  partnership  against  deceased  partner's  heirs,  where  surviving 
partner  has  right  of  contribution  against  deceased  partner's  estate. 

Distinguished  in  Walker  v.  Cheever,  39  N.  H.  420,  holding  suit  for  contri- 
bution against  executor  of  comaker  of  note  barred  by  statute  of  limitations 
governing  actions  against  administrators;  Faires  v.  Cockerell,  88  Tex.  428,  28 
L.R.A.  528,  31  S.  W.  190,  holding  right  of  action  to  compel  contribution  from 
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joint  maker  of  written  contract  arises  upon   implied  promise  and   is  barred 
after  two  years. 

34  AM.  DEC.  182,  OBART  T.  liETSON,  17  N.  J.  li.  78. 
Presumption  of  payment  from  receipt. 

Cited  in  1  Elliott,  Ev.  §  119,  to  point  that  a  receipt  is  evidence  of  payment, 
and  raises  presumption  that  specific  debt  named,  or  if  in  full,  that  all  exist- 
ing indebtedness  has  been  paid. 

84  AM.  DEC.  184,  SINNICKSON  v.  JOHNSON,  17  N.  J.  L.  129. 
Powers  of  legislature. 

Cited  in  reference  note  in  42  A.  D.  316,  on  legislative  control  over  naviga- 
tion on  public  rivers. 
Cited  in  note  in  17  L.RJl.  840,  on  implied  restrictions  on  power  of  legisla- 
.  tures. 

Liability  for  act  done  under  legislative  authority. 

Cited  in  Bohan  v.  Port  Jervis  Gaslight  Co.  122  N.  Y.  18,  9  L.R.A.  711,  25 
N.  E.  246,.  holding  corporation  authorized  to  carry  on  quasi-public  business 
liable  to  suit  of  individual  for  damages  for  special  inconvenience  or  discom- 
fort; Costigan  v.  Pennsylvania  R.  Co.  64  N.  J.  L.  233,  23  Atl.  810,  holding 
railroad  authorized  to  construct  its  road  liable  for  private  wrong  committed 
upon  lands  of  adjoining  owner;  Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist  Church, 
108  U.  S.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719,  66  A.  R.  11  note,  holding 
railroad  liable  for  damages  caused  adjoining  owners  for  erection  and  operation 
of  engine  house  and  repair  ship;  Tinsman  v.  Belvidere  Delaware  R.  Co.  26 
N.  J.  L.  148,  69  A.  D.  665,  holding  private  corporation  authorized  to  construct 
public , highway,  liable  in  tort  for  direct  injury  in  its  execution;  Borden toi/vn 
&  S.  A.  Turnp.  Road  v.  Camden  &  A.  R.  &  Transp.  Co.  17  N.  J.  L.  314,  holding 
private  corporation  so  authorized,  liable  for  negligence  in  performance  of 
work;  Delaware  &  R.  Canal  Co.  v.  Lee,  22  N.  J.  L.  243,  holding  private  cor- 
poration authorized  to  construct  canal,  liable  in  exercise  of  power  for  injuries 
caused  adjoining  owners;  Trenton  Water  Power  Co.  v.  Raff,  36  N.  J.  L.  335, 
holding  private  corporation,  liable  for  injuries,  although  work  be  incidentally 
of  benefit  to  public;  Haggart  v.  Stehlin,  137  Ind.  43,  22  L.R.A.  577,  35  N.  E. 
997,  holding  owner  of  saloon,  under  license,  liable  for  damage  caused  by 
its  operation  to  adjoining  owner;  Burch  v.  Dowling,  5  Cranch,  C.  C.  646, 
Fed.  Gas.  No.  12,139,  on  taking  private  property  by  jrivate  corporation  with- 
out compensation  in  execution  of  public  work. 

Cited  in  notes  in  59  L.R.A.  823,  on  legislative  authority  to  dam  back  water 
of  stream ;  16  E.  R.  C.  585,  on  liability  of  individual  maintaining  dam  under 
statutory  authority;   70  L.R.A.  697,  on  presumption  as  to  statutory  authority 
of  individuals  to  commit  nuisance. 
Compensation  as  part  of  eminent  domain. 

Cited  in  Monongahela  Nav.  Co.  v.  United  States,  148  U.  S.  312,  37  L.  ed. 
463,  13  Sup.  Ct.  Rep.  022,  holding  right  to  compensation  an  inseparable  part 
of  exercise  of  eminent  domain;  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166  U.  S. 
226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581,  holding  that  judgment  of  state  court, 
under  authority  of  statute,  taking  private  property  for  public  use  without 
compensation  is  within  prohibition  of  14th  Amendment;  Opinion  of  Justices.  66  N. 
H.  629,  33  Atl.  1076,  holding  that  state  cannot,  efen  in  absence  of  provision 
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in  Constitution  forbidding  it,  take  private  property  without  paying  its  value; 
Orr  V.  Quimby,  54  N.  H.  590  (dissenting  opinion),  on  taking  private  property 
for  public  use  without  compensation;  State,  Winans,  Prosecutor,  v.  Crane, 
36  N.  J.  L.  394,  on  exercise  of  right  of  eminent  domain  as  attribute  of  sover- 
eignty. 

Taking  without  due  process  of  law. 

Cited  in  Coster  v.  Tide  Water  Co.  18  N.  J.  Eq.  54,  holding  that  legislature 
•cannot  give  property  of  one  individual  to  another,  with  or  without  compensa- 
tion; Kansas  v.  Walruff,  26  Fed.  178,  holding  adoption  of  constitutional 
amendment  depriving  owner  of  use  of  property  acquired  before  its  adoption, 
without  compensation,  void;  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200  U.  S.  561, 
50  L.  ed.  596,  26  Sup.  Ct.  Rep,  341,  4  A.  &  E.  Ann.  Cas.  1175  (dissenting  opin- 
ion), on  requiring  owner  of  bridge  to  rebuild  it,  in  improving  navigation  by 
«tate,  at  his  own  expense,  as  constituting  a  taking. 

Cited  in  note  in  4  L.R.A.  786,  on  abuse  of  right  of  eminent  domain. 
Flowage  of  lands  as  a  taking. 

Cited  in  Weaver  v.  Mississippi  &  R.  River  Boom  Co.  28  Minn.  534,  11  N.  W. 
114,  holding  construction  of  a  boom  which  caused  overflow  of  lands  by  back- 
water, a  taking  of  lands  for  public  use,  for  which,  compensation  must  first  be 
made;  Pumpelly  v.  Green  Bay  &  M.  Canal  Co.  13  Wall.  166,  20  L.  ed.  557, 
holding  overflowing  of  lands  under  statute  authorizing  improvement  of  stream 
for  public  benefit,  a  "taking**  within  Constitution  requiring  compensation; 
Eaton  V.  Boston,  C.  &  M.  R.  Co.  51  N.  H.  504,  12  A.  R.  147,  holding  flooding 
of  lands  caused  in  construction  of  railroad,  a  taking  of  land  requiring  com- 
pensation; United  States  v.  Lynah,  188  U.  S.  445,  47  L.  ed.  539,  23  Sup.  Ct. 
Rep.  349,  holding  overflowing  and  destruction  of  land  by  government  in  im- 
proving navigation,  a  taking  requiring  compensation;  Hollingsworth  v.  Texas 
Parish, '4  Woods,  280,  17  Fed.  109,  holding  destruction  of  land  by  the  state  in 
-constructing  levee,  a  taking  for  which  compensation  must  be  paid. 
Corporate  franchise  as  giving  riparian  rights. 

Cited  in  note  in  3  L.R.A.  611,  on  n:^le  that  corporate  franchises  do  not  con- 
fer riparian  rights. 
Xiability  of  individual  for  injuries  in  performance  of  public  duty. 

Cited  in  American  Print  Works  v.  Lawrence,  23  N.  J.  L.  590,  57  A.  D.  420 
(affirming  21  N.  J.  L.  248,  1  N.  Y.  Code  Rep.  14),  holding  person  in  discharge 
-of  public  duty,  while  acting  with  due  care  and  caution  in  performance  there- 
of, not  liable  for  injury  unwittingly  caused  another. 

«4  AM.  DEC.   195,  GARWOOD  T.  ELDRIDGE,  2  N.  J.  EQ.   145,  Judg- 
ment on  exceptions  to  decision  of  master  in  2  X.  J.  Eq.  290. 
Relief  from  mistake  of  law. 

Cited  in  Freichnecht  v.  Meyer,  39  N.  J.  Eq.  551,  holding  that,  where  mis- 
•take  is  mutual,  equity  will  afford  redress  to  party  jeopardized,  if  it  will  not 
woric  substantial  injustice  to  other  party;  Stastny  v.  Pease,  124  Iowa,  687,  100 
N.  W.  482,  holding  that  purchasers  of  property  have  constructive  notice  of 
judgment  of  record,  although  through  fault  of  abstracter  they  have  no  actual 
•notice. 

Cited  in  reference  note  in  51  A.  D.  428,  on  ignorance  of  law  as  ground  of 
Telief  in  equity. 
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Cited  in  notes  in  6  L.H.A.  836,  on  mistake  of  law  as  ground  for  relief;  5 
A.  S.  R.  703,  on  remedy  in  equity  where  mortgage  is  canceled  by  fraud,  ac- 
cident, or  mistake. 

Disapproved  in  Culbreatli  v.  Culbreath,  7  Ga.  64,  50  A.  D.  375,  holding  that 
money  paid  under  mistake  of  law  may  be  recovered  in  action  for  money  had 
and  received. 
Discharge  or  release  of  mortgage. 

Cited  in  reference  notes  in  82  A.  D.  58,  on  discharge  or  release  of  mortgage; 
96  A.  D.  403;  2  A.  S.  R.  600,— on  effect  of  release  of  mortgage;  76  A.  D.  521, 
on  payment  of  money  due  on  mortgage  operating  as  discharge. 
Reinstatement  of  mortgage  satisfied  by  mistake. 

Cited  in  Bentley  v.  Whittemore,  18  N.  J.Eq.  366,  holding  that  purchaser  of 
equity  of  redemption  who  pays  mortgage  and  cancels  it  in  fact  and  of  record, 
under  misapprehension  of  title,  cannot,  on  failure  of  title,  have  mortgage  de- 
clared in  force;  Guy  v.  DuUprey,  16  Cal.  195,  76  A.  D.  618,  holding  that 
stranger  who  voluntarily  pays  and  satisfies  mortgage  of  record,  but  fails  to 
take  assignment,  cannot,  in  absence  of  fraud,  accident,  or  mistake  in  equity, 
be  subrogated  to  rights  of  mortgagee  or  have  mortgage  reinstated;  Mueller  v. 
Renkes,  31  Mont.  100,  77  Pac.  512,  on  reinstatement  of  mortgage  canceled  of 
record  without  consideration;  Campbell  v.  Carter,  14  111.  286,  holding  mort- 
gagee who  cancels  mortgage  in  consideration  of  conveyance  to  him  of  premises, 
in  ignorance  of  existence  of  judgment,  not  entitled  to  have  mortgage  rein- 
stated; Young  V.  Hill,  31  N.  J.  Eq.  429,  holding  mortgagee  who  cancels  mort- 
gage in  ignorance  of  collusive  judgment  fraudulently  concealed  by  mortgagor, 
entitled  to  have  cancelation  set  aside  and  lien  reimposed. 

Cited  in  notes  in  58  L.R.A.  806,  on  right  to  reinstatement  of  mortgage  re- 
leased or  discharged  under^  mistake  of  law ;  58  L.R.A.  796,  on  right  to  rein- 
statement of  mortgage  released  or  discharged  in  ignorance  of  intervening  judg- 
ments and  attachments. 

Criticized  in  Swedesboro  Loan  &  Bldg.  Asso.  v.  Gans,  65  N.  J.  Eq.  132,  55 
Atl.  82,  holding  mortgagee  who,  through  mistake  of  law,  takes  deed  from  cer- 
tain heirs  and,  without  consideration,  cancels  mortgage,  entitled  against  other 
heirs  to  have  mortgage  reinstated. 
Right  to  subrogation. 

Cited  in  Deavitt  v.  Ring,  76  Vt.  210,  56  Atl.  978,  holding  purchaser  who, 
through  mistake  of  law,  does  not  obtain  property'  to  extent  he  believed,  not 
entitled  to  be  subrogated  to  rights  of  mortgagee  to  whom  purchase  price  was 
paid  in  satisfaction  of  indebtedness. 

Cited  in  notes  in  99  A.  S.  R.  482,  on  laches  and  negligence  as  affecting  and 
controlling  right  to  subrogation;  16  L.R.A. (N.S.)  473,  on  revival  of,  or  sub- 
rogation to,  discharged  mortgage  in  favor  of  assignee  of  equity  of  redemption, 
who  pays  it,  as  against  junior  lien. 

Criticized  in  Hyde  v.  Tanner,  1  Barb.  75,  holding  that  holder  of  antecedent 
equity,  who  relinquishes  legal  right  under  circumstances  raising  inference  of 
mistake  of  fact,  will,  as  against  other  equitable  claimants,  be  afforded  relief. 

34  AM.  DEC.  200,  SEAMAN  v.  RIGGINS,  2  N.  J.  EQ.  214. 
Relief  from  fraudulent  Judicial  sale. 

Cited  in  National  Bank  v.  Sprague,  21  N.  J.  Eq.  468,  holding  that  equity  had 
power  to  set  aside  sale  affected  by  fraud  or  mistake;  Stephenson  v.  KUpatridc 
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166  Mo.  262,  65  S.  W.  773,  holding  that  equity  will  grant  relief,  where  failure 
to  raise  redemption  money  in  proper  time  is  caused  by  fraud  of  party  to  whom 
due;  Vaneman  v.  Cooper,  4  Clark  (Pa.)  371,  holding  adjournment  of  sale  by 
purchaser  on  his  own  bid  and  purchase  at  lower  figure  at  next  bidding,  groimd 
for  setting  aside  sale. 

Cited  in  reference  notes  in  69  A.  D.  604,  as  to  when  equity  will  interfere  in 
sheriffs'  sales;   83  A.  D.  112,  on  circumstances  under  which  chancery  will  set 
aside  execution  sales. 
Avoidance  of  Judicial  sale  for  accident  or  mistake. 

Cited  in  Dunn  v.  McCoy,  150  Mo.  548,  52  S.  W.  21,  holding  sale  after  continued 
postponement  by  creditor  at  request  of  debtor,  under  promise  to  get  money, 
and  no  attempt  by  latter  to  obtain  it,  would  not  be  set  aside  for  accident  and 
surprise;  Howell  v.  Hester,  4  N.  J.  Eq.  266,  holding  failure  to  attend  sale 
caused  by  misapprehension  as  to  time,  ground  for  setting  sale  aside;  Woodward 
V.  Bullock,  27  N.  J.  Eq.  507,  holding  that  sale  will  be  set  aside  for  surprise 
or  misapprehension  caused  by  conduct  of  purchaser  or  of  officer;  Hayes  v.  Stlger, 
29  N.  J.  Eq.  196,  holding  that  equity  will  not  grant  relief  by  setting  aside  sale 
for  mistake  of  law. 

Inadequacy  of  price  as  ground  for  avoiding  Judicial  sale. 

Cited  in  Morrisse  v.  Inglis,  46  N.  J.  Eq.  306,  19  Atl.  16,  holding  that  judicial 
sale,  unaffected  by  fraud,  accident,  or  mistake,  will  not  be  set  aside  for  inade- 
quacy of  price;  Graffam  v.  Burgess,  117  U.  S.  180,  29  L.  ed.  839,  6  Sup.  Ct.  Rep. 
686,  holding  that  gross  inadequacy  of  price,  accompanied  by  circumstances  of 
unfairness  or  surprise,  renders  sale  void;  Lawyers'  Co-op.  Pub.  Co.  v.  Bennett, 
34  Fla.  302,  16  So.  185,  holding  gross  inadequacy  resulting  from  mistake  or 
misunderstanding  of  officer  making  sale,  sufficient. 

Cited  in  note  in  40  L.  ed.  U.  S.  721,  on  setting  aside  judicial  sale  for  fraud, 
irregularity,  accident,  mistake,  or  inadequacy  of  price. 
—  Inadequacy  with  nonattendance  at  sale. 

Cited  in  Wetzler  v.  Schaumann,  24  N.  J.  Eq.  60,  holding  gross  inadequacy, 
with  failure  to  attend  by  person  injuriously  affected,  through  mistake,  sufficient; 
Aldrich  v.  Wilcox,  10  R.  I.  405,  holding  inadequacy  because  of  ignorance  and 
failure  to  bid  because  of  misapprehension,  sufficient;  Kauffman  v.  Morriss, 
60  Tex.  119,  holding  gross  inadequacy,  and  failure  t^  attend  because  of  ignor- 
ance and  mistake,  and  circumstances  of  unfairness  in  sale,  sufficient;  Rogers 
&  B.  Hardware  Co.  v.  Cleveland  Bldg.  Co.  132  Mo.  442,  53  A.  S.  R.  494, 
31  L.R.A.  336,  34  S.  W.  67,  hoMing  that  circumstances  showing  accident  or 
mistake,  or  that  debtor  was  misled,  with  inadequacy  of  price,  will  invalidate 
sale;  Davis  v.  Chicago  Dock  Co.  129  111.  180,  21  N.  E,  830,  holding  same  of 
levy  without  previous  demand  on  debtor,  and  no  actual  notice  to  him,  and 
Bale  at  grossly  inadequate  price;  Magann  v.  Segal,  34  C.  C.  A.  323,  02  Fed.  252, 
holding  inadequacy  of  price  together  with  failure  to  bid  because  of  accidental 
failure  to  make  required  deposit,  sufficient;  Kloepping  v.  Stellmacher,  21  N.  J. 
Eq.  328,  holding  same  in  case  of  gross  inadequacy  with  failure  to  attend  sale 
under  mistake  or  misapprehension;  Holdsworth  v.  Shannon,  113  Mo.  508,  35 
A.  S.  R.  719,  21  S.  W.  85,  holding  same  of  sale  at  premature  hour  preventing 
debtor  from  attending,  with  inadequacy  of  price;  Marlatt  v.  Warwick,  18  N. 
J.  Eq.  108,  holding  inadequacy  and  failure  to  bid  under  mistake  as  to  intention 
of  purchaser,  sufficient 
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S4  AM.  DEC.  204,  READ  v.  CRAMER,  2  N.  J.  EQ.  277. 
Alteration  of  instruments. 

Cited  4n  reference  notes  in  48  A.  D.  415,  on  alteration  of  instruments;   61 
A.  D.  204,  on  interlineations,  erasures,  or  alterations  in  deeds  as  affecting  their 
validity. 
Relief  from  error  in  description  in  deed. 

Cited  in  Gough  v.  Williamson,  62  N.  J.  Eq.  626,  60  Atl.  323,  holding  that 
purchaser  who  purchases  by  general  description  may  have  conveyance  of  portion 
not  included  in  particular  description  in  deed. 

Cited  in  note  in  4  L.R.A.  425,  on  descriptions  in  deeds. 
Equitable  relief  from  mistaiie  in  contract. 

Cited  in  note  in  12  L.R.A.  .273,  on  equity  jurisdiction  to  correct  mistakes  in 
contracts. 

Distinguished  in  McCobb  v.  Richardson,  24  Me.  82,  41  A.  D.  374,  holding  that 
where  parties  act  on  equal  information,  and  vendor  acts  in  entire  good  faith, 
vendee   cannot  recover  on  ground  of  mistake   because   lands   do  not   prove  as 
valuable  as  anticipated. 
Conformity  of  decree  to  prayer. 

Cited  in  Berryman  v.  Graham,  21  N.  J.  Eq.  370  (affirming  19  N.  J.  Eq.  29), 
holding  mistake  in  estimate  of  value  of  goods  in  contract  induced  by  fraud, 
ground  for  equitable  relief  under  prayer  based  on  fraud;  Pensacola  &  G.  R.  Co. 
V.  Spratt,  12  Fla.  26,  91  A.  D.  747,  holding  that  under  general  prayer  for  relief 
court  could  not  grant  relief  if  particular  prayer  was  properly  grantable. 

34  AM.  DEC.   209,  RE  GAIXOWAY,   21   WEND.    S2. 
liiability  of  administrator  for  rents  payable  by  dec^sed. 

Cited  Jn  Traylor  v.  Cabanne,  8  Mo.  App.  131,  holding  him  liable  under  lease 
with  covenant  to  pay  rent,  accrued  after  death  of  testator;  Miller  v.  Knox, 
48  N.  Y.  232,  holding  that  landlord  may  collect  rents  accruing  after  death  of 
tenant  from  administrator  personally  to  extent  of  rents  received  by  him,  or 
from  estate. 

Cited  in  reference  note  in  61  A.  D.  542,  on  liability  of  administrator  on 
covenants  in  deeds'  of  intestate. 

Cited  in  note  in  68  A.*D.  769,  on  liability  of  representative  upon  decedent's 
covenant  in  lease. 
Entering  into  possession  of  land  by  administrator. 

Cited  in  Miller  v.  Knox,  48  N.  Y.  232,  holding  collection  of  rents  by  adminis- 
trator of  deceased  tenant  equivalent  to  entering  into  possession. 
Lessee's  covenant  to  pay  taxes. 

Cited  in  note  in  .61  A.  D.  306,  on  construction  and  effect  of  lessee's  covenant 
to  pay  taxes.  * 

Liabilities  of  assignee  of  lease. 

Cited  in  Jermain  v.  Pattison,  46  Barb.  9,  holding,  where  trustee  of  lessee 
enters  into  possession,  estate  not  liable  to  lessor  for  use  and  occupation,  where 
there  are  no  assets  in  estate;  Gordon  v.  George,  12  Ind.  408,  holding  that  assignee 
of  lease  who  goes  into  possession  becomes  liable  to  performance  of  stipulations 
therein;  Michenfelder  v.  Gunther,  66  How.  Pr.  464,  holding  that  widow  who 
remains  in  possession  after  death  of  tenant,  in  adsence  of  administration, 
holds  prima   facie  as  assignee  of  term,  and  is  liable  as  such;   Dennistoun  v. 
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Hubbell,    10   Bosw.    155,   holding   that   collection   of   rent   from   subtenant  by 
assignee  of  trust  property,  in  ignorance  of  its  true  character,  does  not  make  him 
liable  for  subsequently  accruing  rent. 
AUacliment  against  nonresident  administrator.  ^ 

Cited  in  note  in  47  L.R.A.  357,  on  application  to  executor  and  administrator 
of  statutes  as  to  attachment  of  absent,  concealed,  and  absconding  debtors. 
Foreign  Judgment  against  personal  representatlTe. 

Cited  in  note  in  27  L.R.A.  113,  116,  on  judgments  of  another  state  or  country 
rendered  against  executor  or  administrator. 

34  AM.  DEO.  211,  SWART  ▼.  SERVICE,  21  WEND.  86. 
Deed  as  mortgage. 

Cited  in  reference  notes  in  46  A.  D.  301,  on  deed  absolute  on  face  given  to 
secure  debt  as  mortgage;  79  A.  D.  373,  on  deed  absolute  on  face  as  mortgage 
when  intended  to  secure  existing  debt;  71  A.  D.  438,  as  to  when  deed  absolute 
will  be  construed  as  a  mortgage. 
Mortgage  as  mere  security. 

Cited  in  note  in  22  A.  D.  668,  on  mortgage  as  mere  security. 
Right  of  mortgagee  to  bring  ejectment.  * 

Cited  in  reference  notes  in  38  A.  D.  693,  on  right  of  mortgagee  to  bring  eject- 
ment after  forfeiture;  38  A.  D.  57,  on  right  of  mortgagee  to  recover  in  ejectment 
in  New  York;  79  A.  D.  361,  on  rule  of  some  states  that  mortgagee  may  not 
maintain  ejectment  or  writ  of  entry  against  mortgagor. 
Parol  evidence  to  rebut  apparent  cliaractcr  of  writing. 

Cited  in  Fuller  v.  Parrish,  3  Mich.  211,  holding  it  admissible  in  law  to  show 
bill  of  sale,  absolute  on  its  face,  a  mortgage. 

Disapproved  in  Egleston  v.  Knickerbacker,  6  Barb.  458,  holding  such  evidence 
inadmissible  to  show  absolute  receipt  to  be  on  condition. 
—  To  show  deed  a  mortgage* 

Cited  in  Griswold  v.  Fowler,  6  Abb.  Pr.  113,  holding  such  evidence  admissible 
in  case  of  fraud,  accident,  or  mistake,  to  show  deed  a  mortgage;  Jackson  v. 
Lodge,  36  Cal.  28,  holding  such  evidence  admissible  to  show  deed  a  mortgage; 
Webb  V.  Rice,  6  Hill,  219;  Carr  v.  Carr,  4  Lans.  314;  dissenting  opinion  in  Webb 
V.  Rice,  1  Hill,  606,— on  admissibility  of  parol  evidence  to  show  deed  to  be 
mortgage;  Russell  v.  Kinney,  1  Sandf.  Ch.  34,  holding  parol  evidence  inadmissible 
to  show  bond  and  mortgage  were  not  to  be  paid  until  the  performance  of  con- 
temporaneous agreement. 

ated  in  reference  notes  in  36  A.  D.  242;  54  A.  D.  489;  62  A.  D.  506;  77 
A.  D.  668;  90  A.  D.  708, — on  parol  evidence  to  show  that  deed  absolute  is 
mortgage;  65  A.  D.  496,  on  parol  evidence  to  show  that  bill  of  sale  was  in- 
tended as  a  mortgage;  47  A.  S.  R.  627,  on  parol  evidence  to  show  that  absolute 
instrument  was  intended  as  collateral  security. 

Criticized  in  Brainerd  v.  Brainerd,  15  Conn.  575,  holding  parol  evidence  admis- 
sible to  prove  that  contract  of  mortgage  has  been  fraudulently  converted  into 
an  absolute  conveyance. 

Disapproved  in  Fairchild  v.  Rasdall,  9  Wis.  379,  holding  such  evidence  inadmis- 
sible to  show  deed  absolute  on  its  face  to  be  a  trust  deed;  Cook  v.  Eaton,  16 
Barb.  439;  Abbott  v.  Hanson,  24  N.  J.  L.  493;  Hogel  v.  Lindell,  10  Mo.  483,— 
holding  it  inadmissible  to  show  deed  a  mortgjige. 
Am.  Dec.  Vol.  V.— 40. 
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Parol  evidence  in  equity  to  show  character  of  instrument. 

Cited  in  Lee  v.  Evans,  8  Cal.  424,  holding  it  inadmissible  to  show  deed  a 
mortgage  except  in  cases  of  fraud,  accident,  or  mistake;  Cook  v.  Eaton,  1$ 
Barb.  4^39,  holding  it  inadmissible  to  show  deed  a  mortgage  except  in  cases  of 
fraud,  accident,  or  mistake;  Griswold  v.  Fowler,  6  Abb.  Pr.  113,  on  time  of 
execution  of  instrument  sought  to  be  declared  of  different  character. 

Disapproved  in  Russell  v.  Kinney,  2  N.  Y.  Leg.  Obs.  233,  holding  it  inadmis- 
sible to  show  mortgage,  absolute  on  its  face,  was  upon  condition  of  fulfilment 
of   contemporaneous  contract. 
Contemporaneous  parol  agreement. 

Cited  in  Bank  of  Albion  v.  Smith,  27  Barb.  489,  holding  that  legal  effect  of 
indorsement  in  blank  of  promissory  note  cannot  be  varied  by  parol   contem- 
poraneous agreement. 
Possession  of  grantor,  when  adverse. 

Cited  in  Smith  v.  Jackson,  76  111.  254,  holding  possession  of  grantor,  after 
absolute  conveyance,  not  adverse  without  sufficient  disclaimer  of  grantee's  title. 
Presumption  of  payment  of  mortgage. 

Cited  in  reference  notes  in  34  A.  D.  359,  on  presumption  of  payment  of  mort- 
gage from  lapse  ^f  time;  j66  A.  D.  615,  on  presumption  of  payment  of  mortgage 
debt  from  uninterrupted  possession  by  mortgagor  for  twenty  years. 

34  AM.  DEC.  213,  SMITH  v.  CIiARK,  21  WEND.  83,  Reversed  in  un- 
reported opinion  on  grounds  not  affecting  doctrine  of  case,  See  2 
Barb.    523. 

When  contract  a  bailment  or  a  sale. 

Cited  in  reference  notes  in  59  A.  D.  630;  74  A.  D.  209, — on  distinction  between 
sale  and  bailment;  37  A.  D.  400,  on  what  constitutes  bailment;  11  A.  S.  R.  179, 
as  to  whether  contract  is  bailment  or  sale. 

Cited  in  note  in  94  A.  S.  R.  216,  on  distinction  between  absolute  sales  and 
bailment. 

—  Deposit  of  goods  for  manufacture  or  return. 

Cited  in  Pierce  v.  Schenck,  3  Hill,  28,  holding  that  delivery  of  logs  to  be 
manufactured  into  boards  within  specified  time,  on  shares,  constituted  bailment; 
Austin  V.  Seligman,  21  Blatchf.  506,  18  Fed.  519,  66  How.  Pr.  87,  holding  delivery 
of  jewelry  sweepings  on  option  that  refined  product  was  to  be  returned  or  value 
accounted  for,*  a  sale;  Bradley  v.  Mirick,  25  Hun,  272,  holding  delivery  of  goods 
on  promise  to  return  same  quantity  and  quality,  a  sale;  Reed  v.  Abbey,  2 
Thomp.  &  C."  381,  holding  delivery  of  sheep  under  agreement  to  return  same 
number  in  equal  condition  and  age,  a  sale;  Moore  v.  Holland,  39  Me.  307,  on 
delivery  of  article  to  be  returned  in  altered  form,  as  constituting  bailment. 

Distinguished  in  Wescott  v.  Tilton,  1  Duer,  53,  10  N.  Y.  I>eg.  Obs.  278,  holding 
sale  of  ale  in  barrels  with  agreement  to  return  barrels  and  stipulation  as  to 
their  value  if  return  impracticable,  a  bailment  of  barrels;  Arnold  v.  Hatch.  177 
U.  S.  276,  44  L.  ed.  769,  20  Sup.  Ct.  Rep.  625,  holding  agreement  of  indefinit© 
duration  to  assume  management  of  farm,  keep  up  same,  and  retain  profits, 
without  fixing  of  purchase  price,  and  on  demand  to  return  same  with  same 
personalty  or  its  equivalent  in  value  not  a  sale. 

—  Deposits  of  grain. 

Cited  with  special  approval  in  Baker  v.  Woodruff,  2  Barb.  520,  holding  that 
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delivery  of  wheat  to  be  returned  in  an  agreed  quantity  of  flour  of  a  certain  grade 
was  sale. 

Cited  in  Johnston  v.  Browne,  37  Iowa,  200,  holding  delivery  of  grain  to 
warehouseman  on  agreement  to  return  same  quantity  and  same  quality  of  grain 
or  highest  market  price,  a  sale;  Norton  v.  Woodruff,  2  N.  Y.  153,  holding  that 
agreement  to  take  wheat  and  give  in  payment  flour,  in  absence  of  agreement 
that  latter  shall  be  made  from  former,  constitutes  sale;  Chase  v.  Washburn, 
1  Ohio  St.  244,  59  A.  D.  623,  holding  deposit  of  wheat  with  warehouseman  under 
agreement  to  return  it  or  other  wheat  of  same  quality  and  value,  or  pay  highest 
market  price,  a  sale;  O'Neal  v.  Stone,  79  Mo.  App.  279,  holding  delivery  of 
wheat  to  be  returned  the  same  or  of  equal  value,  or  to  be  paid  for  in  money,  a 
sale. 

Cited  in  reference  notes  in  53  A.  D.  435,  on  nature  and  effect  of  contract  to 
deliver  wheat  to  be  paid  for  in  flour;  57  A.  D.  534;  94  A.  S.  R.  209,— on  delivery 
of  wheat  to  miller  to  be  paid  for  in  flour. 

Cited  in  note  in  94  A.  S.  R.  222,  on  distinction  between  absolute  sale  and 
bailment  of  cereals  in  warehouse. 

Distinguished  in  Sexton  v.  Graham,  53  Iowa,  181,  4  N.  W.  1090,  holding 
deposit  of  grain  with  warehouseman  upder  agreement  that  it  may  be  mixed 
with  common  mass,  a  bailment,  notwithstanding  warehouseman  mixes  his  own 
grain  with  common  mass;  Mallory  v.  Willis,  4  N.  Y.  76,  holding  that  delivery 
of  wheat  to  be  manufactured  into  flour,  furnishing  of  barrels  therefor,  receipt 
of  residue  after  manufacture,  and  payment  of  price  for  manufacture  on  one  side, 
and  agreement  to  deliver  flour  of  certain  grade  on  other,  constituted  bailment. 
Li08s  on  tMiilment  for  hire. 

Cited  in  Clark  v.  United  States,  1  Ct.  CI.  246  (dissenting  opinion),  on  risk  of 
loss  upon  delivery  of  article  to  be  manufactured. 

Sale  by  bailee. 

Cited  in  reference  note  in  48  A.  D.  651,  on  title  acquired  by  bona  fide  purchaser 
on  unauthorized  sale  by  bailee. 

Cited  in  note  in  66  A.  D.  758,  on  power  of  bailees  to  make  absolute  sale  of 
property  bailed. 

lilability  of  bailee. 

Cited  in  note  in  10  A.  D.  491,  on  liability  of  bailee. 
When  replevin  lies. 

Cited  in  note  in  19  A.  D.  468,  as  to  when  replevin  lies. 
Parties  in  replevin  suit. 

Cited  in  note  in  80  A.  S.  R.  752,  on  parties  defendant  in  replevin  or  elaim 
and  delivery. 

S4  AM.  DEO.  216,  HANNA  v.  MILIiS,  21  WEND.  90. 
W^en  assumpsit  lies. 

Cited  in  reference  note  in  71  A.  D.  578,  on  assumpsit  for  money  had  and 
received. 
Evidence  admissible  nndcr  general  issue. 

Cited  in  reference  notes  in  43  A.  D.  750;  60  A.  D.  381;  68  A.  D.  623,— on 
admissibility  of  evidence  of  payment  under  general  issue. 

Cited  in  note  in  61  A.  D.  60,  on  proof  of  payment  under  general  issue  and 
under  general  denial. 
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Right  of  action  on  sale  on  credit. 

Cited  in  Landis  v.  Morrissey,  69  Cal.  83,  10  Pac.  258,  holding  that  in  sale  on 
credit,  action  cannot  be'  maintained  before  expiration  of  credit. 

—  Under  agreement  to  give  security. 

Cited  in  Cooke  v.  Cook,  110  Ala.  567,  20  So.  64,  holding  that  vendor  may  sue 
immediately  on  failure  to  give  security;  Barron  v.  Mullin,  21  Minn.  374,  holding 
that  vendor  may  sue  at  once  on  breach;  Kelly  v.  Pierce,  16  N.  D.  234,  12 
L.R.A.(N.S.)  180,  112  N.  W.  995;  Young  v.  Dal  ton,  83  Tex.  497,  18  S.  W.  819; 
Stephenson  v.  Repp,  47  Ohio  St.  551,  10  LJI.A.  620,  25  N.  E.  803,— holding  that 
seller  of  goods  on  agreement  to  give  promissory  note  payable  at  future  date, 
may,  on  refusal  to  give  note,  sue  at  once  on  agreement;  Turner  y.  Morgan,  4 
Tex.  av.  App.  192,  23  S.  W.  284;  Catnahan  v.  Hughes,  108  Ind.  225,  9  N.  E. 
79, — holding  that  on  refusal  to  give  note  vendor  may  maintain  action  at  once, 
and  recover  full  price  of  goods  sold;  Manton  v.  Gammon,  7  HI.  App.  201;  Orr 
V.  Leathers,  27  Ind.  App.  572,  61  N.  E.  941, — ^holding  that  vendor  may  sue  at 
once  on  breach  of  such  agreement,  without  waiting  for  expiration  of  term  of 
credit;  Gibson  v.  Stevens,  3  McLean,  551,  Fed.  Cas.  No.  5,401,  on  right  to  sue 
immediately  on  breach  of  special  agreement  to  give  security  on  sale;  Cook  v. 
Stevenson,  30  Mich.  242,  holding  defense  that  reasonable  time  was  to  be  extended 
for  payment  is  unavailing  to  buyer  who,  on  receipt. of  goods,  failed  to  immedi- 
ately give  securities  as  agreed;  Wheeler  v.  Harrah,  14  Or.  325,  12  Pac.  500, 
holding  that,  on  breach  of  condition  to  obtain  acceptable  surety  on  note,  vendor 
may  sue  for  price  before  expiration  of  credit;  Brown  v.  Van  Winkle  Gin  & 
Mach.  Works,  141  Ala.  580,  6  L.R.A.(N.S.)  685,  39  So.  243,  holding  that  on 
breach  of  agreement  to  deliver  securities  action  may  be  begun  at  once;  Ault- 
man  v.  Daggs,  50  Mo.  App.  280,  holding  that  vendor  can,  on  suit  on  breach  of 
agreement,  recover  amount  of  note  agreed  to  be  given. 

Cited  in  reference  note  in  6  A.  S.  R.  121,  on  vendor's  recovery  for  nolipayment 
of  goods  when  he  agreed  to  take  note  payable  in  futuro,  which  was  not  given. 

Cited  in  note  in  12  i:.R.A.(N.S.)  180,  182,  on  eflfect  of  refusal  to  execute  pur- 
chase-money notees  to  give  vendor  an  immediate  right  of  action. 

Immediate  action  on  breacli  of  future  agreement. 

Cited  in  Lee  v.  Decker,  2  N.  Y.  Trans.  App.  248,  43  How.  Pr.  479,  3  Abb.  App. 
Dec.  53,  6  Abb.  Pf.  N.  S.  392,  holding  that  repudiation  of  contingent  agreement 
gives  immediate  cause  of  action. 

—  On  breacti  of  agreement  to  give  security. 

Cited  in  Stoddard  v.  Mix,  14  Conn.  12,  holding  that  party  who  compromises 
and  dismisses  action  on  promise  of  other  to  execute  note  may  sue  at  once  on 
breach;  O'Connor  v.  Dingley,  26  Cal.  11,  holding  that  party  who  has  performed 
may  sue  at  once  upon  failure  to  give  security  as  agreed  by  other. 

Variance. 

Cited  in  Ronge  v.  Dawson,  9  Wis.  246,  holding  verdict  on  one  of  two  material 
pleas  erroneous  as  not  disposing  all  issues  raised;  Rogers-Ruger  Co.  v.  McCord, 
115  Wis.  261,  91  N.  W.  685,  holding  that,  in  action  on  contract  to  enforce 
payment  of  money,  plaintiff  must  prove  facts  establishing  duty  to  pay;  Van- 
Steenburgh  v.  Hoft'man,  6  How.  Pr.  492,  on  duty  of  referee  to  state  all  material 
facts  in  issue  and  his  findings  thereon. 
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S4  AM.  DEC.  210,  NEWCOMB  v.  RAYNOR,  21  WEND.  108. 
Discharge  of  party  secondarily  liable  on  negotiable  instrument. 

Cited  in  Farmers*  Bank  v.  Blair,  44  Barb.  641;  Homestead  Bank  v.  Hol- 
lister,  7  Misc.  422,  27  N.  Y.  Supp.  1016, — holding  indorser  released  by  dis- 
charge of  maker;  Jones  v.  Bacon,  72  Hun,  506,  25  N.  Y.  Supp.  212,  holding 
promisor  in  contract  of  indemnity  to  indorser  released  by  discharge  of  maker 
by  indorser;  Ross  v.  Jones,  22  Wall.  576,  22  L.  ed.  730,  holding  that  delay  in 
enforcing  payment  against  maker  does  not,  after  presentment,  demand,  and 
notice  of  dishonor,  relieve   indorser." 

C^ted  in  reference  note  in  59  A.  D.  104,  on  duty  of  creditor  to  do  nothing 
to  impair  rights  and  remedy  of  surety. 

Cited  in  note  in  115  A.  S.  R.  102,  on  effect  on  creditor's  right  against 
surety  where  lien  in  favor  of  creditor  is  lost  by  operation  of  law. 

Distinguished  in  Deck  v.  Works,  18  Hun,  266,  57  How.  Pr.  292,  holding 
guarantor  not  released  by  failure  to  give  notice  of  nonpayment  to  prior  indorser, 
in  absence  of  such  provision  in  guaranty;  Phelps  v.  Borland,  30  Hun,  362, 
holding  that  discharge  in  bankruptcy  of  drawee  without  assent  of  holder  did 
not  relieve,  drawer  who  is  indorser. 

S4  AM.  DEC.  220,  HERKIMER  COUNTY  BANK  T.  COX,  21  WEND.  119. 
Protest  of  paper  by  officer  of  bank. 

Cited  in  note  in  43  A.  D.  217,  on  proper  person  to  protest  foreign  draft. 

Distinguished  in  Nelson  v.  First  Nat.  Bank,  16  C.  C.  A.  425,  32  U.  S.  App. 
654,  69  Fed.  798,  holding  that,  rule  of  disqualification  of  witness  for  interest 
being  abrogated  in  circuit  courts  of  United  States,  cashier  of  bank  may  legally 
protest  paper;  Moreland  v  Citizens'  Sav.  Bank,  97  Ky.  211,  30  S.  W.  637,  hold- 
ing, under  statute,  protest  by  notary,  who  is  cashier,  valid. 

S4  AM.  DEC.  220,  UTICA  &  S.  R.  CO.  ▼.  BRINCKERHOFF,  21  W^ND, 

180. 
'When  mutual  promises  binding. 

Cited  in  Walker  v.  Gilbert,  2  Daly,  80,  holding  agreement,  concurrent  in 
point  of  time,  that  tenant  should  send  goods  to  auction  and  that  damages 
sustained,  being  difference  between  such  price  and  invoice,  should  be  paid  by 
landlord,  binding;  Walker  v.  Gilbert,  2  Robt.  214,  holding  promise  by  landlord 
to  pay  difference  between  price  obtained  at  auction  and  invoice  price,  tenant  not 
agreeing  so  to  dispose,  not  binding  by  subsequently  selling  at  auction;  Morrow 
V.  Southern  Exp.  Co.  101  Ga,  810,  28  S.  E.  998,  holding  promise  to  carry 
such  goods  as  another  might  offer  for  shipment,  without  undertaking  by  such 
other  to  make  such  shipments,  not  binding;  Boyce  v.  Brown,  7  Barb.  80,  holding 
agreement  to  grant  use  of  road  in  consideration  of  other's  building  thereon, 
without  concurring  obligation  so  to  build,  not  binding  by  subsequent  compliance 
with  offer;  Coe  v  Tough,  116  N.  Y.  273,  22  N.  E.  550,  holding  offer  of  debtor  to 
sell  goods  to  his  creditor  in  payment  of  debt,  founded  on  no  new  consideration, 
not  rendered  a  valid  contract  of  pale  by  subsequent  acceptance;  McConnell  v.  Brill- 
hart,  17  111.  354,  65  A.  D.  661,  holding  general  offer  to  sell  and  acceptance  thereof, 
founded  on  sufficient  consideration,  binding;  Hoffman  v.  Maffioli,  104  Wis.  630,  47 
L.RJ^.  427,  80  N.  W.  1032,  holding  that  offer  to  sell  another  such  goods  as  he  de- 
sired and  unqualified  acceptance  did  not  create  a  binding  contract;  Marietta 
Paper  Mfg.  Co.  v.  Bussey,  104  Ga.  477,  31  S.  E.  415   (dissenting  opinion),  on 
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necessity    of    concurrence    of    obligation    in    mutual    promises    to    make    them 
binding. 

Cited  in  note  in  18  E.  R.  C.  614,  on  independent  and  dependent  covenants. 

Distinguished  in  Burrell  v.  Root,  40  N.  Y.  496,  holding  agreement  under  seal 
to  buy  back  property  at  future  date,  executed  simultaneously  with  deed,  not  void 
for  want  of  consideration. 
Liability  on  subscription  agreement. 

( ited  in  Troy  &  B.  R.  Co.  v.  Tibbits,  18  Barb.  297,  holding  that  signer  of  pre- 
liminary subscription  prior  to  organization  of  corporation,  agreeing  to  take  and 
pay  for  stock,  does  not  thereby  become  stockholder  and  liable  for  calls;  Powers 
V.  Rude,  14  Okla.  381,  79  Pac.  89,  holding  that  subscription  contract,  to  b« 
binding,  must  be  accepted  within  time  specified  or  within  reasonable  time  if 
none  is  specified;  Land  Grant  R.  &  Trust  Co.  v.  Davis  County,  6  Kan.  256,  hold- 
ing voting  by  county  to  issue  bonds  and  to  subscribe  for  railway  stock  on  con- 
dition of  railroad  being  built,  not  a  contract,-  and  not  binding  by  performance 
of  condition;  Crawford  County  v.  Louisville,  N.  A.  &  St.  L.  Air  Line  R.  Co.  39 
Ind.  192,  holding  that  railroad  could  not,  under  statute  authorizing  munici- 
pality to  subscribe  to  stock,  compel  such  subscription,  the  road  not  being  bound 
to  furnish  stock  on  offer  to  subscribe;  Broadbent  v.  Johnson,  2  Idaho,  325,  13 
Pac.  83,  holding  that  gratuitous  subscription  is  mere  offer  which,  until  accepted 
in  express  terms  or  by  performance  of  condition  stipulated  therein,  is  nudum 
pactum;  Macedon  &  B.  PI.  Road  Co.  v.  Snediker,  18  Barb.  317,  holding  sub- 
scription on  condition  of  performance  of  certain  act  without  agreement  of  other 
so  to  perform,  void  for  want  of  consideration  and  mutuality;  Barnes  v.  Perine. 
15  Barb.  249  (dissenting  opinion),  on  liability  of  subscriber  on  agreement 
which  is  not  presently  obligatory  on  all. 

Disapproved  in  Taggart  v.  Western  :Maryland  R.  Co.  24  Md.  563,  89  A.  D.  760, 
holding  that  conditional  subscription  to  stock  is  continuing  offer,  and  when  ac- 
cepted becomes  absolute  and  binding. 
—  Contract  of  employment. 

Cited  in  Wilkinson  v.  Heavenrich,  68  Mich.  574,  55  A.  R.  708,  26  N.  W.  139. 
holding  contract  for  services  for  three  years  signed  by  employer  only,  not  bind- 
ing upon  him  for  want  of  mutuality. 
Necessity  for  consideration. 

Cited  in  reference  note  in  21  A.  S.  R.  889,  on  effect  of  want  of  consideration 

Cited  in  note  in  6  E.  R.  C.  8,  on  necessity  of  consideration  to  support  action 
on  contract  not  under  seal. 

34  AM.  DEC.  223,  DOWNING  v.  RUGAR,  21  WEND.  178. 
Exercise  of  Joint  or  common  authority  for  public  purpose. 

Cited  in  People  ex  rel.  Mygatt  v.  Chenango  County,  UN.  Y.  563,  holdings 
where  statute  provides  that  assessment  shall  be  made  by  board,  assessment  by 
one  assessor  invalid;  Jennings  v.  Jenkins,  9  Ala.  285,  holding  that  sale  of  land 
by  commissioners  acting  under  order  of  court  need  not  be  with  as  strict  com- 
pliance to  authority  granted  as  that  of  individual  power;  Oakley  v.  Aspinwall, 
3  N.  Y.  547  (dissenting  opinion),  on  exercise  of  public  duty  by  all  to  whom  it 
is  delegated,  in  absence  of  provision  for  its  exercise  by  less  number. 

Cited  in  reference  notes  in  34  A.  D.  235;  52  A.  D.  463,— on  how  authority 
delegated   to  several   is  exercised. 

Cited  in  note  in  1  A.  D.  201,  on  necessity  of  all  arbitrators  acting. 
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—  Power  of  majority  when  legrally  conToked. 

Cited  in  Burke  v.  Burpo,  75  Hun,  568,  27  N.  Y.  Supp.  684,  holding  that  au- 
thority conferred  on  two  or  more  persons  of  same  class  can  only  be  exercised 
when  all  have  been  duly  convened  and  act  as  board;  People  ex  rel.  Haws  v. 
Walker,  2  Abb.  Pr.  421,  23  Barb.  304,  holding,  in  absence  of  words  as  to  what 
shall  constitute  quorum  in  act  creating  board,  action  of  majority  after  notice 
of  meeting  to  all,  binding;  People  ex  rel.  Crawford  v.  Lothrop  County,  3  Colo. 
428,  holding  action  of  majority  of  board,  which  is  organic  part  of  government, 
binding  where  all  have  been  notified  of  meeting;  Colgin  v.  State  Bank,  31  Ala. 
222,  holding  bank  commissioners  public  oflScers,  and  exercise  of  authority  by 
majority,  binding;  School  Dist  v.  Bennett,  62  Ark.  511,  13  S.  W.  J32,  holding 
contract  made  by  two  commissioners  at  meeting  attended  by  third  binding; 
Be  Fourth  Ave.  11  Abb.  Pr.  189,  holding  report  of  two  commissioners  appointed 
to  appraise  land  for  public  purpose,  binding,  where  third  member  has  met  and 
concurred,  but  dissents  from  report;  Cowan  v.  Murch,  97  Tenn.  590,  34  L.R.A. 
538,  37  S.  W.  393,  holding  that  two  members  of  court  of  chancery  may  hear, 
consider,  and  decide  causes,  where  other  member  is  absent,  although  act  creating 
court  does  not  provide  number  which  shall  constitute  quorum. 

Cited  in  reference  notes  in  73  A.  D.  723,  as  to  when  act  of  majority  will  not 
bind  minority;  66  A.  D.  501,  on  power  of  majority  of  corporators  to  act. 

—  Necessity  of  attendance  of,  or  notice  to,  all. 

Cited  in  Stewart  v.  Wallis,  30  Barb.  344,  holding  order  signed  by  two  com- 
missioners without  showing  that  third  met  and  deliberated,  or  was  notified  and 
failed  to  attend,  void;  Schuyler  v.  Marsh,  37  Barb.  350,  holding  balloting  in 
presence  of  two  conmiissioners,  in  absence  of  third,  void  under  statute  requiring 
balloting  to  be  in  presence  of  the  commissioners;  Re  Thirty-fourth  Street,  31 
How.  Pr.  42,  holding  confirmation  of  assessment  by  majority  of  board,  where  all 
have  not  met  together  for  purpose  of  acting,  invalid;  Harris  v.  Whitney,  6  How. 
Pr.  175,  holding  order  signed  by  majority  of  judges  of  court,  where  all  have  not 
met  and  conferred  on  matter,  defective;  Keeler  v.  Frost,  22  Barb.  400,  holding 
apportionment  of  taxes  made  by  two  trustees  without  consultation  with  third, 
void;  Pike  County  v.  Rowland,  94  Pa.  238,  9  W.  N.  C.  241;  Paola  &  F.  River 
R.  Co.  V.  Anderson  County,  16  Kan.  302, — holding  action,  of  majority  of  board 
at  special  meeting  of  which  no  notice  was  sent  to  all  members,  invalid;  Hamil- 
ton V.  State,  3  Ind.  452,  holding  action  of  board  at  which  one  member  is  absent, 
invalid;  Kavanaugh  v.  Wausau,  120  Wis.  611,  98  N.  W.  550,  holding  that  pub- 
lic body  charged  with  judicial  duty  can  act  by  majority  only  where  all  mem- 
bers are  present,  or  have  been  notified  and  given  opportunity  to  be  present; 
Stephenson  v.  Hall,  14  Barb.  222,  holding  action  of  two  trustees  without  notice 
to  third,  invalid. 

Distinguished  in  Parrott  v.  Knickerbocker  Ice  Co.  38  How.  Pr.  508,  8  Abb. 
Pr.  N.  S.  234,  1  Sweeny,  533,  holding  that  statute  requiring  action  of  public 
officers  by  majority  to  be  upon  meeting  of  all  did  not  apply  to  distinctly  ju- 
dicial officers,  and  decision  of  two  judges  without  consultation  with  third,  bind- 
ing; Johnson  v.  Dodd,  56  N.  Y.  76,  holding,  under  statute,  exercise  of  authority 
by  majority,  irrespective  of  and  without  consultation  with  minority,  binding. 

—  Authority  vested  in  two  persons. 

Cited  in  Perry  v.  Tynen,  22  Barb.  137,  holding  that  public  authority  delegated 
to  two  cannot  be  performed  by  one  without  consent  of  other;  Snodgrass  v. 
Wetzel*  County  Ct.  44  W.  Va.  56,  29  S.  E.  1035,  holding  that  ministerial  act 
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to  be  performed  by  two  may  be  performed  by  one  in  presence  of  other,  and  by 
his  authority,  in  name  of  both;  Powell  v.  Tuttle,  3  N.  Y.  396,  holding  sale  by 
one  commissioner  under  statute  authorizing  sale  by  two,  irregular  and  void. 

Criticized  in  Williamsburg  y\  Jadcson,  11  Ohio,  37,  holding  act  of  one  oflicia? 
where  authority  is  conferred  on  two,  void. 

—  In  case  of  Tacancy  or  refusal  to  act. 

Cited  in  People  ex  rel.  Kingsland  v.  Palmer,  62  N.  Y.  83,  holding  execution 
of  instrument  by  three  commissioners,  others  of  board  having  ceased  to^  hold 
oflSce,  valid  and  presumed  to  be  by  concurrence  of  all;  North  Platte  v.  North 
Platte  Waterworks  Co.  56  Neb.  403,  76  N.  W.  906,  holding  action  of  four  mem- 
bers present  and  voting,  out  of  body  of  six  of  whom  one  had  resigned,  binding 
under  statute  authorizing  action  by  three  fomrths  of  total  number  of  body; 
Rushville  Gas  Co.  v.  Rushville,  121  Ind.  206,  16  A.  S.  R.  388,  6  L.R.A.  315, 
23  N.  E.  72,  holding  vote  of  majority  of  quorum  present,  although  number  of 
those  who  refuse  to  vote  equals  number  who  do,  effective;  First  Nat.  Bank 
V.  Mt.  Tabor,  62  Vt.  87,  36  A.  R.  734,  holding  execution  of  certificate  under  statu- 
tory authority  by  two  commissioners,  the  third  sharing  and  participating  in 
deliberations  but  refusing  to  sign,  conclusive. 
Presumption  of  regularity. 

Cited  in  Brick's  Estate,  15  Abb.  Pr.  12,  holding  appointaient  of  guardian  by 
court  having  jurisdiction,  presumed  to  be  according  to  its  established  practice. 

—  In  performance  of  official  duty. 

Cited  in  Reynolds  v.  Schweinefus,  27  Ohio  St.  311  (reversing  1  Cin.  Sup.  Ct 
Rep.  21{!(),  holding  that  presumption  exists  that  city  council  passed  ordinance 
upon  recommendation  of  proper  board  according  to  charter;  Re  New  York,  95 
App.  Div.  533,  88  N.  Y.  Supp.  769,  holding  that,  where  map  is  filed  in  proper 
ofiicc  in  pursuance  of  statute,  presumption  exists  that  preliminary  legal  steps 
were  duly  taken. 

Cited  in  reference  note  in  27  A.  D.  126,  on  presumption  of  performance  of 
official  duty. 

—  Of  regular  call  and  meeting  of  public  board. 

Cited  in  Hill  v.  Peekskill  Sav.  Bank,  46  Hun,  180,  holding  that  presumption 
is  that  action  by  majority  of  board  was  upon  meeting  and  conference  with  all; 
Keeler  v.  Frost,  22  Barb.  400,  holding  action  by  majority  of  board  presumed  to 
be  upon  meeting  and  consultation  of  all;  Tucker  v.  Rankin,  16  Barb.  471,  hold- 
ing that  order  signed  by  two  members  of  board  will,  in  absence  of  contrary 
proof,  be  presumed  to  have  been  upon  meeting  and  consultation  with  third; 
Jackson  v.  Hampden,  20  Me,  37,  holding  certificate  of  majority  of  board  prima 
facie  evidence  of  proper  performance  of  duty;  Board  of  Excise  v.  Doherty,  16 
How.  Pr.  46,  holding  action  of  majority  of  commissioners  presumed  to  have 
been  on  meeting  and  conference  of  all;  West  Jersey  Traction  Co.  v.  Camden 
Horse  R.  Co.  52  N.  J.  £q.  452,  29  Atl.  333,  holding  that  presumption  of  joint 
deliberation  arises  in  execution  of  public  duty  requiring  concurrence  of  officials. 

—  Of  consent  to  act  of  co-officer  or  cotrustee. 

Cited  in  Perry  v.  Tynen,  22  Barb.  137,  holding  that  consent  of  one  of  two 
public  officers  to  performance  of  exclusively  ministerial  act  in  name  of  both 
may  be  presumed,  but  not  where  act  is  not  beneficial  to  body  for  whom  officers 
are  acting;  Wells  v.  Gates,  18  Barb.  564,  holding  performance  of  ministerial  act 
by  two  managers  of  private  trust  presumed  to  be  by  consent  of  third;  Scott  ▼. 
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Detroit  Young  Men's  Soc.  1  Dougl.  (Mich.)  119,  holding  that,  where  per- 
formancis  ©f  public  duty  is  enjoined  on  two  or  more,  presumption  arises  that 
act  performed  was  by  concurrence  of  all;  Board  of  Excise  v.  Sackrider,  35 
N.  Y.  154,  holding  approval  by  one  member  of  board  of  institution  of  suit  not 
sufficient  to  sustain  presumption  of  concurrence  by  other  members. 
'  Distinguished  in  Mark  v.  West  Troy,  69  Hun,  442,  23  N.  Y.  Supp.  422,  holding 
that  making  of  contract  by  one  city  official  personally  cannot  be  presumed  to  be 
by  authority  of  board  empowered  to  make  contract,  there  being  no  evidence 
that  they  ever  acted  or  assumed  to  act  in  the  matter. 
Presumption  as  to  authority  and  duty. 

Cited  in  Tuthill  v.  Wheeler,  6  Barb.  362,  holding  duty  imposed  by  law  upon 
public  officer,  presumed  to  be  performed  by  him;  Kluwicki  v.  Mimro,  95  Mich'. 
28,  64  N.  W.  703,  holding  acts  of  member  of  board  authorized  by  board,  under 
statute,  to  do  certain  work,  presumed  within  his  authority;  Huey  v.  Van  Wie, 
23  Wis.  613,  holding  that,  under  statute  declaring  tax  deed  shall  not  be  in- 
validated for  error  in  conveyance,  signing  of  such  deed  by  deputy  will,  in 
absence  of  showing  of  disability,  be  presumed  to  be  by  authority  of  clerk; 
Miller  v.  Lewis,  4  N.  Y.  554  (dissenting  opinion),  on  presumption  of  authority 
to  execute  certificate  by  deputy  clerk. 
Effect  of  official  return  or  certificate. 

Cited  in  Albany  County  Sav.  Bank  v.  McCarty,  149  N.  Y.  71,  43  N.  E.  427, 
holding  certificate  of  acknowledgment   by  commissioner  of  deeds,  prima  facie 
evidence  of  facts  certified  therein. 
Estoppel  to  deny  concurrence  of  associate. 

Distinguished  in  Doughty  v.  Hope,  3  Denio,  594  <  reversing  3  Denio,  249), 
holding  official  who  acted,  competent  witness  to  prove  that  one  who  did  not 
was  not  consulted. 
Conclusiveness  of  findings  of  law  and  fact. 

Cited  in  Wakeman  v.  Wilbur,  147  N.  Y.  657,  42  N.  E.  341,  holding  findings 
by  jury  or  referee,  based  on  questions  of  law  and  fact,  not  erroneous  as  matter 
of  law. 

84  AM.  DEC.  228,  CROCKER  y.  CRANE,  21  WEND.  211. 
Certificate  of  notary  as  evidence. 

Cited  in  reference  note  in  82  A.  D.  108,  on  effect  of  certificate  of  notary  as 
evidence. 

Cited  in  note  in  96  A.  D.  606,  on  presumptions  in  favor  of  protest  and  what 
statements  therein  are  evidence. 
Proof  of  sending  notice  by  mail. 

Cited  in  reference  note  in  36  A.  D.  126,  on  sufficiency  of  proof  of  sending 
notice  by  mail. 
Construction  of  statutes. 

Cited  in  People  v.  Hill,  3  Utah,  334,  3  Pae.  75,  holding  that  intention  of 
legislature  if  manifest  will  be  carried  into  effect,  although  apt  words  are  not 
used;  Maynard  v.  Johnson,  2  Nev.  25,  holding  that  statute  should  be  construed 
to  give  it  effect,  and  not  to  allow  it  to  be  eluded ;  People  v.  Deming,  13  How.  Pr. 
441,  1  Hilt.  271,  holding  that  intention  of  legislature  should  be  followed,  al- 
though in  apparent  contrariety  to  letter  of  statute;  Marion  Twp.  Union  Drain 
«^.  y.  Norris,  37   Ind.  424,  on   construction   of  statute  to  effect  intention  of 
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legislature;  Pettit  v.  Fretz,  33  Pa.  118;  Jersey  Co.  v.  Davison,  29  N.  J.  L.  415, 
— holding  that  court  will  interpret  doubtful  statute  consonant  with  equity. 
Execution  of  joint  powers  in  concert. 

Cited  in  Keeler  v.  Frost,  22  Barb.  400,  holding  assessment  made  by  two 
trustees  without  notice  to  and  meeting  with  third,  void;  Birge  v.  People,  5 
Park.  Crim.  Rep.  9,  holding  performance  of  duty  requiring  judgment  and  dis- 
cretion, by  one  judge  in  absence  of  others,  invalid;  Perry  v.  Tynen,  22  Barb. 
137,  holding  that,  where  two  officers  have  begun  suit,  one  cannot  discontinue 
suit  without  consent  or  concurrence  of  other;  Doughty  v.  Hope,  3  Denio,  249, 
holding  assessment  by  one  assessor  without  meeting  and  consultation  with 
others  of  board,  invalid;  Oakley  v.  Aspinwall,  3  N.  Y.  647  (dissenting  opinion), 
on  rendering  of  decision  by  less  than  entire  number  of  court  in  absence  of  pro- 
vision in  regard  thereto. 

Cited  in  reference  note  in  34  A.  D.  227,  on  mode  of  exercising  authority  dele-- 
gated  to  several  for  public  or  private  purposes. 

Cited  in  note  in  1  A.  D.  201,  on  aecessity  of  all  arbitrators  acting. 

Distinguished  in  Parrott  v.  Knickerbocker  Ice  Co.  38  How.  Pr.  608,  1  Sweeny, 
633,  8  Abb.  Pr.  N.  S.  234,  holding  that  statute  requiring  concurrence  did  not 
apply  to  distinctly  judicial  officers,  and  decision  may  be  rendered  by  two  judges 
who  heard  cause  without  consultation  with  third. 

—  Power  of  majority. 

Cited  in  Schwanbeck  v.  People,  15  Colo.  64,  24  Pac.  575,  holding  in  absence 
of  express  authority  so  to  do,  act  by  majority  of  board,  in  absence  of  other 
members,  void;  Carroll  v.  Alsup,  107  Tenn.  267,  04  S.  W.  193,  holding  that 
where  statute  creates  bgard  of  three,  and  provides  majority  shall  constitute 
quorum,  presence  and  concurrence  of  two  members  at  regular  meeting  renders 
action  binding;  Townsend  v.  Hazard,  9  R.  I.  436,  holding  report  by  majority  of 
commissioners  appointed  by  court,  valid,  where  minority  has  met  and  conferred 
with  majority;  Tucker  v.  Rankin,  15  Barb.  471,  holding  execution  of  instru- 
ment by  two  commissioners  effective,  as  presumption  exists  that  third  commis- 
sioner met  and  consulted  with  them;  Cowan  v.  Murch,  97  Tenn.  590,  34  L.R.A. 
538,  37  S.  W.  393,  holding  that,  in  absence  of  one  member  of  court,  because  of 
disability,  two  remaining  members  may  hear,  consider,  and  decide  causes,  al- 
though no  provision  is  made  for  action  by  majority  in  act  creating  court;  First 
Nat.  Bank  v.  Mt.  Tabor,  52  Vt.  87,  36  A.  R.  734,  holding  execution  of  certificate 
by  majority  of  commissioners,  where  all  have  met  and  deliberated  but  part  re- 
fuse to  execute,  conclusive;  Re  State  Treasurer's  Settlement  (Bartley  v.  Me- 
serve),  51  Neb.  116,  36  L.R.A.  746,  70  N.  W.  632,  holding  execution  of  instru- 
ment by  majority,  where  all  members  of  commission  have  met  and  considered, 
<»flrective;  People  v.  Coghill,  47  Cal.  361,  holding,  where  statute  creating  boar^ 
has  failed  to  provide  for  quorum,  action  by  two  where,  third  has  not  met 
and  consulted,  void;  People  ex  rel.  Henry  v.  Nostrand,  46  N.  Y.  375,  holding, 
where  power  is  expressly  devolved  on  three,  exercise  of  authority  by  two  com- 
missioners, the  third  having  resigned,  invalid;  Schenck  v.  Peay,  Woolw.  175, 
Fed.  Cas.  No.  12,450,  holding,  where  statute  requires  act  to  be  performed  by 
three  commissioners,  action  by  two  where  third  never  qualified  nor  entered  ofiice, 
void;  Gibbons  v.  Mobile  &  G.  N.  R.  Co.  36  Ala.  410,  on  validity  of  subscription 
authorized  by  city  council  some  of  whose  members  are  stockholders  in  corpch 
ration. 
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—  Power  of  minority. 

Cited  in  State  ex  rel.  Whedon  v.  Smith,  57  Neb.  41,  77  N.  W.  384.  holding 
nominations  by  minority  of  political  committee  invalid,  where  all  members  were 
not  notified  of  time  and  place  of  meeting. 
Nature  of  act  of  taking  subscriptions. 

Cited  in  reference  note  in  89  A.  D.  772,  on  the  taking  of  subscriptions  by  com- 
missioners imder  statute  being  ministerial  act. 

Cited  in  note  in  81  A.  P.  397,  on  what  agents  can  receive  subscriptions. 
Defense  to  action  on  stocic  subscription. 

Cited  in  reference  note  in  63  A.  D.  52(5,  on  insufficiency  of  organization  or 
forfeiture  of  charter  as  defense  to  action  on  stock  subscription. 

Release  of  subscriber  for  stoclc. 

Cited  in  note  in  81  A.  D.  401,  on  withdrawal  or  release  of  subscriber. 

Necessity  of  cash  payment  on  stock  subscription. 

Cited  in  Beach  v.  Smith,  28  Barb.  254,  holding  payment  in  money  eo  nomine 
at  time  of  subscription  not  necessary  to  its  validity,  and  subsequent  payment 
will  operate  as  waiver  of  condition;  State  Ins.  Co.  v.  Redmond,  1  McCrary,  308, 
3  Fed.  764,  holding  t'.iat,  where  charter  and  by-laws  require  certain  percentage 
of  subscription  to  be  paid  in  cash  at  time  of  subscribing,  corporation  cannot  en- 
force payment  of  subscription,  where  such  payment  was  not  made;  Ogdens- 
buTgh,  C.  &  R.  R.  Co.  V.  Wolley,  1  Keyes,  118  (dissenting  opinion),  on  invalidity 
of  subscription  on  which  no  cash  payment  was  made  as  required  by  charter. 

Distinguished  in  Minneapolis  &  St.  L.  R.  Co.  v.  Bassett,  20  Minn.  535,  Gil. 
478,  18  A.  R.  376,  holding  subscription  after  incorporation  on  which  nothing  is 
paid  as  required  by  charter,  binding. 

Disapproved  in  Pittsburgh,  W.  &  K.  R.  Co.  v.  Applegate,  21  W.  Va.  172,  hold- 
ing subscription  not  invalid  where  no  payment  was  made  at  time  of  subscribing 
as  required  by  charter. 
Sufficiency  of  payment  on  subscriptions  for  corporate  stock. 

Cited  in  McDougald  v.  Lane,  18  Ga.  444,  holding  stockholder  liable  to  in- 
nocent creditor  although  organization  defective  for  failure  to  pay  required 
portion  of  stock  in  specie;  Kirksey  v.  Florida  &  G.  P.  R.  Co.  7  Fla.  23,  68  A. 
D.  426  (dissenting  opinion),  on  invalidity  of  subscription  where  amount  of 
capital  and  number  and  value  of  shares  are  not  included  in  charter. 

—  Payment  in  checks  or  paper. 

Cited  in  Syracuse,  P.  &  O.  R.  Co.  v.  Gere,  4  Hun,  392,  6  Thomp.  &  C.  636,  hoW- 
ing  payment  by  check  equivalent  to  cash  although  given  under  agreement  with 
agent  that  check  would  never  be  presented  for  payment,  such  agent  having  no 
authority  to  bind  corporation;  Hayne  v.  Beauchamp,  5  Smedes  &  M.  515,  holding 
that  where  charter  provides  certain  percentage  shall  be  paid  at  time  of  subscrib- 
ing, a  payment  by  note  does  not  render  subscriber  stockholder,  and  subscription  is 
void;  Napier  v.  Poe,  12  Ga.  170,  holding,  where  charter  provides  payment's  on 
subscription  shall  be  in  specie,  organization  where  payments  are  made  by  draft 
a  nullity;  Thorp  v.  Woodhull,  1  Sandf.  Ch.  411,  holding  that  taking,  in  singls 
instance,  of  check  of  subscriber  on  funds  in  bank,  secured  by  bond  and  mort- 
gage, did  not  as  against  subscriber  render  subscription  void. 

Cited  in  reference  notes  in  64  A.  D.  296,  on  checks  as  payment;  55  A.  D.  710, 
on  invalidity  of  note  or  check  taken  for  Urst  instalment  on  stock  subscription. 
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Distinguished  in  Clark  y.  Farrington,   11  Wis.  306,  holding  taking  of  note 
and  mortgage  in  payment  of  stock  after  incorporation  valid  and  binding. 
Iiegal  snbscriptions  as  precedent  to  corporate  existence. 

Cited  in  Franklin  F.  Ins.  Co.  v.  Hart,  31  Md.  59,  holding  subscription  to 
stock,  condition  precedent  to  organization,  and  corporation  not  liable  lor 
services  engaged  before  completion  of  subscriptions. 

Distinguished  in  Union  Water  Co.  v.  Kean,  62  N.  J.  Eq.  Ill,  27  Atl.  1015, 
holding,   under   statute,   opening  of   subscription   books   and   receiving   of   sub- 
scriptions not  a  condition  precedent  to  corporate  existence. 
Compelling  exercise  of  discretionary  powers. 

Cited  in  note  in  8  L.R.A.  176,  as  to  whether  equity  will  interfere  with  exercise 
of  discretionary  powers. 

84  AM.  DEC.  286,  MORRIS  t.  SCOTT,  21  WEND.  281. 
Form  of  action  in  malicious  prosecution. 

Cited  in  Hays  v.  Younglove,  7  B.  Mon.  545,  holding,  either  trespass  or  case 
proper,  where  court  had  no  jurisdiction,  and  proceeding  was  malicious  and  with* 
out  foundation;  Mack  v.  Rawls,  57  Miss.  270,  holding  trespass  on  case  proper 
where  proceedings  were  on  false  charge  and  malicious,  although  affidavit  on 
which  prosecution  was  based  fails  to  charge  criminal  ofltense;  Apgar  v.  Woolston, 
43  N.  J.  L.  57,  holding  trespass  on  the  case  maintainable,  where  malice  and 
want  of  probable  cause  are  gravamen  of  charge,  where  court  v/as  without  juris- 
diction; Piatt  V.  Niles,  1  Edm.  Sel.  Cas.  230,  holding  where  gravamen  of  action 
is  not  malice  and  want  of  probable  cause,  case  not  maintainable  where  arrest 
was  caused  on  warrant  void  for  want  of  jurisdiction;  Shipman  v.  Fletcher,  9 
Mackey,  245,  holding  where  malice  and  falsehood  of  charge  are  gravamen,  case 
maintainable  where  court  had  no  jurisdiction. 
Fatally  defective  or  void     malicions  prosecution. 

Cited  in  Castro  v.  Uriarte,  2  N.  Y.  Civ.  Proc.  Rep.  (McCarty)  199,  2  N.  Y. 
Civ.  Proc.  Rep.  210,  holding  irregularity  and  want  of  jurisdiction  in  proceedings, 
where  subject-matter,  person,  and  offense  are  within  jurisdiction  of  magistrate, 
not  a  defense;  Stubbs  v.  Mulholland,  168  Mo.  47,  67  S.  W.  650,  holding  invalidity 
of  warrant  and  want  of  jurisdiction  of  court  where  proceedings  were  had,  not 
a  defense ;  Stocking  v.  Howard,  73  Mo.  25,  Jholding  failure  of  affidavit  on  which 
prosecution  was  based  to  state  crime,  not  a  defense;  Stancliff  v.  Palmeter,  18 
Ind.  321,  holding,  where  prosecution  is  with  malice  and  without  probable  cause, 
failure  of  complaint  to  state  criminal  offense  not  a  defense;  Long  t.  Rogers,  17 
Ala.  540,  holding  fact  that  charge  on  which  arrest  was  made  was  not  a  statutory 
or  common  law  crime,  not  a  defense;  Chapman  v.  Dodd,  10  Minn.  350,  Gil.  277, 
holding  failure  to  subscribe  complaint  on  which  warrant,  regular  on  its  face, 
issues,  not  a  defense;  Dennis  v.  Ryan,  65  N.  Y.  385,  22  A.  R.  635  (affirming  5 
Lans.  350),  holding  false  accusation  alleging  facts  not  constituting  crime  charged 
in  indictment,  not  a  defense;  Ward  v.  Sutor,  70  Tex.  343,  8  A.  8.  R.  606,  8  S. 
W.  51,  holding  irregularity  of  proceedings  in  court  having  jurisdiction  in  which 
acquittal  was  had,  not  a  defense;  Potter  v.  Gjertsen,  37  Minn.  386,  34  N.  W. 
746;  Minneapolis  Threshing  Mach.  Co.  v.  Regier,  51  Neb.  402,  70  N.  W.  934, — 
holding  insufficiency  of  complaint  on  which  arrest  was  had,  not  a  defense  in 
malicious  prosecution;  Ailstock  v.  Moore  Lime  Co.  104  Va.  565,  113  A.  S.  R. 
1060,  2  L.R.A.(N.S.)  1100,  52  S.  E.  213,  7  A.  &  E.  Ann.  Cas.  545,  holding  want 
of   jurisdiction    in   malicious   attachment,  not   a  defense;    Sweet   v.  Negus,  80 
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Mich.  406,  holding  want  of  jurisdiction,  not  apparent  on  face  of  warrant,  not  a 
defense;  Shaul  v.  Brown,  28  Iowa,  37,  4  A.  R.  151,  holding  defect  in  indictment, 
not  a  defense. 

C^ted  in  notes  in  61  A.  D.  444,  as  to  whether  action  lies  for  malicious  prosecu- 
tion before  court  having  no  jurisdiction;  26  A.  S.  R.  130;  2  L.R.A.(N.S.)  1101,— 
on  effect  of  lack  of  jurisdiction  of  court  in  which  malicious  prosecution  is  begun 
upon  right  to  maintain  action  therefor. 

Pleadings  in  action  for  malicions  prosecntion. 

Cited  in  note  in  26  A.  S.  R.  152,  on  plain tififs  pleadings  in  malicious  prosecu- 
tion. 

Liability  of  complaining  witness. 

Cited  in  Dennis  v.  Ryan,  65  N.  Y.  385,  22  A.  R.  63«   (dissenting  opinion), 
on  liability  to  suit  for  malicious  prosecution  of  witness,  stating  facts  not  con- 
stituting criminal  offense,  on  whose  testimony  indictment  is  returned. 
Remedy  for  false  imprisonment  on  void  process. 

Cited  in  Rice  v.  Piatt,  3  Denio,  81,  holding  want  of  jurisdiction  a  defense  in 
action  on  case  for  false  arrest  and  imprisonment. 

84  AM.  DEC.  288,  HOWARD  v.  THOMPSON,  21  WEND.  810. 
Privileged  conunnnications. 

Cited  in  Hannens  v.  Nelson,  36  N.  Y.  S.  R.  905,  13  N.  Y.  Supp.  175,  on  privilege 
of  communication  on  a  subject-matter  in  reference  to  which  the  party  com- 
municating has  a  duty;  Byam  v.  Collins,  111  N.  Y.  143,  7  A.  S.  R.  726,  2  L.R.A. 
129,  19  N.  £.  75  (dissenting  opinion),  on  defense  of  privilege  of  communication; 
Words  V.  Wiman,  47  Uun,  362,  holding  a  publication  in  a  pamphlet  delivered  to 
a  governor,  favoring  a  certain  bill  before  him,  to  be  privileged;  Smith  v.  Kerr, 
1  Edm.  Sel.  Cas.  190,  holding  same  as  to  words  spoken  to  a  police  officer  which 
were  material  for  the  detection  of  a  robber;  Streety  v.  Wood,  15  Barb.  105, 
holding  communications  addressed  to  a  public  officer  to  prevent  an  appointment 
of  an  individual  to  oflSce,  privileged. 

Cited  in  reference  notes  in  66^A.  D.  486,  on  what  are  privileged  communica- 
tions; 38  A.  D.  143,  on  privilege  attaching  to  communications  made  in  course 
of  judicial  proceedings;  76  A.  D.  282,  as  to  when  publications  concerning  public 
officers  are  libelous. 

Cited  in  notes  in  27  A.  D.  158,  on  privileged  communications;  15  A.  D.  233, 
on  privileged  nature  of  communication  addressed  to  body  or  individual  to  pro- 
cure redress;  28  L.  ed.  U.  S.  159,  on  privileged  communications  to  magistral o 
or  grand  jury  charging  a  crime. 

Distinguished  in  Hosmer  v.  Loveland,  19  Barb.  Ill,  holding  that  an  affidavit 
in  support  of  a  petition  to  a  governor  to  do  an  act  which  he  has  no  authority 
to  do  is  not  privileged. 
—  Letters  to  public  officer  malcing  charges  against  subordinate. 

Referred  to  as  a  leading  case  in  Henry  v.  Moberly,  6  Ind.  App.  490,  33  N.  E. 
981,  holding  that  a  written  protest  to  a  board  of  trustees  objecting  to  plaintiff's 
emplflfyment  as  a  teacher  is  privilcjjed. 

Cited  in  Larkin  v.  Noonan,  19  Wis.  83,  holding  statements  made  in  a  petition 
to  the  governor  for  the  removal  of  a  sheriff  from  oflQce  privileged;  Halstead  T. 
Nelson,  24  Hun,  396  (later  appeal  in  36  Hun,  149),  holding  that  a  communi- 
cation made  to  a  board  of  trustees  of  a  public  institution,  affecting  the  character 
of  a  teacher  therein,   is   privileged  unless  shown  to   have  been  made  without 


Digitized  by 


Google 


34  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  63S 

probable  cause  and  in  bad  faith;  O'Donaghue  v.  M*Govern,  23  Wend.  26,  holding 
that  a  communication  to  a  bishop  and  ecclesiastical  authorities  of  the  diocese 
to  which  the  plaintiff,  a  priest,  was  amenable,  in  respect  to  character  and  con- 
duct of  priest,  if  made  in  good  faith  is  privileged  otherwise  is  false  and 
maliciously  made. 

—  Burden  of  proof  as  to  malice  and  want  of  probable  cause. 

Cited  in  Van  Wyck  v.  Aspinwall,  17  N.  Y.  190,  holding  that  fact  that  a  com- 
munication is  privileged  repels  the  inference  of  malice  which  would  otherwise 
be  drawn;  Lathrop  v.  Hyde,  25  Wend.  448,  holding  that  where  express  malice  is 
shown  that  a  privileged  communication  may  be  slanderous;  Briggs  v.  Garrett, 
111  Pa.  404,  56  A.  R.  274,  17  W.  N.  C.  129,  2  Atl.  613,  43  Phila.  Leg.  Int.  99; 
Chapman  v.  Calder,  14  Pa.  365, — holding  that  issue  in  such  case  is,  had  the  de- 
fendant probable  cause  for  statement  complained  off;  Klinck  v.  Colby^  46  N. 
Y.  427,  7  A.  R.  360,  holding  that  in  such  case  plaintiff  must  prove  malice  in  fact, 
and  that  defendant  was  actuated  by  motives  of  spite  or  ill  will  independent  of 
the  circumstances  in  which  the  communication  was  privileged;  Ormsby  v.  Doug- 
lass, 37  N.  Y.  477,  holding  that  in  such  case  plaintiff  must  show  that  defendant 
was  influenced  by  some  other  motive  than  the  mere  discharge  of  a  duty,  and 
that  communication  was  not  made  solely  for  privileged  purposes;  Decker  v. 
Gaylord,  35  Hun,  584,  holding  that  a  communication  to  a  school  commission 
by  a  resident  of  a  district,  charging  a  woman  then  teaching  with  being  iinchaste, 
will  be  presumed  to  be  made  in  good  faith;  Newfield  v.  Copperman,  10  Jones  & 
S.  302;  Viele  v.  Gray,  18  How  Pr.  550,  10  Abb.  Pr.  1,— holding  that  proof  of 
want  of  probable  cause  is  essential  in  such  case. 
Abuse  of  privileged  communication  as  slander  or  Ilbol. 

Cited  in  Rail  v.  Donnelly,  56  111.  App.  425,  holding  that,  to  hold  a  person  liable 
for  statements  made  in  an  affidavit  in  opposition  to  a  motion  for  alimony, 
plaintiff  must  show  express  malice  and  want  of  probable  cause;  Smith  v.  Howard, 
28  Iowa,  51,  holding  statement  of  a  witness  making  impertinent  answer  and  not 
bona  fide  but  for  purpose  of  defaming  plaintiff  'is  not  privileged;  Miller  v. 
Nuckolls,  77  Ark.  64,  113  A.  S.  R.  122,  4  L.R.A.(N.S.)  149,  91  S.  W.  759,  7 
A.  &  E.  Ann.  Cas.  110)  holding  that  a  commuTiication  to  a  peace  officer  to  aid 
in  detection  of  crime  is  privileged  only  when  made  in  good  faith,  and  not  when 
made  to  gratify  personal  malice. 

Distinguished  in  Cranfill  v.  Hayden,  97  Tex.  C44,  80  S.  W.  609,  holding  that 
one  who  makes  charges  against  the  character  of  an  officer  of  the  Baptist  General 
Convention  at  such  convention  is  liable  if  not  only  impelled  by  a  sense  of  duty, 
but  also  with  a  desire  to  injure  the  character  of  plaintiff. 
Sending  letter  as  publication. 

Cited  in  reference  note  in  52  A.  D.  770,  as  to  whether  sending  libelous  letter 
to  another  is  publication  or  not. 
Construction  of  words  complained  of  in  slander  and  libel. 

Cited  in  Greenwood  v.  Cobbey,  26  Neb.  449,  42  N.  W.  413,  holding  that  a 
court  cannot  extend  the  meaning  of  words  beyond  their  plain  import  to  make 
them  slanderous. 
Parol  evidence  to  show  contents  of  a  privileged  communication. 

Cited  in  Worthington  v.  Scribner,  109  Mass.  487,  12  A.  R.  736,  holding  that, 
in  an  action  for  libel  for  statements  made  to  the  treasury  department,  defendant 
could  not  be  compelled  to  answer  interrogatories  inquiring  whether  he  gave 
certain  information  to  department. 
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Questions  of  law  as  to  libel. 

Cited  in  reference  note  in  24  A.  S.  R.  722,  on  privilege  of  publication  as  ques- 
tion of  law. 

Cited  in  note  in  5  LJI.A.  645,  on  province  of  jury  in  libel. 
Mi t Illation  of  damages  for  libel. 

Cited  in  notes  in  15  A.  S.  R.  340,  on  elements  increasing  or  mitigating  damages 
for  newspaper  libel;   21  A.  D.  114,  on  truth  as  justification  and  in  mitigation. 

84  AM.  DEC.  250,  BliANCHARD  v.  ELY,  21  WEND.  342. 
Assignment  of  chose  in  action. 

Cited  in  reference  notes  in  63  A.  D.  130,  on  effect  of  assignment  of  chose  in 
action;  44  A.  D.  585,  on  assignment  of  choses  in  action  as  transfer  of  assignor's 
legal  interest;  57  A.  D.  310,  on  title  acquired  by  assignee  of  non-negotiable 
chose  in  action. 

Cited  in  note  in  64  A.  D.  429,  on  pledges  of  mortgages  and  negotiable  instru- 
ments and  sale  thereof. 

Parties  to  action. 

Cited  in  Beach  ▼.  Fairbanks,  52  Conn.  167,  holding  that,  in  determining 
questions  that  arise  with  regard  to  the  parties  to  actions  at  law,  the  court  looks 
at  the  parties  on  the  record. 

Damages  allowable  by  way  of  recoupment. 

Cited  in  Rogers  v.  Humphrey,  39  Me.  382,  holding  that,  where  a  contract  is 
not  fully  performed,  damages  suffered  by  reason  thereof  may  be  deducted  in 
suit  on  contract;  Hatchett  v.  Gibson,  13  Ala.  587,  holding  that,  in  an  action  on 
a  contract  for  storage  of  cotton  to  recover  advances  made,  bailor  could  recoup 
damage  sustained  by  destruction  of  cotton ;  Allaire  Works  v.  Guion,  10  Barb. 
55,  holding  that  damage  cannot  be  allowed  by  way  of  recoupment  on  account  of 
the  malice  with  which  the  wrongful  acts  were  done. 

Cited  in  reference  note  in  100  A.  S.  R.  721,  on  what  may  be  subject  of  set-off. 

Cited  in  notes  in  40  A.  D.  327,  on  measure  of  damages  in  recoupment;  40 
A.  D.  332,  on  recoupments  in  contracts  for  work  and  labor. 

Lfoss  of  profits  as  an  element  of  damage. 

Cited  in  Choctaw,  0.  &  G.  R.  Co.  v.  Jacobs,  15  Okla.  493,  82  Pac.  502;  Coweta 
Falls  Mfg.  Co.  V.  Rogers,  19  Ga.  416,  65  A.  D.  602;  Howard  v.  Stillwell  &  B.  Mfg. 
Co.  139  U.  S.  199,  35  L.  ed.  147,  11  Sup.  Ct.  Rep.  500,— holding  that  in  certain 
anticipated  profits,  lost  by  breach  of  a  contract,  are  not  recoverable  as  damages; 
Jones  v.  Judd,  4  N.  Y.  411,  holding  that  profits  expected  under  a  contract  cannot 
be  recouped;  Howe  Mach.  Co.  v.  Bryson,  44  Iowa,  159,  24  A.  R.  735,  holding 
remote  and  contingent  damages  based  upon  profits  purely  speculative  in  charac- 
ter not  recoverable  as  damages  for  breach  of  contract;  Bell  v.  Reynolds,  78  Ala. 
511,  56  A.  R.  52,  holding  loss  of  profits  not  allowable  as  damages  for  failure 
to  deliver  goods;  Devlin  v.  New  York,  63  N.  Y.  8,  50  How.  Pr.  1,  holding  advan- 
tages and  benefits  of  subcontracts  not  to  be  considered  in  estimating  damages 
to  original  contractor;  Griffin  v.  Colver,  16  N.  Y.  489,  69  A.  D.  718  (affirming 
22  Barb.  587),  holding,  in  an  action  for  the  recovery  of  purchase  price  of  a  steam 
engine,  that  loss  of  gains  and  profits  which  would  have  arisen  from  use  of  engine, 
had  it  been  delivered  at  time  agreed,  cannot  be  recouped;  Finch  v.  Heermans, 
5  Luzerne  Leg.  Reg.  125,  holding  profits  which  miglit  have  been  made  by  use 
of  mill  but  for  delay  in  construction  not  available  in  action  for  contract  price 


Digitized  by 


Google 


34  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  040 

of  construction;  New  York  Academy  of  Music  v.  Hackett,  2  Hilt.  217,  holding 
that  profits  anticipated  from  a  future  public  performance  of  a  vocalist  cannot 
be  recovered;  Krom  v.  Levy,  48  N.  Y.  679,  holding,  in  an  action  for  breach  of 
contract  to  furnish  a  plate  to  print  the  backs  of  cards,  that  damage  for  loss 
of  business  by  being  deprived  of  plate  should  not  be  allowed;  Wehle  v.  Haviland, 
69  N.  Y.  448,  holding,  in  an  action  for  conversion  of  a  stock  of  goods,  that  loss 
of  speculative  profits  is  not  allowable  as  damages;  Draper  v.  Sweet,  €6  Barb. 
145,  holding  that  where  warranted  steel  was  defective,  and  defect  was  found 
as  soon  as  vendee  began  to  use  it,  he  has  no  right  to  go  on  using  steel  on 
expectation  of  recovering  expenses  and  loss  of  profits;  Brauer  v.  Oceanic  Steam 
Nav.  Co.  34  Misc.  127,  69  N.  Y.  Supp.  465,  holding  loss  of  commissions  by 
reason  of  failure  of  defendant  to  deliver  cattle,  not  recoverable;  Western  Gravel 
Road  Co.  V.  Cox,  39  Ind.  260,  holding  loss  of  tolls  not  allowable  as  damages  for 
failure  to  complete  road  at  time  specified;  Ripley  v.  Mosely,  67  Me,  76,  holding 
where  a  stock  of  goods  is  wrongfully  held  under  an- attachment,  that  probable 
profits  lost  could  not  be  recovered;  Western  U.  Teleg.  Co.  v.  Graham,  1  Colo. 
230,  9  A.  R.  136,  holding,  in  an  action  against  a  telegraph  company  to  recover 
damages  for  the  nondelivery  of  a  telegram,  Jthat  plaintiff  cannot  recover  profits 
which  he  might  have  made  by  transaction;  Merschiem  v.  Musical  Mut.  Protective 
Union,  24  Abb.  N.  C.  .252,  18  N.  Y.  Supp.  702,  holding,  in  an  action  for  damages 
for  an  imlawful  expulsion  from  a  labor  association,  that  proof  of  how  much 
his  earnings  were  diminished  and  his  inability  to  obtain  continuous  employment 
after  expulsion  was  admissible. 

Cited  in  reference  notes  in  78  A.  D.  387,  on  recovery  of  loss  of  profits  as 
damages;  56  A.  D.  318,  on  allowance  of  damages  for  remote  and  speculative  lo^s 
of  profits;  30  A.  S.  R.  471,  on  profits  as  element  of  damages  for  breach  of 
contract;  52  A.  D.  199;  61  A.  D.  761, — as  to  when  future  or  probable  profits 
may  be  considered  in  estimating  damages. 

Cited  in  notes  in  60  A.  R.  494,  on  loss  of  profits  as  damages;  53  L.R.A.  52, 
on  loss  of  profits  aa  element  of  damages  for  breach  of  contract  to  construct  or 
repair  buildings,  vessels,  etc.;  53  L.  R.  A.  39,  on  effect  of  speculativenesa  or  con- 
tingency on  right  to  recover  profits  lost  by  breach  of  contract. 

Distinguished  in  Taylor  v.  Bradley,  4  Abb.  App.  Dec.  363,  holding  that  profits 
which  would  certainly  have  been  realized  but  for  breach  of  contract  are  re- 
coverable; Davis  V.  Talcott,  14  Barb.  611,  holding,  under  agreement  by  seller  to 
pay  vendees  all  damages,  losses,  injury,  and  expenses  they  might  incur  by  reason 
of  the  insufficiency  of  machinery,  that  loss  of  profits  arising  from  defects  of 
machinery  could  be  recovered;  Hinckley  v.  Beckwith,  13  Wis,  81,  holding,  in 
an  action  for  breach  of  contract  to  repair  mill,  that  profits  of  cutting  logs 
which  were  hauled  to  mill  was  a  proper  element  of  damages;  St.  John  v.  New 
York,  13  How.  Pr.  527,  6  Duer,  315,  holding,  in  an  action  for  damages  because 
of  a  nuisance  maintained  on  and  about  a  sidewalk,  injuring  plaintiflTs*  business, 
that  loss  of  custom  is  a  proper  ground  of  recovery;  Howe  Machine  Co.  v.  Bryson, 
44  Iowa,  159,  24  A.  R.  735  (dissenting  opinion) ;  Lattin  v.  Davis,  Hill  &  D.  Supp. 
9  (dissenting  opinion), — on  loss  of  profit  as  a  measure  of  damages. 

Questioned  in  Albert  v.  Bleecker  Street  &  C.  R.  Co.  2  Daly^  389,  holding, 
where  plaintiffs  business  as  an  expressman  was  wholly  suspended  by  reason 
of  a  fatal  injury  of  his  horse  caused  by  defendant's  negligence,  that  loss  of 
profits  during  a  reasonable  time  in  which  plaintiff  was  selecting  another  horse 
was  recoverable.  ,    . 
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Consequential  damages. 

Cited  in  Gerson  v.  Siemens,  30  Ark.  50;  Wibert  v.  New  York  &  E.  R.  Co. 
19  Barb.  36, — holding  that  damages  must  be  the  natural  and  proximate  con- 
sequences of  the  act  complained  of;  Freeman  v.  Clute,  3  Barb.  424,  holding  that 
where  there  is  a  breach  of  warranty  of  personal  property  sold,  vendee  can  only 
recover  of  vendor  the  difference  in  value  between  the  property  as  it  was  in  fact 
and  as  it  was  represented  to  be;  Walrath  v.  Redfield,  11  Barb.  368,  holding  that, 
in  an  action  for  damages  to  a  sawmill,  occasioned  by  the  construction  of  a 
dam  below,  deterioration  in  value  of  logs,  or  their  depression  in  market  price 
is  not  allowable;  Sledge  v.  Reid,  73  N.  C.  440,  holding  that,  in  an  action  for 
conversion  of  a  mule,  recovery  for  loss  of  a  part  of  crop  because  of  loss  of  mule 
cannot  be  had;  Sharon  v.  Mosher,  17  Barb.  518,  holding,  where  vendor  of  a 
horse  made  fraudulent  representations  as  to  its  nature,  that  damages  by  reason 
of  a  broken  leg  due  to  vicious  propensity  of  horse  could  be  recovered;  Woodbury 
V.  Jones,  44  N.  H.  206,  holding  cost  of  removal  of  property  recoverable  for 
breach  of  agreement  that  if  one  would  go  to  a  place  he  would  be  given  a  contract 
there;  Evans  v.  Root,  4  Abb.  App.  Dec.  160,  holding  that  the  fall  in  the  market 
is  the  measure  or  damages  in  an  action  against  a  factor  for  omitting  to  sell 
goods  consigned  according  to  instructions;  Page  v.  Ford,  12  Ind.  46,  on  what 
eonsequential  damages  are  recoverable;  Mott  v.  Hudson  River  R.  Co.  1  Robt. 
■585,  holding  that  damages  caused  by  the  spreading  of  a  fire  because  of  defendant 
negligently  injuring  a  hose  actually  in  use  in  extinguishing  fire  and  cutting  off 
only  access  to  water  not  recoverable;  Rich  v.  Smith,  34  Hun,  136,  holding  that 
injuries  resulting  from  a  collision  with  another  vehicle  while  running  away 
eannot  be  recovered  in  an  action  for  breach  of  a  general  warranty  of  a  horse; 
Porter  v.  Woods,  3  Humph.  56,  39  A.  D.  152,  holding  that  in  action  for  breach 
of  contract  to  deliver  casting,  damages  for  delay  in  business  cannot  be  recovered. 

Cited  in  reference  notes  in  48  A.  D.  392,  on  remoteness  of  damages;  41  A.  D. 
767,  on  consequential  damages;  61  A.  D.  209,  on  extent  of  consequential  damages 
allowed  for  breach  of  contract  or  deceit  in  sale  of  chattels. 

Cited  in  note  in  45  A.  D.  484,  on  consequential  damages  for  breach  of  contract. 

Distinguished  in  Manville  v.  Western  U.  Teleg.  Co.  37  Iowa,  214,  18  A.  R.  8, 
holding  measure  of  damages  for  failure  to  deliver  telegram  to  ''ship  logs  at  once" 
-was  the  difference  between  the  market  values;  True  v.  International  Teleg.  Co. 
60  Me.  9,  11  A.  R.  156,  holding  damage  for  failure  to  deliver  telegram  for  an 
order  of  com  was  difference  between  price  named  and  that  which  would  have  to 
be  paid  for  an  order  at  same  place. 
—  For  breach  depriving  of  use  of  property. 

Cited  in  Green  v.  Mann,  11  HI.  613,  holding  that,  for  failure  to  furnish  certain 
machinery  for  a  mill,  measure  of  damages  was  the  value  of  the  use  of  that 
portion  of  machinery;  Cassidy  v.  Le  Fevre,  45  N.  Y.  562,  holding  rent  or  hire 
during  loss  of  time,  measure  of  damage  for  breach  of  warranty  by  vendor  of 
an  engine;  Washington  A.  G.  R.  Co.  v.  American  Car  Co.  5  App.  D.  C.  524, 
holding  that  reasonable  rental  value  less  interest  on  contract  price  during  delay 
IS  measure  of  damages  for  failure  to  deliver  cars  on  time.  * 

Cited  in  note  in  19  L.R.A.(N.S.)  157,  on  measure  of  damages  for  breach  of 
contract  preventing  operation  of  industrial  business  in  contemplation,  but  not 
established  or  in  actual  operation. 

Distinguished  in  Fisk  v.  Tank,  12  Wis.  276,  78  A.  D.  737,  holding,  where  there 
Am.  Dec.  Vol.  V;— 41. 
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is  a  delay  in  delivery  of  machinery  under  contract,  that  wages  and  board  of 
workingman  kept  idle  could  be  recovered. 

—  For  loss  of  use  of  boat. 

Cited  in  Brownell  v.  Chapman,  84  Iowa,  504,  35  A.  S.  R.  326,  51  N.  W.  249, 
holding  rental  value  of  boat  measure  of  damages  in  case  of  breach  of  contract 
to  supply  her  boiler  and  machinery;  The  Rhode  Island,  2  Blatchf.  113,  Fed. 
Cas.  No.  11,744  (affirming  Abb.  Adm.  100,  Fed.  Cas.  No.  11,740a),  holding  a 
libellant  in  admiralty  not  entitled  to  damages,  in  case  of  collision,  for  the  delay 
and  loss  of  trips  while  his  vessel  is  undergoing  necessary  repairs;  De  Ford  v. 
Maryland  Steel  Co.  51  C.  C.  A.  59,  113  Fed.  72,  holding  breach  of  contract  to 
complete  and  deliver  ship  at  specified  time  not  ground  for  recovery  of  lost 
profits;  Rogers  v.  Beard,  36  Barb.  31,  holding  that  measure  of  damages  for 
neglect  to  repair  a  vessel  within  a  reasonable  time  is  rent  of  vessel  and  not 
loss  of  profits;  Mitchell  v.  Cornell,  12  Jones  &  S.  401,  holding  that,  for  breach 
of  a  charter  of  a  vessel  to  be  used  in  an  excursion,  profits  expected  from  trip 
cannot  be  recovered;  Taylor  v.  Maguire,  12  Mo.  313,  holding,  in  an  action  for 
stipulated  price  for  building  a  hull,  that  profits  failed  to  be  realized  because 
delay  after  time  specified  for  delivery  of  boat  could  not  be  recouped. 

—  Interest  on  Idle  investment  as  damages. 

Cited  in  American  Bridge  Co.  v.  Camden  Interstate  R.  Co.  68  C.  C.  A.  131, 
135  Fed.  323,  holding  that  interest  on  money  'expended  on  extension  could  be 
assessed  as  damages  in  an  action  for  delay  in  constructing  a  bridge  which  was 
to  join  an  extension,  which  fact  was  known  to  contractor  at  time  the  contract 
was  made;  Myerle  v.  United  States,  31  Ct.  CI.  105,  33  Ct.  CI.  1,  holding  that  A 
contractor  cannot  recover  interest  which  he  paid  upon  loans  necessitated  by 
suspension  of  work  on  the  contract. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  Deming  v.  Grand  Trunk  R.  Co.  48  N.  H.  455,  2  A.  R.  267,  holding 
difference  between  contract  price  and  value  when  goods  were  delivered  proper 
measure  against  carrier  which  failed  to  deliver  as  agreed  in  time  to  make  the 
sale;  Hargous  v.  Ablon,  3  Denio,  406  (aflirming  5  Hill,  472;  45  A.  D.  481), 
holding  that  when  goods  sold  are  by  mistake  deficient  in  quality,  the  vendee 
is  entitled  to  recover  for  deficiency  at  rate  they  were  purchased;  Lattin  v. 
Davis,  Hill  &  D.  Supp.  9,  holding  that,  for  breach  of  warranty,  measure  of  dam- 
ages is  difference  in  value  between  a  sound  and  unsound  article  at  the  place  of 
delivery. 

Cited  in  notes  in  34  A.  D.  266;  12  A.  S.  R.  303;  21  A.  S.  R.  922;  3  L.R.A. 
587;  6  E.  R.  C.  623, — on  measure  of  damages  recoverable  on  breach  of  a  contract; 
42  A.  D.  48,  on  damages  for  breach  of  executory  contract,  loss  of  proSts  etc.; 
20  A.  D.  632,  on  measure  of  <lamage8  for  breach  of  covenant  to  convey  or 
eviction  after  conveyance. 

—  For  breach  of  covenant  to  repair. 

Cited  in  Middlekauff  ▼.  Smith,  1  Md.  329,  'holding  measure  of  damages  foi 
failure  to  keep  a  mill  in  repair  to  be  cost  to  tenant  to  repair,  circumstances 
permitting  the  repair;  De  Freest  v.  Bloomingdale,  5  Denio,  304,  holding  that 
damages  for  nonperformance  of  covenant  to  repair  by  landlord  is  cost  to  make 
repair,  and  not  detriment  by  reason  of  nonrepair;  Brooklyn  v.  Brooklyn  City 
R.  Co.  47  N.  Y.  475^  7  A.  R.  469,  on  measure  of  damages  for  breach  of  oovenant 
to  repair. 
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Nature  and  amount  of  demurrage. 

Cited  in  note  in  41  L.  ed.  U.  S.  941,  on  nature  and  amount  of  demurrage. 
Frandulent  Yiolatlon  of  a  contract  as  an  element  of  damage. 

Distinguished  in  Flynn  v.  Hatton,  43  How.  Pr.  333,  holding  that   a  wilful 
refusal  or  neglect  on  part  of  landlord   to  repair  is  no  ground  for  additional 
damages  for  nonperformance. 
Right  of  violator  of  law  to  recover  for  injury. 

Cited  in  note  in  36  A.  S.  R.  818,  on  right  of  one  violating  law  to  recover  for 
negligent  injury. 
Opinions  of  witnesses  as  to  damages. 

Cited  in  Harger  v.  Edmonds,  4  Barb.  256,  holding  opinion  of  witness  as  to 
amount  of  damages  tenant  has  sustained  by  reason  of  breach  of  covenant  to 
repair  inadmissible;  Giles  v.  O'Toole,  4  Barb.  201,  holding  same  in  an  action  by 
a  lessee  to  recover  damages  for  refusal  of  lessor  to  give  possession  of  demised 
premises. 

Erroneous  rule  of  damages  as  ground  for  new  trial. 

Cited  in  Vanderslice  v.  Newton,  4  N.  Y.  130,  on  new  trial  where  ruling  in 
respect  to  damages  allowable  is  erroneous. 

34  AM.  DEC.  258,  CITY  FIRE  INS.  CO.  v.  CORLIES,  21  WEND.  367. 
What  constitutes  a  loss  by  ftre  under  an  Insurance  clause. 

Cited  in  Babcock  v.  Montgomery  County  Mut.  Ins.  Co.  6  Barb.  637,  holding 
actual  burning  not  necessary  where  loss  is  the  immediate  consequencce  of  fire; 
Singleton  v.  Phenix  Ins.  Co.  132  N.  Y.  298,  30  N.  E.  839  (affirming  32  N.  Y. 
S.  R.  494;  11  N.  Y.  Supp.  141),  holding  sinking  of  boat  discovered  to  be  on  fire 
through  the  slacking  of  lime  to  prevent  a  total  destruction  a  loss  by  fire;  New 
York  &  B.  Despatch  Exp.  Co.  v.  Traders  &  M.  Ins.  Co.  132  Mass.  377,  42  A.  R. 
440,  holding  same  where  a  fire  broke  out  on  a  steamboat  which  sank  before  goods 
insured  were  touched  by  fire;  Case  v.  Hartford  F.  Ins.  Co.  13  III.  676,  holding 
same  as  to  a  loss  sustained  to  goods  in  consequence  of  a  removal  from  fire; 
White  V.  Republic  F.  Ins.  Co.  57  Me.  91,  2  A.  R.  22,  holding  same  as  to  a  loss 
occasioned  by  removing  insured  goods  from  apparent  imminent  destruction  by 
fire,  although  building  was  not  in  fact  burned;  Tilton  v.  Hamilton  F.  Ins.  Co. 
1  Bosw.  367;  Witherell  v.  Maine  Ins.  Co.  49  Me.  200, — holding  same  as  to  a  loss 
by  theft  by  reason  of  fire. 

Cited  in  reference  notes  in  40  A.  D.  193,  as  to  what  is  less  by  fire;  57  A.  D. 
120,  on  what  is  deemed  loss  by  fire  under  insurance  policy. 

Cited  in  note  in  14  E.  R.  C.  24,  on  rules  of  construction  of  contracts  of  in- 
surance. 

Distinguished  in  Merchants'  &  M.  Transp.  Co.  v.  Baltimore  Associated  Fire- 
men's Ins.  Co.  53  Md.  448,  36  A.  R.  428,  holding  that,  under  an  insurance  against 
fire  on  a  steamer  which  was  sunk  to  prevent  a  total  destruction  by  fire,  insur- 
ance company  was  liable  for  damage  to  ship  but  not  for  the  general  average  loss 
upon  the  cargo. 
—  Lioss  by  explosion. 

Cited  in  Scripture  v.  Lowell  Mut.  F.  Ins.  Co.  64  Mass.  356,  57  A.  D.  Ill, 
holding  that  loss  arising  in  part  from  explosion  and  in  part  from  combustion 
of  gunpowder  on  the  premises  was  by  fire;  Renshaw  v.  Missouri  State  Mut.  F. 
&  M.  Ins.  Co.  103  Mo.  595,  23  A.  S.  R.  904,  15  S.  W.  945,  holding  same' where 
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destruction  was  caused  by  an  explosion  of  gasoline  caused  by  a  fire  in  building; 
American  Steam  Boiler  Ins.  Co.  v.  Chicago  Sugar  Ref.  Co.  21  L.R.A.  672,  6  C. 
C.  A.  336,  9  U.  S.  App.  180,  57  Fed.  294,  holding  that  a  loss  by  an  explosion 
caused  by  a  fire  is  a  loss  by  fire,  and  is  not  covered  by  a  policy  insuring  against 
explosion. 

Cited  in  notes  in  45  A.  D.  659,  as  to  whether  loss  by  explosion  is  covered  by 
insurance  against  fire;  36  A.  S.  R.  858,  on  fire  accompanied  by  explosion  as 
proximate  cause  of  loss  of  insured  property. 

Distinguished  in  Heuer  v.  North  Western  Nat.  Ins.  Co.  144  111.  393,  19  L.RA. 
594,  33  N.  E.  411,  holding  where  a  lighted  match  caused  an  explosion  which  de- 
stroyed building,  that  loss  was  within  an  exception  of  loss  by  explosion. 
Destruction  of  property  in  case  of  fire. 

Cited  in  reference  notes  in  58  A.  D.  388,  on  destruction  of  property  in  case  of 
fire;  50  A.  D.  403,  on  power  of  municipal  corporations  to  destroy  private  prop- 
erty to  stop  spread  of  fire. 
Articles  prohibited  by  insurance  policy. 

Cited  in  note  in  24  A.  R.  352,  on  effect  of  condition  in  policy  against  Iceep- 
ing  certain  articles  on  insured  premises. 
Wliat  is  a  ^'storing*'  of  gunpowder. 

Cited  in  reference  notes  in  38  A.  D.  530,  on  placing  gunpowder  in  a  building 
as   a   ''storing;"  48  A.   D.   521,   on   placing  of  gunpowder  within   building  for 
purpose  of  blowing  it  up  as  storing  within  prohibition  of  policy. 
Insurance  on  building  destroyed  to  check  Are. 

Cited  in  Pentz  v.  ^tna  F.  Ins.  Co.  9  Paige,  568  (reversing  3  Edw.  Ch.  341), 
holding  that  where  premises  were  destroyed  by  gunpowder  by  city  authorities  to 
stop  fire,  owner,  after  obtaining  a  verdict  against  city  for  amount  less  than 
absolute  loss  and  for  less  than  insurer's  liability,  could  resort  to  insurance  com- 
pany for  balance. 
Risks  assumed  under  a  policy  of  insurance. 

Cited  in  Franklin  Ins.  Co.  v.  Humphrey,  66  Ind.  549,  32  A.  R.  78,  holding, 
under   a   policy  assuming  risks  of   seas,   lakes,   rivers,  canals,   fires,   jettisons, 
rovers,  and  assailing  thieves,  that  a  loss  by  ice  was  covered, 
^^Loss  due  to  necessary  act. 

Cited  in  Klopf  v.  Bernville  Live  Stock  Ins.  Co.  1  Woodw.  Dec.  445,  holding 
that  an  owner  of  a  horse  was  entitled  to  recover  insurance  for  death  of  an  in- 
sured animal  at  his  own  hand,  if  act  was  necessary  and  done  in  good  faith. 

Cited  in  note  in  36  A.  S.  R.  859,  on  acts  done  to  save  insured  goods  as  proxi- 
mate cause  of  loss. 

What  constitutes  a  "usurped  power"  under  a  provision  of  an  insurance 
policy. 

Cited  in  Boon  v.  ^tna  Ins.  Co.  40  Conn.  575,  12  Blatchf.  24,  Fed.  Cas.  No. 
1,639,  holding  that  "usurped  power*'  has  application  to  force  illegally  employed 
and  adverse  to  the  government;  Portsmouth  Ins.  Co.  v.  Reynolds,  32  Gratt.  613, 
holding  that  burning  of  Navy  yards  by  Federal  officers  on  eve  of  secession  was 
not  an  "usurped  power"  as  to  neighboring  building  to  which  fire  spread. 

S4  AM.  DEC.  262,  SHANNON  v.  COMSTOCK,  21  WEND.  457. 
Conclusiveness  of  affidavit  for  arrest  before  Justice  of  the  peace. 

Cited  in  Johnson  v.  Florence,  32  How.  Pr.  230,  sustaining  right  of  a  jnstiet 
to  discharge  an  arrest  on  counter  affidavits  if  sufficient  on  face. 
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Pleading  over  after  objection  as  a  waiver.  ' 

Cited  in  Randall  v.  Crandall,  0  Hill,  342,  holding  that  by  pleading  in  bar 
without  objection  a  party  waives  his  privilege  from  arrest;  Converse  v.  Warren, 
4  Iowa,  158,  holding  that  objections  to  process  taken  in  proper  time  and  manner 
are  not  waived  by  pleading  over;  Broadhead  v.  McConnell,  3  Barb.  175,  hold- 
ing bond  to  prevent  imprisonment  no  estoppel  to  deny  jurisdiction,  obligor  hav- 
ing objected  to  process  and  answered  to  merits  after  objection  was  overruled; 
Dewey  v.  Greene,  4  Denio,  93,  holding  same  where  an  objection  is  taken  to  an 
affidavit  for  an  attachment  before  pleading  to  general  issue;  Horton  v.  Fancher, 
14  Hun,  172;  Coatswortji  v.  Thompson,  6  N.  Y.  S.  R.  809,— holding  that,  where 
an  objection  to  a  proceeding  is  overruled  by  justice,  party  may  plead  over  and 
not  waive  question  raised. 
Parties  to  a  dilatory  plea. 

Cited  in  Hurley  v.  Second  Bldg.  Asso.  15  Abb.  Pr.  206,  holding  that  a  dilatory 
plea  to  be  good  must  be  common  to  all  defendants  and  pleaded  by  all. 
Measure  of  general  damages. 

Cited  in  Hicks  v.  Foster,  13  Barb.  603,  holding 'that  damages  must  be  the 
natural  and  proximate  consequences  of  the  act  complained  of;  Rhoads  v. 
Detwiler,  3  W.  N.  C.  327,  holding  that  in  trover  the  measure  of  damages  is  the 
value  of  the  property  at  the  time  of  conversion. 

Cited  in  note  in  40  A.  D.  327,  on  measure  of  damages  in  recoupment. 
—  For  breach  of  contract. 

Cited  in  Jones  v.  Van  Patten,  3  Ind.  107,  holding  that  actual  injury  is 
measure  of  damages  for  breach  of  a  simple  contract;  Pinkston  v.  Huie,  9  Ala. 
262;  Hertzog  v.  Hertxog,  34  Pa.  418;  Richards  v.  Edick,  17  Barb.  260;  Bechrich 
v.  North  Tonawanda,  171  N.  Y.  292,  64  N.  E.  6;  Garrard  v.  Dollar,  49  N.  C. 
(4  Jones,  L.)  175,  67'  A.  D.  271, — holding  that  measure  of  damages  against  a 
vendee  for  refusing  to  perform  his  contract  to  purchase  land,  the  vendor  having 
offered  to  perform,  is  the  purchase  money  with  interest;  Dayton,  W.  Valley  &  X. 
Tump.  Co.  V.  Coy,  13  Ohio  St.  84,  to  same  point;  Durkee  v.  Mott,  8  Barb.  423, 
holding  that  measure  for  breach  of  contract  to  raft  logs  at  a  specified  price  is 
profit  party  could  have  made  by  fulfilment  of  contract  and  loss  in  preparing  to 
perform;  Billings  v.  Vanderbeck,  23  Barb.  646,  holding  that  measure  for  refusal 
to  accept  goods  sold  is  difference  between  contract  and  market  price  at  time  fixed 
for  delivery;  Kehoe  v.  Rutherford,  56  N.  J.  L.  23,  27  Atl.  912,  holding  that, 
in  respect  to  work  not  done,  measure  of  damages  is  such  profits  as  would  arisj 
by  performing  work;  M'Clowry  v.  Croghan,  1  Grant,  Cas.  307,  holding  that 
measure  for  breach  of  a  contract  to  lease,  is  consideration  paid  with  interest; 
Bagley  v.  Smith,  10  N.  Y.  489,  61  A.  D.  756,  19  How.  Pr.  1,  holding  measure 
for  an  unauthorized  dissolution  of  a  partnership  is  the  profits  which  would  have 
accrued  had  the  partnership  continued;  Masterton  v.  Brooklyn,  7  Hill,  61,  42 
A  D.  38,  holding  that,  for  breach  of  contract  to  manufacture  marble  blocks, 
the  manufacturer  was  entitled  to  the  difference  between  what  performance  would 
have  cost  and  contract  price,  as  damages;  George  v.  Cahawba  &  M.  R.  Co.  8 
Ala.  234,  holding  that  profits  whicli  he  would  have  made  is  measure  of  damaj^es 
recoverable  by  contractor  prevented  by  other  party  from  completing  work;  Old- 
ham V.  Kerchner,  79  N.  C.  106,  28  A.  R.  302  (dissenting  opinion),  on  measure 
of  damages  for  breach  of  contract  to  furnish  corn  for  grinding;  Evans  v.  Root, 
4  Abb.  App.  Dec.  157,  holding  that  the  fall  in  the  market  is  the  measure  of  dam- 
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ages  in  an  action  against  a  factor  for  omitting  to  sell  goods  consigned  according 
to  instructions. 

Cited  in  reference  notes  in  43  A.  D.  672,  on  measure  of  damages  for  breach  of 
executory  contracts;  91  A.  D.  450,  on  measure  of  damages  for  carrier's  delay 
in  delivery  of  freight. 

Cited  in  notes  in  42  A.  D.  48,  on  damages  for  breach  of  executory  contract, 
loss  of  profits,  etc.;  20  A.  D.  632,  on  measure  of  damages  for  breach  of  covenant 
to  convey  or  eviction  after  conveyance;  3  L.R.A.  588,  on  loss  of  profits  as  element 
of  damages  for  breach  of  contract. 

Distinguished  in  Beth  Elohim  v.  Central  Presby.  Chjirch,  10  Abb.  Pr.   N.  S. 
484,  holding  that,  in  an  executory  contract  for  the  sale  of  real  property,  the 
seller  cannot  recover  of  purchaser  in   default  the  contract  price,  except  in  an 
action   for   specific   performance. 
<—  For  failure  to  give  agreed  employment. 

Cited  in  Pritchard  v.  Martin,  27  Miss.  305,  holding  that  on  breach  of  contract 
by  an  employer,  damages  which  employee  may  receive  in  consequence  of  breach 
may  be  immediately  recovered;  Hale  v.  Trout,  35  Cal.  229,  holding  same  where 
there  was  a  breach  of  a  contract  to  make  merchantable  lumber  for  another. 

Cited  in  note  in  43  A.  D.  211,  on  measure  of  damages  for  wrongful  discharge 
of  servant  before  expiration  of  contract. 
Remedies  of  discharged  employee. 

Cited  in  note  in  5  L.R.A.  760,  on  remedies  of  servant  wrongfully  discharged. 
Duty  to  minimize  damages. 

Cited  in  Vicksburg  &  M.  R.  Co.  v.  Ragsdale,  46  Miss.  458;  Hamilton  v.  Mc- 
Pherson,  28  N.  Y.  72,  84  A.  D.  330,— holding  that  law  imposes  upon  a  party 
subjected  to  injury  by  a  breach  of  contract  the  active  duty  of  making  reason- 
able exertions  to  render  injury  as  light  as  possible;  Wilson  v.  Martin,  1  l)enio, 
602,  holding,  where  there  was  a  breach  of  contract  to  rent  rooms,  that  plaintiff 
could  not  refuse  rooms  to  other  lodgers,  leaving  them  idle,  and  then  recover  for 
use  and  occupation;  Oldham  v.  Kerchner,  81  N.  C.  430,  holding  that  burden  is 
on  defendant  to  show  all  matters  in  diminution  of  damages. 

—  On  breach  of  contract  of  affreightment. 

Cited  in  Heckscher  v.  McCrea,  24  Wend.  304,  holding  that  where  a  party 
agrees  to  ship  a  given  amount  of  tons  and  falls  short,  and  a  third  person  offers 
to  ship  an  amount,  sufficient  to  make  up  deficiency,  earnings  which  would  accrue 
thereby  should  be  deducted;  Pregenzer  v.  Burleigh,  6  Misc.  340,  holding  that 
damages  for  delay  in  furnishing  a  cargo  are  to  be  reduced  by  excess  profit, 
where  profit  on  cargo  furnished  exceeds  that  which  would  have  been  made  on 
one  promised;  Murrell  v.  Whiting,  32  Ala.  64;  Bailey  v.  Damon,  3  Gray,  92; 
Medbery  v.  Sweet,  3  Pinney  (Wis.)  210,  3  Chand.  (Wis.)  233,— holding  that, 
in  breach  of  a  contract  to  furnish  freight,  damages  may  be  mitigated  by  show- 
ing that  other  freight  was  or  might  have  been  procured. 

Distinguished  in  Sullivan  v.  McMillan,  37  Fla.  134,  53  A.  S.  R.  239,  19  So. 
340,  holding  that  rule  as  to  mitigation  of  damages  by  subsequent  earning  and 
profits  docs  not  apply  where  contract  is  not  one  for  personal  service  and  does 
not  require  personal  attention. 

—  On  breach  of  contract  of  employment. 

Cited  in  Costigan  v.  Mohawk  &  H.  R.  R.  Co.  2  Denio,  609,  43  A.  D.  768,  hold- 
ing that  it  may  be  shown  that  plaintiff  was  oflfered  same  kind  of  employment  and 
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refused^  in  reduction  of  damage;  Strauss  v.  Meertief,  64  Ala.  299,  38  A.  R.  8, 
holding,  in  such  case,  if  person  discharged  has  an  offer  or  an  opportunity  of 
nmilar  employment  by  another  person  during  the  term,  it  is  his  duty  to  ac- 
cept it;  Utter  v.  Chapman,  38  Cal.  659;  Williams  v.  Anderson,  9  Minn.  50, 
Gil.  39;  Huntington  v.  Ogdensburgh  &  L.  C.  R.  Co.  33  How.  Pr.  416;  Hendrick- 
8on  V.  Anderson,  60  N.  C.  (5  Jones  &  L. )  246, — holding  that  it  may  be  shown  that 
discharged  employee  had  engaged*  in  other  lucrative  business  during  time; 
Walworth  v.  Pool,  9  Ark.  394,  holding  that,  in  such  case,  defendant  may  show 
that  plaintiff  found  other  employment  for  balance  of  time;  Wilkinson  v.  Black, 
80  Ala.  329,  holding  that,  in  such  case,  recovery  may  be  reduced  by  showing 
party  discharged  obtained  or  might  have  obtained  other  emplo^inent  by  exer- 
cise of  reasonable  diligence;  Jones  v.  Jones,  2  Swan,  605,  holding  that,  in  such 
case,  recovery  will  be  reduced  by  amount  he  receives  in  second  employment; 
Polsley  V.  Anderson,  7  W.  Va.  202,  23  A.  R.  613;  Dorr  v.  Stewart.  3  Tex.  479,— 
holding  that,  in  such  case,  compensation  for  injury,  and  not  amount  agreed  to  be 
paid,  is  measure  of  damages;  Gillis  v.  Space,  63  Barb.  177,  holding  that  a  breach 
of  contract  for  employment  casts  burden  on  defendant  to  show  that,  by  reason- 
able exertion,  like  employment  could  have  been  obtained  in  same  vicinity;  Fuchs 
V.  Koerner,  20  Jones  &  S.  77,  holding  that  a  discharged  employee  is  only  bound 
to  accept  suitable  employment  similar  in  kind;  Polk  v.  Daly,  14  Abb.  Pr.  N.  S. 
]56,  4  Daly,  411,  holding  where  one  wrongfully  discharged,  instead  of  holding 
himself  in  readiness  to  perform,  left  town  for  purposes  of  his  own  that  no  re- 
covery could  be  had;  Perry  v.  Dickerson,  7  Abb.  N.  C.  466,  sustaining  right  of 
one  wrongfully  discharged  to  wait  until  end  of  term. 
Damages  for  fraudulent  breach  of  contract. 

Cited  in  4^alaun  v.  Ammon,  1  Grant,  Cas.  123,  on  measure  of  damages  for 
breach  of  contract  in  cases  of  fraud. 
Tender  as  payment. 

Cited  in  note  in  77  A.  D.  488,  on  effect  of  tender  as  payment  and  discharge. 

34  AM.  DEC.  267,  GRIFFITH  v.  REED,  21  WEND.  502. 
Acceptor's  presumptive  possession  of  funds  to  pay  bill. 

Cited  in  Clement  v.  Leverett,  12  N.  H.  317,  holding  that  the  acceptance  of  a 
bill  is  an  admission  that  acceptor  has  funds  of  drawer  or  is  indebted  to  him  for 
that  amount;  Pha?nix  Bank  v.  Bank  of  America,  1  N.  Y.  Leg.  Obs.  26;  Lee  Bank 
V.  Satterlee,  17  Abb.  Pr.  6, — holding  that  such  acceptance  raises  presumption  of 
funds  in  hands  of  acceptor;  Hidden  v.  Waldo,  55  N.  Y.  294,  holding  that,  as  be- 
tween the  parties,  the  presumption  that  acceptor  has  funds  of  the  drawer  may 
be  rebutted. 

Cited  in  reference  notes  in  85  A.  D.  308,  on  acceptance  of  bill  as  presumptive 
evidence  that  acceptor  has  effects  of  drawer  in  his  hands;   1   A.  S.  R.   134,  on 
rebuttability  of  presumption  from  acceptance  of  bill  that  acceptor  has  funds  of 
drawer  in  his  hands. 
Parol  evidence  of  true  relation  of  parties  to  bills  and  notes. 

Cited  in  Barr}'  v.  Ransom,  12  N.  Y.  462,  holding  that  relation  between  parties 
to  a  written  obligation  as  between  themselves  may  be  shown  by  parol;  Easterly 
V.  Barber,  3  Thomp.  &  C.  421,  holding  that  the  presumption  which  the  law  at- 
taches to  the  position  of  the  parties  to  a  negotiable  instrument  may  be  rebutted 
by  parol  evidence;  Rouse  v.  Whited,  25  N.  Y.  170,  82  A.  D.  337,  holding  that,  as 
between  parties,  it  may  be  shown  that  makers  made  note  for  accommodation  of 
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indorser;  Port  v.  Robbins,  35  Iowa,  208;  Mansfield  t.  Edwards,  136  Mass.  10^ 
49  A.  R.  1, — holding  that  parol  evidence  is  admissible  to  show  true  relations  ot 
the  parties,  no  matter  in  what  form  their  obligation  is  expressed;  Morgan  v. 
Thompson,  72  N.  J.  L.  244,  62  Atl.  410;  Whitehouse  v.  Hanson,  42  N.  H.  9,— 
holding  that  as  between  the  parties  and  one  who  takes  note  with  knowledge  of 
their  true  relation  such  relation  may  be  shown. 

Cited  in  reference  note  in  35  A.  D.  690,  on  parol  evidence  to  vary  eflfect  of 
indorsement. 

—  To  show  suretyship  of  one  of  obligors  of  writing. 

Cited  in  Easterly  v.  Barber,  66  N.  Y.  433,  holding  evidence  that  all  indorsers 
were  accommodation  indorsers  and  as  between  themselves  cosureties,  admissible 
in  an  action  between  indorsers;  Artcher  v.  Douglass,  5  Denio,  509,  holding 
that  where  two  persons  signed  an  indemnity  bond  to  sheriff,  it  may  be  shown 
that  they  executed  bond  as  sureties,  and  that  plaintiff  had  released  principaL 
Rights  of  an  acceptor  paying  bill  for  drawer's  accommodation. 

Cited  in  Pomeroy  v.  Tanner,  70  N.  Y.  647;  Suydam  v.  Westfall,  2  Denio, 
205, — holding  that  an  accommodation  acceptor  of  a  bill  must  sue  upon  the  im- 
plied undertaking  of  the  drawer  to  refund  the  money  paid  for  his  use;  Thurman 
V.  Van  Brunt,  19  Barb.  409,  holding  that  an  implied  promise  to  indemnify  doe^ 
not  arise,  where  bill  is  accepted  under  an  express  agreement  with  acceptor; 
Israel  v.  Ayer,  2  S.  0.  344,  holding  that  an  accommodation  acceptor  of  a  bill 
is  liable  as  debtor  on  bill  though  facts  are  known  to  payee;  Wright  v.  Garling- 
house,  26  N.  Y.  539  (dissenting  opinion),  on  rights  of  an  accommodation 
acceptor. 
Undertaking  of  surety. 

Cited  in  reference  note  in  55  A.  D.  481,  on  nature  of  surety's  undertaking. 
liiability  of  surety  on  note  or  bill  to  parties  having  notice. 

Cited  in  Dunham  v.  Countryman,  66  Barb.  268,  holding  that,  where  holder  of 
a  note  has  notice  that  a  party  thereto  was  a  surety,  the  principles  applicable  to 
liability  of  a  surety  apply. 

—  Liability  of  drawer's  surety  to  drawee. 

Cited  in  Wright  v.  Garlihghouse,  26  N.  Y.  539  (reversing  27  Barb.  474), 
holding,  where  drawee  of  a  bill  accepts  without  funds  under  a  pre-existing  agree- 
ment, that  surety  thereon  was  liable  only  to  payee;  Suydam  v.  Westfall,  4  Hill, 
211,  holding  that  where  an  acceptance  is  made  with  knowledge  that  one  of 
drawers  signed  as  surety,  he  will  not  be  liable  as  acceptor;  Wing  v.  Terry,  5 
Hill,  160,  holding  that  where  drawee  pays  bill  without  having  funds  of  drawer 
and  there  is  a  surety  on  bill,  law  will  raise  an  implied  promise  by  principal 
and  not  by  surety  to  refund  amount  advanced. 

Disapproved  in  Nelson  v.  Richardson,  4  Sneed,  307,  holding  a  surety  drawei 
liable  as  principal;  Swilley  v.  Lyon,  18  Ala.  552,  holding  a  surety  drawer  of  a 
bill  liable  to  an  accommodation  acceptor. 
Rights  of  accommodation  indorsers,  etc. 

Cited  in  Van  Patten  v.  Ulrich,  37  N.  Y.  S.  R.  348,  13  N.  Y.  Supp.  940,  hold 
ing  an  accommodation  indorser  entitled  to  rights  of  a  surety  as  respects  all 
having  notice  of  facts;  Pitts  v.  Congdon,  2  N.  Y.  352,  51  A.  D.  299,  holding  that 
when  an  individual  becomes  a  party  to  a  note  or  bill  a*  request  and  for  benefit 
of  another,  the  relation  of  principal  and  surety  exists  and  is  to  be  so  re- 
garded by  all  affected  with  notice. 
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Cited  in  note  in  51  A.  D.  303,  on  rights  and  liabilities  of  accommodation  in- 
dorsers,  acceptors,  and  makers. 
Action  on  accommodation  note. 

Cited  in  note  in  1  L.R.A.  817,  on  actions  on  accommodation  note. 
Right  of  a  co-obligor  or  snrety  to  reimbursement. 

Cited  in  Lazarus  v.  Rosenberg,  70  App.  Div.  106,  76  N.  Y.  Supp.  11,  holding 
that  an  accommodation  indorser  of  a  note  who  pays  note  mnst  sue  debtor  in 
assumpsit;  Faires  v.  Cockerell,  88  Tex.  428,  28  L.R.A.  528,  31  S.  W.  190,  hold- 
ing that,  where  a  co-obligor  or  surety  pays  debt,  he  has  a  right  of  action  against 
others  for  reimbursement  on  an  implied  promise. 
Causes  discharging  surety. 

Cited  in  La  Farge  v.  Herter,  11  Barb.  169,  holding  that  what  will  discharge 
the  surety  in  equity  will  discharge  him  in  a  court  of  law. 
Distinction  l>etween  an  indorser  and  a  surety. 

Cited  in  Bradford  v.  Corey,  5  Barb.  461,  4  How.  Pr.  161,  holding  that  an  in- 
dorser, although  in  the  nature  of  a  surety,  is  not  for  all  purposes  entitled  to 
privileges  of  that  character. 
Effect  of  payment  of  bill. 

Cited  in  Byrd  v.  Bertrand,  7  Ark.  321,  holding  that  when  a  bill  is  paid  and 
taken  up  by  the  drawee,  it  ceases  to  be  an  obligation  upon  any  of  the  parties. 

S4  AM.  DEC.  27S,  HARTFIELD  v.  ROPER,  21  WEND.  615. 
Action  for  injury  to  child. 

Cited  in  Patterson  v.  Thompson,  24  Ark.  65,  holding  that  to  recover  for  an 
injury  to  a  child  the  action  must  be  in  the  name  of  the  child. 

Cited  in  reference  note  in  88  A.  S.  R.  46,  on  minor  child's  right  of  action  for 
injury. 

Cited  in  note  in  48  A.  D.  623,  on  action  for  injuries  to  children. 
Right  of  parent  to  recover  for  injury  to  child. 

Cited  in  Hennessey  v.  Bavarian  Brewing  'Co.  63  Mo.  App.  Ill,  holding  that 
parent  has  no  remedy  for  injury  to  a  child  by  wrongful  act  of  another,  where 
child  cannot  be  treated  in  law  as  servant. 

Cited  in  note  in  49  A.  S.  R.  408,  on  negligence  of  parent  seeking  to  recover  for 
injury  to  child. 
Contributory  negligence. 

Cited  in  Hull  v.  Richmond,  2  Woodb.  &  M.  337,  Fed.  Cas.  No.  6,861;  Schimpf 
v.  Sliter,  64  Hun,  463,  19  N.  Y.  Supp.  644;  Brown  v.  Maxwell,  6  Hill,  692,  41  A. 
D.  771, — holding  that,  to  enable  one  to  recover  for  an  injury  occasioned  by 
another's  negligence,  he  must  himself  be  free  from  negligence;  Perkins  v. 
Eastern  R.  Co.  29  Me.  307,  60  A.  D.  689;  Moore  v.  Central  R.  Co.  24  N.  J.  L. 
268, — ^holding  that  want  of  ordinary  care  or  prudence  contributing  to  injury  will 
bar  recovery  for  injury;  Jacobs  v.  Duke,  1  E.  D.  Smith,  271,  holding  that  if 
want  of  ordinary  care  on  part  of  party  injured  concurs  with  that  of  defendant, 
no  recovery  can  be  had;  Kennard  v.  Burton,  25  Me;  39,  43  A.  D.  240,  holding 
same,  otherwise  where  want  of  such  care  does  not  contribute  to  produce  the  in- 
jury; Galena  &  C.  U.  R.  Co.  v.  Jacobs,  20  111.  478,  holding  that  there  must  be 
no  want  of  ordinary  care  o  npart  of  plaintiff;  New  Jersey  Exp.  Co.  v.  Nichols, 
33  N.  J.  L.  434,  97  A.  D.  722,  holdinjr  comparative  negligence  of  parties  im- 
material;  Haring  v.  New  York  &  E.  II.  Co.  13  Barb.  9;   Barker  v.  Savage,  45 
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N.  Y.  191,  6  A.  R.  6G;  Brand  v.  Schenectady  &  T.  R.  Co.  8  Barb.  368,--denying 
recovery  where  plaintiff's  own  negligence  and  imprudence  contributed  to  the 
injury;  Clark  v.  Syracuse  &  U.  R.  Co.  11  Barb.  112,  holding  same  where  injury 
was  the  result  of  want  of  ordinary  care;  Button  v.  Hudson  River  Co.  18  N.  Y. 
248,  holding  that  negligence  of  defendant  and  ordinary  care  by  plaintiff  are 
necessary  to  sustain  an  action  for  injury;  Chamberlain  v.  Milwaukee  &  M.  R. 
Co.  7  Wis.  425,  holding  that  one  injured  while  in  a  perilous  position  must  show 
that  his  own  negligence  in  no  way  contributed  to  produce  the  injury;  Ginnon 
V.  New  York  &  H.  R.  Co.  3  Robt.  25,  holding  that  the  neglect  of  driver  of  a 
street  railway  car  to  stop  car  will  not  justify  passenger  in  descending  from  car 
while  in  rapid  motion;  Eckert  v.  Long  Island  R.  Co.  43  N.  Y.  502,  3  A.  R.  721 
(dissenting  opinion),  on  contributory  negligence  as  bar  to  an  action  for  injury. 

Cited  in  reference  notes  in  36  A.  D.  659,  on  contributory  negligence;  68  A.  D. 
559,  on  burden  of  proof  as  to  contributory  negligence;  36  A.  D.  236,  on  cor- 
tributory  negligence  defeating  recovery;  43  A.  D.  255,  oji  contributory  negli- 
gence as  affecting  right  to  recover  for  injury;  46  A.  D.  671;  55  A.  D.  65, — a^  to 
when  contributory  negligence  will  defeat  recovery  for  injuries;  35  A.  D.  104, 
on  contributory  negligence  as  defense  in  case  of  gross  negligence. 

Cited  in  notes  in  54  A.  D.  469,  on  contributory  negligence  as  affecting  right  to 
recover  for  injury;  53  A.  D.  388,  on  effect  of  contributory  negligence  of  party 
injured  on  his  right  of  action;  43  A.  D.  364,  on  passenger's  contributory  negli- 
gence as  affecting  his  riglit  to  recover  for  injury. 

Questioned    in .  Center   v.   Finney,    17    Barb.    94,   holding   that  one  exercising 
reasonable  diligence  to  prevent  damage  cannot  be  considered  author  of  WTong. 
i— Persons  on  highways  or  the  like.  ^ 

Cited  in  Spencer  v.  Utica  &  8.  R.  Co.  5  Barb.  337,  denying  action  for  injurj- 
occasioned  by  being  struck  by  train  at  railroad  crossing,  where  plaintiff  was  not 
free  from  negligence;  Brooks  v.  Buffalo  &  N.  F.  R.  Co.  25  Barb.  600,  holding 
same  as  where  a  person  crosses  a  railroad  in  ignorance  of  the  approach  of  a 
train,  which  could  easily  be  seen  by  looking  for  it;  New  Orleans,  J.  &  G.  N.  R. 
Co.  v.  Harrison,  48  Miss.  112,  12  A.'  R.  356,  holding  applying  rule  to  one  volun- 
teering service  of  uncoupling  cars;  Gonzales  v.  New  York  &  U.  R.  Co.  1  Sweeny, 
506,  holding  it  negligence  for  a  person  bereft  of  sight  or  hearing  to  go  upon  a  rail- 
road track  without  aid  or  assistance. 

Distinguished  in  Wiel  v.  Wright,  29  N.  Y.  S.  R.  763,  8  N.  Y.  Supp.  776,  hold- 
ing that  a  person  walking  on  a  highway  is  not  bound  to  look  back  or  listen  for 
the  coming  of  another;  Gonzales  v.  New  York  &  H.  R.  Co.  39  How.  Pr.  407, 
liolding  that  it  i  sduty  of  the  railroad  company  to  take  proper  precaution  to 
prevent  passengers  from  exposing  themselves  to  danger;  Davenport  v,  Ruckman, 
16  Abb.  Pr.  341,  5  Bosw.  20,  holding  that  one  who  has  sufficient  Qight  to  go 
with  reasonable  assurance  on  the  street  may  recover  for  an  injury  by  reason  of 
an  excavation  which  a  person  of  good  sight  might  have  avoided. 
—  Animals  suffered  to  be  at  large. 

Cited  in  Bowman  v.  Troy  &  B.  R.  Co.  37  Barb.  616,  holding  party  guilty  of 
negligence  in  suffering  a  cow  to  be  at  large  and  astray  upon  a  railroad  track; 
Munger  v.  Tonawanda  R.  Co.  4  N.  Y.  349,  63  A.  D.  384,  holding  railroad  com- 
pany not  liable  where  plaintiff's  cattle  escaped  his  inclosure  and  strayed  upon 
the  track  of  the  railroad;  Morris  v.  Phelps,  2  Hilt.  38, — holding  that  one  negli- 
Cfently  leaving  horse  near  edge  of  a  dock  cannot  recover,  where  horse  was  struck 
and  thrown  into  river. 
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*  Wrongcloers. 

Cited  in  Norris  v.  Litchfield,  35  N.  H.  271,  69  A.  D.  546,  holding  that  where 
plaintiff  himself  is  a  wrongdoer,  he  can  maintain  no  action,  however  prudent  he 
might  have  been. 
Gross  negligence  toward  person  not  exercising  due  care. 

Cited  in  Williams  v.  Michigan  C.  R.  Co.  2  Mich.  259,  55  A.  D.  69;  Brownell 
V.  Flagler,  5  Hill,  282, — holding  that  no  action  can  be  maintained  for  an  injury 
resulting  from  the  negligence  of  both  parties,  without  an  intentional  wrong 
on  part  of  either;  Bouwmeester  v.  Grand  Rapids  &  I.  R.  Co.  63  Mich.  557,  30 
N.  W.  337,  holding  that  contributory  negligence  is  no  defense,  where  action  of 
defendant  is  wanton  or  wilful  and  injury  ensues;  McCool  v.  Galena  &  C.  Union 
R.  Co.  17  Iowa,  461,  holding  a  railroad  company  liable  for  gross  negligence  in 
killing  stock  unlawfully  running  at  large;  Union  P.  R.  Co.  v.  Rollins,  5  Kan. 
167,  holding  a  railroad  not  liable  for  injury  to  cattle  on  track,  unless  guilty 
of  gross  negligence;  McGrath  v.  Hudson  River  R.  Co.  19  How.  Pr.  211,  32  Barb. 
144,  on  right  of  one  guilty  of  slight  negligence  to  recover  from  one  guilty  of 
gross  negligence. 

Cited  in  noote  in  13  L.R.A.  765,  on  trespass  and  unwarrantable  interference  in 
its  relation  to  negligence. 

Ck>ntrlbntory  negligence  of  Infant. 

Cited  in  Honegsberger  v.  Second  Ave.  R.  Co.  33  How.  Pr.  193,  2  Abb.  App. 
Dec.  378,  1  Keyes,  570,  24  Phila.  Leg.  Int.  333,  holding  a  child  six  or  seven 
years  of  age  barred  from  recovery  by  contributory  negligence;  McCarthy  v.  New 
York  C.  &  H.  R.  R.  Co.  37  App.  Div.  187,  55  N.  Y.  Supp.  1013,  holding  a  girl 
seven  years  of  age  svi  juris  and  liable  for  contributory  negligence;  Albert  v. 
New  York,  75  App.  Div.  553,  78  N.  Y.  Supp.  355,  holding  a  boy  twelve  years 
old  standing  on  a  dangerous  place  and  attempting  to  throw  a  sling  shot  guilty 
of  contributory  negligence. 

Cited  in  Flynn  v.  Erie  Preserving  Co.  12  N.  Y.  S.  R.  88,  on  allowance  for  im- 
perfect discretion  of  an  infant  in  determining  question  of  contributory  negli- 
gence^ 

Cited  in  note  in  49  A.  S.  R.  411,  on  infant's  contributory  negligence  as  ques- 
tion for  jury. 

Distinguished  in  Mowrey  v.  Central  City  R.  Co.  66  Barb.  43,  Holding,  in  an 
action  for  an  injury  to  an  infant  eighteen  years  of  age,  that  his  age  of  infant 
is  to  be  considered  in  determining  what  would  be  due  diligence  for  him. 

Disapproved  in  Duffy  v.  Missouri  P.  R.  Co.  19  Mo.  App.  380;  Boland  v.  M'«<- 
souri  R.  Co.  36  Mo.  434, — holding  that  an  infant  must  exercise  Fuch  care  and 
prudence  only  as  is  equal  to  his  capacity;  Pennsylvania  R.  Co.  v.  Kelly,  31  Pa. 
372,  holding  a  boy  nine  years  of  age  not  bound  to  same  degree  of  care  in  avoiding 
injurj'  from  neglect  of  others  as  that  required  of  an  adult;  Edgington  v.  Burling- 
ton, C.  R.  &  N.  R.  Co.  116  Iowa,  410,  57  L.R.A.  561,  90  N.  W.  95,  holding  that  a 
child  seven  years  old  cannot  be  held  to  be  negligent,  as  a  matter  of  law,  in 
playing  on  an  unfastened  turntable. 
—  Clilldren  on  street  or  railroad  tracks. 

Cited  in  Wendell  v.  New  York  C.  &  H.  R.  R.  Co.  91  N.  Y.  420,  denying  re- 
covery where  an  infant  seven  years  of  age  was  struck  by  a  train  while  crossing 
a  track,  by  reason  of  his  own  negligence;  Kunz  v.  Troy,  36  Hun,  615,  holding 
boy  five  or  six  years  old  intermeddling  with  a  bar  counter  on  a  sidewalk  guilty 
of  such  negligence  as  to  bar  recovery  for  his  injury. 
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Distinguished  in  Holmes  v.  Missouri  P.  R.  Co.  190  Mo.  198,  88  8.  W.  623, 
holding  that  a  child  which  has  reached  the  age  of  discretion  will  be  required  to 
exercise  no  higher  degree  of  care  than  is  usually  exercised  by  persons  of  similar 
age;  Indianapolis  P.  A  C.  R.  Co.  v.  Pitzer,  109  Ind.  179,  68  A.  R.  387,  10  N.  E. 
70,  holding  trainmen  bound  to  greater  care  toward  young  child  seen  on  tracks 
than  they  owe  towards  adult. 

Disapproved  in  lUuch  v.  Lloyd^  31  Pa.  368,  72  A.  D.  747,  holding  a  child  not 
guilty  of  negligence  for  attempting  to  pass  imder  a  car  left  standing  across  a 
street. 
Negligence  of  an  Infant  non  sal  Juris. 

Cited  in  Louisville  A  P.  Canal  Co.  v.  Murphy,  9  Bush,  622,  holding  that  the 
negligence  of  a  child  non  sui  juris  must  be  regarded  as  the  negligence  of  the 
parents,  and  not  that  of  the  infant;  Kunz  v.  Troy,  104  N.  Y.  344,  58  A.  R.  508, 
10  N.  E.  442,  holding  where  infant  is  non  sui  juris,  that  contributory  negligence 
on  part  of  child  will  not  bar  action  unless  there  is  concurring  negligence  on  the 
part  of  parent  or  guardian. 

Cited  in  note  in  12  L.R.A.  217,  on  contributory  n^ligence  of  infant  of  tender 
age. 

Doctrine  of  imputable  negligence. 

Referred  to  as  leading  case  in  Mangam  v.  Brooklyn  City  R.  Co.  36  Barb.  230; 
Thurber  v.  Harlem  Bridge,  M.  &  F.  R.  Co.  60  N.  Y.  326, — on  docttine  of  im- 
putable negligence. 

Cited  in  Willetts  v.  Buffalo  &  R.  R.  Co.  14  Barb.  586,  holding  that  negligence 
of  father  having  charge  of  a  lunatic  is  imputable  to  limatic  who  is  injured 
thereby. 

Cited  in  reference  notes  in  44  A.  D.  212,  on  liability  of  lessor  for  injury 
caused  by  lessee's  negligence;  34  A.  S.  R.  317,  on  imputing  lessee's  negligence  in 
driving  team  to  owner  while  latter  is  riding  in  carriage. 

Cited  in  note  in  8  L.R.A.(N.S.)  664,  666,  667,  668,  on  imputing  driver's  n^li- 
ggnce  to  infants  of  tender  years  riding  with  him. 
—  Of  parent  or  custodian  of  child  non  sui  Juris. 

Cited  in  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Vining,  27  Ind.  613,  92  A.  D.  269; 
Wright  V.  Maiden  &  M.  R.  Co.  4  Allen,  283;  Fitzgerald  v.  St.  Paul,  M.  &  M.  R. 
Co.  29  Minn. -336,  43  A.  R.  212,  13  N.  W.  168;  Ihl  v.  Forty-Second  Street  &  G. 
Street  Ferry  R.  Co.  47  N.  Y.  317,  7  A.  R.  460,— holding  that  the  negligence  of 
parents  or  custodians  of  infants  not  sui  juris  will  preclude  a  recovery  by  infant 
or  representatives;  Chicago  &  M.  R.  Co.  v.  Patchin,  16  III.  198,  61  A.  D.  05; 
Aurora  Branch  R.  Co.  v.  Grimes,  13  111.  585, — on  same  point;  Dudley  v.  West- 
cott,  44  N.  Y.  S.  R.  882,  18  N.  Y.  Supp.  130,  holding  that  the  negligence  of  a 
mother  in  sending  a  child  three  and  one  half  years  old  on  the  street  \inat tended 
is  imputed  to  the  child;  Juskowitz  v.  Dry  Dock,  E.  B.  A  B.  R.  Co.  25  Misc.  64, 
53  N.  Y.  Supp.  992,  holding  same  as  to  a  child  three  and  one  half  years  old  al- 
lowed to  play  on  street  unattended;  Kreig  v.  Wells,  1  E.  D.  Smith,  74,  holding 
same  of  child  seventeen  months  of  age  allowed  to  be  on  a  "street  without  an 
attendant;  Lehman  v.  Brooklyn,  29  Barb.  234,  holding  thai  negligence  of  parent 
in  allowing  a  child  to  stray  into  danger  is  imputable  to  child;  McLain  v.  Van 
Zandt,  7  Jones  &  S.  347,  holding  that  negligence  of  father  in  sending  a  non  sui 
juris  child  where  an  exercise  of  a  discretion  was  required  will  prevent  a  re- 
covery for  injury  to  child;  Metcalfe  v.  Rochester  R.  Co.  12  App.  Div.  147,  42 
N.  Y.  Supp.  661,  holding  that  the  negligence  of  a  driver  of  a  vehicle  with  when 
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a  child  non  aui  juris  is  permitted  by  its  mother  to  ride  is  imputable  to  the 
child;  Bamberger  v.  Citizens'  Street  R.  Co.  95  Tenn.  18,  49  A.  S.  R.  909,  28 
L.R.A.  486,  31  S.  W.  163,  holding  that  negligence  of  a  parent  contributing  to  the 
death  of  his  infant  child  will  defeat  a  recovery  by  him  as  administrator  of 
child,  when  he  is  sole  beneficiary  of  action;  Edgington  v.  Burlington,  C.  R.  &  X. 
R.  Co.  116  Iowa,  410,  57  L.R.A.  561,  90  N.  W.  95,  on  imputing  negligence  of 
person  having  charge  of  infant  to  infant. 

Cited  in  reference  notes  in  68  A.  D.  420;  98  A.  D.  185, — on  imputability  of 
parent's  negligence  to  child;  69  A.  D.  239,  as  to  whether  negligence  of  parent 
can  be  imputed  to  child;  1  A.  S.  R.  442,  on  effect  of  parents'  permitting  child 
to  be  in  street  on  right  to  recover  for  injury. 

Cited  in  notes  in  43  A.  R.  216;  57  A.  R.  474;  9  A.  S.  R.  880,— on  imputing 
parent's  negligence  to  child;  5  A.  R.  148,  on  negligence  of  parent  or  guardi- 
an as  defense  to  action  by  infant;  110  A.  8.  R.  283,  on  imputing  parent's 
negligence  to  child  in  action  for  lattev's  benefit;  6  L.R.A.  545,  on  imputing  to 
child  the  contributory  negligence  of  parent  or  guardian;  4  L.R.A.  126,  on 
doctrine  of  imputed  negligence  in  case  of  negligence  resulting  in  injury  or  death 
of  child;  16  L.R.A.(N.S.)  396,  on  unexplained  presence  of  unattended  child 
non  sui  juris  in  place  of  danger  as  prima  facie  evidence  of  negligence  en  part 
of  parents;  18  L.R.A. (N.S.)  320,  on  contributory  negligence  of  parent  or 
custodian  of  child  as  bar  to  action  by  child  for  negligent  injuries;  55  A.  D. 
677,  on  parent's  negligence  in  permitting  child  to  be  at  large  in  the  streets  or 
upon  railroad  track  as  defense  against  action  for  personal  injury;  21  L.R.A. 
77,  79,  80,  on  contributory  negligence  of  parent  or  custodian  in  permitting  child 
to  stray  into  danger  as  bar  to  action  by  child  for  negligent  injuries. 

Distinguished  in  Birkett  v.  Knickerbocker  Ice  Co.  10  N.  Y.  Civ.  Proc.  Rep. 
52,  41  Hun,  404,  holding  that  to  permit  a  child  four  and  one-half  years  old  to  go 
upon  street  with  its  brother  six  years  old  was  not,  as  a  matter,  of  law,  negli- 
gence; McGarry  v.  Loomis,  63  N.  Y.  104,  20  A.  R.  510,  holding  that  when  a  child 
has  done  no  negligent  act,  the  conduct  of  the  parents  is  immaterial;  Hennessey 
V.  Brooklyn  City  R.  Co.  6  App.  Div.  206,  39  N.  Y.  Supp.  805;  Lannen  v.  Albany 
Gaslight  Co.  46  Barb.  264, — holding  that  when  infant  himself  is  free  from 
negligence,  the  negligence  of  a  parent  will  not  be  imputed  to  him  where,  if  he 
were  an  adult,  he  would  escape  it;  Barry  v.  Second  Ave.  R.  Co.  41  N.  Y.  S.  R. 
342,  16  N.  Y.  Supp.  518;  Mangam  v.  Brooklyn  R.  Co.  38  N.Y.  456,  98  A.  D.  60 
(reversing  36  Barb.  288),  holding  where  parents  are  not  negligent,  that  a  child 
three  or  four  years  old  is  incapable  of  forfeiting  a  remedy  for  injury  by  his  own 
negligence;  Finkelstein  v.  Crane,  2  Misc.  545,  22  N.  Y.  Supp.  399,  denying  a 
motion  to  dismiss  case  on  ground  that  a  child  six  years  old  was  on  highway 
unattended;  St.  Paul  v.  Kuby,  8  Minn.  154,  Gil.  125,  holding  that  no  presump- 
tion of  negligence  arises  from  the  fact  that  a  child,  without  the  knowledge  of  its 
parents,  wanders  into  street,  and  falls  into  an  excavation  because  of  a  defective 
sidewalk;  Burke  v.  Broadway  &  S.  Ave.  R.  Co.  49  Barb.  529  (dissenting  opin- 
ion), on  when  negligence  of  parent  is  imputable  to  infant. 

Questioned  in  Elze  v.  Baumann,  2  Misc.  72,  21  N.  Y.  Supp.  782,  holding  where 
a  boy  six  years  old  is  injured  while  crossing  a  street  at  a  crossing,  that  the 
question  of  negligence  should  go  to  the  jury;  Atlanta  &  C.  Air-Line  R.  Co.  v. 
Gravitt,  93  Ga.  369,  44  A.  S.  R.  145,  26  L.R.A.  553,  20  S.  E.  560,  on  when 
negligence  of  parent  will  bar  recovery  for  injury  to  child. 

Disapproved  in  Chicago  G.  W.  R.  Co.  v.  Kowalski,  34  C.  C.  A.  1,  92  Fed.  310; 
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Berry  v.  Lake  Erie  &  W.  R.  Co.  70  Fed.  679;  Chicago  City  R.  Co.  v.  Wilcox>  138 
111.  370,  21  L.R.A.  76,  27  N.  E.  899  (affirming  (111.)  8  L.R.A.  494,  24  N.  E. 
419);  Evansville  v.  Senhenn,  151  Ind.  42,  68  A.  S.  R.  218,  41  L.R.A.  728,  47 
N.  E.  634;  Wymore  v.  Mahaska  County,  78  Iowa,  396,  16  A.  S.  R.  449,  6  L.B.JL. 
545,  43  N.  W.  264;  Westerfield  v.  Levis,  43  La.  Ann.  63,  9. So.  52;  Schindler  v, 
Milwaukee,  L.  S.  &  W.  R.  Co.  87  Mich.  400,  49  N.  W.  670;  Mattson  v.  Minnesota 
&  N.  W.  R.  Co.  95  Minn.  477,  111  A.  S.  R.  483,  70  L.R.A.  503,  104  N.  W.  443,  5 
A.  &  E.  Ann.  Cas.  498;  Newman  v.  Phillipsburg  Horse  Car  R.  Co.  52  N.  J.  L. 
446,  8  L.R.A.  842,  19  Atl,  1102;  Bottoms  v.  Seaboard  &  R.  R.  Co.  114  N.  C.  699, 
41  A.  S.  R.  199,  25  L.R.A.  784,  19  S  E.  730;  Bellefontaine  &  I.  R.  Co.  v.  Snyder, 
18  Ohio  St.  399,  98  A.  D.  175;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Calhoun,  18  Okla. 
75,  89  Pac.  207,  11  A.  &  E.  Ann.  Cas.  681;  Macdonald  v.  O'Reilly,  45  Or.  589, 
78  Pac.  753;  Norfolk  &  P.  R.  Co.  v.  Ormsby,  27  Gratt.  455;  Smith  v.  0  Connor, 
48  Pa.  218,  86  A.  D.  582,  22  Phila.  Leg.  Int.  28;  Watson  v.  Southern  R.  Co.  66 
S.  C.  47,  44  S.  E.  375;  Whirley  v.  Whit^man,  1  Head,  610;  Nashville  R.  Co.  v. 
Howard,  112  Tenn.  107,  64  L.R.A.  437,  78  S.  W.  1098;  Galveston,  H.  &  II.  R. 
Co.  V.  Moore,  59  Tex.  64,  46  A.  R.  265;  Norfolk  &  W.  R.  Co.  v.  Groseclose,  8S 
Va.  267,  29  A.  S.  R.  718,  13  S.  E.  454;  Warren  v.  Manchester  Street  R.  Co. 
70  N.  H.  352,  47  Atl.  735. — holding  'that  the  negligence  of  a  parent  or  cus- 
todian, in  permitting  an  irresponsible  infant  to  be  exposed  to  danger,  is  not 
imputable  to  infant;  Jacksonville  Electric  Co.  v.  Adams,  50  Fla.  429,  39  So. 
183,  7  A.  &  E.  Ann.  Cas.  241,  holding  same  in  an  action  by  child  for  injury 
received  by  him;  Gunn  v.  Ohio  River  R.  Co.  42  W.  Va.  676,  36  L.R'.A.  575,  26 
S.  E.  546,  holding  same  where  the  child  is  living  and  suing;  Battishill  v.  Hum- 
phreys, 64  Mich.  494,  31  N.  W.  894,  on  same  point;  Ploof  v.  Burlington  Trac- 
tion Co.  70  Vt.  509,  43  L.R.A.  108,  41  Atl.  1017;  Robinson  v.  Cone,  22  Vt.  213, 
64  A.  D.  67, — holding  defendant  liable  for  an  injury  to  a  child  in  the  highway, 
though  the  child  was  of  tender  years  and  was  in  the  highway  by  fault  of  iu 
parents;  Davis  v.  Seaboard  Air  Line  R.  Co.  136  N.  C.  115,  48  S.  E.  591,  1  A. 
&  E.  Ann.  Cas.  214,  holding  where  action  is  by  parent  or  the  parent  is  real 
beneficiary,  that  contributory  negligence-  of  parent  may  be  shown  in  bar  to 
action;  Winters  v.  Kansas  City  Cable  R.  Co.  99  Mo.  509,  17  A.  S.  R.  591.  6 
L.R.A.  536,  12  S.  W.  662,  holding  negligence  of  mother  in  allowing  a  child  on  a 
public  street  not  imputable  to  child;  Mahoney  v. ^Railroad  Co.  6  Phila.  242,  24 
Phila.  Leg.  Int.  253,  holding  negligence  of  one  having  charge  of  a  child  of  tender 
years,  without  authority  from  parents,  not  imputable  to  child. 
Maxim,  respondeat  superior,  as  applied  to  torts. 

Cited  in  State  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  135  Ind.  678,  35  N.  B. 
700,  holding  a  lessor  of  a  railroad  not  within  a  statute  relating  to  the  conduct 
and  management  of  passenger  trains. 
Action  for  wronsfnl  Interference  with  a  member  of  family. 

Cited  in  Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  485,  on  actionable  wrong 
to  member  of  family. 
Tort  liability  of  infant  or  persons  non  sal  Juris. 

Cited  in  Bannon  v.  Baltimore  &  O.  R.  Co.  24  Md.  108,  holding  that  duties  of 
persons  cannot  vary  according  to  the  years  or  degree  of  intellect  of  natural 
persons;  Huchting  v.  Engel,  17  Wis.  230,  84  A.  D.  741,  holding  that  an  infant, 
though  under  seven  years  of  age,  is  liable  in  an  action  for  a  trespass,  for  com- 
pensatory damages;  Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  486,  on  hamnvy 
of  an  infant  for  a  tort;  Williams  v.  Hays,  143  N.  Y.  442,  42  A.  S.  R.  743,  26 
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L.R.A.   153,   38  N.  E.  449,  holding  that  insanity  constitutes  no  defense-  to  a 
tort  action. 

Cited  in  note  in  19  A.  D.  568,  on  infants'  liability  for  torts. 

Distinguished  in  Crozier  v.  People,  1  Park.  Crim.  Rep.  453,  on  the  incapabil- 
ity of  a  lunatic  or  idiot  of  entertaining  a  criminal   in^nt. 
Binding  Instructions  wliere  facts  are  undisputably  establislied. 

Cited  in  Fay  v.  Grimsteed,  10  Barb.  321,  granting  new  trial  where  court 
failed  to  instruct  jury  to  find  for  plaintiflT,  where  defense  of  usury  was  pleaded 
but  no  evidence  given  to  sustain  defense;  Dascomb  v.  Buffalo  &  S.  L.  R.  Co. 
27  Barb.  221,  holding  that  where  the  fact  in  issue  is  established  by  undisputed 
evidence,  and  such  fact  is  decisive  of  the  cause,  a  question  of  law  arises  which 
the  court  must  decide;  Steves  v.  Oswego  &  S.  R.  Co.  18  N.  Y.  422,  holding 
that  where,  conceding  all  the  eflfect  that  can  reasonably  be  claimed  for  plain- 
tiff's testimony,  it  will  not  warrant  a  verdict  for  plaintiff,  a  nonsuit  should  be 
granted;  Hopkins  v.  Nashville,  C.  &  St.  L.  R.  Co.  96  Tenn.  409,  32  L.R.A. 
354,  34  S.  W.  1029,  on  allowance  of  motion  for  nonsuit  where  no  liability  is 
established  agaitist  defendant. 
Malice  as  an  element  of  a  tort. 

Cited  in  Cady  v.  Brooklyn  Union  Pub.  Co.  23  Misc.  409,  51  N.  Y.  Supp.  198, 
holding  motive  or  malice  not  an  essential  element  of  a  tort. 
—  tJnlivoldable  accident  as  tort. 

Cited  in  Sanford  v.  Chicago  &  L.  S.  R.  Co.  2  Mich.  N.  P.  133,  holding  that 
no    one    is    responsible    for    an    injury   caused    purely   by   unavoidable   accident 
while  he   is  engaged  in  a  lawful  business,  even  though  the  injury  was  direct 
consequence  of  his  own  act. 
Mode  of  objection  to  defect  in  pleading. 

Cited  in  reference  note  in  39  A.  D.  368,  on  mode  of  objecting  to  defect  in 
declaration. 

34  AM.  DEC.  281,  BANK  OP  TJTIOA  v.  BENDER,  21  WEND.  643. 

Reasonableness  of  demand  and  notice  as  law  question. 

Cited  in  Rhett  v.  Poe,  2  How.  457,  11  L.  ed.  338;  Belden  v.  Lamb,  17  Conn. 
441;  Strawbridge  v.  Robinson,  10  111.  470,  50  A.  D.  420;  Bell  v.  Hagerstown 
Bank,  7  Gill,  216;  Dole  v.  Gold,  5  Barb.  490,  7  N.  Y.  Leg.  Obs.  247;  Walker  v. 
Stetson,  14  Ohio  St.  89,  84  A.  D.  362;  Spencer  v.  Bank  of  Salina,  3  Hill,  250,— 
holding  that  where  the  facts  upon  which  the  question  of  due  diligence  depends  are 
known,  it  becomes  purely  a  question  of  law. 

Cited  in  reference  notes  in  39  A.  D.  115,  on  due  diligence  as  to  demand  and 
notice  a  question  for  court;  50  A.  D.  422,  on  reasonableness  of  demand  and 
notice  as  mixed  question  of  law  and  fact. 

Cited  in  note  in  34  A.  D.  284,  on  what  is  a  reasonable  demand  and  notice 
as  question  of  law. 

Notice  of  dishbnor  of  note. 

Cited  in  reference  notes  in  54  A.  D.  648,  on  nature  of  question  of  reasonable- 
ness of  demand  and  notice  of  dishonor  of  bill  or  note;  98  A.  D.  426,  on  suf- 
ficiency of  notice  of  dishonor  served  at  indorser's  place  of  business. 

Cited  in  notes  in  39  A.  D.  553;  43  A.  D.  226,— on  sufficiency  of  notice  of 
protest  by  malL 
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—  WTiere  residence  is  not  known. 

Cited  in  Marshall  v.  Shafter,  33  Cal.  176;  Wood  v.  Corl,  4  Met.  203;  Burk 
V.  Shreve,  39  N.  J.  L.  214;  Beale  v.  Parrish,  20  N.  Y.  407,  75  A.  D.  414;  Ramson 
V.  Mack,  2  Hill,  587,  38  A.  D.  602,— holding  that  where  holder  uses  due  diligence 
to  ascertain  the  residence  of  the  indorser,  and  from  information  so  received 
sends  the  notice  to  the  wtong  postofifice,  it  is  nevertheless  sufficient;  McVeigh 
V.  Bank  of  Old  Dominion,  26  Gratt.  785,  on  same  point;  Branch  Bank  v.  Peirce, 
3  Ala.  321;  Gawtry  v.  Doane,  51  N.  Y.  84;  Carroll  v.  Upton,  2  Sandf.  171; 
Wilson  V.  Senier,  14  Wis.  380;  Requa  v.  Collins,  51  N.  Y.  144,— holding  that 
where  indorser's  residence  is  not  actually  known  by  holder,  notice  may  be 
addressed  to  the  place  where,  after  diligent  inquiry,  he  is  informed  and  believes  he 
resides;  Kleekamp  v.  Meyer,  5  Mo.  App.  444,  holding  that  a  notice  of  protest 
left  at  the  usual  place  of  business  of  an  indorser  will  bind  him  though  it  is 
never  received;  Hunt  v.  Maybee,  7  N.  Y.  266,  holding  that  where  the  indorser 
has  no  residence  which  the  reasonable  diligence  of  the  holder  can  enable  him  to 
discover,  the  law  dispenses  with  giving  regular  notice. 
'—Inquiry  to  ascertain  residence. 

Cited  in  Lawrence  v.  Miller,  16  N.  Y.  235,  holding  that  inquiry  may  and 
should  be  made  of  the  maker  if  the  information  cannot  be  otherwise  obtained; 
Greenwich  Bank  v.  De  Groot,  7  Hun,  210;  Whitridge  v.  Rider,  22  Md.  548,— 
holding  that  such  diligence  should  be  used  as  business  men  usually  employ 
when  their  interest  depends  upon  obtaining  accurate  information;  Saco  Nat. 
Bank  v.  Sanborn,.  63  Me.  C40,  18  A.  R.  224,  holding  that  inquiry  must  be 
pursued  until  all  sources  of  information  are  exhausted,  unless  satisfactory  in- 
formation is  sooner  received;  Brighton  Market  Bank  v.  Philbrick,  40  N.  H.  506, 
holding  that  where  the  holder  of  a  dishonored  ,note  applies  to  a  man  worthy 
of  belief  for  information,  and  is  answered  distinctly  that  indorser  resides  at  a 
particular  place,  he  is  not  bound  to  push  inquiry  further. 

Cited  in  reference  notes  in  36  A.  D.  127,  on  diligence  required  in  ascertaining 
indorser's  residence;   35  A.  D.  628,  on  due  diligence  in  ascertaining  indorser's 
place  of  residence  for  the  purpose  of  giving  him  notice. 
Distinction  between  <luestion  of  law  and  one  of  fact. 

Cited  in  Minor  v.  Edwards,  12  Mo.  137,  49  A.  D.  121,  holding  that  what  acts 
or  what  declarations  amount  to  a  waiver  is  a  question  of  law;  Adams  v.  Boyd, 

33  Ark.  33,  holding  that,  the  facts  of  the  case  being  ascertained,  it  is  the  duty 
of  the  court  to  declare  the  law  to  the  jury,  who  have  a. corresponding  duty  to 
receive  and  carry  out  the  law  as  declared  by  the  court. 

34  AM.  DEC.  285,  XEIililS  v.  IjATHROP,  22  WENJ}.  121. 

Title  by  relation. 

Cited  in  Fuller  v.  Van  Geesen,  4  Hill,  171,  holding  that  confirmation  of  fore- 
closure sale  relates  back  to  delivery  of  deed;  Cheney  v.  Woodruff,  45  N.  Y. 
98,   on   limitation   of   doctrine   of   relation. 

Cited  in  reference  notes  in  50  A.  D.  628,  on  relation  of  sheriff^s  deeds;  44 
A.  D.  707,  on  relation  of  sheriff's  deed  to  time  when  party  is  entitled  thereto. 

Cited  in  notes  in  58  A.  D.  58,  on  relation  of  sheriff's  deeds;  15  A.  D.  250,  oa 
application  of  doctrine  of  relation  to  execution  sales. 

Right  of  tenant  to  set  up  outstanding  title  or  to  purchase  title  against 
landlord. 

Cited  in  Tilyou  v.  Reynolds,  108  N.  Y.  558,  15  N.  E   534,  holding  that  wbik 
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relation  of  landlord  and  tenant  continues,  the  tenant  is  estopped  from  denying 
landlord's  title ;  Stout  v.  Merrill,  35  Iowa,  47 ;  Hetzel  v.  Barber,  69  N.  Y.  1 ; 
Randolph  v.  Carlton,  8  Ala.  60?, — holding  that  tenant  may  show  that  title  of 
landlord  has  expired  or  has  been  extinguished  by  operation  of  law;  Moore  v. 
Smead,  89  Wis.  558,  62  N.  W.  426,  on  right  of  tenant  to  show  landlord's  title 
had  expired;  Chase  v.  Dearborn,  21  Wis.  58,  holding  that,  in  ejectment  against 
tenant  for  holding  over,  he  may  depend  on  the  ground  that  the  title  has  passed 
from  plaintiff  since  the  commencement  of  his  term;  Pickett  v.  Ferguson,  45 
Ark.  177,  55  A.  R.  545,  holding  that  tenant  cannot  extinguish  his  landlord's 
title  by  purchasing  a  title  adverse  to  landlord,  but  he  may  do  so  and  terminate 
lease  by  purchasing  his  landlord's  title  at  voluntary  or  forced  sale;  Reed  v. 
Munn,  80  C.  C.  A.  215,  148  Fed.  737,  holding  that  lessee  has  right  to  purchase 
landlord's  title  at  execution  sale,  or  to  acquire  by  deed  through  landlord  in  fee, 
and  thereby  put  an  end  to  relation  of  landlord  and  tenant;  Tilghman  v.  Little, 
13  111.  239,  holding  that  tenant  may  show  that  his  landlord's  title  has  ter- 
minated, and  that  his  relation  as  tenant  has  changed;  or  if  he  becomes  a  pur- 
chaser under  a  judgment,  he  may  set  up  his  title  in  bar  of  an  action  brought 
against  him  by  his  landlord ;  Higgins  v.  Turner,  61  Mo.  249 ;  Sharpe  v.  Kelley,  5 
Denio,  431;  Senior  v.  Marcinkowiski,  1  How.  Pr.  N.  S.  331, — ^holding  that  tenant 
may  acquire  tax  title  as  against  his  landlord;  Hadley  v.  Musselman,  104  Ind. 459, 
-3  N.  E.  122,  holding  that  when  bailee  is  under  no  contract  or  duty  to  pay  taxes 
on  property  bailed,  he  may  buy  same  at  sale  for  taxes;  Ten  Eyck  v.  Craig,  62 
N.  Y.  406,  holding  by  analogy  mortgagee  in  possession  may  purchase  and  hold  ad- 
versely to  mortgagor;  Roe  v.  Doe,  48  Ga.  166,  15  A.  R.  656,  holding  that  vendee  in 
possession  under  contract  of  purchase  may,  if  vendor  parts  with  title  or  if  it 
is  sold  under  execution  against  him,  attorn  to  purchaser,  and,  in  action  of  eject- 
ment by  vendor  against  vendee,  the  latter  may  show  such  sale  and  attornment 
as  defense  to  action. 

Cited  in  reference  note  in  56  A.  D.  584,  on  tenant's  acquiring  lessor's  title  by 
purchase  on  execution. 

Cited  in  notes  in  11  E,  R.  C.  77,  on  estoppel  of  tenant  to  deny  landlord's 
title;  89  A.  S.  R.  82,  on  acquisition  of  landlord's  title  by  tenant;  15  E.  R.  C.  305, 
on  right  of  tenant  to  purchase  landlord's  property  sold  on  execution;  53  L.R.A. 
938.  on  right  of  tenant  to  acquire  title  derived  from  judicial  sale  during  tenancy. 

Distinguished   in   O'Donnell   v.   Mclntyre,   37   Hun,   623,   holding   that  while 
relationship  of  landlord  and  tenant  exists,  tenant  cannot  set  up  title  hostile  to 
landlord. 
^-  As  defense  to  action  for  rent. 

Cited  in  Moffat  v.  Strong,  9  Bosw.  67,  holding  eviction  under  paramount  title 
defense  to  action  for  rent;  Smith  v.  Scanlan,  106  Ky.  572,  51  S.  W.  152,  holding 
that  purchase  by  tenant  of  leased  property  under  execution  does  not  inure  to 
landlord's  benefit,  and  landlord  is  not  entitled  to  rent  from  time  of  such  pur- 
chase. 
SfTect  of  judicial  sale  of  lessor's  estate. 

Cited  in  Apley  v.  Eubanks,  11  Bl.  App.  272,  holding  it  has  same  effect  as  if 
lessor  had  conveyed. 

Apportionment  of  rent. 

Cited  in  Van  Rensselaer  v.  Jones,  2  Barb.  643,  holding  rents  apportionable 
when  demised  premises  are  aliened  in  part;  Church  v.  Seeley,  39  Hun,  269,  on 
-question  of  apportionment  of  rent  when  landlord  releases  part  of  land;   Wil- 
Am.  Dec.  Vol.  V.— 42. 
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Hams  y.  Morris,  95  U.  8.  444,  24  L.  ed.  360,  on  question  of  necessity  of  such 
apportionment;  Van  Rensselaer  v.  Chadwick,  24  Barb.  333,  on  question  of  what 
constitutes  apportionment  of  rent  by  contract;  Van  Rensselaer  v.  Gallup,  5 
Denio,  464  (dissenting  opinion),  as  to  when  doctrine  of  apportionment  has  been 
applied. 

Cited  in  reference  notes  in  35  A.  D.  604;  40  A.  D.  592;  88  A.  D.  332,— on 
apportionment  of  rent. 

Cited  in  notes  in  39  A.  D.  724,  on  apportionment  in  general;  45  A.  D.  456, 
as  to  when  apportionment  of  rent  is  made;  15  E.  R.  C.  637,  on  right  of  assignee 
to  rent. 

34  AM.  DEC.  280,  AliliEN  t.  MERCHANTS'  BANK,  22  WEND.  215. 
Indorsing  paper  for  collection. 

Cited  in  reference  notes  in  81  A.  S.  R.  641,  on  indorsement  of  commercia 
paper  for  collection;  96  A.  D.  360,  on  indorsements  for  collection;  71  A.  S.  R. 
614,  on  vesting  of  title  by  indorsement  "for  collection," 
liiabillty  of  bank  receiving  paper  for  collection. 

Cited  in  First  Nat.  Bank  v.  Reno  County  Bank,  1  McCrary,  491,  3  Fed.  257 
(dissenting  opinion),  on  right  of  bank  owning  paper  which  it  restrictively  in- 
dorsed for  collection  to  recover  proceeds  from  last  indorsee  bank  which  col- 
lected and  retained  same;  Naser  v.  First  Nat.  Bank,  116  N.  Y.  492,  22  N.  E. 
1077,  holding  that  bank  which  receives  draft  for  collection  alone  is  liable  to 
owner  for  proceeds  collected  through  subagent;  Smith  v.  Essex  County  Bank, 
22  Barb.  627,  denying  collecting  bank's  liability  to  maker  who  paid  note,  for 
neglect  to  account  for  proceeds. 

Cited  in  reference  notes  in  46  A.  S.  R.  677,  on  negligence  of  collecting  bank; 
38  A.  D.  141;  83  A.  D.  339,— on  liability  of  bank  receiving  note  for  collection; 
45  A.  D.  76;  65  A.  S.  R.  754;  74  A.  S.  R.  536;  77  A.  S.  R.  613,-on  liability  of 
bank  as  agent  for  collection;  35  A.  D.  206,  on  duty  of  bank  holding  note  for 
collection  as  to  demand  and  notice;  38  A.  S.  R.  775,  on  liability  of  bank  for 
acts  of  its  immediate  officers  in  making  collections;  117  A.  S.  R.  45,  on  duty  and 
liability  ot  banks  in  forwarding  paper  for  collection;  79  A.  D.  330,  on  liability 
of  bank  taking  note  or  bill  payable  at  distance. 

Cited  in  notes  in  77  A.  S.  R.  616,  on  duty  of  collecting  banks  as  to  present- 
ment; 77  A.  S.  R.  618,  on  duty  of  collecting  banks  as  to  demand  and  protest; 
38  A.  S.  R.  775;  77  A.  S.  R.  615, — on  duty  of  bank  acting  as  collection  agent; 
61  A.  S.  R.  553;  77  A.  S.  R.  620,  621,— on  duty  of  collecting  banks  as  to  notice 
of  dishonor;  1  L.R.A.(N.S.)  249,  on  damages  for  negligence  as  to  collection  of 
check;  8  L.R.A.  43,  on  collecting  bank  as  agent  of  owner  where  paper  is  indorsed 
for  collection. 

Distinguished  in  aty  Bank  v.  Weiss,  67  Tex.  331,  60  A.  R.  27,  3  S.  W.  299,. 
holding  bank  which  restrictively  indorsed  draft  to  another  for  collection  entitled 
to  recover  proceeds  from  latter's  correspondent  who  applied  them  on  debt  due 
from  his  immediate  restrictive  indorser. 

Disapproved   in   Merchants'  Nat.  Bank  v.  Goodman,  109   Pa.  422,  58   A.  R. 
728,  2  Atl.  687,  43  Phila.  Leg.  Int.  28  (affirming  14  W.  N.  C.  631),  holding  bank 
which  received  check  for  collection  liable  for  loss  through  insolvency  of  drawee 
to  which  directly  transmitted  for  collection, 
—  For  misconduct  or  neglect  of  notary. 

Cited  in  Britton  v.  Nicolls,  104  U.  S.  767,  26  L.  ed.  917,  holding  bank  which. 
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received  notes  for  collection  not  liable  for  notary's  failure  to  make  presentation 
for  payment  when  properly  intrusted  with  notes;  May  v.  Jones,  88  Ga.  308,  30 
A.  S.  R.  154,  15  L.R^.  637,  14  S.  E.  552,  holding  bank  which  received  paper 
for  collection  not  liable  for  wrongful  protest  by  notary  who  was  also  its  agent 
and  employee;  First  Nat.  Bank  v.  German  Bank,  107  Iowa,  543,  70  A.  S.  R.  216, 
44  L.R.A.  133,  78  N.  W.  195,  holding  bank  not  liable  for  failure  of  notary,  also 
its  assistant  cashier,  to  properly  notify  indorser  of  dishonor  of  inland  draft 
received  for  collection;  Bank  of  Lindsborg  v.  Ober,  31  Kan.  599,  3  Pac.  324, 
holding  bank  which  received  paper  from  correspondent  originally  intrusted  there- 
with liable  to  owner  for  failure  of  its  notary  to  make  proper  demand  and  give 
due  notice;  Gerhardt  v.  Boatman's  Sav.  Inst.  38  Mo.  60,  90  A.  D.  407,  holding 
bank  which  received  paper  for  collection  liable  for  failure  of  notary,  employed 
for  a  year  under  bond,  to  notify  indorser  of  dishoner;  Ayrault  v.  Pacific  Bank, 
47  N.  Y.  570,  7  A.  R.  489,  affirming  6  Robt.  337,  holding  bank  which  received 
note  for  collection  liable  for  failure  of  its  notary  to  properly  present  note  for 
payment. 

Cited  in  reference  notes  in  36  A.  D.  624;  40  A.  D.  85;  90  A.  D.  412;  30  A.  S. 
R.  159, — on  liability  of  bank  for  negligence  of  notaries;  70  A.  S.  R.  219,  220, 
on  liability  for  negligence  of  notary  protesting  negotiable  paper;  63  A.  D. 
717,  on  liability  of  bank  of  collection  for  notary's  failure  to  give  notice  of  protest; 
13  A.  S.  R.  253,  on  liability  of  bank  in  making  collections  for  acts  of  nota]:;y 
public;  33  A.  D.  50,  on  liability  of  bank  for  omissions  or  mistakes  of  notary 
employed  by  it. 

Cited  in  notes  in  38  A.  S.  R.  776,  on  liability  of  bank  making  collection  for 
acts  of  notary;  77  A.  S.  R.  627,  on  liability  of  collecting  banks  for  their  own 
negligence  and  that  of  their  notaries,  correspondents,  and  other  agents. 
—  For  default  of  correspondents  and  subagents. 

Cited  in  Exchange  Nat.  Bank  v.  Third  Nat.  Bank,  112  U.  S.  276,  28  L.  ed.  722, 
5  Sup.  Ct.  Rep.  141,  holding  bank  which  received  paper  for  collection  entitled  to 
recover  against  correspondent  for  failure  of  subagent  to  procure  proper  ac- 
ceptance; Power  V.  First  Nat.  Bank,  6  Mont.  251,  12  Pac.  697;  Streissguth 
V.  National  German  American  Bank,  43  Minn.  50,  19  A.  S.  R.  213,  7  L.R.A.  363, 
44  N.  W.  797;  Kent  v.  Dawson  Bank,  13  Blatchf.  237,  Fed.  Cas.  No.  7,714, — 
holding  bank  which  received  draft  for  collection  liable  for  loss  through  failure 
of  its  correspondent  to  remit  proceeds  before  becoming  insolvent;  Bailie  v. 
Augusta  Sav.  Bank,  96  Ga.  277,  51  A.  S.  R.  74,.  21  S.  E.  717,  holding  bank 
which  receives  check  for  collection  liable  for  subagent's  failure  to  promptly 
collect  and  remit  proceeds;  Irwin  v.  Reeves  Pulley  Co.  20>Ind.  App.  101,  48  N.  E. 
601,  holding  bank  which  received  draft  for  collection  not  liable  for  loss  through 
suDsequent  insolvency  of  correspondent  selected  with  due  care;  Simpson  v.  Wald- 
by,  63  Mich.  439,  30  N.  W.  199,  holding  bank  which  received  draft  for  collection 
liable  for  loss  from  insolvency  of  correspondent  before  collection  of  draft  re- 
mitted for  proceeds;  Daly  v.  Butchers'  &  D.  Bank,  56  Mo.  94,  17  A.  R.  663,  hold- 
ing bank  which  received  paper  for  collection  not  liable  tor  loss  through  insol- 
vency of  reputable  correspondent  to  which  draft  forwarded  with  proper  in* 
Btructions;  St.  Nicholas  Bank  v.  State  Nat.  Bank,  128  N.  Y.  26,  13  LJl.A.  241, 
27  N.  E.  849,  holding  bank  which  received  check  for  collection  liable  for  loss 
through  dishonor  of  draft  remitted  by  correspondent  which  collected  and  re- 
tained proceeds;  Reeves  v.  State  Bank,  8  Ohio  St.  465,  holding  bank  which  re- 
ceiYes  draft  for  collection  liable  for  proceeds  credited  to  it  by  correspondent  who 
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collected  same;  Young  v.  Noble,  2  Disney  (Ohio)  485,  holding  bank  which  re- 
ceived bill  of  exchange  for  collection  liable  for  loss  resulUng  from  correspondent's 
failure  before  proceeds  remitted. 

Cited  in  reference  notes  in  62  A.  S.  R.  873,  on  liability  of  bank  for  negli- 
gence of  collecting  agent;  13  A.  S.  R.  253;  19  A.  S.  R.  215, — on  liability  of 
collecting  bank  for  negligence  of  correspondents;  33  A.  S.  R.  649,  on  bank's 
liability  for  bills  transmitted  to  agent  for  collection;  24  A.  S.  R.  625,  on  bank's 
liability  for  notes  transmitted  to  agent  for  collection;  98  A.  S.  R.  443,  on 
liability  of  bank  as  to  collection  of  paper  forwarded  to  another  bank. 

Cited  in  notes  in  38  A.  S.  R.  777,  on  liability  of  bank  for  its  correspondents 
and  other  subagents;  3  E.  R.  C.  777,  778,  on  liability  of  bank  for  negligence  of 
its  correspondent  bank  in  making  collections  at  distant  place. 

Denied  in  Waterloo  Mill  Co.  v.  Kuenster,  158  111.  259,  49  A.  S.  R,  156,  29 
L.R.A.  794,  41  N.  E.  906,  holding  bank  which  received  paper  for  collection  not 
liable  for  loss  through  insolvency  of  supposedly  reliable  correspondent  to  which 
instrument  promptly  forwarded  with  proper  instructions. 

Disapproved  in  Harrington  v.  Merchants'  Nat.  Bank,  17  Phila.  38,  41  Phila. 
Leg.  Int.  272;   First  Nat.  Bank  v.  Sprague,  34  Neb.  318,  33  A.  S.  R.  644,  15 
L.R.A.  498,  51  N.  W.  846, — denying  liability  of  transmitting  bank  for  default  of 
correspondent  bank  chosen  with  due  care. 
-»For  correspondent's  failure  to  make  demand  or  protest. 

Cited  in  Guelich  v.  National  State  Bank,  56  Iowa,  434,  47  A.  R.  110,  9  N.  W. 
328,  holding  bank  which  received  paper  for  collection  not  liable  for  failure  of 
correspondent  to  duly  present  paper  for  payment  and  to  protest  for  dishonor; 
Third  Nat.  Bank  v.  Vicksburg  Bank,  61  Miss.  112,  48  A.  R.  78  (dissentmg 
opinion),  on  liability  of  bank  which  received  draft  for  collection  for  loss  through 
failure  of  carefully  selected  subagent  to  protest  paper  for  nonpayment;  Titiia 
V.  Mechanics'  Nat.  Bank,  35  N.  J.  L.  588,  holding  bank  which  received  paper 
for  collection  liable  for  failure  of  correspondent  to  make  proper  presentment 
and  protest;  Montgomery  County  Bank  v.  Albany  City  Bank,  7  N.  Y.  459 
(reversing  8  Barb.  396),  holding  bank  which  received  paper  for  collection  alone 
answerable  for  correspondent's  neglect  to  present  for  payment  or  notify  indorsee 
of  dishonor;  Commercial  Bank  v.  Union  Bank,  11  N.  Y.  203  (affirming  19  Barb. 
391),  holding  bank  which  received  paper  on  account  entitled  to  recover  against 
bank  to  which  forwarded  for  collection,  for  failure  of  latter's  correspondent  to 
make  demand  and  protest;  Commercial  Bank  v.  Red  River  Valley  Nat.  Bank, 
8  N.  D.  382,  79  N.  W.  859,  holding  bank  which  received  paper  for  collection 
entitled  to  recover  against  correspondent  for  negligent  delay  in  giving  notice  of 
dishonor. 

Denied  in  ^tna  Ins.  Co.  v.  Alton  City  Bank,  25  IlL  243,  79  A.  D.  328,  holding 
bank  which  received  paper  for  collection  not  liable  for  failure  of  competent  corre- 
spondent to  protest  for  nonpayment,  when  paper  promptly  forwarded  with  proper 
instructions;  Bank  of  Louisville  v.  First  Nat.  Bank,  8  Baxt.  101,  36  A.  R.  691, 
denying  right  of  recovery  by  bank  which  received  paper  for  collection  against 
correspondent  for  failure  to  protest  for  nonpayment;  Stacy  v.  Dane  County  Bank, 
12  Wis.  629,  holding  bank  which  received  note  for  collection  not  liable  for  negli- 
gence of  reliable  correspondent  in  making  demand  and  protest  before  maturity. 
—  Mitigation  of  damages. 

Cited  in  Borup  v.  Nininger,  5  Minn.  523,  Gil.  417,  sustaining  bank's  right  to 
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show  anj^  fact  which  will  lessen  actual  loss  resulting  from  failure  to  fix  indorser^s 

liability  upon  paper  received  for  collection. 

liien  of  correspondent  bank  on  paper  transmitted. 

Cited  in  reference  note  in  44  A.  D.  699,  on  lien  of  correspondent  bank  on  paper 
transmitted  for  collection. 
lilabllity  of  person  reeelyins  claim  for  collection. 

Cited  in  American  Exp.  Co.  v.  Haire,  21  Ind.  4,  83  A.  D.  334,  holding  express 
company  which  received  paper  for  collection  liable  for  negligence  of  its  notary 
in  making  demand  and  protest  before  maturity;  Dyas  v.  Hanson,  14  Mo.  App. 
363,  holding  merchant  who  receives  draft  for  collection  liable  for  failure  of  bank, 
with  which  deposited  for  collection,  to  promptly  present  for  payment;  Hoard 
V.  Gamer,  3  Sandf.  179  (aflBrmed  in  10  N.  Y.  261),  holding  party  who  covenants 
"to  take  proper  means"  for  collection  of  bond  and  mortgage  liable  for  solicitor's 
unreasonable  delay  to  prosecute  foreclosure;  Peck  v.  Taylor,  4  N.  Y.  Leg.  Obs. 
141,  holding  broker  who  received  note  for  collection  liable  for  proceeds  collected 
and  retained  by  his  correspondent. 

Cited  in  notes  in  50  A.  S.  R.  117,  on  liability  of  collection  agencies  for  default 
of  their  attorneys;  82  A.  D.  569,  on  duty  of  agent  intrusted  with  collection  of 
bill;  7  L.R.A.  856,  on  right  to  appoint  subagent  to  collect  commercial  paper.' 
Agency  of  correspondent  of  bank. 

Cited  in  Com  Exchange  Bank  v.  Farmers'  Nat.  Bank,  118  N.  Y.  443,  7  L.R.A. 
559,  23  N.  E.  923,  holding  bank  which  originally  received  paper  for  collection 
owner's  agent,  while  correspondents  resorted  to  by  it  are  its  agents  only; 
Wheatland  v.  Pryor,  133  N.  Y.  97,  30  N.  E.  652,  holding  bank  intrusted  with 
collection  of  draft  by  bank  which  originally  received  it  for  collection  latter's 
agent. 

Cited  in  reference  note  in  41  A.  S.  R.  799,  on  relation  between  bank  transmit- 
ting paper  for  collection  and  bank  receiving  same. 

Cited  in  note  in  50  A.  S.  R.  123,  on  correspondent  of  collecting  bank  as  its 
agent. 

Agency  of  attorney  employed  by  collection  agency. 

Cited  in  Hoover  v.  Wise,  91  U.  S.  308,  23  L.  ed.  392,  holding  attorney  engaged 
by  collection  agency  agent  of  such  agency,  not  of  creditors;  Dale  v.  Hepburn,  11 
Misc.  286,  32  N.  Y.  Supp.  269,  holding  attorney  employed  by  collection  agency 
intrusted  with  collection  of  debt  agent  of  such  company,  not  of  creditor. 
Principal's  rights  under  agent's  contracts. 

Cited  in  Oelricks  v.  Ford,  23  How.  49,  16  L.  ed.  534,  sustaining  foreign  prin- 
cipal's right  of  action  upon  contract  of  sale  in  state  where  effected  by  agent, 
when  agency  and  principal's  name  and  residence  revealed  in  memorandum. 

Distinguished  in  Le  ^Marchant  v.  Moore,  150  N.  Y.  209,  44  N.  E.  770,  holding 
that  title  to  stock  purchased  by  broker  through  correspondent,  for  undisclosed 
principal,  passes  to  latter  when  agent  notifies  him  of  purchase. 
Banking  customs. 

Cited  in  reference  notes  in  96  A.  D.  764,  on  validity  of  banking  usages;  54 
A.  D.  217,  on  what  is  necessary  to  bind  indorser  of  promissory  note. 

Cited  in  note  in  21  L.R.A.  440,  on  banking  customs. 
Proof  of  custom  or  usage. 

Cited  in  Warren  Ban.k  v.  Suffolk  Bank,  10  Cush.  582,  holding  evidence  of  known 
custom   of  handing  paper  to  notary  admissible  to   show   nonresponsibility   for 
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latter*s  negligence  in  demanding  payment;  Commercial  Bank  v.  Varaum,  3  Lans. 
86,  holding  proof  of  custom  inadmissible  to  excuse  notary's  statutory  and  well- 
defined  duty  as  to  demand  and  protest;  Dalton  v.  Daniels,  2  Hilt.  472,  holding 
custom  of  estimating  quantity  of  liquor  by  measuring  one  barrel  in  ten  admissi- 
ble to  establish  amount  delivered;  Bowen  v.  Newell,  2  Duer,  584,  holding  proof 
that  usage  of  all  banks  in  Connecticut  is  not  to  allow  days  of  grace  upon  checks 
on  time,  and  that,  by  laws  of  that  state,  the  allowance  of  grace  is  governed 
by  usage,  admissible;  Commercial  Bank  v.  Kortright,  22  Wend.  348,  34  A.  D. 
317,  holding  proof  of  customarj'  mode  of  transferring  stock  admissible  to  explain 
meaning  and  intent  of  transfer  by  blank  power  of  attorney;  Fabbri  v.  Mercan- 
tile Mut.  Ins.  Co.  6  Lans.  446,  64  Barb.  85,  holding  evidence  of  custom  of  ac- 
cepting application  for  indefinite  sums  admissible  in  explanation  of  contract  of 
insurance. 

—  How  established. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Jenkins,  174  HI.  398,  66  A.  S.  R. 
296,  62  L.R.A.  922,  51  N.  E.  811,  holding  usage  not  established  by  proof  of 
isolated  instances;  Gallup  v.  Lederer,  3  Thomp.  &  C.  710,  holding  judgment  or 
conclusion  of  witness  inadmissible  to  prove  existence  of  mercantile  custom  or 
usage. 

Conflict  of  laws  as  to  bills  and  notes. 

Cited  in  Huse  v.  Hamblin,  29  Iowa,  501,  4  A.  R.  244;  Short  v,  Trabue,  4  Met. 
(Ky.)  299;  Hunt  v.  Standart,  15  Ind.  33,  77  A.  D.  79,— holding  rights  and  liabil- 
ity of  indorser  governed  by  law  of  place  where  indorsement  made;  Spies  v. 
National  City  Bank,  174  N.  Y.  222,  61  L.R.A.  193,  66  N.  E.  736,  holding  contract 
of  indorsement  governed  by  law  of  state  where  made,  though  note  executed  and 
payable  elsewhere;  Amsinck  v.  Rogers,  189  N.  Y.  252,  121  A.  S.  R.  858,  12 
L.R.A.(N.S.)  876,  82  N.  E.  134  (affirming  103  App.  Div.  428,  93  N.  Y.  Supp.  87), 
holding  rights  and  liabilities  as  to  foreign  bills  of  exchange  governed  by  law  of 
place  where  bill  is  drawn;  Nichol  v.  Porter,  2  W.  Va.  13,  94  A.  D.  601,  holding 
contract  of  assignment  of  note  governed  by  law  of  place  where  assignment  made. 

Cited  in  reference  notes  in  77  A.  D.  87,  as  to  what  law  governs  inland  bills; 
77  A.  D.  87,  as  to  what  law  governs  contract  of  indorsement;  60  A.  D.  422,  on 
law  governing  necessity  and  sufficiency  of  protest  and  notice  of  dishonor. 

Cited  in  notes  in  121  A.  S.  R.  870,  on  law  governing  bill  drawn  in  one  state 
and  payable  in  another;  121  A.  S.  R.  878,  on  law  governing  notice  of  dishonor  of 
foreign  bill;  121  A.  S.  R.  872,  on  law  governing  demand,  protest,  and  notice  of 
dishonor  of  bill  of  exchange;  61  L.R.A.  217,  on  conflict  of  laws  as  to  necessity 
of  notice  of  dishonor  of  negotiable  paper. 
Demand,  notice,  and  protest  generally. 

Cited  in  Minier  v.  Second  Nat.  Bank,  13  N.  Y.  S.  R.  222,  holding  bank  which 
receives  paper  for  collection  bound  to  protest  same  for  nonpaj-ment  and  to  notify 
indorsers;  State  Bank  v.  Bank  of  the  Capitol,  27  How.  Pr.  67,  41  Barb.  343,  17 
Abb.  Pr.  364,  holding  that  bank  which  receives  paper  from  correspondent  for  col- 
lection discharges  duty  by  giving"  seasonable  notice  of  nonpajTnent  to  its  principal 
in  absence  of  agreement  or  usage  to  contrary. 

Cited  in  reference  notes  in  43  A.  D.  170,  on  necessity  for  presentment  of  draft 
for  acceptance;  52  A.  D.  694,  on  necessity  of  demand  and  notice  to  indorser  or 
drawer  to  charge  him;  90  A.  D.  121,  on  demand  upon  note  payable  at  designated 
place;  65  A.  D.  98,  on  necessity  of  due  diligence  in  making  demand  and  notice 
In  order  to  charge  drawees  or  indorsees. 
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Cited  in  note  in  38  A.  D.  610,  on  who  are  parties  residing  iu  same  place  for 
purposes  of  notice  of  dishonor  of  bills  and  notes. 
—  Sufliclency  of  notice. 

Cited  in  Big  Sandy  Nat.  Bank  v.  Chilton,  40  W.  Va.  491,  21  S.  E.  774,  holding 
indorser,  residing  where  indorsee  for  collection  located,  sufficiently  notified  when 
latter  gives  timely  notice*  to  principal  who  duly  mails  notice  to  indorser. 
liiabillty  of  notary  or  his  sureties. 

Cited  in  Williams  v.  Parks,  63  Neb.  747,  56  L.R.A.  759,  89  N.  W.  395,  holding 
sureties  on  official  bond  of,  notary  liable  for  his  failure  to  give  notice  of  dishonor 
of  paper;  Commercial  Bank  v.  Varnum,  3  Lans.  90  note,  sustaining  right  of  bknk 
.which  owns  draft  to  recover,  by  statute,  against  correspondent's  notary  for  de- 
fective presentation  and  protest;  Henderson  v.  Smith,  26  W.  Va.  829,  53  A.  R. 
139,  holding  notary  not  liable  for  defective  execution  of  certificate  of  acknowl- 
edgment of  married  woman,  without  notice  or  improper  motive. 
Collateral  security. 

Cited  in  Clinton  Nat.  Bank  v.  National  Park  Bank,  37  App.  Div.  601,  56  N.  Y. 
Supp.  244,  as  to  whether  receipt  of  bonds  by  one  bank  at  request  of  another,  as 
collateral  to  loan  made  by  latter,  is  mere  gratuitous  act;  Clinton  Nat.  Bank  v. 
National  Park  Bank,  37  App.  Div.  601,  66  N.  Y.  Supp.  244,  holding  bank  which 
received  collateral  as  security  for  loan  by  another  bank  bound  only  to  give  them 
examination  customary  among  bankers. 

Disapproved  in  Mt.  Vernon  Bridge  Co.  v.  Knox  County  Sav.  Bai>k,  46  Ohio  St. 
224,  20  N.  E.  339,  holding  bank  which  received  note  as  collateral  not  liable  for 
loss  through  sending  it  to  bank  where  payable  for  collection. 
Riglit  of  banl£  to  recover  money  paid  by  mistalte. 

Explained  in  Bank  of  Orleans  v.  Smith,  3  Hill,  560,  holding  bank  which  re- 
ceived note  from  correspondent  for  collection  entitled  to  recover  directly  against 
owner  for  money  paid  through  mistake  of  fact. 
Ri^ht  of  bank  to  issue  time  paper. 

Cited  in  Curtis  v.  Leavitt,  15  N.  Y.  9,  sustaining  banking  association's  right  to 
issue  time  paper,  prior  to  act  of  June  3,  1840,  wheh  not  intended  to  circulate  as 
money. 
Right  of  owner  to  maintain  trover  for  chattel. 

Cited  in  Dudley  v.  Hawley,  40  Barb.  397,  sustaining  owner's  right  to  main- 
tain trover  against  jeweler  who  innocently  received  and  gratuitously  negotiated 
sale  of  converted  property. 

S4  AM.  DEC.  817,  COMMERCIAIi  BANK  v.  KORTRIGHT,   22   WEND. 

348. 
liiabillty  of  principal  for  acts  of  agent. 

Cited  in  Emmons  v.  Dowe,  2  Wis.  322,  holding  that  acts  of  agent,  to  con- 
clude principal,  must  be  within  scope  of  his  authority;  Schneider  v.  Evans,  25 
Wis.  241,  3  A.  R.  56,  on  liability  of  principal  for  acts  of  agent  who  has  been 
enabled  to  hold  himself  out  as  possessing  certain  authority. 

Cited  in  reference  notes  in  45  A.  D.  405,  on  liability  of  corporation  for  act<^ 
of  its  agents;  85  A.  D.  316,  on  liability  of  banlc  receiving  bill  or  note  for 
collection;  11  A.  S.  R.  679,  on  binding  eflfect  upon  principal  of  agent's  acts 
within  general  scope  of  authority;  33  A.  S.  R.  720,  on  corporation's  liability 
for  wrongs  of  agents  or  officers. 
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*- Effect  of  private  instrnctlons. 

Cited  in  reference  notes  in  65  A.  D.  556,  on  right  to  limit  agent's  authority 
by  secret  instructions;  45  A.  D.  98;  57  A.  D.  606;  65  A.  D.  308, — on  power  to 
limit  authority  of  general  agent  by  private  instructions;  49  A.  D.  152,  on 
limitation  by  private  instructions  of  general  agent's  authority  to  bind  prin- 
cipal; 10  A.  S.  R.  587,  on  liability  of  princpal  for  acts  of  agent  done  con- 
trary to  private  instructions. 

Cited  in  note  in  2  L.R.A.  824,  on  effect  upon  third  persons  of  private  re- 
strictions on  agent's  authority. 

—  Agents  furnished  with  indicia  of  ownership. 

Cited  in  Walker  v.  Detroit  Transit  R.  Co.  47  Mich.  338,  11  N.  W.  187; 
Clement  v.  Leverett,  12  N.  H.  317;  Tucker  v.  New  Hampshire  Sav.  Bank,  58 
N.  H.  83,  42  A.  R.  580;  Mallory  v.  Burrett,  1  E.  D.  Smith,  234;  Moore  v. 
Metropolitan  Nat.  Bank,  55  N.  Y.  41,  14  A.  R.  173;  Passumpsic  Bank  v.  Goss, 
31  Vt.  315;  Strause  v.  Josephthal,  8  Daly,  417;  Creighton  v.  Black,  2  Mont 
354, — holding  principal  not  bound  by  agent's  unauthorized  disposition  of  non- 
negotiable  vouchers  to  one  who  acquires  them  in  good  faith  and  without  notice; 
McCramer  v.  Thompson,  21  Iowa,  244,  on  liability  of  principal. 

—  Holders  of  stock  of  principal. 

Cited  in  Brewster  v.  Sime,  42  Cal.  139,  holding  that  mere  fact  that  a  per- 
son holding  the  legal  title  to  stock,  and  apparently  having  the  right  of  dis- 
position, is  styled  "trustee"  raises  no  implication  that  he  has  no  authority  to 
sell  or  hypothecate  it  in  the  usual  course  of  business. 
Fraudulent  sale  by  possessor  of  title  papers. 

Cited  in  Simson  v.  Bank  of  Commerce,  43  Hun,  156,  as  to  when  grantor  is 
estopped  from  questioning  title  of  purchaser  in  good  faith  from  grantee  who 
has  fraudulently  obtained  possession  of  deed  delivered  in  escrow. 

Distinguished  in  Muller  v.  Pondir,  55  N.  Y.  325,  14  A.  R.  259,  holding  that 
one  who  purchases  from  one  claiming  to  have  right  to  disposal,  but  who  has 
not  the  evidences  of  title,  cannot  claim  to  be  bona  fide  holder  for  value. 
Assignability  of  corporate  stock. 

Cited  in  reference  notes  in  44  A.  D.  477;  81  A.  D.  169;  3  A.  S.  R.  594,— on 
assignability  of  shares  of  stock;  7l  A.  S.  R.  67,  on  assignment  of  corporate 
stock;  26  A.  S.  R.  179,  on  right  of  stockholder  to  transfer  stock. 

Cited  in  notes  in  14  A.  D.  530,  on  transfer  of  stock;  12  L.R,A.  781,  on  right 
of  holder  of  stock  certificate  to  pledge  same;   5  E.  R.  C.  183,  on  validity  of 
transfer  of  stock  certificate  signed  in  blank. 
Title  to  stock  transferred  without  entry  upon  books  of  corporation. 

Cited  in  Bridgens  v.  Dollar  Sav.  Bank,  66  Fed.  9;  International  Bank  v. 
German  Bank,  71  Mo.  183,  36  A.  R.  468;  Leitch  v.  Wells,  48  N.  Y.  585; 
Leggett  V.  Bank  of  Sing  Sing,  24  N.  Y.  283;  Smith  v.  American  Coal  Co.  7 
Lans.  317;  Mount  Holly,  L.  &  M.  Turnp.  Co.  v,  Ferree,  17  N.  J.  Eq.  117; 
Broadway  Bank  v.  McElrath,  13  N.  J.  Eq.  24;  McNeil  v.  Tenth  Nat.  Bank,  46 
N.  Y.  325,  7  A.  R.  341;  De  Comeau  v.  Guild  Farm  Oil  Co.  3  Daly,  218;  Black 
V.  Zacharie,  3  How.  483,  11  L.  ed.  690, — holding  transfer  sufficient  to  pass 
title  between  vendor  and  vendee;  Johnston  v.  Lattin,  103  U.  S.  800,  26  L.  ed. 
532  (affirming  Fed.  Cas.  No.  7,393,  5  Dill.  65,  25  Pittsb.  L.  J.  119),  holding 
that  title  passes  where  owner  delivers  hrs  stock  to  purchaser,  with  authority 
to  him  or  anyone  whom  he  may  name  to  transfer  them  on  the  books  of  the  corn- 
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pany;  Nicollet  Nat.  Bank  v.  City  Bank,  38  Minn.  85,  8  A.  S.  R.  043»  35  N. 
W.  577;  Orr  v.  Bigelow,  14  N.  Y.  566;  Conant  v.  Reed,  1  Ohio  St.  298; 
Strange  v.  Houston  &  T.  C.  R.  Co.  53  Tex.  162;  Bruce  v.  Smith,  44  Ind.  1,— 
holding  that  delivery  of  certificate  of  stock  without  transfer  on  books  vesta 
equitable  title  in  vendee;  Merchant's  Nat.  Bank  v.  Richards,  6  Mo.  App.  45 4» 
holding  that  in  absence  of  statute  restricting  transfer  of  stock  to  any  par- 
ticular mode,  the  transfer  is  complete  on  delivery  of  the  certificate  with  power 
to  transfer,  and  payment  of  the  purchase  money,  not  only  between  vendor  and 
vendee,  but  when  the  corporation  has  unjustifiably  refused  to  make  transfer 
on  its  books,  against  a  creditor  of  vendor  without  notice;  People  ex  rel. 
Probert  v.  Robinson,  64  Cal.  373,  1  Pac.  156,  holding  that,  until  stock  is  trans- 
ferred upon  the  books  or  demanded  to  be  transferred,  the  person  in  whose  name 
it  is  entered  upon  books  of  the  company  is,  between  himself  and  the  company, 
the  owner  to  all  intents  and  purposes,  and  particularly  for  purpose  of  election; 
Maun  y.  Currie,  2  Barb.  294,  holding  subscriber  whose  assignee  had  not  made 
transfer  on  corporate  books,  liable  for  unpaid  subscription,  whatever  his  equi- 
ties towards  real  stockholder;  Johnson  v.  Underbill,  52  N.  Y.  203,  holding 
that,  until  transfer  upon  the  books  is  in  fact  made,  the  vendor  is  the  nominal 
owner,  and  is  to  be  treated  as  trustee  of  the  stock  for  his  vendee;  Fisher  v. 
Essex  Bank,  5  Gray,  373,  holding  that  shares  in  bank  whose  charter  provides 
that  they  shall  "be  transferable  only  at  its  banking  house  and  on  its  books'* 
cannot  be  effectually  transferred  as  against  a  creditor  of  vendor  who  attaches 
them  without  notice  of  transfer  by  delivery  of  certificates  thereof;  Boatmen's 
Ins.  &  T.  Co.  V.  Able,  48  Mo.  136,  holding  that,  although  the  purchaser  may 
insist  as  a  condition  precedent  to  purchase  of  stock  that  the  certificate  be 
surrendered  to  the  company  for  cancelation,  yet  where  no  such  condition  was 
insisted  on,  and  the  transfer  was  in  fact  made  on  the  books,  such  assignment 
would  be  sufficient  without  surrender  of  certificate;  State  ex  rel.  Rankin  v. 
Leete,  16  Nev.  242  (dissenting  opinion) ;  Mechanics'  Bank  v.  New  York  &  N. 
H.  R.  Co.  13  N.  Y.  599,  4  Duer,  480;  Vansands  v.  Middlesex  County  Bank,  26 
Conn.  144, — on  validity  of  transfer  of  stock  not  entered  upon  books  of  corpo- 
ration; Isham  V.  Buckingham,  49  N.  Y.  216,  on  question  of  title  passed  by 
transfer  of  stock  not  on  books  of  corporation;  Downer  v.  South  Royalton  Bank, 
39  Vt.  25;  Summers  v.  Hutson,  48  Ind.  228, — on  relative  equities  of  those 
who  record  their  stock  and  those  who  do  not;  Hoppin  v.  Buffum,  9  R.  I.  513, 
11  A.  R.  291,  on  object  of  requiring  transfers  of  stock  to  be  registered;  Thorp 
V.  Woodhull,  1  Sandf.  Ch.  411,  on  question  of  transfer  of  stock  on  books  of 
company;  Delafield  v.  Illinois,  26  Wend.  192,  on  rights  of  bona  fide  holders 
of  stock  not  transferred  on  books  of  corporation;  Burrall  v.  Bushwick  R.  Co. 
75  N.  Y.  211,  on  title  acquired  by  transfer  of  stock  when  nothing  is  required 
by  corporation  to  give  transfer  validity. 

Cited  in  reference  note  in  63  A.  D.  120,  on  effect,  as  between  vendor  and 
vendee,  of  corporate  stock  of  failure  to  make  transfer  on  books. 

Cited  in  note  in  67  L.R.A.  667,  on  validity  as  against  attachments,  execu- 
tions, or  subsequent  transfers  of  pledge  or  other  transfer  of  corporate  stock 
not  made  in  books  of  company  under  statutory  provisions  that  stock  should 
be  transferred  only  on  books. 

Disapproved  in  State  Ins.  Co.  v.  Sax,  2  Tenn.  Ch.  507,  holding  title  of  as- 
signee to  stock  in  a  corporation  not  complete  as  against  creditors  of  assignor 
until  notice  to  the  corporation. 
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Right  to  have  stock  transfer  made  on  books. 

Cited  in  Simpson  v.  Jersey  City  Contracting  Co.  165  N.  Y.  193,  55  L.R.A 
796,  58  N.  E.  896,  31  N.  Y.  Civ.  Proc.  Rep.  286,  holding  that  managing  agents 
of  corporation  have  no  discretionary  power  to  refuse  to  register  proposed  trans- 
fer of  stock;  DriscoU  v.  West  Bradley  &  C.  Mfg.  Co.  59  N.  Y.  96,  as  to  when 
corporation  may  refuse  to  transfer  stock;  Thompson  v.  Hudgins,  116  Ala.  93, 
22  So.  632,  on  right  of  owner  to  have  stock  transferred  on  the  books; 
Mechanics'  Bkg.  Asso.  v.  Maripdsa  Co.  3  Robt.  395  (dissenting  opinion),  on 
the  right  of  holders  of  stock  to  have  same  transferred  upon  books  of  the  corpo- 
ration; Johnson  v.  Laflin,  5  Dill,  65,  Fed.'  Cas.  No.  7,393,  25  Pittsb.  L.  J.  119, 
holding  that  national  bank  must  make  transfer  on  books  unless  good  reason 
exists  for  refusal. 

Cited  in  reference  notes  in  30  A.  S.  R.  668,  on  action  for  refusing  to  trans- 
fer corporate  stock;  82  A.  D.  703,  on  liability  of  corporation  for  wrongful 
refusal  to  transfer  stock. 

Cited  in  note  in  51  A.  R.  800,  801,  on  mandamus  to  compel  transfer  of  cor- 
porate stock  to  purchaser. 

Distinguished   in   Dunn   v.    Commercial   Bank,   11    Barb.   580,   holding  naked 
possession   of  certificates  and   blank   assignments   and  powers   of   attorney   not 
such  evidences  of  title  as  to  render  bank  liable  for  refusal  to  transfer  stock  on 
books. 
Effect  of  transfer  on  stock  books. 

Cited  in  note  in  51  A.  D.  313,  on  transfer  of  stock  on  corporation's  books  to 
bona  fide  purchaser  as  passing  title. 
Implied  authority  of  officers  of  corporations. 

Cited  in  Mitchell  v.   Vermont  Copper  Min.   Co.  67  N.  Y.  280,  holding  that 
president   of  corporation   has   implied   authority   to   accept   payment   of  assess- 
ment;  Smith  v.  Lansing,  22  N.  Y.  520,  on  implied  authority  of  president  of 
corporation. 
—  Authority  of  corporate  officer  to  allow  stock  transfer. 

Cited  in  Hayes  v.  Shoemaker,  39  Fed.  319;  Case  v.  Citizens*  Bank,  100  U.  S. 
446,  26  L.  ed.  695, — holding  that  the  cashier  has  implied  authority  to  transfer 
stock  on  books  of  bank. 

Cited  in  note  in  77  A.  D.  763,  on  power  of  bank  cashier  to  transfer  bank 
stock. 
Authority  to  fill  In  writings  executed  in  blank. 

Cited  in  South  Berwick  v.  Huntress,  53  Me.  89,  87  A.  D.  535,  holding  that 
party  executing  instrument  and  delivering  same  to  another,  knowing  that 
there  are  blanks  in  it  to  be  filled  necessary  to  make  it  a  perfect  instrument, 
must  be  considered  as  agreeing  that  the  blanks  may  be  thus  filled  after  he  has 
executed  it;  International  Bank  v.  German  Bank,  71  Mo.  183,  36  A.  R,  468, 
holding  that  a  blank  indorsement  of  a  non -negotiable  certificate  of  deposit  by 
payee  thereof,  accompanied  by  delivery,  will  enable  holder  to  make  a  valid 
pledge  of  the  certificate  to  innocent  party;  White  v.  New  York  State  Agri. 
Soc.  45  Hun,  580,  upholding  presumption  that  name  of  proxy  was  written  in 
blank  by  authority  of  maker;  Simms  v.  Hervey,  19  Iowa,  273,  on  question  of 
power  to  fill  blank  under  a  parol  authority;  Chauncey  v.  Arnold,  24  N.  Y. 
330,  on  question  as  to  whether  a  mortgage  with  name  of  mortgagee  left  blank 
coitAI  be  made  efl'ectual  by  parol  authority  from  mortgagor  to  insert  lender's 
name  as  mortgagee;   Riclmiond  Mfg.  Co.  v.  Davis^  7  Blackf."  412;   Bartlett  v. 


Digitized  by 


Google 


667  NOTES  ON  AMERICAN  DECISIONS.  [317 

Board  of  Education,  59  111.  364, — on  validity  of  bonds  signed  in  blank  and 
filled   up. 

Cited  in  notes  in  5  E.  R.  C.  182,  on  authority  to  fill  up  blank  in  deed  after 
delivery;  8  E.  R.  C.  632,  on  sufficiency  of  parol  authorization,  to  fill  blanks  in 
deeds;  13  A.  D.  671,  on  eflFect  of  filling  up  blanks  left  in  written  instruments. 
—  Authority  to  fill  up  transfer  of  stock  In  blank. 

Cited  in  Matthews  v.  Massachusetts  Nat.  Bank,  Holmes,  396,  Fed.  Cas.  No. 
9,286,  6  Legal  Gaz.  308,  holding  that  it  is  within  the  general  authority  of  a 
bank  to  sign,  in  its  behalf,  a  blank  transfer  upon  a  certificate  of  stock  in 
name  of  bank  held  by  it  as  a  collateral  security  for  a  loan,  and  deliver  certifi- 
ca^  to  pledgeor  on  payment  of  the  loan;  Leavitt  v.  Fisher,  4  Duer,  1,  holding 
that  holder  of  a  certificate  of  shares  of  stock,  accompanied  by  an  irrevocable 
power  of  attorney  to  transfer  them,  is  the  apparent  owner,  although  the  power 
may  be  in  blank  for  the  name  of  the  attorney,  and  when  he  is  the  holder  for 
value,  without  notice,  his  title  cannot  be  impeached;  Holbrook  v.  New  Jersey 
Zinc  Co.  57  N.  Y.  616,  holding  that  holder  of  stock  may  fill  up  blanks  in  power 
of  attorney. 
Evidence  of  custom. 

Cited  in  Bower  v.  Newell,  12  N.  Y.  Leg.  Obs.  231,  holding  it  admissible  to 
show  practice  of  banks  in  regard  to  days  of  grace;  Bowen  v.  Newell,  2  Duer. 
584,  holding  proof  of  usage  of  all  banks  in  state  not  to  allow  days  of  grace  on 
checks  on  time,  and  that  by  laws  of  the  state  allowance  of  grace  is  governed 
by  usage,  admissible. 

Measure  of  damages  for  refusal  to  transfer  stock  on  books  of  corpora- 
tion. 

Cited  in  Dow  v.  Humbert,  91  U.  S.  294,  23  L.  ed.  368,  as  to  measure  of  such 
damages  being  depreciation  of  the  stock;   Wilson  v.  Little,  1  Sandf.  351;  Van 
Allen  V.   Illinois  C.   R.   Co.  7   Bosw.   515, — as   to  measure  of  damages  for  re- 
fusal to  transfer  stock  on  books  of  corporation. 
Measure  of  damages  in  conversion. 

Cited  in  Romaine  v.  Van  Allen,  26  N.  Y,  309;  Wilson  v.  Mathews,  24  Barb. 
295, — holding  that  it  is  highest  value  of  the  property  at  any  time  between  act 
of  conversion  and  day  of  trial;  Scott  v.  Rogers,  4  Abb.  App.  Dec.  163,  note; 
Hamer  v.  Hathaway,  33  Cal.  117, — as  to  proper  measures  of  damages;  Wilson 
V.  Little.  2  N.  Y.  443,  51  A.  D.  307;  Ainsworth  v.  Bowen,  9  Wis.  348,--as  to 
when  damages  for  conversion  of  certificates  would  be  the  value  of  same  at 
time  of  conversion;  Smith  v.  Dunlap,  12  111.  184,  on  measure  of  damages  ior 
conversion  of  stocks.  , 

Distinguished  in  Baker  v.  Drake,  53  N.  Y.  211,  13  A.  R.  507,  holding  that  a 
fixed,  unqualified  rule,  giving  the  plaintiff  in  all  cases  of  conversion  of  property 
the  highest  market  price  from  the  time  of  the  conversion  to  the  time  of  trial, 
cannot  be  upheld. 
Measure  of  damages  for  failure  to  perform  duty. 

Cited  in  Clark  v.  Miller,  54  N.  Y.  528,  holding  that  it  is  the  whole  amount 
which  plaintifl"  has  been  unable  to  obtain  by  reason  of  defendant's  refusal  to 
perform  his  duty. 
Remedy  for  refusal  to  transfer  stock. 

Cited  in  Dooley  v.  Gladiator  Consol.  Gold  Mines  &  Mill.  Co.  134  Iowa,  408, 
109  N.  W.  864,  holding  that  it  amounts  to  a  conversion;  Purchase  v    New  York 
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Exch.  Bank,  3  Robt.  164,  as  to  when  it  constitutes  conversion;  Bank  v. 
Manufacturers'  &  T.  Bank,  20  N.  Y.  501  (dissenting  opinion),  as  to  remedy  for 
failure  of  corporation  to  transfer  stock  on  books;  Smith  v.  Poor,  40  Me.  415,. 
63  A.  D.  672,  holding  on  corporation's  being  liable  in  assumpsit  for*  refusal  to 
permit  transfer  of  stock  on  books  of  company;  Ex  parte  Fireman's  Ins.  Co.  d 
Hill,  243;  People  ex  rel.  Jenkins  v.  Parker  Vein  Coal  Co.  1  Abb.  Pr.  128,  10 
How.  Pr.  543;  Baker  v.  Marshall,  15  Minn.  177,  Gil.  136;  State,  Galbraith, 
Prosecutor,  v.  People's  Bldg.  &  L.  Asso.  43  N.  J.  L.  389;  Townes  v.  Nichols, 
73  Me.  516, — holding  that  mandamus  will  not  lie  to  compel  issuance  or  trans- 
fer of  stock  by  corporation;  People  ex  rel.  Krohn  v.  Miller,  39  Hun,  557,  9  N. 
Y.  Civ.  Proc.  Rep.  149,  holding  that  mandamus  would  not  lie  to  compel  corpo- 
ration to  issue  certificate  of  membership  to  plaintiff;  Cushman  v.  Thayer  Mfg. 
Jewelry  Co.  7  Daly,  330;  Cushman  v.  Thayer  Mfg.  Jewelry  Co.  76  N.  Y.  365, 
32  A.  R.  315  (affirming  7  Daly,  330,  which  affirmed  53  How.  Pr.  60),  holding 
that  an  equitable  action  will  lie  to  compel  a  transfer  of  stock  upon  books  of 
corporation;  Condouris  v.  Imperial  Turkish  Tobacco  &  Cigarette  Co.  3  Misc. 
66,  22  N.  Y.  Supp.  695,  holding  it  no  defense  to  action  of  assumpsit  against 
corporation  for  refusal  to  transfer  its  stock  that  a  judgment  against  it  will  not 
vest  title  to  stock  in  corporation;  Ramsey  v.  Erie  R.  Co.  7  Abb.  Pr.  N.  S.  156,  38 
How.  Pr.  193,  on  question  of  remedies  of  holder  of  stock  when  corporation  refuses 
to  transfer  same  on  books. 
lilabillty  of  corporation  for  permitting  wrongful  transfer  of  stock. 

Cited  in  New  York  &  N.  H.  R.  Co.  v.  Schuyler,  38  Barb.  534,  holding 
it  liable  in  damages;  New  York  &  Ni  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  30,  hold- 
ing that  corporation  having  constructive  notice  of  outstanding  certificates  of 
stock  is  liable  to  holders  of  such  certificates  for  permitting  the  stock  to  which 
they  were  entitled  to  be  transferred  to  another. 
Parol  evidence  as  to  prior  action  of  board  of  directors  or  stockholders. 

Cited  in  Allis  v.  Jones,  45  Fed.  148,  holding  it  admissible  when  the  record 
fails. 
Lilabillty  of  corporation  for  acts  of  agent. 

Cited  in  Bank  of  Lyons  v.  Demmon,  Hijl  &  D.  Supp.  398,  holding  that  it  may 
affirm  the  acts  of  an  assumed  agent,  and  be  bound  by  them  the  same  as  an  in- 
dividual; Bank  of  Vergenness  v.  Warren,  7  Hill,  91,  holding  that  authority  of 
cashier  to  accept  payment  of  money  due  bank  will  be  presumed  unless  contrary 
expressly  appears;  Hooker  v.  Eagle  Bank,  30  N.  Y.  83,  86  A.  D.  351,  holding 
that  officers  and  agents  of  a  corporation  niay  employ  persons  to  perform  serv- 
ices for  it,  and  such  employment,  being  within  the  scope  of  the  agent  or  officer'* 
duty,  binds  the  corporation;  Moss  v.  Aterell,  10  N.  Y.  449,  on  acts  of  corporate 
agents  with  acquiescence,  as  evidence  of  authority;  Clark  v.  Miller,  47  Barb.  38, 
on  when  corporation  is  liable  for  acts  of  its  officers  and  agents. 

Assumpsit  as  remedy. 

Cited  in  Manuscript  opinion,  2  Hill,  46,  note,  holding  assumpsit  proper  to  re- 
cover salary  earned  from  municipality. 
—  As  remedy  for  neglect  of  corporate  duty. 

Cited  in  People  ex  rel.  Lynch  v.  New  York,  25  Wend.  680,  on  question  of 
action  of  assumpsit  lying  for  such  neglect. 
Irregular  or  incomplete  transfers  of  property. 

Cited  in  Perry  Mfg.  Co.  v.  Brown,  2  Woodb.  &  M.  449,  Fed.  Cas.  No.  11,015,011 
defects  in  sale  available  to  creditor  of  seller. 
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S4  AM.  DEC.  SSO,  HASTINGS  ▼.  LUSK,  22  WEND.  410. 
Privileged  communications. 

Cited  in  Sunley  v.  Metropolitan  L.  Ins.  Co.  132  Iowa,  123,  12  L.R.A.(N.S.) 
Dl,  109  N.  W.  463,  holding  statements  of  an  employer  made  to  a  surety  of  an  em- 
ployee concerning  his  defalcation  not  privileged,  if  maliciously  made;  Larkin  v. 
Noonan,  19  Wis.  83,  holding  statements  made  in  petition  to  governor  for  removal 
of  sheriflf  from  oflSce  privileged;  Streety  v.  Wood,  15  Barb.  105,  preferring  charges 
to  a  lodge  by  one  member  against  another  charging  violation  of  rules  of  order,  if 
made  in  good  faith,  privileged;  Perkins  v.  Mitchell,  31  Barb.  461,  holding  that, 
to  constitute  a  statement  by  a  physician  privileged,  he  must  utter  it  as  a  medi- 
■cal  man,  and  in  the  discharge  of  his  duty;  Nichols  v.  Eaton,  110  Iowa,  509,  80 
A.  S.  R.  319,  47  L.R.A.  483,  81  N.  W.  792,  holding  that  communication  by  life 
insurance  company  to  its  soliciting  agent,  with  relation  to  an  alleged  forgery 
by  an  examining  physician  of  the  signature  to  an  application  for  insurance,  is 
privileged ;  Neuskey  v.  Mundt,  4  Legal  Gaz.  230,  holding  that  one  mistaken  for  a 
notorious  criminal  and  excluded  from  place  of  popular  amusement  on  that  ground 
cannot  recover  without  showing  express  malice;  Klinck  v.  Colby,  46  N.  Y.  427, 
7  A.  R.  360,  holding  that  where  defendants  had  been  defrauded  by  reason  of  false 
representations;  and  having  probable  cause  to  believe  that  plaintiff  was  a  party 
to  the  fraud  signed  a  paper  in  which  they  stated  that  they  had  been  "robbed  and 
swindled"  by  plaintiff  and  others,  and  agreed  to  share  expense  of  prosecution,  the 
paper  was  privileged;  Byam  v.  Collins,  111  N.  Y.  143,  7  A.  S.  R.  726,  2  L.R.A. 
129,  19  N.  E.  75  (dissenting  opinion),  as  to  what  constitutes  privileged  com- 
munication; Hemmens  v.  Nelson,  138  N.  Y.  617,.  20  L.R.A.  440,  34  X.  E.  342,  on 
what  communications  are  privileged;  Kinyon  v.  Palmer,  18  Iowa,  377,  on  question 
of  proof  of  malice  in  privileged  commimications. 

Cited   in   reference   note   in   69  A.   D.   65,   on   privileged  communications   in 
slander. 
—  Statements  in  course  of  Judicial  proceedings. 

Cited  in  Johnson  v.  Brown,  13  W.  Va.  71;  Burdette  ▼.  Argile,  94  111.  App. 
171, — holding  that  words  spoken  or  written  in  a  judicial  proceeding  privileged 
if  material  and  pertinent;  Hoar  v.  Wood,  3  Met.  193;  Youmans  v.  Smith,  153  N. 
Y.  214,  47  N.  E.  265;  Suydam  v.  Moffat,  1  Sandf.  459;  Marsh  v.  Elsworth,  1 
Sweeny,  52,  36  How.  Pr.  532;  Sickles  v.  Kling,  60  App.  Div.  515,  69  N.  Y.  Supp. 
«44;  Shelfer  v.  Gooding,  47  N.  C.  (2  Jones,  L.)  175;  Jennings  v.  Paine,  4  Wis. 
358;  Maulsby  v.  Reifsnider,  69  Md.  143,  14  Atl.  505,— holding  that  words 
written  or  spoken  by  counsel  in  a  judicial  proceeding,  if  relevant  to  inquiry, 
Are  not  actionable,  although  they  may  be  false  and  malicious;  Perzel  v.  Tousey, 
20  Jones  &  S.  79,  holding  allegations  in  bill  of  particulars  privileged;  Mc- 
Laughlin V.  Charles,  60  Hun,  239,  14  N.  Y.  Supp.  608;  McDavitt  v.  Boyer,  169 
111.  475,  48  N.  E.  317, — holding  that  words  spoken  by  witnesses  in  judicial  pro- 
ceeding, if  relevant,  are  privileged;  Harlow  v.  Carroll,  6  App.  D.  C.  128,  holding 
false  and  scandalous  matter  contained  in  answer  not  privileged  if  irrelevant; 
Lawson  v.  Hicks,  38  Ala.  279,  81  A.  D.  49,  holding  that  words  spoken  or  written 
in  course  of  judicial  proceeding,  if  relevant  or  believed  to  be  relevant  by  speaker 
or  writer,  are  privileged;  Carpenter  v.  Ashley,  148  Cal.  422,  83  Pac.  444,  7  A. 
A  E.  Ann.  Cas.  601,  holding  words  spoken  by  one  counsel  charging  opposing 
-counsel  with  perjury  and  subornation  of  perjury  not  privileged;  Dada  v. 
Piper,  41  Hun,  254,  holding  that  presumption  is  that  a  complaint  drawn  and 
signed  by  an  attorney  is  a  privileged  communication;  Maulsby  v.  Reifsnider,  69 
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Md.  143,  14  Atl.  505,  on  question  as  to  where  matter  spoken  by  counsel  is 
relevant  or  not  being  question  for  court  or  jury;  Miller  v.  Nuckolls,  77  Ark. 
64,  113  A.  S.  R.  122,  4  L.R.A.(N.S.)  149,  91  S.  W.  759,  7  A.  &  E.  Ann.  Cas.  110, 
holding  written  statement  made  by  defendant  to  peace  officer,  informing  him  ot 
rumor  connecting  plaintiff  with  commission  of  a  crime,  privileged  if  made  in 
good  faith,  but  otherwise  if  made  maliciously ;  Warden  v.  Whalen,  8  Pa.  Co.  Ct. 
660,  holding  affidavit  for  search  warrant  privileged;  Hosmer  v.  Loveland,  19 
Barb.  Ill,  holding  that  as  governor  has  no  power  to  revoke  or  recall  a  warrant 
issued  for  fugitive  from  justice,  an  affidavit  made  and  used  in  support  of  such 
an  application  is  not  privileged;  Moore  v.  Manufacturers'  Natt.  Bank,  123  N.  Y. 
420,  11  L.R.A.  763,  25  N.  E.  1048  (reversing  51  Hun,  472,  4  N.  Y.  Supp.  378) ; 
Clemmons  v.  Danforth,  67  Vt.  617,  48  A.  S.  R.  836,  32  Atl.  626;  Gilbert  v. 
People,  1  Denio,  41,  43  A.  D.  646, — holding  that  words  spoken  or  written  in  a 
judicial  proceeding  to  be  privileged  milst  be  material  or  pertinent;  Link  v. 
Moore,  84  Hun,  118,  32  N.  Y.  Supp.  461,  holding  allegations  in  pleading 
privileged  if  relevant  and  material;  Warner  v.  Paine,  2  Sandf.  195,  holding 
that  where,  in  an  affidavit  to  oppose  a  motion,  the  defendant  alleged  that  plain- 
tiff had  been  guilty  of  perjury  in  his  affidavit  in  support  of  the  motion,  the 
statement  was  privileged;  Lanning  v.  Christy,  30  Ohio  St.  115,  27  A.  K.  431, 
holding  that  an  action  will  not  lie  for  statements  contained  in  an 
answer,  if-  such  statements  were  honestly  made,  without  malice,  .and 
if  they  were  relevant,  believed  by  defendant  to  be  true,  and  were 
made  upon  probable  cause,  and  under  advice  of  counsel;  Marsh  v.  Ellsworth, 
50  N.  Y.  309,  holding  that  objections  filed  by  attorney  to  discharge  of  bankrupt, 
charging  bankrupt  with  procuring  plaintiff  to  testify  falsely  as  to  who  were 
partners  in  the  firm  were  material  and  pertinent  and  therefore  privileged; 
Hollis  V.  Meux,  69  Cal.  625,  58  A.  R.  574,  .11  Pac.  248,  holding  specifications 
filed  by  an  attorney  in  course  of  his  employment,  in  opposition  to  discharge  of 
an  insolvent,  alleging  that  insolvent  had  made  fraudulent  entries  in  his  books 
with  intent  to  defraud  creditors,  absolutely  privileged;  Wilkins  v.  Hyde,  142 
Ind.  260,  41  N.  E.  536,  holding  petition  under  statute  authorizing  board  of 
children's  guardians  to  file  a  petition  whenever  they  have  cause  to  believe  that 
parents  are  guilty  of  "low  and  gross  debauchery,"  privileged;  Nissen  v.  Cramer, 
104  N.  C.  574,  6  L.R.A.  780,  10  S.  E.  676,  holding  that  person  who  files  sworn 
information  before  judicial  officer,  charging  another  with  having  committed  & 
Crime,  is  absolutely  protected  as  to  all  relevant  statements. 

Cited  in  reference  notes  in  20  A.  D.  649,  on  liability  for  words  spoken  in 
judicial  proceedings;  51  A.  D.  135,  on  words  privileged  because  spoken  in 
judicial  proceedings;  38  A.  D.  143,  on  privilege  attaching  to  communications 
made  in  course  of  judicial  proceedings;  80  A.  D.  741,  as  to  when  words  are 
privileged  because  spoken  in  judicial  proceedings;  123  A.  S.  R.  648,  on  pro- 
tection of  attorney  and  counsel  in  respect  to  libel  or  slander  in  course  of 
judicial  proceedings;  81  A.  D.  56,  on  council's  liability  for  words  spoken  in 
judicial  proceeding,  if  not  pertinent  to  case;  123  A.  S.  R.  636,  on  liability  for 
irrelevancy  as  libel  or  slander  in  course  of  judicial  proceedings;  81  A.  D.  66, 
on  words  spoken  by  counsel  in  conducting  case  not  being  slanderous,  though 
spoken  maliciously,  if  pertinent  to  case. 

Cited  in  notes  in  2  A.  D.  433,  on  statements  before  judicial  bodies  as  privi- 
leged; 17  A.  D.  195,  on  liability  of  counsel  for  words  spoken  at  trial;  7  E.  R.  C. 
729,   on  liability  of  counsel  for  defamatory  words  published  in  course  of  ju- 
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dicial  proceeding;  3  L.R.A.  418,  on  rule  that  privilege  in  judicial  proceedings 
extends  to  both  attorney  and  client;  22  L.R.A.  836,  on  privilege  of  witness  as 
to  defamatory  testimony. 

—  Malice  as  Jury  question. 

Cited  in  6acon  v.  Michigan  C.  R.  Co.  66  Mich.  166,  33  N.  W.  181,  holding 
that  jury  may  find  existence  of  actual  malice  from  language  of  alleged  libelous 
communication  as  well  as  from  extrinsic  evidence;  Fowles  v.  Bowen,  30  N.  Y. 
20,  holding  that,  in  cases  of  privileged  communications,  slight  evidence  of  malice 
may  be  left  to  jury. 
Pleading  privilege. 

Cited  in  Donahoe  ▼.  Star  Pub.  Co.  3  Penn.  (Del.)  645,  53  Atl.  1028,  holding 
that  privilege  need  not  be  pleaded  specially;  Barrows  v.  Carpenter,  1  Cliff.  204, 
Fed.  Cas.  No.  1,058,  on  question  of  admissibility  of  facts  showing  privilege 
imder  general  issue;  Johnson  y.  Brown,  13  W.  Va.  71,  on  question  of  admissi- 
bility of  privilege  under  general  issue;  Byam  v.  Collins,  111  N.  Y.  143,  7  A.  S.  R. 
726,  2  LJR.A.  129,  19  N.  £.  75  (dissenting  opinion),  as  to  necessity  of  specially 
pleading  privilege. 

liiability  of  attorneys  at  law  for  acts  done  In  exercise  of  their  proper 
functions. 

Cited  in  Campbell  v.  Brown,  2  Woods,  349,  Fed.  Cas.  No.  2,355,  holding  them 
not  liable  when  acts  are  performed  in  good  faith. 

34  AM.  DEC.  S40,  GARDNER  v.  GARDNER,  22  WEND.  526. 

Followed  without  discussion  in  Bradley  v.  Mi  rick,  26  Hun,  242. 
Power  of  married  woman  over  separate  estate. 

Cited  in  Radford  v.  Carwile,  13  W.  Va.  572;  Wylly  v.  Collins,  9  Ga.  223,— 
holding  that  married  woman  is  a  feme  sole  as  to  her  separate  estate,  unless 
controlled  by  settlement;  Strong  v.  Skinner,  4  Barb.  546,  holding  that  feme 
covert  with  respect  to  her  separate  property  is  considered  in  equity  a  feme  sole; 
Todd  v.  Lee,  15  Wis.  366,  holding  that  contracts  of  a  feme  covert,  when  neces- 
sary or  convenient  to  proper  use  and  enjoyment  of  'her  separate  estate,  under 
statute,  are  binding  at  law;  Selover  v.  American  Russian  Commercial  Co.  7 
Cal.  266,  on  power  of  wife  to  dispose  of  separate  estate;  Cartwright  v.  Hollis, 
6  Tex.  152,  on  power  of  wife  over  separate  property  in  New  York;  Howland  v. 
Ft.  Edward  Paper  Mill  Co.  8  How.  Pr.  506,  on  question  of  separate  property 
of  wife  at  common  law. 

Cited  in  reference  note  in  42  A.  D.  168,  on  wife's  power  to  charge  her  separate 
estate. 

Cited  in  note  in  30  A.  D.  239,  on  power  of  feme  covert  over  separate  estate 
in  absence  of  statutory  regulation. 

—  Power  to  charge  or  encumber. 

Cited  in  Cheever  v.  Wilson,  9  Wall.  100,  19  L.  ed.  604,  2  Legal  Gaz.  244, 
holding  that  she  has  power  to  encumber  the  rents;  Miller  v.  Newton,  23  Cal. 
654,  holding  that  married  woman  may  charge  her  separate  estate  with  her  debts, 
if  it  may  fairly  be  inferred  that  such  was  her  intention ;  Bruner  v.  Wheaton,  46 
Mo.  363,  holding  contracts  of  married  woman  valid  in  equity,  when  made  on 
credit  or  for  benefit  of  her  separate  estate;  Yale  v.  Dederer,  18  N.  Y.  265,  72 
A.  D.  503,  17  How.  Pr.  165  (reversing  21  Barb.  291),  holding  that  equity 
recognizes  a  married  woman's  debt,  and  charges  it  upon  her  separate  estate; 
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Chapman  v.  Lemon,  11  How.  Pr.  235,  holding  that  judgment  against  married 
women  can  be  charged  in  equity  as  a  lien  against  her  separate  estate;  Puryear 
V.  Beard,  14  Ala.  121,  holding  that  right  of  wife  to  charge  and  dispose  of  her 
separate  estate  is  only  recognized  and  enforced  in  equity;  Heath  .v.  Van  Cott, 
•9  Wis.  516,  holding  that  married'  woman  may  charge  her  separate  property  with 
the  payment  of  an  indebtedness,  and  a  court  of  equity  will  enforce  such  a  con- 
tract by  proceedings  in  rem  against  the  property  charged;  Colvin  v.  Currier, 
22  Barb.  371,  holding  wife's  separate  estate  chargeable  with  labor  and  ma- 
terials furnished  therefor;  Cobine  v.  St.  John,  12  How.  Pr.  333,  on  question 
whether  payment  of  a  note  or  bond,  executed  by  married  woman  as  surety,  can 
be  enforced  against  her  separate  estate;  Bank  of  Louisiana  v.  Williams,  46 
Miss.  618,  12  A.  R.  319,  holding  under  statute  separate  estate  of  married  wom- 
an liable  for  her  debts;  Vanderheyden  v.  Mallory,  1  N.  Y.  452  (reversing  3  Barb. 
Ch.  9),  holding  that  separate  estate  of  married  woman  is  not.  liable  at  common 
law  for  her  debts  contracted  before  marriage,  and  the  only  ground  on  which  it 
can  be  reached  in  equity  is  by  some  act  after  marriage  indicating  an  intention 
to  charge  the  property. 
— -  Charges  to  or  for  husband. 

Cited  in  Bradford  v.  Greenway,  17  Ala.  797,  62  A.  D.  203,  holding  that  wife 
may  charge  her  separate  estate  for  payment  of  her  husband's  debts;  Selph  v. 
Howland,  23  Miss.  264,  holding  that  she  has  no  power  to  contract,  either 
separately  or  jointly  with  her  husband,  for  the  labor  of  a  mechanic,  to  be  per- 
formed in,  or  for  materials  furnished  for,  building  or  repairing  upon  her 
separate  estate;  Berry  v.  Bland,  7  Smedes  &  M.  77,  holding  the  fact  that  debt 
of  married  woman  has  been  contracted  during  coverture,  either  as  a  principal 
or  as  a  surety  for  her  husband,  or  jointly  with  him,  prima  facie  evidence  to 
charge  her  separate  estate,  without  any  proof  of  a  positive  agreement  or  inten- 
tion to  do  so;  Hoard  v.  Garner,  3  Sandf.  79,  on  power  of  wife  to  charge  separate 
estate  with  husband's  debt. 
—  Evidence  as  to  intent  to  charge. 

Cited  in  Kimm  v.  Weippert,  46  Mo.  632,  2  A.  R.  641,  holding  that  note  by 
married  woman,  to  create  a  charge  on  her  separate  estate,  must  ishow  an  intent 
to  charge  it,  and  the  intent  must  be  gathered  from  contract  itself;  Henry  v. 
Blackburn,  32  Ark.  445,  holding  that  where  married  woman  contracts  for  the 
improvement  and  preservation  of  her  separate  estate,  it  will  be  implied  that  she 
contracts  upon  the  faith  of  the  estate,  and  intends  to  create  a  charge  upon  it; 
Oakley  v.  Pound,  14  N.  J.  £q.  178,  holding  'that  an  agreement  that  debt  shall  be 
paid  out  of  the  separate  property  is  a  charge  upon  the  separate  estate;  Coon 
V.  Brook,  21  Barb.  646,  holding  that  where  a  married  woman  has  a  separate 
estate,  her  obligation  incurred  on  the  faith  of  it,  or  for  its  benefit,  is  enforced 
when  capable  of  being  enforced,  as  a  charge,  and  never  as  a  personal  liability; 
Ooelet  V.  Gori,  31  Barb.  314,  holding  that,  in  case  of  a  joint  lease  to  husband 
and  wife,  the  wife  will  not  be  deemed  to  have  intended  to  charge  her  separate 
estate,  by  the  covenant  for  paj-ment  of  rent. 
Capacity  of  married  woman  to  contract. 

Cited  in  Bruner  v.  Wheaton,  46  Mo.  363,  upholding  capacity  of  married  wom- 
an to  contract  for  purchase  of  real  property  on  her  private  account. 
Gifts  inter  vivos  and  causa  mortis. 

Cited  in  Doty  v.  Wilson,  5  Lans.  7,  holding  that,  to  render  gift  effectual, 
there  must  be  delivery  of  the  thing  which  is  subject  of  the  gift. 
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Cited  in  reference  note  in  47  A.  D.  505,  on  what  constitutes  gift. 

Cited  in  note  in  9  E.  R.  C.  864,  on  note  as  subject  of  gift  causa  moriia. 
»Glft  of  debt  to  debtor. 

Cited  in  Denunzio  v.  Scholtz,  117  Ky.  182,  77  S.  W.  715,  4  A.  &  E.  Ann.  Cas. 
€29,  holding  that  where  donor  declared  his  intention  to  make  gift,  and  delivered 
the  thing  of  value,  and  destroyed  the  evidence  of  the  debt  which  encumbered 
the  thing  given,  it  amounted  to  valid  giftj  Brinkerhoflf  v.  Lawrence,  2  Sandf. 
Ch.  400,  distinguishing  between  donations  unaccompanied  by  delivery,  where 
the  object  is  to  forgive  a  debt,  and  those  in  which  the  donor's  apparent  intent  is 
to  transfer  property,  either  in  his  possession  or  by  means  of  his  own  note  or 
bond. 

Power  of  chancery  to  award  an  Issue. 

Cited  in  Beverly  v.  Walden,  20  Gratt.  147,  holding  whether  a  court  of  equity 
will  direct  an  issue  to  be  tried  by  a  jury  is  a  question  of  discretion,  but  it  is  a 
sound  discretion,  and  if  improperly  exercised,  an  appellate  court  will  correct  it; 
Patterson  v.  Gaines,  6  How.  650,  12  L.  ed.  553,  holding  that  practice  of  grant- 
ing issues  is  limited  to  cases  in  which  the  court,  in  the  fair  exercise  of  its  dis- 
creation,  considers  that  justice  will  be  best  obtained  by  that  course;  Wise  v. 
Lamb,  9  Gratt.  294,  on  discretion  of  court  to  direct  an  issue;  O'Brien  v.  Bowes, 
10  Abb.  Pr.  106,  4  Bosw.  661;  Brinkley  v.  Brinkley,  2  Thomp.  &  C.  501, — on 
power  of  court  of  chancery  to  award  an  issue. 
Presumption  of  sanity. 

Cited  in  Coffey  v.  Home  Ins.  Co.  44  How.  Pr.  481,  36  N.  Y.  Sup.  Ct.  322, 
holding  that  law  presumes  every  person  sane. 
Capacity  of  drunkard. 

Cited  in  Van  Wyck  v.  Brasher,  81  K  Y.  260;  Wright  v.  Fisher,  65  Mich.  275, 
8  A.  S.  R.  886,  32  N.  W.  605, — holding  that  drunkard  is  incompetent  upon  proof 
that,  at  the  time  of  the  act,  his  understanding  was  clouded,  or  his  reason  de- 
throned by  actual  intoxication. 

Cited  in  reference  notes  in  49  A.  D.  68;  59  A.  D.  501,— on  contracts  of  intoxi- 
cated persons;  76  A.  D.  105;  on  intoxication  as  ground  for  avoidance  of  con- 
tract; 33  A.  S.  R.  738,  on  effect  of  intoxication  of  one  party  to  contract. 

Cited  in  note  in  39  L.R.A.  221,  on  habits  of  intoxication  as  affecting  testa- 
mentary capacity. 
«— Testamentary  capacity. 

Cited  in  Re  Reed,  2  Connoly,  403,  20  N.  Y.  Supp.  91,  holding  that  a  drunkard 
may  make  a  valid  will  if  he  comprehends  the  nature,  extent,  and  disposition 
of  his  estate,  his  relations  to  those  who  have  or  might  have  a  claim  on  his 
bounty,  and  is  free  from  undue  influence,  fraud,  or  coercion;  Re  Lee,  46  N.  J. 
Eq.  193,  18  Atl.  525,  holding  that  where  habitual  intoxication  is  shown,  there 
will  be  no  presumption  that  there  was  incapacitating  drunkenness  at  time  will 
was  made;  Gross's  Estate,  7  N.  Y.  S.  R.  739,  holding  that  occasional  use  of 
intoxicants  did  not  deprive  decedent  of  testamentary  capacity;  Re  Sutherland, 
28  Misc.  424,  59  N.  Y.  Supp.  989,  holding  that,  to  invalidate  will  of  drunkard, 
it  must  be  shown  that  when  will  was  executed  her  understanding  was  clouded 
or  her  reason  dethroned;  Higgins  v.  Carlton,  28  Md.  116,  92  A.  D.  666,  on  ques- 
tion of  capacity  to  make  will. 

Cited  in  reference  note  in  84  A.  D.  240,  on  competency  of  habitual  drunkard  to 
make  will. 

Am.  Dec.  Vol.  V.— 43. 
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Cited  in  note  in  39  L.R.A.  226,  on  presumption  and  burden  of  proof  as  to 
drunkenness   affecting   testamentary   capacity. 

Distinguished  in  Re  Ely,  16  Misc.  228,  39  N.  Y.  Supp.  177,  1  Gibbons  Sur. 
Rep.  587,  holding  one  suffering  from  general  insanity  as  result  of  excessive  in- 
dulgence in  drink  incompetent  to  make  a  will. 
Presumption  of  continuance  of  alcoholism. 

Cited  in  note  in  35  L.RA..  122,  123,  on  presumption  of  continuance  of  alcoholism 
and  alcoholic  insanity. 
Undue  influence. 

Cited  in  Davis  v.  Culver,  13  How.  Pr.  62;  Barnes  v.  Barnes,  66  Me.  286,— 
holding  that,  to  avoid  will,  the  influence  must  amount  either  to  deception  or 
else  to  force  and  coercion,  in  either  case  destroying  free  agency;  Re  Johnson, 
7  Misc.  220,  27  N.  Y.  Supp.  649;  Re  Johnson,  7  Misc.  220,  27  N.  Y.  Supp.  649, 
57  N.  Y.  S.  R.  846,  1  Power,  579, — holding  that,  in  order  to  warrant  a  finding 
that  undue  influence  had  been  exercised  over  a  drunkard  to  procure  the  exe- 
cution of  a  will  in  favor  of  a  member  of  his  family,  it  must  be  shown  that  there 
were  threats  made,  or  force  or  coercion  employed,  which  destroyed  the  free  agency 
of  the  testator;  Butler  v.  Benson,  1  Bar^).  526,  holding  that  old  age  alone  in  a 
testator  is  not  a  sufficient  ground  for  presuming  imposition  upon  him. 

Cited  in  reference  notes  in  49  A.  D.  633;  96  A.  D.  705;  45  A.  S.  R.  5J4,— on 
what  is  undue  influence;  51  A.  D.  413,  653,  on  what  undue  influence  is  necessary 
to  vitiate  acts. 

Cited  in  notes  in  16  A.  D.  260,  on  destruction  of  free  agency  as  essential  to 
undue  influence;  31  A.  S.  R.  674,  on  necessity  that  undue  influence  destroy  free 
agency  to  invalidate  will. 
—  Influence  of  wife  on  husband. 

Cited  in  Clarke  v.  Davis,  1  Redf.  249,  holding  that  natural  influence  of  a  wife, 
arising  from  her  relations  with  the  testator,  without  proof  of  any  specific  acts, 
will  not  amount  to  undue  influence. 
Agreements  between  husband  and  wife. 

Cited  in  Hendricks  v.  Isaacs,  117  N.  Y.  431,  15  A.  S.  R.  524,  6  L.R.A.  559, 
22  N.  E.  1029,  holding  that  courts  of  equity  will  not  enforce  a  mere  voluntary 
agreement  not  founded  upon  any  consideration,  in  favor  of  either  one  or  the 
other. 
Actions  between  husband  and  wife. 

Cited  in  Higgins  v.  Higgins,   14  Abb.  N.  C.  15,  holding  that  husband  may 
bring   action   against  wife   to   establish   a  trust  and  require  an   accounting  in 
respect  to  his  property  held  by  her. 
Obligation  of  equity  to  follow  law. 

?ited  in  Logan  v.  Hall,  19  Iowa,  491,  holding  that  chancery  would  decree  ac- 
cording to  evidence. 
Jurisdiction  of  surrogate  to  reach  equitable  assets. 

Cited  in  Re  Potter,  32  Hun,  599,  as  reversing  7  Paige,  112,  but  not  on  the 
point  of  surrogate's  jurisdiction  to  charge  a  conveyance  as  assets. 

34  AM.  DEC.  355»  HEYER  v.  PRUYN,   7  PAIGE,  465. 
Rights  of  purchaser  from  mortgagor. 

Cited  in  Lovelace  v.   Webb.   62  Ala.  271,  holding  that  purchaser  takes  sub- 
ject to  all  the  rights  and  disabilities  of  mortgagor. 
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—  Acts  of  mortgagor  arresting  bar  of  limitation  as  against  his  privies. 
Cited   in   Blackburn   University  v.   Weer,   21    111.   App.    29,   holding   that   all 

claiming  under  mortgagor  and  chargeable  with  notice  are  bound  by  his  payment 
to  stop  running  of  limitation;  Harrington  v.  Siade,  22  Barb.  161;  Palmer  v. 
Butler,  36  Iowa,  576, — holding  purchaser  bound  by  prior  admission  of  mortgagor 
removing  bar  of  limitation;  Carson  v.  Cochran,  52  Minn.  67,  53  N.  W.  1130, 
holding  same  as  to  prior  payment  removing  bar  of  limitation;  Jordan  v.  Sayre, 
24  Fla.  1,  3  So.  329,  holdng  grantee  under  warranty  deed  from  mortgagor  subject 
to  same  period  of  limitation  as  to  enforcement  of  foreclosure  suit;  Johnston  v. 
Lasker  Real  Estate  Asso.  2  Tex.  Civ.  App.  494,  21  S.  W.  961,  holding  junior 
encumbrancer  bound  by  subsequent  agreement  for  extension  between  mortgagor 
and  holder  of  a  senior  lien. 

Distinguished  in  Cook  v.  Union  Trust  Co.  (Cook  v.  Bramel)  106  Ky.  803,  45 
L.R.A.  212,  51  S.  W.  600,  holding  that  payments  on  notes,  secured  by  vendor's 
lien,  after  execution  of  mortgage  by  debtor,  do  not  extend  time  as  against  mort- 
gagee. 

—  Payments  rebnt'ting  presumption  of  payment. 

Cited  in  Kendall  v.  Tracy,  64  Vt.  522,  24  Atl.  1118,  holding  purchaser  bound 
by  subsequent  payment  nullifying  presumption  from  lapse  of  time;  New  York 
L.  Ina.  Co.  v.  Covert,  6  Abb.  Pr.  N.  S.  154,  3  Abb.  App.  Dec.  350  (reversing  29 
TUirb.  435),  holding  same  provided  there  was  actual  or  constructive  notice; 
Wliittington  v.  Flint,  43  Ark.  504,  61  A.  R.  572,  on  effect  ori  purchaser  of  a  subse- 
quent payment  by  mortgagor. 
Land  as  primary  fund  for  payment  of  mortgage  debt. 

Cited  in  notes  in  34  A.  D.  369;  5  L.R.A.  281,— on  land  as  primary  fund  for 
payment  of  mortgage  debt. 
Bar  of  debt  as  affecting  lien. 

Cited  in  Jones  v.  Merchants'  Bank,  4  Robt.  221,  holding  that  it  does  not  bar 
action  for  conversion  of  property  pledged;  Chapman  v.  Lee,  64  Ala.  483,  holding 
it  no  defense  to  suit  to  foreclose  a  vendor's  lien;  Plett  v.  Willson,  50  Hun,  QO, 
4  X.  Y.  Supp.  507,  holding  it  does  not  bar  action  to  enforce' unsealed  contract  for 
sale  of  realty. 

Cited  in  reference  notes  in  50  A.  D.  810;  66  A.  D.  615, — on  continuance  of 
mortgage  lien  although  debt  secured  is  barred  by  limitations. 

Cited  in  notes  in  31  A.  R.  41,  on  effect  on  lien  of  running  of  statute  of  limi- 
tations on  debt;  55  L.R.A.  680,  on  extension  of  lien  of  mortgage  as  against 
subsequent  encumbrancers  or  grantees  by  renewal  of  secured  debt. 

^As  affecting  mortgage. 

Cited  in  Princeton  Sav.  Bank  v.  Martin,  53  N.  J.  Eq.  463,  33  Atl.  45,  holding 
that  lien  of  mortgage  may  subsist  after  debt  barred;  Almy  v.  Wilbur,  2  Wopdb. 
&  M.  371,  Fed.' Cas.  No.  256,  holding  that  it  does  not  affect  debt  if  mortgage 
is  not  barred;  Hulbert  v.  Clark,  128  N.  Y.  295,  14  L.R.A.  69,  28  N.  E.  638;  Pratt 
V.  Huggins,  29  Barb.  277;  Gillette  v.  Smith,  18  Hun,  10;  Capehart  v.  Dettrick, 
91  N.  C.  344;  Harris  v.  Vaughn,  2  Tenn.  Ch.  483;  Hayes  v.  Frey,  54  Wis.  503, 
11  N.  W.  695;  Browne  v.  Browne,  17  Fla.  607,  35  A.  R.  96,— holding  that  it  does 
not  bar  suit  to  foreclose;  Gillett  v.  Hill,  32  Iowa,  220,  on  same  point;  Ohio  Life 
Ins.  &  T.  Co.  V.  Winn,  4  Md,  Ch.  253,  holding  it  does  not  affect  legal  advantage 
under  the  mortgage. 

Cited  in  reference  note  in  62  A.  D.  539,  as  to  whether  bar  of  statute  of  limi- 
tations of  debt  is  bar  of  remedy  on  mortgage. 
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Cited  in  notes  in  95  A.  S.  R.  664,  on  effect  of  bar  of  debt  on  right  to  enforce 
mortgage;  21  L.R.A.  552,  on  effect  of  statutory  bar  of  principal  debt  on  right  tx) 
foreclose  mortgage  or  deed  of  trust  securing  same. 

Distinguished  in  Borst  v.  Corey,  15  N.  Y.  505,  holding  that  it  bars  action  to 
enforce  equitable  lien  for  purchase  money  of  land;  Blackwell  v.  Bamett,  52  Tex. 
326,  holding  that  it  bars  remedy  on  mortgage;  Schmucker  v.  Sibert,  18  Kan. 
104,  26  A.  R.  765,  holding  that  revivor  of  a  barred  note  will  revive  mortgage  as 
against  mortgagor,  though  otherwise  as  against  a  previous  grantee;  Fowler  y. 
Wood,  78  Hun,  304,  28  N.  Y.  Supp.  976,  holding  that  limitations  may  run 
against  cause  of  action  on  mortgage  though  bond  may  remain  enforceable; 
Meredith  Bridge  Sav.  Bank  v.  Ladd,  40  N.  H.  459,  holding  that  statute  allow- 
ing action  on  note  during  life  of  mortgage  applies  only  to  persons  signing  both 
note  and  mortgage. 
Primary  liability  for  mortgage  debt  after  sale  of  e<|uity  of  redemption. 

Cited  in  Hanger  v.  State,  27  Ark.  667;  Fletcher  v.  Chamberlin,  61  N.  H.  438; 
Clift  v.  White,  12  N.  Y.  519  (reversing  15  Barb.  70)  ;  Weaver  v.  Toogood,  1 
Barb.  238;  Gilbert  v.  Averill,  15  Barb.  20;  Vanderkemp  v.  Shelton,  11  Page,  28,— 
holding  land  a  primary  fund  as  against  purchaser  of  the  equity  of  redemption; 
Kinney  v.  M'Cullough,  1  Sandf.  Ch.  370,  holding  conversely,  that  a  winding  up 
partner  was  bound  to  pay  a  debt  which  he  had  assumed  in  exoneration  of  lands 
secretly  mortgaged  to  secure  it  and  sold  to  his  partner;  Parkey  v.  Veatch,  68 
Mo.  App.  67,  holding  that  purchaser  of  equity  of  redemption  in  one  of  two 
mortgaged  tracts  cannot  buy  mortgage  and  enforce  it  solely  against  remaining 
tract. 

Cited  in  note  in  8  L.R.A.  317,  on  test  of  personal  obligation  of  grantee  of 
property  conveyed  subject  to  mortgage. 

Distinguished  in  Woods  v.  Spalding,  45  Barb.  602,  holding  rule  that  land  is  a 
fund   for    payment   unavailable    to   defeat   equitable   priority   between    various 
purchasers  under  different  executions  against  the  mortgagor. 
Acknowledgment  to  remove  bar  of  limitations. 

Cited  in  Carll  v.  Hart,  15  Barb.  565,  holding  it  sufficient  prior  to  statute,  if 
by  parol;  Moore  v.  Clark,  40  N.  J.  Eq.  152,  holding  recital  in  deed  that  title 
was  taken  subject  to  a  mortgage,  sufficient;  Phelan  v.  Fitzpatrick,  84  Wis.  240, 
64  N.  W.  614,  holding  certain  letters  written  by  mortgagor  to  attorneys  of 
mortgagee  insufficient. 

Cited  in  reference  notes  in  50  A.  D.  681,  on  acknowledgment  of  debt  barred 
by  limitations;  52  A.  D.  221,  on  acknowledgment  to  remove  bar  of  limitations; 
49  A.  i).  742,  on  sufficiency  of  acknowledgment  of  debt  to  remove  bar  of  statute 
of  limitations;  23  A.  S.  R.  286,  on  confession  of  judgment  as  acknowledgment 
taking  case  out  of  statute  of  limitations. 

Cited  in  note  in   102  A.  S.  R.  761,  on  effect  of  admissions  in  affidavits  or 
pleadings  or  at  the  trial  to  suspend  the  running  or  remove  bar  of  limitations. 
Absence  from  state  as  renewing  secured  debt. 

Cited  in  note  in  55  L.R.A.  686,  on  absence  from  state  as  operating  to  renew 
secured   debt. 
Last  payment  on  mortgage  as  date  from  which  limitation  runs. 

Cited  in  note  in  11  L.R.A.  (N.S.)  745,  as  to  whether  last  payment  on  past-due 
debt  secured  by  mortgage,  which  debt  subsequently  becomes  barred,  fixes  the 
period  from  which  limitation  applicable  to  the  mortgage  is  to  be  computed. 
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Presumption  of  payment  of  morts:afire  by  lapse  of  time. 

Cited  in  New  York  v.  Colgate,  12  N.  Y.  140;  Fisher  v.  New  York,  6  Thomp.  & 
C.  100, — holding  that  it  does  not  arise  until  after  lapse  of  twenty  years;  Tripe 
y.  Marcy,  39  N.  H.  439,  holding  that  it  arises  after  continued  possession  for 
twenty  years  without  rebutting  circumstances;  Gould  v.  Holland  Purchase  Ins. 
Co.  16  Hun,  538,  holding  circumstances  insufficient  to  justify  the  presumption; 
Hughes  V.  Thomas,  131  Wis.  315,  11  L.R.A.(N.S.)  744,  111  N.  W.  474,  11  A.  & 
E.  Ann.  Cas.  673,  holding  that  cause  of  action  for  enforcement  continues  twentx 
years  from  date  of  last  payment  of  interest. 

Cited  in  reference  note  in  66  A.  B.  615,  on  presumption  of  payment  of  mort 
gage  debt  from  uninterrupted  possession  by  mortgagor  for  twenty  years. 
Rebutting  presumption  of  payment  arising  from  lapse  of  time. 

Cited  in  Morey  v.  Farmers*  Loan  &  T.  Co.  18  Barb.  401,  holding  that  statute 
requires  presumption  arising  from  lapse  of  twenty  years  to  be  rebutted  by  proof 
of  part  payment  or  written  acknowledgment. 

Limitation  of  lien  of  assessment. 

Cited  in  Fisher  v.  New  York,  3  Hun,  648,  holding  lien  of  assessment  similar 
to  mortgage  and  subject  to  no  law  of  limitation,  except  presumption  of  pay- 
ment after  twenty  years. 
Registry  of  mortgage  as  notice. 

Cited  in  Tripe  v.  Marcy,  39  N.  H.  439,  holding  that  it  operates  as  constructive 
notice. 

34  AM.  DEC.  S60,  MILLSPAUGH  v.  McBRIDE,  7  PAIGE,  509. 
Merger  of  mortgage  in  fee. 

Cited  in  Piatt  v.  Brick,  35  Hun,  121,  holding  that  it  occurs  on  purchase  of 
mortgage  by  owner  of  equity  of  redemption,  except  as  protection  against  inter- 
vening charges  is  needed;  Day  v.  Mooney,  4  Hun,  134,  holding  it  does  not  occur 
on  conveyance  from  mortgagor  to  mortgagee  contrary  to  their  intention;  Badger 
V.  Sutton,  30  App.  Div.  294,  52  N.  Y:  Supp.  16,  holding  same  when  it  would  be 
contrary  to  either  intention  or  interest;  Miller  v.  Finn,  1  Neb.  254,  holding 
that  right  acquired  must  be  precisely  coextensive  with  subsisting  right,  must  be 
held  in  same  condition  without  intervention  of  any  other  claim  in  order  to 
effect  a  merger;  Schermerhorn  v.  Merrill,  1  Barb.  511,  holding  that  no  merger 
<>ccur8  on  sheriflf's  sale  of  equity  of  redemption  to  mortgagee  followed  by  an  as- 
signment of  the  mortgage  and  a  conveyance  of  the  land;  Hanlon  v.  Doherty,  109 
Ind.  37,  9  N.  E.  782;  Day  v.  Mooney,  6  Thomp.  &  C.  382,— holding  that  it  does 
not  occur  where  a  junior  claim  would  be  let  in;  McMahon  v.  Russell,  17  Fla. 
698,  holding  same  when  it  would  let  in  dower;  Lumber  Exch.  Bank  v.  Miller, 
18  Misc.  127,  40  N.  Y.  Supp.  1073,  holding  that  prior  mortgagee  canceling  and 
taking  new  mortgage  under  erroneous  belief  that  all  parties  in  interest  had 
consented  does  not  let  in  unknown  rights;  Moses  v.  Philadelphia  Mortg.  &  T. 
Co.  149  Ala.  88,  42  So.  868,  holding  that  owner  of  equity  of  redemption  may 
keep  senior  encumbrance,  purchased  by  him,  alive  as  a  protection  against  a 
junior  lien;  Brendt  v.  Brendt,  25  Misc.  35]^  53  N.  Y.  Supp.  1026,  holding  that 
mortgage  purchased  by  owner  by  descent  of  undivided  portion  of  land  does  not 
merge  so  as  to  let  in  intervening  lien;  Barnes  v.  Camack,  1  Barb.  392,  holding 
senior  mortgagee,  executing  satisfaction  and  taking  new  mortgage,  not  post- 
poned to  an  intervening  mortgage  unknown  to  him;  Knickerbocker  v.  Boutwell, 
2  Sandf.  Ch.  319,  holding  that  purchase  of  mortgage  on  one's  own  and  another's 
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land  merges  so  much  of  it  as  was  chargeable  on  the  purchaser's  land;  Casey  v. 
Buttolph,  12  Barb.  637,  holding  mortgage  purchased  by  one  of  two  sons  of 
mortgagor,  each  of  whom  received  a  quitclaim  from  their  father,  does  not 
merge  as  to  other  brother's  land;  Warner  v.  Blakeman,  36  Barb.  501,  holding 
that  mortgagee  in  possession,  purchasing  and  canceling  mortgage  debt  as  part 
of  consideration,  will  be  protected  against  judgment  creditors;  Payne  v.  Wilson, 
74  N.  Y.  348,  holding  that  equitable  mortgage  does  not  merge  on  taking  of  a 
legal  mortgage  so  as  to  be  postponed  to  an  intervening  mechanics*  lien;  Sheldon 
V.  Edwards,  35  N.  Y.  279,  holding  rights  under  a  chattel  mortgage  of  machinery 
in  mill  not  extinguished  on  purchase  of  equity  of  redemption  in  realty  mortgage; 
C'lift  V.  White,  12  N.  Y'.  519,  on  intention  as  determinative  of  merger  on  pur- 
chase at  sale  under  junior  lien  by  executor  of  senior  mortgagee;  Glenn  v.  Rudd, 
68  S.  C.  102,  102  A.  S.  R.  659,  46  S.  E.  555,  on  whether  conveyance  from  mort- 
gagor to  mortgagee  will  be  presumed  not  to  merge  in  absence  of  evidence  of  in- 
tention. 

Cited  in  reference  notes  in  63  A.  D.  298,  on  equitable  disfavor  as  to  doctrine 
of  merger  of  estates;  30  A.  S.  R.  245,  as  to  wlien  doctrine  of  merger  does  not 
apply;  77  A.  D.  353,  as  to  when  mortgage  and  equity  of  redemption  merge;  85 
A.  D.  538,  as  to  when  merger  occurs  by  mortgagee  becoming  owner  of  equity  of 
redemption. 

Cited  in  note  in  15  A.  D.  83,  on  merger  of  estates  in  realty. 

Distinguished  in  Townsend  v.  Provident  Realty  Co.  110  App.  Div.  226,  96  X. 
Y.  Supp.  1091,  holding  that  taking  of  title  by  senior  mortgagee  for  purpose  of 
giving  a  junior  mortgage  precedence  creates  a  merger;  Sherow  v.  Livingston, 
22  App.  Div.  530,  48  N.  Y.  Supp.  269,  holding  that  mortgagor  cannot  take  as- 
signments to  himself  of  mortgages,  and,  by  assigning  them,  give  priority  over  a 
subsequent  mortgage  prior  to  the  assignment;  Thompson  v.  Van  Vechten,  27  N. 
Y'.  508  (modifying  6  Bosw.  373,  which  reversed  5  Abb.'Pr.  458),  holding  chattel 
mortgage  extinguished  by  payment  with  debtor's  money  by  purchaser  at  sale, 
to  whom  it  was  fraudulently  assigned. 
Equitable  assignees  of  mortgage. 

Cited  in  note  in  5  L.R.A.  293,  on  who  are  equitable  assignees  of  mortgagor. 
Right  to  open  decree  or  judgment. 

Cited  in  Lilly  v.  Shaw,  59  111.  72,  holding  it  not  permissible  to  open  decree  as  a 
general  rule  except  by  a  bill  of  review,  after  close  of  term;  Herbert  v.  Howies, 
30  Md.  271,  refusing  to  vacate  enrolment  where  case  was  submitted  on  the 
merits;  Brinkerhoff  v.  Franklin,  21  N.  J.  Eq.  334,  holding  that  enrolment  may 
be  vacated  as  to  interests  not  heard  provided  there  was  no  laches  on  part  of 
applicant;  Tripp  v.  Vincent,  8  Paige,  176,  holding  that  enrolled  default  on 
irregular  service  of  process  will  be  opened  to  let  in  meritorious  defense  where 
there  was  no  laches;  Embury  v.  Bergamini,  24  N.  J.  Eq^  227,  upholding  power 
to  open  default  after  enrolment,  where  meritorious  defense  was  not  heard 
through  want  of  knowledge;  Rogan  v.  W^alker,  1  Wis.  631,  refusing  to  relieve 
against  a  default  attributable  to  applicant's  own  negligence  or  laches;  Hall  v. 
Lamb,  28  Vt.  86,  holding  that  opening  of  default  after  enrolment  to  let  in  de- 
fense on  merits  rests  in  discretion;  Low  v.  Mills,  61  Mich.  35,  27  N.  W.  877, 
holding  circumstances  insufficient  to  authorize  judicial  discretion  in  setting  aside 
default;  Keenan  v.  Strange,  12  Ala.  290,  holding  that  reversal  with  directions  aa 
to  particular  course  to  be  pursued  does  not  prevent  setting  aside  of  a  default 
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60  as  to  let  in  defense  on  merits;  Bishop's  Appeal,  26  Pa.  470,  holding  that  final 
decree  of  orphans*  court  may  be  corrected  on  petitiorf  for  rehearing  setting  forth 
grounds  of  application  verified  by  oath;  Hazard  v.  Durant,  12  R.  I.  99,  vacating 
default  on  motion  with  afiidavits  of  defense  by  respondent  in  contempt  for 
violation  of  injunction  and  unable  to  purge  himself;  Thompson  v.  Maxwell,  16 
Fla.  773,  on  power  to  open  decree  not  correctable  by  a  rehearing  or  bill  of 
review;  Ferguson  v.  Bruckman,  18  App.  Div.  358,  46  N.  Y.  Supp.  23,  upholding 
power  to  open  judgment  in  partnership  accounting,  already  paid,  so  as  to  let  in 
proof  inadvertently  omitted;  Nash  v.  Wetmore,  33  Barb.  155,  upholding  motion 
to  vacate  a  judgment  already  entered  and  appealed,  ^jrhere  only  a  partial  defense 
was  made  because  facts  were  unknown  until  after  the  taking  of  the  appeal. 

Cited  in  reference  notes  in  23  A.  S.  R.  286,  on  reopening  of  judgment;  73  A.  D. 
693;  36  A.  S.  R.  574, — as  to  when  judgment  of  foreclosure  will  be  opened  to  let 
in  defenses. 

Cited  in  notes  in  19  A.  D.  605,  on  power  of  equity  to  relieve  against  judgment 
at  law;  60  A.  S.  R.  640,  as  to  time  to  move  for  vacation  of  judgments  and 
decrees. 

Distinguished  in  Thompson  v.  Goulding,  5  Allen,  81,  holding  that  enrolment 
precludes  rehearing  in  absence  of  exceptional  circumstances. 

Criticized  in  Stribling  v.  Hart,  20  Fla.  235,  holding  that  simple  showing  of 
merits  without  proof  of  due  diligence  will  not  justify  opening  of  default. 
^Decree  suffered  by  negligence  of  counsel  or  representative. 

Cited  in  Day  v.  Allaire,  31  N.  J.  Eq.  303,  upholding  right  to  open  default 
where  failure  to  defend  was  caused  by  negligence  of  counsel;  Curtis  v.  Ballagh, 
4  Edw.  Ch.  635,  holding  that  infant  coming  of  age  may  open  enrolled  decree  to 
let  in  defense  not  interposed  by  guardian  ad  litem-;  Babcock  v.  Perry,  4  Wis. 
31,  holding  right  to  open  default  for  negligence  of  counsel  dependent  on  party's 
proving  a  defense  and  want  of  laches  on  his  own  part;  English  v.  Aldrich,  132 
Ind.  500,  32  A.  S.  R.  270,  31  N.  E.  456,  holding  right  to  annulment  of  decree  for 
mistake  or  fraud  dependent  on  diligence  and  application  within  a  reasonable 
time;  Volland  v.  Wilcox,  17  Neb.  46,  22  N.  W.  71,  holding  that  county  court 
may  vacate  its  own  judgments  during  term  at  which  rendered  for  sufficient 
cause;  Searles  v.  Christensen,  6  S.  D.  650,  60  N.  W.  29,  upholding  power  to  open 
judgments  for  negligence  of  counsel. 

Distinguished  in  McDowell  v.  Perrine,  36  N.  J.  Eq.  632,  holding  that  mistake 
or  error  of  counsel  is  no  groimd  for  a  rehearing. 
Power  of  chancery  as  to  taking  of  further  proof. 

Cited  in  Greenwich  Bank  v.  Loomis,  2  Sandf.  Ch.  70,  holding  that  purchaser 
pendente  lite  cannot  make  himself  a  party  by  supplemental  bill  after  decree 
except  in  an  extreme  case. 
Power  of  equity  to  relieve  against  mistakes  In  Judicial  proceedings. 

Cited  in  Beard  v.  Green,  61  Miss.  856,  holding  it  error  not  to  grant  motion  to 
remand  for  further  proof  before  entry  of  decree,  though  necessity  arose  from 
negligence;  Barthell  v.  Roderick,  34  Iowa,  517,  holding  error  as  to  amount  of 
judgment  in  action  on  note,  due  to  mistake  of  attorney,  correctable;  Knobloch  v. 
Mueller,  123  111.  554,  17  N.  E.  696,  on  power  to  relieve  on  same  rules  as  gov- 
ern the  setting  aside  of  contracts. 
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84  AM.  DEC.  S6S,  NODINE  v.  GREENFIEIiD,  7  PAIGE,  544. 
Title  to  land  pending  sale  by  executors. 

Cited  in  reference  notes  in  45  A.  D.  783,  on  vesting  of  fee  in  heirs  until  sale 
by  executors;  47  A.  S.  R.  895,  on  title  to  property  pending  sale  under  power 
vested  in  executor. 
Contingent  or  vested  future  devises. 

Cited  in  Parker  v.  Ross,  69  N.  H.  213,  45  Atl.  576,  holding  remainder  to 
children  of  certain  deceased  sisters  after  a  life  estate,  and,  if  no  cliildren  are 
then  living,  to  certain  other  devisees,  vested;  Leggett  v.  Hunter,  19  N.  Y.  446, 
holding  that  trust  for  use,  of  life  tenants  with  limitation  over  to  their  issue 
creates  vested  remainder  in  living  children  subject  to  let  in  those  subsequently 
born;  Williamson  v.  Field,  2  Sandf.  Ch.  533;  Wood  v.  Mather,  38  Barb.  473,— 
holding  vested  equitable  remainder  of  same  nature  created  where  there  was 
trust  for  life  tenant  and  to  convey  to  her  surviving  children;  Yeaton  v.  Roberts, 
28  N.  H.  459,  holding  vested  legal  remainder  of  same  kind  created  under  devise  to 
life  tenant  with  remainder  to  children  of  certain  persons  and  such  other  chil- 
dren as  they  may  thereafter  have;  Jones  v.  Knappen,  63  Vt.  391,  14  L.RJL.  293, 
22  Atl.  630,  holding  that  remaindermen  take  vested  interest  at  testator's  death 
under  will  giving  widow  life  estate  and  bequeathing  specific  sums  to  certain 
persons  with  residue  to  next  of  kin. 

Cited  in  reference  note  in  47  A.  D.  527,  as  to  when  devisee  takes  vested  re- 
mainder in  fee. 

Cited  in  note  in  10  E.  R.  C.  820,  on  vested  remainders. 

Distinguished  in  Byrnes  v.  Stilwell,  103  N.  Y.  463,  57  A.  R.  760,  9  N.  E.  241 
(modifying  38  Hun,  523),  holding,  on  a  devise  to  daughter  for  life  and  after 
her  death  to  her  lawful  child  or  children  or  their  children,  that  children  living 
at  death  of  testator  but  who  died  during  life  of  mother  without  issue  took  a 
vested  remainder  capable  of  alienation;  Tarocque  v.  Clark  (Saxton*s  Estate),  1 
Redf.  469,  1  Tucker,  32,  holding  that  legacies  of  personalty  payable  in  future 
vest  from  death  of  testator,  and  are  not  devested  by  death  of  legatee. 
Parties  to  a  foreclosure  suit. 

Cited  in  Daly  v.  Burchell,  13  Abb.  Pr.  N.  S.  264,  holding  that  neither  a 
mortgagor,  who  assigned  his  interest,  nor  his  heirs  in  case  of  his  death,  need  be 
joined;  Goebel  v.  Iflfla,  48  Hun,  21,  holding  same  of  children  born  after  fore- 
closure of  mortgage  on  land  devised,  who  could  have  no  interest  except  through 
their  parents  representable  by  them;  Williamson  v.  Field,  2  Sandf.  Ch.  533, 
holding  that  persons  having  vested  equitable  remainder  in  equity  of  redemption 
as 'well  as  trustee  vested  with  legal  title  must  be  joined;  New  York  Secur.  &  T. 
Co.  V.  Schoenberg,  87  App.  Div.  262,  84  N.  Supp.  359,  holding  that  statute  re- 
quires contingent  remainderman  to  be  joined  in  action  to  revive  and  be  subro- 
gated to  satisfied  mortgages  and  to  foreclose  them. 

Cited  in  note  in  27  A.  D.  224,  as  to  when  persons  not  represented  before  court 
are  boUnd  by  its  proceedings. 

Distinguished  in  Lockman  v.  Reilly,  95  N.  Y.  64,  holding  executrix,  buying 
property  at  sale  under  second  mortgage  belonging  to  estate,  and  not  beneficiaries 
under  will,  required  to  be  joined  in  foreclosure  of  a  senior  mortgage. 
Representation  and  devestiture  of  persons  not  in  being. 

Cited  in  notes  in  8  L.R.A.(N.S.)  68,  on  who  represent  the  unborn  in  judicial 
proceedings;  8  L.R.A.(N.S.)  60,  on  devestiture  of  estates  of  persons  not  in  being; 
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8  L.R.A.(N.S.)    71,  on  devestiture  of  estates  of  persons  not  in  being  by  fore- 
closure of  mortgages. 
Particular  owner  as  representative  of  contingent  estates  in  land. 

Cited  in  Ruggles  v.  Tyson,  104  Wis.  600,  48  L.R.A.  809,  79  N.  W.  766,  holding, 
as  a  general  rule,  that  owners  in  being  of  realty  stand  not  only  for  themselves 
but  for  all  that  come  after;  Gragg  v.  Gragg,  46  Misc.  1971  94  N.  Y.  Supp.  63, 
holding  that  payment  on  a  legacy  by  devisee,  operating  to  remove  bar  of  limi- 
tation, binds  contingent  interests  claiming  in  same  right;  Kent  v.  Church  of 
St.  Michael,  136  N.  Y.  10,  32  A.  S.  R.  093,  18  L.R.A.  331,  32  N.  E.  704,  holding 
children  bom  after  judgment  establishing  existence  of  lost  conveyance,  who 
could  have  no  interest  except  through  persons  in  whom  estate  was  then  vested, 
representable  by  them;  Fox  v.  Fee,  24  App.  Div.  314,  49  N.  Y.  Supp.  292, 
holding  children  born  after  an  action  of  partition  of  land  devised,  who  can 
have  no  interest  except  through  their  father,  representable  by  him;  Gray  v. 
Smith,  76  Fed.  626,  holding  that  widow,  disclaiming  under  will,  bars  contingent 
interests  of  after-born  children  by  joining  the  devisee  of  present  inheritance  in 
bill  to  quiet  title;  Sohier  v.  Williams,  1  Curt.  C.  C.  479,  Fed.  Cas.  No.  13,159, 
holding  that  life  tenant  and  contingent  remainderman  in  fee  may  represent  in- 
heritance in  bill  for  specific  performance,  though  their  interests  are  equitable, 
provided  issue  of  remainderman  take  in  case  he  does  not;  Brevoort  v.  Brevoort, 
70  N.  Y.  136;  Mead  v.  Mitchell,  17  N.  Y.  210,  72  A.  D.  466,— holding  that  sUtute 
makes  sale  under  judgment  of  partition  bar  future  contingent  interests  of 
persons  not  in  esse  without  publication  of  notice  to  unknown  parties,  though 
such  owners  may  take  as  purchasers;  Chaffin  v.  Hull,  49  Fed.  524,  holding 
interest  of  contingent  remainderman  not  barred  where  no  one  was  before  court 
except  a  trustee  of  an  executed  trust  and  a  life  tenant  whose  estate  was  to  be 
made  a  fee  by  the  decree. 

Distinguished  in  Irving  v.  Campbell,  24  Jones  &  S.  224,  4  N.  Y.  Supp.  103,  on 
inapplicability  of  rule  requiring  only  persons  in  esse  having  first  estate  of  in- 
heritance to  come  before  court  in  actions  to  reform  deed  conferring  on  persons 
in  esse  contingent  rights;  Brevoort  v.  Grace,  63  N.  Y.  246,  where  question  was 
as  to  power  of  legislature  to  extinguish  vested  or  contingent  interest  of  adults 
without  their  consent. 

Right  to  specific  performance  as  affected  by  delay. 

Cited  in  Parsons  v.  Gilbert,  46  Iowa,  33,  denying  right  to  vendor,  imable  to 
convey  until  four  months  after  stipulated  time,  where  purchaser  sustained 
damage. 

Distinguished  in  Liddell  v.  Sims,  9  Smedes  &  M.  696,  holding  right  to  rescis- 
sion dependent  on  proof  of  fraud  or  a  plain  and  palpable  mistake. 
''Issue*'  as  meaning  children. 

Cited  in  Cochrane  v.  Scheli,  140  N.  Y.  616,  36  N.  E.  971,  holding  that  gift  to 
grandchildren  named  and  in  case  of  death  of  any  over  to  "issue"  left  by  such 
one  was  gift  over  to  children  as  purchasers. 

84  AM.  DEC.  366,  REED  v.  WHEATON,  7  PAIGE,  668. 
Exhaustion  of  legal  remedies  as  precedent  to  creditor's  suit. 

Cited  in  Webster  v.  Clark,  26  Me.  313,  holding  averment  of  existence  of  Judg- 
ment, issuance  of  execution,  and  its  return  unsatisfied,  essential;  Wales  v. 
Lawrence,  36  N.  J.  Eq.  207,  refusing  to  set  aside  a  fraudulent  conveyance  where 
satisfaction  was  obtainable  under  a  levy;  Voorhees  v.  Howard,  4  Abb.  App.  Dec. 
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503,  4  Keyes,  371,  holding  that  issuance  of  execution  against  all  defendants 
liable  on  debt,  and  return  unsatisfied,  must  be  shown  by  bill  under  the  statute; 
Fenton  v.  Flagg,  24  How.  Pr.  499,  holding  that  due  issuance  of  execution  and 
return  unsatisfied  will  sustain  appointment  of  receiver. 

Cited  in  reference  notes  in  39  A.  S.  R.  888,  on  what  creditors'  bill  must  show 
to  entitle  him  to  relief;  90  A.  D.  288,  on  necessity  of  creditor's  exhausting 
remedy  at  law  before  filing  creditors'  bill;  44  A.  D.  722,  on  necessity  of  creditor 
having  judgment  and  execution  unsatisfied  to  maintain  bill  to  reach  debtor's 
equitable  assets  or  property  fraudulently  transferred. 
^Exhaustion  of  process  fn  county  of  debtor's  residence. 

Cited  in  Payne  v.  Sheldon,  63  Barb.  169;  Wilbur  v.  Collier,  Clarke  Ch.  315; 
Smith  V.  Fitch,  Clarke  Ch.  265, — holding  averment  that  execution  issued  to 
county  where  defendant  then  resided,  essential ;  Merchants*  &  M.  Bank  v. 
Griflith,  10  Paige,  619;  Wheeler  v.  Heermans,  3  Sandf.  Ch.  597,  4  N.  Y.  Leg. 
Obs.  382;  Durand  v.  Gray,  129  III.  9,  21  N.  E.  610,— holding  same  provided 
there  was  no  sufficient  excuse  and  execution  could  issue  in  any  county;  Stark 
V.  Cheathem,  2  Tenn.  Ch.  300..  holding  proof  of  issuance  of  execution  of  county 
of  residence,  and  return  unsatisfied,  sufficient  without  proof  that  execution  issued 
in  county  where  judgment  was  rendered;  Brown  v.  Bates,  10  Ala.  432,  holding 
issuance  of  execution  to  county  where  defendant  resides  at  time,  essential, 
though  burden  is  on  defendant  to  prove  issuance  to  wrong  county;  Salt  Lake 
Hardware  Co.  v.  Tintic  Mill  Co.  13  Utah,  423,  45  Pac.  200,  holding  that  return, 
unsatisfied,  of  an  execution  in  county  other  than  where  defendant  corporation 
resides  or  has  property  will  not  sustain  equity  action  against  shareholders; 
Minkler  v.  United  States  Sheep  Co.  4  N.  D.  507,  33  L.R.A.  546,  62  N.  W.  594, 
holding  right  of  judgment  creditor  to  appointment  of  receiver  dependent  on  issu- 
ance of  execution  in  county  of  defendant's  residence. 

Distinguished  in  Sayre  v.  Thompson,  18  Neb.  33,  24  N.  W.  383,  holding  re- 
turn, unsatisfied,  of  an  execution  in  original  county,  and  averment  that  defend- 
ant had  no  property  whatever  subject  to  execution,  sufficient;  Noon  v.  Firinegan, 
32  Minn.  81,  19  N.  W.  391,  holding  action  to  set  aside  fraudulent  conveyance  of 
legal  title  maintainable  upon  proof  of  judgment  and  its  docketing  at  location 
of  land. 

34  AM.  DEC.   8A8,  BRANDRETH  v.  liANCE,   8  PAIGE,  24. 

Injunction  against  threatened  torts  or  crimes. 

Cited  in  Montgomery  &  W.  P.  R.  Co.  v.  Walton,  14  Ala.  207,  holding  threat  to 
commit  personal  trespass  not  enjoinable;  Burnett  v.  Craig,  30  Ala.  136,  68  A.  D. 
115,  holding  quasi-criminal  proceedings  for  violation  of  city  ordinance  not 
enjoinable;  State  ex  rel.  Circuit  Attorney  v.  Uhrig,  14  Mo.  App.  413,  holding 
keeping  of  unlicensed  dramshop,  though  amounting  to  a  nuisance,  not  enjoinable; 
Carleton  v.  Rugg,  149  Mass.  550,  14  A.  S.  R.  446,  6  LJtA.  193,  22  N.  E.  55, 
holding  use  of  building  for  illegal  purposes  enjoinable  in  discretion  of  court 
if  respondents  admit  truth  of  petition;  Reynolds  v.  Everett,  67  Hun,  294,  22  N. 
Y.  Supp.  306,  on  impropriety  of  enjoining  combination  formed  to  entice  em- 
ployees from  service  in  absence  of  special  facts. 

Cited  in  reference  note  in  18  A.  S.  R.  564,  on  equity  jurisdiction  to  issue  in- 
junction. 

Cited  in  notes  in  89  A.  S.  R.  852,  on  injunction  against  right  of  privacy;  32 
L.R.A.  832,  on  prevention  of  speech  or  publication  as  interference  with  consti- 
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tutional  freedom  of  speech  and  of  the  press;  37  L.R.A.  786,  as  to  whether  a 
court  of  equity  can  protect  personal  rights  relating  to  the  intellectual,  emotional, 
and  moral  life. 

—  Scandalous  or  libelous  publications. 

Cited  in  Dailey  v.  Superior  Court,  112  Cal.  94,  53  A.  S.  R.  160,  32  L.R.A. 
273,  44  Pac.  458,  holding  theatrical  presentation  of  facts  in  criminal  case,  not 
enjoinable;  New  York  Juvenile  Guardian  Soc.  v.  Roosevelt,  7  Daly,  188,  holding 
libel  charging  mismanagement  of  a  juvenile   society,  not   enjoinable. 

Cited  in  reference  note  in  25  A.  S.  R.  628,  on  riglit  to  enjoin  libel. 

—  Agrainst  publications  injurious  to  trade  or  business. 

Cited  in  Montgomery  v.  South  Dakota  Retail  Merchants'  &  Hardware  Dealers' 
Asso.  150  Fed.  413,  holding  publication  of  retailer's  action  against  catalogue 
houses,  not  enjoinable;  De  Wick  v.  Dobson,  18  App.  Div.  391),  46  N.  Y.  Supp.  390, 
holding  same  of  libelous  advertisement;  Marlin  Fire  Arms  Co.  v.  Shields,  171  N. 
Y.  384,  69  L.R.A.  310,  64  N.  E.  163  (reversing  68  App.  Div.  88,  74  N.  \.  Supp. 
84),  holding  libel  relating  to  manufactured  article,  not  enjoinable;  Kidd  v. 
Horry,  28  Fed.  773,  18  W.  N.  C.  287;   Allegretti  Chocolate  Cream  Co.  v.  Rubel, 

83  111.  App.  658;  Life  Asso.  of  America  v.  Boogher,  3  Mo.  App.  173, — holding 
libel  on  business,  not  enjoinable;  Flint  v.  Hutchinson  Smoke  Burner  Co.  110 
Mo.  492,  33  A.  S.  R.  476,  16  L.R.A.  243,- 19  S.  W.  804,  holding  mere  slander  of 
title,  not  enjoinable;  Reyes  v.  Middleton,  36  Fla.  99,  51  A.  S.  R.  17,  29  L.R.A.  66, 
17  So.  937,  holding  libel  and  slander  of  title,  not  enjoinable  where  no  breach  of 
contract  is  involved;  Covell  v.  Chadwick,  153  Mass.  263,  25  A.  S.  R.  625,  26 
N.  E.  856,  holding  libels,  amounting  to  mere  false  representations  as  to  char- 
acter of  property,  not  enjoinable. 

—  Against  publications  of  private  nature. 

Cited  in  Corliss  v.  E.  W.  Walker  Co.  31  L.R.A.  283,  67  Fed.  434,  30  Abb.  N.  C. 
372,  holding  publication  of  life  of  an  inventor,  not  enjoinable  as  an  itivasion  of 
right  of  privacy;  Atkinson  v.  Doherty,  121  Mich.  372,  80  A.  S.  R.  507,  46  L.R.A. 
219,  80  N.  W.  285,  holding  use  of  private  name  and  likeness  of  deceased  person 
as  cigar  label,  not  amounting  to  libel,  not  enjoinable;  Murray  v.  Cast  Litho- 
graphic &  Engraving  Co.  8  Misc.  36,  28  N.  Y.  Supp.  271,  31  Abb.  N.  C.  266,  hold- 
ing publication  of  portrait  of  infant  child,  not  enjoinable  by  a  parent;  Owen  v. 
Partridge,  40  Misc.  416,  82  N.  Y.  Supp.  248,  holding  exhibition  or  publication 
of  photograph  and  measurements  of  suspected  criminal,  not  enjoinable;  Wet- 
more  V.  Scovill,  3  Edw.  Ch.  615,  holding  publication  of  private  letters  of  busi- 
ness without  literary  or  pecuniary  value,  not  enjoinable;  Wookey  v.  Jadd,  4 
Duer,  696    (dissenting  opiniou),  on  same   point. 

84  AM.  DEC.  371,  BELIi  v.  LOCKE,  8  PAIGE,  75. 
Relief  against  appropriation  of  name  or  trademarlc. 

Cited  in  Coffeen  v.  Brunton,  4  McLean,  516,  Fed.  Cas.  No.  2,946,  holding 
fraudulent  simulation  of  trademark,  enjoinable;  Ex  parte  Walker,  1  Tenn.  Ch. 
97;  Newby  v.  Oregon  C.  R.  Co.  Deady,  609,  Fed.  Cas.  No.  10,144,— holding  ap- 
propriation of  corporate  name,  enjoinable;  Taylor  v.  Carpenter,  11  Paige,  292, 
2  Sandf.  Ch.  601,  42  A.  D.  114,  holding  coloring  and  labeling  of  thread  as  near 
like  rivals,  as  possible,  enjoinable;  Tallcot  v.  Moore,  6  Hun,  106,  holding  use  of 
similar  labels  and  advertisements,  not  ordinarily  misleading,  not  enjoinable; 
Radam  v.  Microbe  Destroyer  Co.  81  Tex.  122,  26  A.  S.  R.  783,  16  S.  W.  990, 
holding  use  of  similar  labels  and  packages  not  calculated  to  deceive  an  ordinary 
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purchaser,  not  enjoinable;  Colton  v.  Tliomas,  7  Phila.  257,  26  Phila.  Leg.  Int.  5, 
2  Brewst.  (Pa.)  308,  holding  use  by  former  employee  of  a  simulated  card  and 
sign  calculated  to  deceive  by  difference  in  size  of  letters,  enjoinable;  Farwers* 
Loan  &  T.  Co.  v.  Farmers'  Loan  &  T.  Co.  21  Abb.  N.  C.  104,  1  N.  Y.  Supp.  44, 
holding  that  "F.  L.  &  T.  Co.  of  Kansas"  will  be  enjoined  from  advertising  with- 
out word  "Kansas"  at  suit  of  "F.  L.  &  T.  Co.;"  Corwin  v.  Daly,  7  Bosw.  222, 
holding  that  "Club  House"  proprietor  cannot  enjoin  use  of  name,  "London  Club 
House,"  where  labels  and  color  of  boxes  were  different;  Bloss  v.  Bloomer,  23 
Barb.  604,  on  enjoinment  of  unauthorized  use  of  an  author's  or  inventor's  trade- 
mark; Tyack  v.  Bromley,  4  Edw.  Ch.  258,  1  Barb.  Ch.  519,  on  whether  port 
wardens,  without  exclusive  right,  can  enjoin  assimilation  of  their  business  and 
calling,  operating  to  mislead  the  public;  Howe  v.  Searing,  6  Bosw.  354,  19  How. 
Pr.  14,  10  Abb.  Pr.  264  (dissenting  opinion),  on  enjoinment  of  fraudulent  use 
of  another's  name  in  business;  Smith  v.  Gibbs,  44  N.  H.  335,  on  protection  from 
rivals,  fraudulently  holding  themselves  out  as  conducting  an  established  busi- 
ness; Taylor  v.  Carpenter,  2  Woodb.  &  M.  1,  Fed.  Cas.  No.  13J85,  holding  that 
alien,  whose  marks  on  goods  are  used  by  others  and  sold  as  his,  may  recover 
damages;  Marsh  v.  Billings,  7  Cush.  322,  64  A.  D.  723,  holding  that  carriage 
proprietor,  authorized  to  use  name  of  hotel,  can  maintain  case  against  others 
using  the  name  for  soliciting  of  business. 

Distinguished  in  AppoUinaris  Co.  v*.  Scherer,  23  Blatchf.  459,  27  Fed.  18, 
holding  that  owner  of  contract  for  exclusive  sale  of  mineral  water  in  certain 
countries  cannot  enjoin  sales  of  Same  product  rightfully  purchased  abroad  and 
shipped  to  this  country;  Oilman  v.  Hunnewell,  122  Mass.  139,  holding  (Certain 
alleged  similarity  in  labels  and  packages  of  patent  medicines,  insufficient  to  war* 
rant  inference  of  fraud.  , 

Cited  in  notes  in  47  A.  D.  287,  on  what  trademark  may  be  applied  to  and 
protection  of  same;  5  L.R.A.  130,  on  violation  of  trademarks;  9  L.R.A.  150, 
on  protection  of  right  to  sole  use  of  trademark;  1  L.R.A.  46,  on  right  to  restrain 
unauthorized  use  of  trademark  as  fraud;  17  L.R.A.  131,  on  refusal  of  courts  to 
protect  a  trademark  which  contains  a  fraud. 
—  Appropriation  of  name  of  publication. 

Cited  in  Potter  v.  McPherson,  21  Hun,  659,  holding  that  owners  of  book 
"National  System  of  Penmanship"  can  enjoin  use  of  name  "Independent  National 
System  of  Penmanship;"  Munro  v.  Tousey,  129  N.  Y.  38,  14  L.RAi.  245,  29 
N.  E.  9,  holding  that  use  of  name  "Old  Sleuth"  to  designate  serial  publications 
does  not  give  right  to  injunction  against  use  of  word  "Sleuth"  in  similar  stories; 
American  Grocer  Pub.  Asso.  v.  Grocer  Pub.  Co.  25  Hun,  398,  holding  that 
"American  Grocer"  can  enjoin  use  of  name  "Grocer"  by  paper  of  like  character; 
Matsell  V.  Flanagan,  2  Abb.  Pr.  N.  S.  469,  holding  that  '*National  Police  Gacstte" 
can  enjoin  use  of  name  "United  States  Police  Gazette,"  actually  printed  so  as 
to  deceive  the  public;  Commercial  Advertiser  Asso.  v.  Haynes,  26  App.  Div. 
279,  49  N.  Y.  Supp.  938,  holding  that  "Commercial  Advertiser"  cannot  enjoin 
use  of  name  "New  York  Commercial"  by  different  kind  of  a  paper ;.  Gannett  v. 
Ruppert,  119  Fed.  221,  holding  that  periodical  "Comfort"  circulating  in  rural 
district  cannot  enjoin  use  of  name  "Home  Comfort"  by  juvenile  paper. 

Cited  in  reference  note  in  42  A.  D.  117,  on  right  to  injunction  against  publish- 
ing newspaper  of  same  name. 

Cited  in  note  in  33  A.  R.  336,  on  right  to  enjoin  fraudulent  imitation  of 
name  of  a  publication. 
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Good  will  as  recognizable  in  equity. 

Cited  in  Moorehead  v.  Hyde,  38  Iowa,  382,  holding  contract  for  sale  of  good 
will,  capable  of  specific  performance;  Perkins  v.  Currier,  3  Woodb.  &  M.  69, 
Fed.  Cas.  No.  10,985,  on  recognition  of  good  will  by  equity. 

Cited  in  note  in  3  L.R.A.  769,  on  good  will  in  business  as  property. 

84  AM.  DEC.  374,  McMORINE  v.  STOREY,  20  N.  G.  829   (4  DEV.  &  B. 

L.)    189. 
XHio  is  an  executor  de  son  tort. 

Cited  in  reference  notes  in  85  A.  D.  423,  on  definition  of  executor  de  son  tort; 
46  A.  D.  778,  as  to  how  executor  de  son  tort  is  constituted  and  liability  of. 

Cited  in  notes  in  85  A.  D.  424,  on  what  acts  constitute  person  executor  de 
son  tort;  17  A.  D.  661,  on  one  intermeddling  with  decedent's  estate  under  color- 
able right  as  executor  de  son  tort;  98  A.  S.  R.  198,  on  intermeddlers  after  letters 
testamentary  or  of  administration  have  issued  as  executors  de  son  tort. 
—  Fraudulent  grantee  as. 

Cited  in  McLean  v.  Weeks,  61  Me.  277  (dissenting  opinion),  on  the  liability 
of  a  fraudulent  donee  as  an  executor  de  son  tort. 

Cited  in  reference  notes  in  38  A.  D.  683,  on  liability  of  fraudulent  donee  to 
creditors  of  donor;  44  A.  D.  49,  on  liability  to  creditor  as  executor  de  son  tort 
of  donee  under  deed  fraudulent  as  to  creditors. 
Liability  of  personal  representative. 

Cited  in  notes  in  65  A.  J).  439,  on  power,  title,  and  liability  of  executor  de 
son  tort;  85  A.  D.  427,  on  liability  of  executor  or  administrator  for  his  own 
acts  before  qualifying. 
Right  of  administrator  to  property  fraudulently  assignned. 

Cited  in  Burton  v.  Farinholt,  86  N.  C.  260,  denying  right  to  recover  proceeds 
of  insurance  fraudulently  assigned  by  intestate. 
Admissibility  of  former  testimony  of  deceased  witness. 

Cited  in  Smith  v.  Hawley,  8  S.  D.  363,  66  N.  W.  942;  Bryan  v.  Malloy,  90 
N.  C.  508, — holding  it  incompetent  unless  the  parties  and  issues  are  the  same. 

Cited  in  reference  notes  in  49  A.  D.  282;  64  A.  D.  592,— on  evidence  of  de- 
ceased witness's  testimony  given  in  another  suit. 

Cited  in  notes  in  63  A.  D.  633,  on  admissibility  of  evidence  of  witness's  testi- 
mony on  former  trial;  91  A.  S.  R.  199,  on  admissibility  of  evidence  given  on 
former  trial,  in  other  action  or  proceeding. 

84  AM.  DEC.  376,  ANDERS  v.  MEREDITH,  20  N.  C.  839   (4  DEV.  &  B. 

li.)    199. 
Actionable  injury  by  cotenant. 

Cited  in  Moody  v.  Buck,  1  Sandf.  304,  holding  negligence  by  one  cotenant  in 
exclusive  possession  not  actionable  by  another;  Arthur  v.  Gayle,  38  Ala.  259, 
holding  sale  of  slaves  by  owner  of  particular  estate  actionable  by  remainder- 
man. 

Form  of  action  against  cotenant. 

Cited  in  Bond  v.  Hilton,  44  N.  C.  (Busbee,  L.)  308,  69  A.  D.  652,  holding 
case  maintainable  for  partial  injury  while  total  destruction  will  sustain  trespass 
or  trover;  Alderson  v.  Schulze,  64  Wis.  460,  24  N.  W.  492,  holding  total  de- 
struction or  its  equivalent  necessary  to  sustain  trover;  Grim  v.  Wicker,  80  N. 
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C.  343,  holding  destruction,  carrying  beyond  state,  or  sale  so  as  to  prevent  re- 
covery, when  perishable,  essential  to  sustain  trover. 

Cited  in  reference  notes  in  58  A.  D.  385,.  on  forcible  entry  and  unlawful  de- 
tainer between  cotenants;  82  A.  D.  496,  on  trespass  by  one  contenant  against 
another.  • 

Cited  in  note  in  10  L.R.A.  (N.S.)    214,  on  trespass  quare  dausum  f regit  by 
tenant  in  common  of  realty  against  cotenant. 
Discretion  as  to  amendments. 

Cited  in  State  v.  Swepson,  84  N.  C.  827,  holding  amendment  so  as  to  show 
absence  of  prisoner  at  trial,  discretionary;  State  v.  Swepson,  83  N.  C.  584,  on 
same  point. 

84  AM.  DSC.  878,  HOBAH  T.  liONO,  20  X.  G.  416  (4  DEV.  &  B.  L./ 
274,  Collection  of  Judgment  enjoined  In  86  N.  C.  (1  Ired.  Eq,)  858, 
86  A.  D.  48. 

Bight  of  suit  on  note  taken  by  one  for  another. 

Cited  in  McGuilin  v.  Coyle,  16  Okla.  648,  6  L.R.A.(N.S.)  524,  86  Pac.  962 
(dissenting  opinion),  on  right  of  director  to  recover  on  note  taken  in  his  own 
name  for  railroad;  White  v.  Griffin,  47  N.  C.  (2  Jones,  L.)  3,  holding  adminis- 
trator of  deceased  person  indebted  to  him  on  bills  payable  to  former  "as  cashier, "* 
entitled  to  retain  against  creditors. 

Cited  in  reference  notes  in  53  A.  S.  R.  311,  on  words  of  description  in 
negotiable  instrument;  49  A.  D.  314,  on  necessity  for  plaintiff  suing  on  bill  of 
exchange  to  show  title. 

Cited  in  notes  in  35  A.  D.  113;  42  A.  D.  378,— on  who  may  sue  on  note  payable 
to  cashier;  12  A.  D.  715,  on  principal's  right  to  sue  on  notes  to  cashiers  of  banks 
and  to  agents  of  other  corporations. 

Disapproved  in  Lookout  Bank  v.  Aull,  93  Tenn.  645,  42  A.  S.  R,  934,  27  S. 
W.  1014,  holding  that  bank,  discounting  note  payable  to  cashier,  can  maintain 
suit  in  its  own  name. 

84  AM.  DEC.  879,  UBWIS  v.  MOBLET,  20  N.  G.  467   (4  DEV.  &  B.  L.) 

828. 
Presumption  of  death  from  absence. 

Cited  in  reference  notes  in  53  A.  D.  402,  on  presumption  of  death  from 
absence;  68  A.  D.  303;  83  A.  D.  526, — on  presumption  of  death  after  seven 
years*  absence. 

Cited  in  note  in  92  A.  D.  705,  on  presumption  of  death. 
Bight  of  remainderman  on  sale  of  slave  by  owner  of  particular  estate. 

Cited  in  Isler  v.  Isler,  88  N.  C.  576,  upholding  right  to  proceeds  with  interest 
from  death  of  life  tenant;  Haughton  v.  Benbury,  55  N.  C.  (2  Jones,  Eq.)  337, 
holding  that  fraudulent  disposal  by  life  tenant  creates  right  to  proceeds  in 
equity  notwithstanding  death  of  slave. 

Cited  in  reference  note  in  47  A.  D.  527,  on  remedies  of  reversioner  or  re- 
mainderman for  injury  to  freehold. 

Cited  in  note  in  14  A.  S.  R.  629,  on  mode  of  determining  rights  and  remedies 
of  reversioners  and  remaindermen. 
—  Bight  to  maintain  trover. 

Cited  in  Philips  v.  Martiney,  10  Gratt.  333,  holding  trover  not  maintainaUo 
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against  one  purchasing  slave  during  continuation  of  life  estate;  Cdle  v.  Robin- 
son, 23  N.  C.  (1  Ired.  L.)  541,  holding  trover  not  maintainable  against  a  co- 
remainderman,  purchasing  life  estate  and  removing  slave  during  its  continuance; 
Harvey  v.  Epes,  12  Gratt.  153,  on  whether  a  sale  renders  hirer  of  slaves  for  a 
year  liable  in  trover;  Green  v.  Fagan,  15  Ala.  335,  on  whether  sale  of  slaves 
creates  a  liability  for  conversion  where  there  was  an  outstanding  life  interest. 
When  trover  maintainable  generally. 

Cited  in  reference  note  in  32  A.  S.  R.  487,  as  to  when  trover  is  maintainable. 

—  Rl j?ht  of  property  and  possession  necessary  to  sustain  trover. 

Cited  in  Lapp  v.  Pinover,  27  111.  App.  169;  Robison  v.  Hardy,  22  111.  App. 
612, — holding  right  to  immediate  possession  at  time  of  conversion,  essential; 
Brazier  v.  Ansley,  33  N.  C.  (11  Ired.  L.)  12,  51  A.  D.  408,  holding  right  of  prop- 
erty and  of  possession^at  time  of  conversion,  essential;  Jones  v.  Bailed,  52  N.  C. 
(7  Jones,  L.)  152,  holding  by  analogy  that  right  to  waive  conversion  and  sue 
in  assumpsit  is  exerciseable  only  where  there  was  a  right  to  money  at  conver- 
sion. 

Cited  in  reference  notes  in  38  A.  D.  511,  on  property  necessary  to  maintenance 
of  trover;  97  A.*S.  R.  623,  on  title  and  possession  sufficient  to  maintain  trover; 
69  A.  D.  772,  as  to  what  possession  and  title  are  necessary  to  maintain  trover; 
48  A.  D.  76,  on  necessity  of  plaintiff  in  trover  showing  title  in  himself  and  pos- 
session at  the  time  of  conversion. 
Conversion  of  commercial  paper. 

Cited  in  note  in  2  L.R.A.  449,  on  conversion  of  commercial  paper. 
Burden  of  proof  on  remainderman. 

Cited  in  Ladd  v.  Byrd,  113  N.  C.  466,  18  S.  E.  666,  holding  that  owner  of  re- 
mainder after  a  homestead  estate  must  prove  death  of  homesteader  and  arrival 
at  full  age  of  youngest  child. 

S4  AM.  DEC.  S82,  THROWER  v.  McINTIRE,  20  N.  C.  49S  (4  DP:V.  &  B. 

li.)    859. 
Right  of  action  on  real  covenant  on  death  of  covenantee. 

Cited  in  Mills  v.  Abrahis,  41  N.  C.  (6  Ired.  Eq.)  456,  holding  that  right  to 
rescind  deed  for  want  of  title  is  in  heirs  and  not  in  executor;  Rutherford  v.  Green, 
37  N.  C.  (2  Ired.  Eq.)  121,  on  whether  administrator  of  obligee  can  sue  on 
bond  for  a  conveyance. 

84  AM.  DEO.  888,  STATE  v.  HOOVER,  20  N.  C.  500   (4  DEV.  &  B.  li.) 

365. 
Uliat  constitutes  murder. 

Cited  in  reference  notes  in  52  A.  D.  736,  on  distinguishing  between  murder 
and  manslaughter;  34  A.  D.  401,  on  what  constitutes  murder  in  the  first  de- 
gree;  42  A.  D.   153,  on   what  constitutes  murder. 

Cited  in  notes  in  38  A.  S.  R.  80,  on  causing  death  by  act  calculated  to  pro- 
duce fatal  results  as  murder  or  manslaughter;  3  L.R.A.  646,  on  liability  to 
indictment  for  negligently  causing  death. 

—  Homicide  by  excessive  chastisement. 

Cited  in  State  v.  Shaw,  64  S.  C.  566,  92  A.  S.  R.  817,  60  L.R.A.  801,  43 
S.  E.  14,  holding  death  of  child  from  moderate  punishment  by  parent,  man- 
Blaughter,  though  jury  may  infer  intent  to  murder;    State  v.  Bobbins,  48  N 
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C.    (3  Jones,  L.)   249,  holding  that  death  of  slave  from  wanton  and  excessive 
punishment  does  not  reduce  crime  to  manslaughter. 

Cited  in  reference  note  in  92  A.  S.  R.  820,  on  unintentional  homicide  of 
servant. 

Cited  in  note  in  60  L.R.A.  804,  on  homicide  of  servant,  slave,  or  apprentice 
by  excessive  or.  improper  chastisement. 
Intent  to  kill  as  element  in  murder. 

Cited  in  State  v.  Shirley,  64  N.  C.  610,  holding  intent  to  kill  or  do  great 
bodily  harm,  essential. 
Proof  of  other  crime  to  show  intent. 

Cited  in  reference  note  in  21  A.  S.  R.  399,  on  proof  of  other  crime  to  show- 
intent  to  commit  murder. 

34  AM.  DEC.  887,  STATE  v.  POOR,  20  N.  C.  519  (4  DEV.  &  B.  L.)  S84. 
What  constitutes  a  levy. 

Cited  in  Long  v.  Hall,  97  N.  C.  286,  2  S.  E.  229,  holding  actual  or  con- 
structive seizure,  essential. 

Cited  in  reference  notes  in  36  A.  D.  717,  on  what  is  a  sufficient  levy  of  at- 
tachment; 9  A.  S.  R.  504,  on  what  is  necessary  to  constitute  a  valid  levy; 
48  A.  D.  449,  on  necessity  of  actual  seizure  to  levy  of  personalty;  73  A.  D. 
616,  on  incompleteness  of  levy  of  attachment  without  actual  seizure  or  some 
other  equivalent  act  of  notoriety;  38  A.  D.  397,  on  levy  of  attachment  on 
growing  crops. 

Cited  in  note  in  16  L.R.A.(N.S.)   1049,  on  proper  mode  of  levying  on  grow- 
ing crop. 
Priority  under  writ  as  determined  by  levy. 

Cited  in  Penland  v.  Leatherwood,  101  N.  C.  509,  9  A..S.  R.  38,  8  8.  E.  234, 
holding  that  levy  and  not  the  judgment  determines  right  to  lien  on  personalty, 
though  otherwise  if  realty  is  involved. 

84  AM.  DEO.  388,  DEAVER  t.  RICE,  20  X.  O.  .567    (4  DEV.  &  B.  L.) 

481. 
Rights  of  property  in  rent  reserved  in  products. 

Cited  in  Gordon  v.  Armstrong,  27  N.  C.  (6  Ired.  L.)  409,  holding  that 
execution  cannot  be  levied  on  lessor's  unallottecl  share  of  crop  reserved  as 
rent;  Haywood  v.  Rogers,  73  N.  C.  320;  Ross  v.  Swaringer,  31  N.  C.  (9  Ired. 
L.)  481, — denying  lessor's  right  to  take  possession  of  crop  under  like  agree- 
ment; Harrison  v.  Ricks,  71  N.  C.  7,  holding  that  lessee  can  sell  crop  under 
like  agreement;  Howland  v.  Forlaw,  108  N.  C.  567,  13  S.  E.  173,  holding  that 
statute  does  not  give  lessor  a  lien  on  product  reserved  as  rent,  except  in  leases 
of  agricultural  land. 

Cited  in  reference  note  in  35  A.  D.  124,  on  ownership  of  crop  where  land  is 
let  on  shares. 

Cited  in  notes  in  61  A.  D.  278,  on  rent  payable  in  produce  or  services;  23 
L.R.A.  261,  on  crops  of  landlord  and  tenant  as  personal  property  for  pur- 
pose of  levy  and  sale;  51  A.  D.  411,  on  inchoate  interest  of  croppers  not  be- 
ing subject  to  execution. 

Distinguished  in  Kornegay  v.  Collier,  65  N.  C.  69,  holding  that  execution 
sale  of  lessor's  interest  in  lease  for  years  passes  rent  reserved  but  not  yet 
Oue. 
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Relation  of  lessor  to  third  persons  in  regard  to  leased  property. 

Cited  in  Biggs  v.  Ferrell,  34  N.  C.    (12  Ired.  L.)    1,  holding  lessor  of  ferry 
not  liable  to  third  person  for  damage  from-  mismanagement  by  lessee. 
Relation  of  landlord  and  tenant  on  shares. 

Cited  in  Neal  v.  Brandon,  70  Ark.  79,  66  S.  W.  200,  holding  it  exists  where 
•exclusive  possession  was  in  occupant,  and  the  owner  was  to  receive  a  part  of 
crop  as  rent. 

Cited  in  note  in  37  A.  D.  319,  on  agreement  to  work  land  on  shares  as 
making  occupier,  tenant  and  owner  of  crops. 
Passing  to  purchaser  of  land  of  rent  due  in  future. 

Cited  in  reference  note  in  61  A.  D.  370,  on  passing  of  rent  reserved  on 
lease  for  years  not  yet  due  with  reversion  to  purchaser  of  lessor's  interest  at 
execution  sale. 

34  AM.  DEC.  390,  HAFXER  v.  IRWIN,  20  N.  C.  570   (4  D£V.  &  B.  li.) 

433. 
Conflict  between  clauses  in  deed. 

Cited  in  Wilkins  v.  Norman,  139  N.  C.  40,  111  A.  S.  R.  767,  61  S.  E.  797; 
Blackwell  v.  Blackwell,  124  N.  C.  269,  32  S.  E.  676,— -holding  that  first  clause 
will,  prevail. 

^—Between  habendum  and  granting  clause. 

Cited  in  Berridge  t.  Glassey,  16  W.  N.  C.  256,  42  Phila.  Leg.  Int.  256; 
Smith  V.  Smith,  71  Mich.  633,  40  N.  W.  21,— holding  that  habendum  is  void 
in  such  a  case;  Wilson  v.  Terry,  130  Mich.  73,  89  N.  W.  566,  holding  that 
habendum  will  prevail  if  such  appears  to  be  the  intention  from  the  entire 
instnmient;  Utter  v.  Sidman,  170  Mo.  284,  70  S.  W.  702,  holding  that  ha- 
i>endum  may  be  looked  to  for  the  intention  unless  necessarily  repugnant; 
Kirtland  v.  Purdy  University,  7  Lea,  243,  holding  that  habendum  cannot 
abridge  estate  given  in  the  premises;  Beecher  v.  Hicks,  7  Lea,  207,  holding 
that   modem   tendency   is    to    look   for   intention   regardless   of   formal   parts. 

Cited  in  reference  notes  in  63  A.  D.  228;  94  A.  D.  369,— on  effect  of  repug- 
nancy between  premises  and  habendum  clause  in  deed;  69  A.  D.  110,  on  va- 
lidity of  habendum  clause  repugnant  to  premises  of  deed;  46  A.  D.  214,  on 
validity  of  reservation  in  habendum  of  deed  repugnant  to  estate  granted;  65 
A.  D.  407,  on  invalidity  of  habendum  of  deed  which  is  repugnant  to  estate  in 
premises. 

Cited  in  note  in  66  A.  H.  328,  on  conflict  between  habendum  and  granting 
-clauses  of  deed. 
Proper  contents  of  habendum. 

Cited  in  Midgett  v.  Brooks,  34  N.  C.  (12  Ired.  L.)  145,  66  A.  D.  406,  hold- 
ing that  covenant  may  appear  for  first  time  in  the  habendum. 

Distinguished  in  McLeod  v.  Tarrant,  39  S.  C.  271,  20  L.R.A.  846,  17  S.  E. 
773    (dissenting   opinion),   on   inability  of  grantee  first  appearing  in   haben- 
dum to  take  under  the  deed. 
Necessity  of  habendum  clause. 

"Cited  in  note  in  14  E.  R.  C.  788,  on  necessity  of  habendum  clause  in  deed 
of  conveyance  and  right  to  resort  to  habendum  to  ascertain  intention  of 
^antor. 

Am.  Dec.  Vol.  V.- 
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34  AM.  DEC.  392,  JONES  t.  JUDKINS,  20  N.  C.  501   (4  DEV.  A  B.  L.) 

454. 
Priority  under  writ  as  determined  by  levy. 

Cited  In  Burnham  v.  Dickson,  6  Okla.  112,  47  Pac.  1059,  holding  that 
junior  attachment,  first  levied,  prevails  over  senior  lexecution;  Phillips  v. 
Johnston,  77  N.  C.  227,  holding  that  prior  purchaser  under  junior  judgment 
gets  title,  prior  to  Code,  against  subsequent  one  under  a  senior  judgment; 
Isler  V.  Moore,  67  N.  C.  74,  holding  that  prior  purchaser  gets  title  against  a 
subsequent  one  under  an  execution  of  equal  teste;  Alexander  v.  Springs,  27 
N.  C.  (5  Ircd.  L.)  475,  holding  that  levy  and  not  teste  of  execution  deter- 
mines rights  as  against  purchaser  under  deed;  Watt  v.  Johnson,  49  N.  C. 
(4  Jones,  L.)  190,  holding  that  sheriff  may  return  nulla  bona  to  execution^ 
tested  before,  but  not  coming  into  his  hands  until  after,  debtor's  assignment; 
Pcnland  v.  ^eatherwood,  101  N.  C.  509,  9  A.  S.  R.  38,  8  S.  E.  234,  holding  that 
judgment  creates  lien  on  personalty  from  time  of  levy,  though  otherwise  as 
to  realty;  Field  v.  Milburn,  9  Mo.  492,  holding  that  executions  take  priority 
from  levy,  and  not  from  time  of  delivery  to  officer;  Grant  v.  Hughes,  82  N.  C. 
216,  holding  personalty  allotted  to  widow  as  her  year's  support  subject  to- 
execution  against  husband,  tested  before  death  but  issued  afterwards;  Dobson 
V.  Prather,  41  N.  C.  (6  Ired.  Eq.)  31,  on  right  of  purchaser  under  junior  exe- 
cution first  levied  to  property  exempt  from  lien  of  senior  execution  regard- 
less of  notice;  McDaniel  v.  Nethercut,  53  N.  C.  (8  Jones,  L.)  97,  on  superior- 
ity of  first  levy  as  between  two  officers  with  writs  of  execution. 

Cited  in  reference  note  in  70  A.  D.  675,  on  senior  judgment  lien  being  lost 
by  sale  of  premises  under  junior  judgment  and  execution. 

Cited  in  note  in  12  A.  D.  595,  on  sale  under  junior  writ. 
Conclusiveness  of  record. 

Cited  in  Doe  ex  dem.  Burke  v.  Elliott,  26  N.  C.  (4  Ired.  L.)  355,  42  A.  D. 
142,  holding  proceedings  in  county  couft  on  return  of  levy  including  rendi- 
tion of  judgment  and  issuance  of  execution,  not  subject  to  collateral  attack; 
Spillman  v.  Williams,  91  N.  C.  483,  holding  justice's  judgment  in  attachment^ 
not  subject  to  collateral  attack  for  insufficiency  of  affidavit. 

Cited  in  reference  notes  in  69  A.  D.  381,  on  right  to  impeach  record  by  evi- 
dence aliunde;  74  A.  D.  138,  on  contradiction  of  record  by  parol;   11  A.  S.  R. 
748,   on   judicial   record   as   evidence   of  matters   therein  contained;   42   A.  D> 
155,  on  collateral  impeachment  of  truth  of  facts  certified  in  record. 
Effect  of  execution  lien  on  debtor's  estate. 

Cited  in  Horton  v.  McCall,  66  N.  C.  159,  holding  that  it  does  not  devest 
title,  but  amounts  only  to  a  charge. 

Cited  in  note  in  11  A.  D.  772,  773,  on  time  from  which  execution  binds  prop- 
erty. 
liien  of  Judgment. 

Cited  in  Alsop  v.  Moseley,  104  N.  C.  60,  10  S.  E.  124,  holding  that  statute 
does  not  make  simple  rendition  of  judgment,  without  docketing  at  location  of  land,, 
operate  as  a  lien. 

S4  AM.  DEC.  S95,  TYIiER  v.  MORRIS,  20  N.  G.  625   (4  DEV.  A  B.  I/.) 

487. 
Writ  of  error  coram  nobis  to  correct  error  in  fact. 

Cited  in  Howard  v.  SUte,  68  Ark.  229,  24  S.  W.  8,  holding  that  it  does  not  lie^ 
after  expiration  of  time  for  obtaining  new  trial,  on  ground  of  new  evidence. 
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Cited  in  notes  in  18  L.R.A.  841,  on  right  to  writ  coram  nobis;  18  L.R.A.  842, 
on  procedure  as  to  writ  coram  nobis;  46  A.  D.  260,  261,  wi  practice  under  writ 
of  error  coram  nobis. 
Writ  of  error  coram  nobis  as  a  matter  of  discretion. 

Cited  in  State  v.  Wallace,  209  Mo.  358,  108  S.  W.  642,  holding  that  its  grant 
or  refusal  is  a  matter  of  discretion;  Milam  County  v.  Robertson,  47  Tex.  222; 
Lynn  t.  Lowe,  88  N.  C,  478  (dissenting  opinion),— on  same  point. 

Cited  in  reference  note  in  79  A.  D.  686,  on  issuance  of  writ  of  error  coram  nobis 
as  in  discretion  of  court. 

Cited  in  note  in  97  A.  S.  R.  365,  as  to  whether  writs  of  error  coram  nobis  and 
writs  of  error  coram  vobis  are  writs  of  right. 
Bifect  of  appeal. 

Cited  in  reference  notes  in  69  A.  D.  672,  on  effect  of  appeal  on  proceedings  of 
lower  court;  49  A.  D.  695,  on  effect  of  appeal  or  error  as  supersedeas.  ,,  , 

34  AM.  DEC.  396,  STi^TE  v.  HILL,  20  X.  C.  629   (4  DEV.  &  B.  L.)   491. 
Right  to  kill  in  self-defense. 

Cited  in  State  v.  Kennedy,  91  N.  C.  572,  holding  it  not  justifiable  unless  slayer 
was  closely  pressed  and  retreated  in  good  faith  as  far  as  possible  and  convenient; 
State  V.  Chavis,  80  N.  C.  363,  holding  it  not  excusable  without  proof  of  retreat  or 
prevention  by  fierceness  of  the  fight,  or  that  killing  was  necessary  to  save  one's 
own  life;  People  ▼.  Shorter,  4  Barb.  460  (dissenting  opinion),  on  necessity  of 
killing  as  an  element  in  a  justifiable  homicide;  State  v.  Whitson,  111  N.  C.  695, 
16  S.  £.  332,  holding  it  not  self-defense  where  evidence  shows  shooting  of  deceased 
while  endeavoring  to  escape;  McNeezer  v.  State,  63  Ala.  169,  holding  charges 
properly  refused,  where  evidence  showed  unnecessary  killing  in  a  quarrel  mu- 
tually entered  upon;  State  t.  Lilliston,  141  N.  C.  867,  116  A.  S.  R.  706,  64 
S.  £.  427,  holding  shooting  at  assailant,  fleeing  after  end  of  affray,  not  justi- 
fiable. 

Cited  in  reference  notes  in  47*  A.  D.  268,  on  extent  of  right  of  self-defense  in 
assault  and  battery;  72  A.  D.  201,  as  to  whether  using  dangerous  weapon  to 
return  blow  with  naked  hand  is  justifiable. 

Cited  in  notes  in  61  A.  D.  293,  as  to  when  homicide  is  deemed  justifiable  on 
ground  of  self-defense ;   6   L.R. A.   425,   on   force  permissible  in  self-defense ;    2 
L.R.A.(N.S.)    65,  on   increased  or  undiminished  risk  as  affecting  duty  to  re- 
treat. 
—  Right  of  self-defense  by  assailant. 

Cited  in  State  v.  Partlow,  90  Mo.  608,  69  A.  R.  31,  4  S.  W.  14,  holding  of- 
fense no^  murder  whatever  the  outcome  provided  assailant  did  not  commence 
the  affray  maliciously;  State  v.  Culler,  82  Mo.  623;  Hash  v.  Com.  88  Va.  172, 
13  S.  £.  398, — ^holding  right  of  self-defense  available  to  assailant,  provided  he 
did  not  commence  affray  maliciously;  Watkins  v.  United  States,  1  Ind.  Terr. 
364,  41  S.  W.  10.44,  holding  instruction  "that  a  party  cannot  himself  provoke 
a  difficulty  and  then  slay  his  adversary  upon  ground  of  self-defense"  erroneous 
under  the  facts;  Cartwright  v.  State,  14  Tex.  App.  486,  holding  charge  "that 
wlieneTer  a  party  has  produced  by  his  own  acts  any  necessity  to  take  human  life, 
in  order  to  preserve  his  own  life,  he  cannot  be  excused  or  justified"  error;  State 
T.  Hensley,  94  N.  C.  1021,  holding  assailant  bringing  on  combat  with  intent 
te  kill  in  case  of  resistance,  guilty  of  murder,  though  he  encoimtered  great 
peril  from  deceased. 
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Cited  in  notes  in  45  L.R.A.  692,  on  self-defense  set  up  by  recused  who  began 
conflict;  61  A.  D.  293,  on  effect  of  resistance  to  assault  disproportionate  to 
violence  of  attack;  45  L.R.A.  696,  on  what  amounts  to  provoking  or  bring- 
ing on  difficulty  or  producing  occasion  preventing  one's  relying  on  self-de- 
fense. 

—  Necessity  of  withdawal  by  aggressor. 

Cited  in  State  v.  Rogers,  18  Kan.  78,  26  A.  R.  754,  holding  assailant  without 
intent  to  kill,  not  justified  in  defending  his  own  life,  where  there  was  no 
attempt  to  withdraw  at  the  retreat  of  assailed;  Hittner  v.  State,  19  Ind.  48, 
holding  that  assailant  must  have  attempted  to  withdraw  in  good  faith,  in  order 
to  justify  slaying;  State  v.  Tahnage,  107  Mo.  643,  17  S.  W.  990,  holding  kill- 
ing justified  in  self-defense  of  provoker  of  quarrel  by  language,  after  his  at- 
tempting in  good  faith  to  withdraw;  State  v.  Medlin,  126  N.  C.  1127,  36  S.  E. 
344,  holding  circumstances  insufficient  to  show  withdrawal  from  conflict  so  as 
to  make  right  of  self-defense  available;  Hull  v.  State,  6  Lea,  249,  holding  at- 
tempt to  escape  with  all  possible  ability  essential  to  reduce  degree  of  killing 
with  a  deadly  weapon  after  voluntary  provocation  of  a  fight. 
Distinction  between  murder  and  manslaughter. 

Cited  in  Noble  v.  State,  76  Ark.  246,  8^  S.  W.  120,— holding  that  violence  by 
party  assaulted  beyond  what  is  proportionate  to  the  assault,  which  was  not  in- 
tended to  kill,  renders  killing  by  original  assailant  without  time  for  cooling, 
manslaughter  only;  State  v.  Gentry,  47  N.  C.  (2  Jones,  L.)  406,  holding  kill- 
ing in  quarrel  resulting  from  heat  of  passion  excited  by  a  violent  assault, 
manslaughter;  State  v.  Hunt,  134  N.  C.  684,  47  S.  £.  49,  holding  that  killing 
in  a  brutal  and  ferocious  manner  amounts  to  murder  though  there  was  some 
provocation;  State  v.  Reed,  164  Mo.  122,  65  S.  W.  278,  holding  killing  with 
pick  in  hot  blood  produced  by  provocation,  manslaughter  provided  there  was 
no  malice;  State  v.  Horn,  116  N.  C.  1037,  21  S.  £.  694,  holding  killing  found 
to  have  been  done  under  recent  provocation  rather  than  under  malice  followed 
by  reconciliation,  manslaughter;  United  States  v.  Bamaby,  61  Fed.  20,  on  posaibil- 
ity  of  an  unlawful  and  intentional  killing  not  amounting  to  murder. 

Cited   in  reference  notes  in  42  A.   D.   163,  on  what  constitutes  murder;   51 
A.  D.  464,  on  what  is  manslaughter;  37  A.  D.  642;  62  A.  D.  736,^^Btingui8hing 
between  murder  and  manslaughter.    . 
—  Passion  sufHcient  to  reduce  below  murder. 

Cited  with  special  approval  in  Beasley  v.  State,  64  Miss.  618,  8  So.  234, 
holding  instruction  that  "instant"  and  "deliberate"  shooting  of  an  assailant 
who  had  shot  and  missed,  would  be  murder,  error. 

Cited  in  Maher  v.  People,  10  Mich.  212,  81  A.  D.  871,  holding  it  sufficient 
if  such  as  might  render  an  ordinary  man  liable  to  act  rashly;  State  v. 
Davis,  50  «.  C.  405,  62  A.  S.  R.  837,  27  S.  E.  906,  holding  it  need  not  dethrone 
reason  or  shut  out  volition,  though  it  must  be  such  as  to  naturally  render 
mind  incapable  of  cool  reflection;  Johnson  v.  State,  129  Wis.  146,  6  L.R.A. (N. 
S.)  809,  108  N.  W.  55,  9  A.  &  E.  Ann.  Cas.  923,  holding  required  heat  of  pas- 
sion not  inconsistent  with  intelligent  action  or  consciousness  of  situation; 
Smith  V.  State,  83  Ala.  26,  3  So.  561,  holding  provocation  causing  transport 
of  passion,  suspending  exercise  of  judgment,  but  not  entirely  dethroning  rea.- 
son,  sufficient;  State  v.  Ellis,  74  Mo.  207,  holding  term  "reasonable"  proper- 
ly used  in  instruction  defining  the  necessary  kind  of  passion;  State  v.  Hender- 
son, 24  Or.  100,  32  Pac.  1030,  holding  that  design  to  kill,  formed  when  reason 
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if  obflcared  by  passion,  does  not  make  homicide  murder  in  first  degree,  though 
slayer  knew  he  was  about  to  take  a  life;  State  v.  Cooper,  112  La.  281,  104  A. 
S.  R.  447,  36  So.  350,  holding  offer  to  prove  that  prisoner's  daughter  com- 
municated fact  of  an  assault  on  her  person  thirty  minutes  prior  to  homicide, 
competent. 

Cited  in  note  in  5  L.R.A.(N.S.)  818,  on  suflSciency  of  passion  to  mitigate  or 
reduce  degree  of  homicide. 

—  Prior  malice  and  recent  provocation. 

Cited  in  Karr  v.  State,  106  Ala.  1,  17  So.  328,  holding  that  proof  of  mor6  im- 
mediate cause  raises  presumption  that  killing  was  not  based  on  former 
grudges  and  threats;  People  v.  Hyndman,  99  Cal.  1,  33  Pac.  782;  State  v. 
Barnwell,  80  N.  C.  466, — holding  that  proof  of  recent  provocation  raises  pre- 
sumption that  killing  was  not  based  on  prior  malice  followed  by  a  recoi\- 
ciliation;  State  v.  Clark,  51  W.  Va.  457,  41  S.  E.  204,  holding  that  it  is  for 
jury  to  determine  whether  killing  was  induced  by'  previous  grudge  or  new 
provocation. 

Cited  in  reference  notes  in  43  A.  D.  395,  on  malice  as  essential  element  of 
murder;  81  A.  D.  791,  on  what  provocation  reduces  intentional  killing  to  man- 
slaughter; 62  A.  D.  737,  on  provocation  mitigating  homicide  from  murder  to 
manslaughter;  71  A.  D.  168,  on  lapse  of  time  between  provocation  and  killing  as 
determining  crime  to  be  murder  or  manslaughter. 

Cited  in  notes  in  6  L.R.A.(N.S.)  812,  on  necessity  of  heat  of  passion  to  miti- 
gate or  reduce  degree  of  homicide;  6  L.R.A. (N.S.)  814,  on  malice  or  intent 
to  kill  as  affecting  mitigation  or  reduction  of  degree  of  homicide  because  of 
heat  of  passion. 

—  Words  of  insult  or  offense  as  provocation. 

Cited  in  State  v.  Carter,  76  N.  C.  20,  holding  words  insuflBcient  provocation 
for  such  passion,  though  otherwise  as  to  blows;  People  v.  Olsen,  4  Utah,  413,  11 
Pac.  677,  holding  mere  words  of  reproach  insufficient,  when  killing  was  com- 
mitted with  a  deadly  weapon. 

Cited  in  reference  note  in  62  A.  D.  737,  on  insufficiency  of  words  only  as 
provocation  to  mitigate  homicide  to  manslaughter. 

Cited  in  note  in  4  L.RAi.(N.S.)  157,  on  insulting  words  or  conduct  as  prov- 
ocation to  homicide  where  mutual  combat  results. 

84  AM.  DEC.  402,  MUNNERMN  v.  BIRMINGHAM,  22  N.  C.    (2  DEV. 

&  B.  EQ.)  858. 
Absolute  transfer  as  a  mortgage  in  equity. 

Cited  in  M'Laurin  v.  Wright,  37  N.  C.  (2  Ired.  Eq.)  94,  holding  that  fair 
price  and  possession  taken  and  no  covenant  to  repay  do  not  show  a  mortgage 
in  absence  of  other  evidence. 

Cited  in  reference  notes  in  90  A.  D.  350;  32  A.  S.  R.  741,— on  distinction  be- 
tween conditional  sales  and  mortgages;  90  A.  D.  361,  on  agreement  to  resell  as 
conditional  sale;  34  A.  D.  420,  on  agreement  for  resale  as  a  mortgage;  90  A. 
D.  351,  on  intention  to  secure  indebtedness  by  conveyance  or  bill  of  sale  as 
criterion  of  mortgage;  69  A.  D.  188,  on  effect  of  vendee's  or  vendor's  non- 
compliance with  conditions  to  make  conditional  sale  absolute. 

Cited  in  note  in  50  A.  D.  196,  on  considering  transaction  as  mortgage  in- 
stead of  conditional  sale  in  case  of  doubt. 
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84  AM.  DEC.  408,  HOUGH  v.  MARTIN,  22  N.  C.    (2  DEV.  &  B.  EQ.) 

879. 
Suit  for  construction  of  will. 

Cited  in  Cozart  v.  Lyon,  91  N.  C.  282,  holding  it  not  maintainable  where 
devisees  claim  a  mere  l^al  estate  and  no  trusts  are  involved. 

Cited  in  reference  note  in  41  A.  D.  740,  dn  jurisdiction  of  equity  to  construe 
will. 
Jurisdiction  over  boundary  disputes. 

Cited  in  reference  note  in  67  A.  D.  621,  on  jurisdiction  of  equity  over  bound- 
ary  disputes. 

Cited  in  note  in  119  A.  8.  K.  70,  on  grounds  for  assuming  jurisdiction  in 
suits  to  declare  and  ascertain  boundaries. 
•Suit  to  enjoin  waste. 

Cited  in  Law  v.  Wilgees,  5  Biss.  13,  Fed.  Cas.  No.  8,132,  holding  proof  of 
good  title  and  right  to  possession  essential. 
Right  to  discovery. 

Cited  in  reference  notes  in  67  A.  D.  380,  on  requisites  of  bill  for  discovery 
of  deeds;  42  A.  D.  176,  on  right  to  discovery  where  leading  circumstances 
rest  in  defendant's  knowledge. 

84  AM.  DEC.  407,  TAIiliY  v.  TAIiliY,  22  N.  C.   (2  DEV.  A  B.  EQ.)   885. 
liiability  of  lunatic  on  contracts. 

Cited  in  reference  notes  in  83  A.  D.  623,  on  validity  of  contracts  of  insane 
persons;   66  A.  D.  431,  on  liability  of  insane  persons  on  contracts. 
—  For  necessaries. 

Cited  in  Richardson  v.  Strong,  36  N.  C.  (13  Ired.  L.)  106,  56  A.  D.  430, 
holding  fair  contract  for  necessaries  suitable  to  condition  in  life,  valid;  Ex 
parte  Northington,  37  Ala.  496,  79  A.  D.  67,  holding  adult  lunatic,  without  a 
guardian,  liable  to  suit  on  implied  contract  for  necessaries. 

Cited  in  note  in  16  A.  D.  368,  on  liability  of  lunatic  for  necessaries. 
Setting  apart  fund  for  maintenance  of  lunatic  as  against  creditors. 

Cited  in  Patton  v.  Thompson,  56  N.  C.  (2  Jones,  Eq.)  411,  67  A.  D.  222, 
holding  guardian  not  entitled  to  credit  for  expenditures  exceeding  annual  in- 
come, if  made  without  consent  of  court;  Re  Latham,  39  N.  C.  (4  Ired.  Eq.) 
231,  holding  that  claims  of  creditors  and  for  previous  support  do  not  pre- 
vent equity  from  setting  aside  fund  for  maintenance  of  lunatic  and  his  fam- 
ily; Smith  V.  Pipkin,  79  N.  C.  569,  on  same  point. 

Limited  in  Lemly  v.  Ellis,  146  N.  C.  221,  69  S.  E.  683,  holding  rights  bf 
creditors  not  denied,  where  care  and  support  of  lunatic  and  his  family  are 
otherwise  provided  for. 
Jurisdiction  of  equity  to  determine  lunacy. 

Cited  in  Bowell  v.  Jacks,  68  N.  C.  (6  Jones,  Eq.)  417,  holding  court  cf  equity 
without  jurisdiction  to  inquire  whether  person  is  an  idiot  or  lunatic  or  not. 

84  AM.  DEC.  410,  POIiK  v.  GALIiANT,  22  N.  C.  (2  DEV.  A  B.  EQ.)  895. 
When  purchaser  is  protected  agrainst  prior  equities. 

Cited  in  Todd  v.  Outlaw,  79  N.  C.  236,  holding  mortgagee  of  legal  title 
without  actual  or  constructive  notice;  protected;  Durant  v.  Crowell,  97  N.  C. 
367,  2  S.  E.  541,  holding  that  the  inadequacy  of  price  was  notice.' 
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Cited  in  reference  notes  in  40  A.  D.  628,  on  priority  of  mere  equities;  72  A. 
D.  68,  on  assignee  of  chose  in  action  taking  subject  to  equities;  31  A.  S.  R. 
914,  on  applicability  of  doctrine  of  bona  fides  to  purchaser  of  legal  title 
only. 

^As  to  purchasers  of  equities. 

Cited  in  People  v.  Mahoney,  77  Cal.  529,  20  Pac.  73,  holding  assignee  of  a 
certificate  of  purchase  not  protected;  Re  Reynolds,  16  Nat.  Bankr.  Reg.  158, 
Fed.  Cas.  No.  11,724,  holding  neither  assignee  nor  judgment  creditor  of  obligee 
in  bond  for  title,  protected;  Winbom  v.  Gorrell,  38  N.  C.  (3  Ired.  Eq.)  117, 
140  A.  D.  456,  holding  assignee  from  purchaser  entitled  to  a  conveyance  on 
payment  of  purchase  money,  not  protected;  Durant  v.  Crowell,  97  N.  C.  367,  2 
8.  £.  541,  holding  purchaser  of  equity  of  redemption  at  judicial  sale,  not  pro- 
tected. 

Cited  in  reference  notes  in  53  A.  D.  507,  on  maxim  that  "priority  in  time 
among  mere  equities  gives  priority  of  right;"  67  A.  D.  609,  on  liability  of  pur- 
chaser of  equity  to  prior  equity;  55  A.  D.  478,  on  purchaser  of  mere  equity 
taking  subject  to  equities   against   vendor. 

Cited  in  note  in  97  A.  D.  434,  as  to  whether  and  when  purchaser  of  equitable 
title  is  entitled  to  protection  as  purchaser  in  good  faith  without  notice. 
«•  Rights  and  equities  of  or  against  purchaser  at  execution  sale. 

Cited  in  Vannoy  v.  Martin,  41  N.  C.  (6  Ired.  Eq.)  169,  51  A.  D.  418; 
Walke  V.  Moody,  65  N.  C.  599;  Hicks  v.  Skinner,  71  N.  C.  539,  17  A.  R.  16; 
Ross  V.  Henderson,  77  N.  C.  170;  Carr  v.  Fearington,  03  N.  C.  660, — ^holding 
such  a  purchaser  not  protected  though  he  had  no  notice;  Parker  v.  Pierce,  16 
Iowa,  227;  State  v.  Brim,  57  N.  C.   (4  Jones,  Eq.)   300, — on  same  point. 

Cited  in  reference  notes  in  54  A.  D.  462,  on  rights  of  purchaser  at  execu- 
tion sale;  56  A.  D.  761;  90  A.  D.  546, — as  to  title  acquired  by  purchaser  of 
land  at  execution  sale;  84  A.  D.  162,  on  rule  that  execution  purchaser  ac- 
quires only  such  land  as  debtor  had;  82  A.  D.  613,  on  title  acquired  by  bona 
fide  purchaser  at  execution  sale  without  notice  of  prior  equities;  61  A.  D.  194, 
as  to  whether  purchaser  at  execution  sale  is  affected  by  prior  equity  of  which 
he  had  no  notice;  39  A.  D.  46,  on  effect  of  secret  trust  on  purchaser  at  execu- 
tion. 

Cited  in  notes  in  89  A.  D.  587;  21  L.R.A.  45,— on  title  acquired  by  purchaser 
at  execution  or  judicial  sale;  28  L.R.A.  174,  on  position  of  purchaser  of  part- 
nership real  estate  under  execution  against  partner. 

Distinguished  in  Hall  v.  Livingston,  3  Del.  Ch.  348,  as  not  being  an  author- 
ity as  to  sufficiency  of  notice. 
Right  of  surety  to  indemnity  or  exoneration  from  primary  security. 

Cited  in  Edgerton  v.  Alley,  41  N.  C.  (6  Ired.  Eq.)  188,  holding  sureties 
for  insolvent  purchaser  entitled,  either  before  paying  money  or  afterwards, 
to  a  sale  of  land  retained  by  vendor  as  security;  Barnes  v.  Morris,  39  N.  C. 
(4  Ired.  Eq.)  22;  Shoffner  v.  Fogleman,  60  N.  C.  (Winst.  Eq.)  12,— holding 
same  as  against  a  bona  fide  purchaser  without  notice  from  principal;  Smith 
T.  Smith,  40  N.  C.  (5  Ired.  Eq.)  34,  holding  that  surety  for  price  of  land, 
entitled  to  exoneration  or  indemnity,  may  file  bill  to  prevent  conveyance  by 
vendor  to  purchaser;  Morgan  v.  Tillet,  55  N.  C.  (2  Jones,  Eq.)  39,  holding  that 
surety  for  vendor  compelled  to  repay  purchase  money  may  follow  land  in 
hands  of  purchaser  at  sale  under  execution  against  vendor;  Barbour  v.  Na- 
tional Exch.  Bank,  45  Ohio  St.   133,  12  N.  E.  5,  holding  that  statute  allows 
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surety  on  overdue  indebtedness  of  an  insolvent  to  require  payment  in  assets  on 
hand;  Uptmoor  v.  Young,  57  Ark.  628,  22  S.  W.  169,  holding  that  statute  al- 
lowing action  at  law  for  indemnity  does  not  bar  suit  to  compel  exoneratian 
from  debt  not  due. 

Cited  in  reference  notes  in  54  A.  D.  598,  on  right  of  surety  paying  debt  to 
recover  from  principal;  45  A.  D.  584,  on  right  of  surety  to  proceed  against 
principal  as  soon  as  judgment  has  been  rendered  against  him. 

Cited  in  note  in  117  A.  S.  R.  38,  on  effect  of  insolvency  of  principal  or  sure- 
ty on  right  of  surety  to  compel  principal  to  discharge  obligation. 

Distinguished  in  Miller  v.  Miller,  62  N.  C.    (Phill.  Eq.)    85,  holding  right  of 
surety  to  pursue  land  as  indemnity  against  his  liability,  for  purchase  money, 
inapplicable  where  title  is  not  retained. 
When  assignor  must  be  Joined  as  a  party  in  equity. 

Cited  in  Mullins  v.  McCandless,  57  N.  C.  (4  Jones,  Eq.)  425,  holding  that 
he  need  not  be  made  a  party  if  bill  and  answer  show  a  transfer  of  entire  in- 
terest; Robinson  v.  Springfield  Co.  21  Fla.  203,  holding  that  he  need  not  be 
joined,  if  assignment  is  absolutely  without  retention  of  interest;  Clark  v. 
Edney,  28  N.  C.  (6  I  red.  L.)  50,  holding  that  he  must  be  joined  where  al- 
leged instrument  of  assignment  does  not  purport  to  be  sucli  on  its  face. 

34  AM.  D£C.  415,  ST.  CliAIB  t.  MORRIS,  0  OHIO,  15. 
Mortgage  as  bar  of  wlfe^s  dower  right. 

Cited  in  Duval  v.  Febiger,  1  Cin.  Sup.  Ct.  Rep.  268,  holding  that  where  wife 
joins  in  mortgage  and  subsequently  husband  alone  conveys  his  equity  of  re- 
demption, her  right  of  dower  is  barred;  Carter  v.  Goodin,  3  Ohio  St.  75,  hold- 
ing that  where  purchaser,  as  part  of  price  of  land,  pays  a  mortgage  thereon 
given  by  vendor  and  wife,  the  dower  estate  of  vendor's  wife  is  not  barred 
thereby;  Ryan  v.  Fergusson,  3  Wash.  356,  28  Pac.  910,  holding  that  com- 
munity property  mortgaged  by  husband  and  wife  may  be  sold  by  administra- 
tor oi  husband  under  order  of  court  to  pay  mortgage  debt,  and  wife's  interest 
therein  passes. 

Cited  in  reference  notes  in  61  A.  S.  R.  830,  on  release  of  dower  by  mort- 
gage; 37  A.  D.  392,  on  effect,  as  to  dower,  of  Wife's  joining  in  mortgage  of 
husband's  land. 

Distinguished  in  Taylor  v.  Fowler,  18  Ohio,  567,  51  A.  D.  469,  holding  that 
where  wife  joins  in  mortgage,  and  the  land  is  subsequently  sold  under  judg- 
ment of  stranger,  her  right  of  dower  is  not  barred  though  part  of  proceeds  of 
sale  are  used  to  pay  mortgage;  Ketchum  v.  Shaw,  28  Ohio  St.  503,  holding 
that  where  wife  joins  in  mortgage,  and  subsequently  the  lands  are  sold  under 
insolvency  proceedings  at  price  greatly  in  excess  of  mortgage  debt  which  is 
paid,  her'  dower  right  is  not  barred. 
Ri^ht  of  assignee  of  debt  to  benefit  of  security. 

Cited  in  Swartz  v.  Hurd,  2  Ohio  Dec.  Reprint,  134,  holding  that  assignee  of 
note  secured  by  mortgage  acquires  equitable  title  to  mortgage  security. 

84  AM.  DEC.  418,  STRATTON  v.  SABIN,  0  OHIO,  28. 
What  constitutes  a  mortgage. 

Cited  in  reference  notes  in  90  A.  D.  351,  on  agreement  to  resell  as  con- 
ditional sale;  34  A.  D.  403,  on  intention  of  parties  as  determining  whether 
instrument  is  mortgage   or   conditional   sale. 
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Cited  in  note  in  18  E.  R.  C.  15,  as  to  test  whether  transaction  is  mortgage 
or  conditional  sale. 

Distinguished  in  Liskey  v.  Snyder,  56  W.  Va.  010,  49  S.  E.  515,  holding 
that  purchase  at  execution  sale  by  stranger,  and  resale  to  debtor  by  executory 
contract  at  advance  in  pursuance  of  prior  verbal  contract,  is  a  loan  on  the  land 
as  security. 

S4  AM.  DEC.  420,  FOOTE  v.  CINCINNATI,  0  OHIO,  81. 
Action  of  tort  against  corporation. 

Cited  in  Ward  v.  Toledo,  N.  &  C.  R.  Co.  1  Ohio  Dec.  Reprint,  553,  holding 
corporation  not  liable  to  an  action  of  trespass  quare  clausum  fregit. 

Cited  in  reference  notes  in  64  A.  D.  86,  on  trespass  quare  clausum  fregit 
against  corporation  aggregate;  75  A.  D.  728,  on  right  to  maintain  trespass 
quare  clausum  fregit  against  private  cori)oration. 

Cited  in  note  in  13  A.  D.  596,  on  liability  of  corporation  for  torts. 

Disapproved  in  Fenton  v.  Wilson  Sewing  Mach.  Co.  9  Phila.  189,  31  Phila. 
Leg.  Int.  132,  holding  that  action  for  malicious  prosecution  will  lie  against  a 
corporation  aggregate.' 

S4  AM.  DEC.  422,  liEBANON  v.  WARREN  COUNTY,  0  OHIO,  80. 
Dedication  of  lands  to  public  use. 

Cited  in  Lamar  Co.  v.  Clements,  49  Tex.  3*7,  holding  that  where  plat  shows 
lands  dedicated  to  public  use,  and  lots  are  sold  with  reference  thereto,  the 
owner  is  estopped  to  use  those  parts  for  purpose  inconsistent  with  such  dedi- 
cation; Parrish  v^  Stephens,  1  Or.  59,  holding  that  the  erection  of  temporary 
buildings  on  disputed  grounds  are  not  evidence  of  private  property  against 
clear  proofs  of  dedication. 

Cited  in  reference  notes  in  40  A.  D.  217,  on  dedication  to  public  use;  48  A. 
D.  514,  on  mode  of  establishing  dedication  of  land  to  public  use;  41  A.  D. 
661,  on  dedication  of  land  without  deed;  60  A.  D.  422,  on  dedication  by  stat- 
utory method  of  acknowledging  and  recording  town  plat. 

Cited  in  note  in  40  A.  D.  492,  as  to  what  constitutes  dedication. 

—  Of  public  square. 

Cited  in  Huber  v.  Gazley,  18  Ohio,  18,  holding  that  land  designated  in  re- 
corded plat  as  public  square  is  thereby  dedicated  to  the  public,  and  no  subse- 
quent disposition  of  it  by  the  original  owner  can  affect  such  use;  Evans  v. 
Blankenship,  4  Ariz.  307,  39  Pac.  812,  holding  that  declarations  as  to  a  purpose 
for  which  a  square  was  dedicated,  made  subsequent  to  its  dedication  as  "public 
grounds,"  cannot  control  its  use. 

84  AM.  DEC.  424,  UALL  y.  ASHBY,  9  OHIO,  06. 

Effect  of  quitclaim  deed. 

Cited  in  Skerrett  v.  First  Presby.  Soc.  41  Ohio  St.  606;  Davidson  v.  Coon^ 
125  Ind.  497,  9  L.R.A.  584,  25  N.  E.  601,— holding  that  title  passes  by  quit- 
claim deed  as  effectually  as  by 'any  other;  Bagley  v.  Fletcher,  44  Ark.  153> 
holding  that  quitclaim  deed  conveys  all  the  interest  of  grantor,  though  grantee 
has  neither  prior  possession  nor  any  interest  in  lands  conveyed;  Cutler  v. 
James,  64  Wis.  173,  54  A.  R.  603,  24  N.  W.  874,  holding  that  a  recorded  quit- 
claim deed   conveys  title   as  against  prior  unrecorded  warranty  deed. 

Cited  in  reference  note  in  38  A.  D.  130,  on  deed  of  release  as  conveyance. 
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Cited  in  notes  in  63  A.  R.  749,  on  interest  conveyed  by  quitclaim  deed;     105 
A.  S.  R.  856,  on  effect  of  quitclaim  deeds  given  for  purpose  of  transmitting 
grantor's  estate  or  title. 
Conveyance  of  lands  held  adversely. 

Cited  in  Michigan  C.  R.  Co.  v.  McNaughton,  45  Mich.  87,  7  N.  W.  712, 
holding  that  conveyance  of  lands  held  adversely  by  another  is  valid;  Borland 
V.  Marshall,  2  Ohio  St.  308,  holding  that  husband  may  have  tenancy  by  curtesy 
in  lands  of  wife,  though  they  were  in  adverse  possession  of  another  during 
coverture. 

Cited  in  reference  notes  in  36  A.  D.  242,  on  conveyance  by  grantor  out  of 
possession;  46  A.  D.  671;  70  A.  D.  478, — as  to  when  conveyance  of  land  in 
adverse  possession  by  another  is  void. 

Cited  in  note  in  66  A.  D.  414,  on  deed  of  property  of  which  grantor  is  dis- 
seised. 

Criticized  in  Cresinger  v.  Welch,  16  Ohio,  166,  45  A.  D.  565,  holding  such 
conveyance  valid. 
Relation  of  probate  to  title  under  will. 

Cited  in  Goodman  v.  Winter,  64  Ala.  410,  38  A.  R.  13,  holding  that  where 
registration  or  probate  of  will  is  necessary  under  statute,  such  registration 
relates  back  and  title  vests  from  death  of  testator;  Jones  v.  Robinson,  17  Ohio 
St.  171,  on  the  same  point;  McArthur  v.  Scott,  113  U.  S.  340,  28  L.  ed.  1015, 
6  Sup.  Ct.  Rep.  652,  holding  that  where  will  is  duly  probated  in  one  county, 
the  recording  and  probate  of  the  will  in  another  county  in  which  land  devised 
is  located  is  for  evidence  only  and  not  to  make  the  probate  effective;  Brooks 
V.  McComb,  38  Fed.  317,  holding  that  where  statute  requires  foreign  will  to  be 
recorded  before  becoming  effectual  to  pass  title,  the  recording  of  a  will  relates 
back  so  as  to  validate  a  conveyance  made  prior  to  such  recording. 

Distinguished  in  Douglass  v.  Miller,  3  Ohio  N.  P.  220,  holding  that  title  of 
devisee  is  not  acquired  until  probate  of  the  will  under  statute. 
Jurisdiction  to  establish  will. 

Cited  in  Morning  Star  v.  Selby,  16  Ohio,  345,  45  A.  D.  579,  holding  that 
court  of  chancery  has  no  jurisdiction  to  establish  a  lost  or  destroyed  will. 

Effect  of  probate  decrees. 

Cited  in  Mayhugh  v.  Rosenthal,  1  Cin.  Sup.  Ct.  492  (dissenting  opinion),  on 
conclusiveness   of   decree   of   court   granting   letters   of    administration. 

Cited  in  reference  note  in  48  L.R.A.  151,  on  effect  of  probate  of  will  in 
another  state. 

Cited  in  notes  in  48  L.R.A.  141,  on  c?Jnclusiveness  of  probate  of  will  from 
another  state;  113  A.  S.  R.  216,  on  conclusiveness  and  effect  of  foreign  probate 
where  real  estate  is  involved. 
Effect  of  assignment  of  lease  upon  right  of  re-entry. 

Cited  in  Countee  v.  Armstrong,  10  Ohio  L.  J.  339,  10  Ohio  Dec.  Reprint,  62, 
holding  lessor's  right  of  re-entry  for  nonpayment  of  rent  not  extinguished  by 
assignment  of  lease. 

S4  AM.  DEC.  427,  PILLSBURY  v.  DUGAN,  0  OHIO,  117. 
Application  of  doctrine  of  idem  sonans. 

Cited  in  Rowe  v.  Palmer,  29  Kan.  337,  holding  that  judgment  by  default 
upon   service  by   publication   is  valid  under  doctrine   of  idem  sonans  though 
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name  was  slightly  misspelled;  Schlacks  v.  Johnson,  13  Colo.  App.  130,  66  Pac. 
673,  holding  that  a  slight  variance  between  spelling  of  name  in  summons  and 
in  return  thereon  will  not  invalidate  the  service  of  the  summons;  M'Claskey  v. 
Barr,  47  Fed.  154,  on  error  in  name  not  being  fatal  where  identity  of  person 
intended  is  established. 

Cited  in  note  in  100  A.  S.  R.  349,  on  alphabetical  list  of  names  held  to  be 
idem  aonans. 

Mistake  as  ^rround  for  relief  in  equity. 

Cited  in  notes  in  37  A.  D.  76;   12  L.RJL.  275, — on  mistake  in  drawing  in- 
strument as  ground  for  equitable  relief. 
Parol  evidence  of  mistake. 

Cited  in  reference  note  in  57  A.  D.  606,  on  parol  evidence  to  show  mistake  in 
written  instruments. 

Judgments  in  rem. 

Cited  in  Good  v.  Nor  ley,  28  Iowa,  188   (dissenting  opinion),  on  probate  pro- 
<»eding8  for  sale  of  lands  being  proceedings  in  rem. 
Nature  of  partition  suit. 

Cited  in  reference  note  in  41  A.  D.   165,  on  nature  of  partition  proceed- 
ings. 
Parties  to  partition  suit. 

Cited  in  reference  note  in  75  A.  D.  172,  on  all  persons  interested  as  neces- 
sary parties  in  partition  suit. 
Effect  and  conclusiveness  of  Judgment  In  partition. 

Cited  in  reference  notes  in  79  A.  D.  452,  on  effect  of  judgment  in  partition; 
78  A.  D.  686,  on  conclusiveness  of  judgments  in  partition;  72  A.  D.  461,  on  de- 
cree in  partition  binding  cotenant  who  is  beyond  jurisdiction  of  court. 

Cited  in  note  in  101  A.  S.  R.  866,  on  effect  of  compulsory  partition  on  hus- 
bands or  wives  of  parties  to  the  suit. 
Collateral  attack  on  Judgments  or  Judicial  sales. 

Cited  in  Cadwallader  v.  Evans,  1  Disney  (Ohio)  585,  holding  that  decree 
of  court,  having  jurisdiction,  in  proceedings  for  sale  of  lands  by  administrator 
cannot  be  attacked  collaterally;  Adams  v.  Jeffries,  12  Ohio,  253,  40  .A.  D. 
477,  on  the  same  point;  Maxsom  v.  Sawyer,  12  Ohio,  195,  holding  that  where 
court  has  ratified  a  guardian's  sale,  it  will  be  presumed  that  the  necessary  pre- 
liminaries have  been  properly  done;  Adams  v.  Jeffries,  12  Ohio,  253,  40  A.  D. 
477,  holding  that  administrator's  sale  under  order  of  court,  without  showing 
that  heirs  were  parties  to  the  proceedings,  is  void  under  statute;  Smith  v. 
Pratt,  13  Ohio,  548,  on  presumptions  being  in  favor  of  the  validity  of  partition 
proceedings. 

Cited  in  note  in  21  L.R.A.  854,  on  collateral  attack  on  judgment  obtained 
on   unauthorized   appearance  by   attorney. 
Validity  of  Judgment  upon  unauthorized  appearance  of  attorney. 

Cited  in  Watson  v.  Hopkins,  27  Tex.  637,  holding  that  domestic  judgment 
cannot  be  attacked  collaterally  for  failure  to  show  authority  of  attorney  to 
appear  for  defendant  therein;  Martin  v.  Judd,  60  111.  78,  holding  that  judg- 
ment, where  appearance  of  defendant  is  entered  by  unauthorized  attorney,  is 
voidable  only  and  may  be  ratified;  Prince  v.  Griffin,  16  Iowa,  552,  holding  that 
service  of  notice  upon  attorneys  is  not  void  because  their  authority  does  not 
appear  upon  face  of  the  record;  Harshey  v.  Blackmarr,  20  Iowa,  161,  89  A.  D. 
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520,  holding  judgment  and  sale  under  fraudulent  appearance  by  unauthorized 
attorney  void. 

Cited   in   note   in   21    L.R.A.   848,   on   effect   of   judgment   obtained   on   un- 
authorized appearance  by  attorney. 
Attorney's  unauthorized  acts. 

Cited  in  Wade  v.  Pettibone,  Jl  Ohio,  67,  37  A.  D.  408,  holding  creditor  in  an 
execution  entitled  to  benefit  of  purchase  made  by  his  attorney,  if  claimed  with- 
in a  reasonable  time. 
Suit  by  cotenant  as  preventing  bar  of  statute. 

Cited  in  Barr  v.  Chapman,  30  Ohio  L.  J.  264,  11  Ohio  Dec  Reprint,  867> 
holding  that  institution  of  partition  suit  by  one  claimant  before  statute  of 
limitations  has  run  does  not  save  the  rights  of  all  claimants. 

34  AM.  DEC.  420,  DENNISON  ▼.  FOST£R,  0  OHIO,  126. 
Rights  under  sale  by  tenant  in  common. 

Cited  in  Worthington  v.  Staunton,  16  W.  Va.  208;  Lamb  v.  Wakefield,  1 
Sawy.  251,  Fed.  Cas.  No.  8,024, — holding  that  deed  of  tenant  in  common  for 
part  of  premises  held  in  common  is  good  against  the  grantor  but  void  as 
against  his  cotenant^s  right  to  partition;  Kenoye  v.  Brown,  82  Miss.  607,  100 
A.  S.  R.  646,  35  So.  163,  holding  that,  under  conveyance  by  cotenant  of  de- 
scribed part  of  lands  held  in  common,  purchaser  takes  title  thereto  by  estoppel 
if  that  part  is  set  off  to  grantor  upon  partition;  Burt  &  B.  Lumber  Co.  v. 
Clay  City  Lumber  Co.  Ill  Ky.  726,  64  S.  W.  662,  holding  that  a  tenant  in 
common  cannot  sell  the  right  to  cut  logs  on  lands  held  in  common  so  as  to 
pass  legal  title  to  purchaser;  Jolliffe  v.  Maxwell,  3  Neb.  (Unof.)  244,  91  N. 
W.  563,  holding  that  where  a  cotenant  mortgages  his  undivided  interest  in 
lands  held  in  common,  such  mortgage  becomes  a  lien  only  upon  the  part  set 
off  to  the  mortgagor  upon  partition;  Holbrook  v.  Bowman,  62  N.  H.  313,  on 
how  far  deed  of  cotenant  conveying  described  part  of  lands  held  in  common  is 
valid   against    his   cotenants.  ' 

Cited  in  reference  notes  in  30  A.  S.  R.  641,  on  conveyance  by  one  tenant  in 
common;  76  A.  D.  171,  on  conveyance  of  his  interest  by  tenant  in  common; 
41  A..D.  406;  63  A.  D.  661,^-on  right  of  cotenant  to  convey  part  of  common 
property  by  metes  and  bounds. 

Cited  in  notes  in  11  L.R.A.  278,  on  conveyance  by  tenant  in  common  by 
metes  and  bounds;  100  A.  S.  R.  652,  on  what  interest  passes  by  conveyance  by 
one  cotenant  of  specific  part  of  common  property;  100  A.  S.  R.  651,  on  estop- 
pel as  against  grantor  of  conveyance  by  one  cotenant  of  specific  part  of  com- 
mon property. 
—  Equities  of  elder  and  junior  purchaser. 

Distinguished   in   Arnold   v.    Cauble,   49   Tex.    527,    holding   that   elder   pur- 
chaser should  have  preference  over  a  later  one  with  notice,  in  proceedings  for 
partition. 
Purchase  by  one  cotenant  Inuring  to  cotenant. 

Cited   in   reference  note  in   41   A.  D.   166,  as   to  whether  outstanding  title 
purchased  by  tenant  in  common  inures  to  benefit  of  cotenant. 
Voluntary  partition. 

Cited  in  Farmers'  &  M.  Nat.  Bank  v.  Wallace,  46  Ohio  St.  162,  12  N.  E.  439, 
holding  that  mutual  quitclaims  upon  voluntary  partition  are  based  upon  good 
consideration. 
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Distinguished  in  Dawson  v.  Lawrence,  13  Ohio,  543,  42  A.  R.  210,  holding 
that  purchasers  of  separate  parts  from  tenants  under  a  void  partition   have 
such  interest  as  will  be  protected  in  equity  as  far  as  consistent  with  rights  of 
^otenants  to  valid  partition. 
Necessity  of  grantor^s  being  party  to  operative  part  of  deed. 

Cited  in  Berrigan  v.  Fleming,  2  Lea,  271,  holding  that  grantor  must  be 
party  to  the  operative  part  of  a  conveyance  in  order  to  pass  his  title;  Hoge 
V.  Hollister,  2  Tenn.  Ch.  606,  holding  the  same  with  special  reference  to  deed 
signed  by  married  woman. 

^4  AM.  DEC.  482,  BRIGHT  t.  CARPENTER,  0  OHIO,  130. 
liiabillty  of  irregular  indorser  of  note. 

Cited  in  Salisbury  v.  First  Nat.  Bank,  37  Neb.  872,  40  A.  S.  R.  527,  56  N. 
W.  727;  Wetherwax  v.  Paine,  2  Mich.  555, — holding  that  indorser  in  blank  of 
note  before  delivery  is  a  joint  promisor  with  the  maker;  Fischer  v.  Penter- 
man,  S  Ohio  Dec.  Reprint,  540,  8  Ohio  L.  J.  306;  holding  that  one  signing  his 
name  upon  back  of  note  before  it  is  given  is  an  original  promisor  or  surety; 
Oale  V.  Van  Annan,  18  Ohio,  336,  holding  that  where  stranger  to  note  pay- 
able in  clocks  writes  and  signs  a  guaranty  of  fulfilment  of  the  contract,  he 
becomes  liable  jointly  thereon;  Castle  v.  Rickly,  44  Ohio  St.  490,  58  A.  R.  839, 
9  N.  £.  136,  holding  that  stranger  indorsing  note  after  delivery,  but  before 
maturity,  becomes  an  unconditional  guarantor  of  its  payment;  Stage  v.  Olds, 
12  Ohio,  168,  holding  that  where  bond  is  executed  by  several  persons  at  the 
same  time  and  upon  the  same  considerations,  but  some  as  principals  and  others 
as  sureties,  they  may  be  sued  as  joint  obligors,  regardless  of  where  their  sig- 
natures appear. 

Cited  in  reference  notes  in  49  A.  D.  790,  on  liability  of  indorser  as  original 
promisor;  56  A.  D.  359,  on  irregular  indorser  as  original  promisor  or  maker; 
37  A.  D.  138,  on  effect  of  indorsement  of  note  at  time  of  execution;  38  A.  D. 
467;  33  A.  S.  R.  626, — on  liability  on  indosement  not  by  payee;  38  A.  D.  99, 
on  effect  of  blank  indorsement  by  one  not  a  holder  or  payee;  75  A.  D.  330, 
on  effect  of  indorsement  of  negotiable  note  by  stranger  before  delivery  to 
payee;  39  A.  D.  132,  on  one  writing  name  on  note  not  being  holder  or  payee, 
being  treated  as  maker  or  original  promisot. 

Cited  in  note  in  72  A.  S.  R.  679,  on  effect  of  indorsement  by  stranger  before 
delivery. 

Distinguished  in  Deming  v.   Ohio  Agri.   &  Mechanical   College,   31   Ohio   St. 
41;  Mowery  v.  Mast,  9  Neb.  445,  4  N.  W.  69, — holding  that  one  who  places  a 
guaranty  on  note  and  signs  it  before  delivery  is  not  liable  as  joint  maker. 
Indorsement  of  firm  name  upon  partner's  individual  note. 

Cited  in  Benninger  v.  Fuchs,  7  Ohio  Dec.  Reprint,  613,  4  Ohio  L.  J.  270,  hold- 
ing that  indorsement  of  firm  name  by  partner  upon  his  individual  note  makes 
firm  joint  makers  with  rights  of  sureties. 
Parol  explanation  of  indorsement. 

Cited  in  Hoffman  v.  Levy,  2  Cin.  Sup.  Ct.  Rep.  224;  Seymour  v.  Mickey,  15 
Ohio  St.  515;  Oldham  v.  Broom,  28  Ohio  St.  41;  Ewan  v.  Brooks-Waterfield  Co. 
65  Ohio  St.  596,  60  A.  S.  R.  719,  35  L.R.A.  786,  45  N.  E.  1094;  Cook  v.  South- 
wick,  9  Tex.  615,  60  A.  D.  181;  Atkinson  v.  Bennet,  103  Ga.  508,  30  S.  E.  599,— 
holding  that  third  person  placing  his  name  on  back  of  note  before  delivery  to 
payee  may  show  by  parol  what  relation  to  the  note  he  assumed  thereby. 
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Cited  in  reference  notes  in  66  A.  D.  477,  on  parol  evidence  affecting  indorse* 
ment;  43  A.  D.  289;  60  A.  D.  185, — on  parol  evidence  to  vary  effect  of  indorse- 
ment; 79  A.  D.  571,  on  admissibility  of  evidence  to  vary  effect  of  indorsement; 
59  A.  D.  292,  on  extrinsic  evidence  to  limit  apparent  liability  of  party  to  note. 

Distinguished  in  Dibble  v.  Duncan,  2  McLean,  553,  Fed.  Cas.  No.  3,880,  holding 
that  parol  evidence  is  admissible  to  explain  an  indorsement  only  where  the  intent 
of  it  is  doubtful  on  its  face. 

S4  AM.  DEC.  4S4,  PENDLETON  v.  GALIiOWAY,  9  OHIO,  178. 
Relief  from  Judgment. 

Cited  in  reference  notes  in  51  A.  D.  394,  on  setting  aside  judgment;  41  A.  D. 
628,  on  relief  in  equity  against  judgment  at  law;  70  A.  D.  313,  on  impeachment  of 
judgment  for  fraud  after  lapse  of  time. 
Specifications  in  bill  for  relief  for  fraud. 

Cited  in  Davis  v.  Landcraft,  10  W.  Va.  718;  Conway  v.  Ellison,  14  Ark.  360,— 
holding  that  bill  for  relief  for  fraud  must  specify  distinctly  the  facts  and  circum- 
stances constituting  the  fraud. 

Cited  in  reference  note  in  41  A.  D.  743,  on  necessity  of  specifically  setting  out 
fraud  in  obtaining  judgment,  in  suit  to  obtain  relief  therefrom. 
liaches  as  bar  to  relief. 

Cited  in  Clark  v.  Potter,  32  Ohio  St.  49,  holding  that  equity  of  redemption  is 
barred  by  twenty-one  years'  adverse  possession  though  decree  of  foreclosure  was 
void;  Bridenbaugh  v.  King,  42  Ohio  St.  410,  holding  that  holder  of  a  certificate 
entitling  him  to  deed  from  state  cannot  set  up  his  right  as  against  subsequent 
purchaser  in  possession,  where  he  has  delayed  for  forty  years. 

S4  AM.  DEC.  486,  McINTIRE  POOR  SCHOOL  v.  ZANESVUiliE  CANAIj 

&  MFG.  CO.  9  OHIO,  208. 
Gifts  and  devises  for  public,  charitable  imrposes. 

Cited  in  O'Neal  v.  Caulfield,  6  Ohio  N.  P.  149,  8  Ohio  S.  &  C.  P.  Dec  248,  hold- 
ing that  bequests  to  charity  should  be  liberally  construed. 

Cited  in  reference  note  in  59  A.  D.  619,  on  validity  of  bequests  to  charitable 
uses. 

—  To  unincorporated  society. 

Cited  in  reference  notes  in  40  A.  D.  554,  on  bequests  to  unincorporated  societies; 
67  A.  D.  185,  on  devises  and  bequests  to  unincorporated  societies  for  charitable 
uses. 

Cited  in  note  in  14  L.R.A.  411,  on  eflfect  of  subsequent  incorporation  to 
make  valid  a  gift  to  an  unincorporated  association. 

—  Necessity  of  trustee  or  donee. 

Cited  in  Clayton  v.  Hallett,  30  Colo.  231,  97  A.  S.  R.  117,  59  L.R.A.  407.  70  Pac 
429,  holding  that  a  gift  for  charitable  purposes  will  n6t  fail  for  want  of  a  trus- 
tee; Johnson  v.  Majme,  4  Iowa,  180;  St.  John  v.  Andrews  Institute,  191  N.  Y. 
254,  83  N.  E.  981;  Ould  v.  Washington  Hospital,  95  U.  S.  303,  24  L..ed.  450,— 
sustaining  devise  for  charitable  purposes  to  corporation  to  be  created;  Miller 
V.  Chittenden,  2  Iowa,  315,  holding  that  devise  for  charitable  purpose  will  be 
sustained,  though  trustee  is  not  in  esse  at  time  of  devise;  Re  John,  30  Or.  494, 
36  L.R.A.  242,  47  Pac.  341,  holding  charitable  devise  valid  though  trustees  were 
to  be  appointed  in  the  future;  Cruse  v.  Axtell,  50  Ind.  49,  holding  that  devise 
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to  lodge  of  Masons  for  building  is  for  charitable  use  and  valid,  though  the 
lodge  was  not  a  corporation  de  jure;  Vincennes  University  v.  Indiana,  14  How. 
268,  14  L.  ed.  416,  holding  that  grant  to  a  seminary  of  learning  by  Congress  will 
vest  in  such  a  corporation  when  organized,  though  no  grantee  existed  at  the 
time. 

—  Certainty  as  to  beneficiaries  or  purpose. 

Cited  in  Mannix  v.  Purcell,  46  Ohio  St.  102,  2  L.R.A.  763,  19  N.  E.  572,  hold- 
ing that  devise  for  religious  purposes  is  for  charitable  use,  and  valid;  Landis  v. 
Wooden,  1  Ohio  St.  160,  59  A.  D.  615,  holding  that  bequest  to  "such  poor  as  are 
not  able  to  support  themselves'*  is  valid  and  beneficiaries  are  sufficiently  desig- 
nated; Cincinnati  v.  McMicken,  6  Ohio  C.  C.  188,  3  Ohio  C.  Dec.  409,  holding 
that  devise  to  a  city  for  college  to  be  erected  on  a  certain  site  does  not  restrict  it 
to  that  place  if  it  becomes  unsuitable;  Wyandotte  County  v.  First  Presby. 
Church,  30  Kan.  620,  1  Pac.  109,  holding  that  dedication  of  lots,  for  church  pur- 
poses will  be  enforced  as  gift  for  charitable  purpose. 

Cited  in  note  in  106  A.  S.  R.  507,  on  necessity  of  precatory  words  to  be  certain 
as  to  both  subject  and  object  of  intended  trusts. 

Statute  of  uses. 

Cited  in  note  in  36  A.  S.  R.  254,  on  statute  of  uses. 
Chancery  Jurisdiction  over  trusts  and  charities. 

Cited  in  Jones  v.  Henderson,  149  Ind.  458,  49  N.  E.  443,  holding  that  chancery 
has  jurisdiction  over  trusts  until  fully  executed;  Re  Philadelphia,  2  Brewst. 
(Pa.)  462,  holding  that  where  all  testator's  directions  cannot  be  complied  with, 
court  may  apply  cy  pr48  doctrine  to  part  so  as  to  support  the  trust;  Perin  v. 
Carey,  24  How.  465,  16  L.  ed.  701,  holding  that  courts  of  chancery  will  sustain 
gifts  and  devises  to  public  charitable  uses,  where  not  contrary  to  positive  rule 
of  law. 

Cited  in  note  in  14  L.R.A.(N.S.)  97,  on  enforcement  of  general  bequest  for 
educational  and  literary  purposes. 

How  corporation  created. 

Cited  in  note  in  7  £.  R.  C.  259,  on  necessity  of  express  words  to  create  corpo- 
ration. 
Subsequent  recognition  of  corporate  existence. 

Cited  in  reference  note  in  41  A.  D.  120,  on  subsequent  recognition  of  corporate 
existence. 

Dissolution  of  corporation. 

Cited  in  People  v.  College  of  California,  38  Cal.  166,  holding  that  private 
corporation  may  dissolve  itself  by  surrender  of  its  franchise;  Merchants  & 
Planters  Line  v.  Wagner,  71  Ala.  581,  holding  that  where  by-law  of  private 
corporation,  adopted  at  time  of  organization,  provides  for  dissolution  on  certain 
day,  the  corporation  ends  on  day  designated;  Goebel  v.  Herancourt  Brewing  Co. 
7  Ohio  N.  P.  230,  holding  that  receiver  cannot  be  appointed  for  corporation 
except  where  it  has  been  dissolved  or  wound  up,  or  as  preliminary  to  such 
winding  up. 

Cited  in  reference  notes  in  41  A.  D.  694,  on  what  will  work  forfeiture  of  corpo- 
rate franchise  and  mode  of  enforcing  same ;  96  A.  D.  754,  as  to  how  corporations 
may  be  dissolved  at  common  law  and  under  present  law;  41  A.  D.  120,  on  dis- 
solving of  corporation  by  suffering  act  destructive  of  object  of  incorporation. 

Cit^  in  note  in  8  A.  S.  R.  179,  on  forfeiture  of  corporate  franchises. 
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84  AM.  DEC.  442,  HANNAH  v.  SWARNER,  8  WATTS,  9. 
Delivery  of  deed. 

Cited  in  reference  notes  in  61  A.  D.  674,  on  what  constitutes  delivery  of  deed; 
40  A.  R.  218,  on  sufficiency  of  delivery  of  deed;  44  A.  D.  707,  on  necessity  and 
sufficiency  of  delivery  of  deed;  52  A.  D.  744,  on  nondelivery  of  deed  to  one  of 
two  grantees. 

—  To  third  person. 

Cited  in  Webb  v.  Webb,  130  Iowa,  467,  104  N.  W.  438,  holding  that  delivery 
of  deed  to  one  grantee  with  knowledge  and  consent  of  the  others  is  valid  die- 
livery  to  all;  Jones  v.  Swayze,  42  N.  J.  L.  279,  holding  that  delivery  of  deed 
to  third  party  for  use  of  grantee,  where  grantor  parts  with  all  control  over  it, 
is  good  delivery  to  grantee. 

Cited  in  notes  in  64  L.R.A.  871,  on  requisites  on  part  of  grantor  on  delivery 
of  deed  to  third  person;  54  L.R.A.  869,  on  delivery  of  deed  to  third  person  not 
previously  authorized  or  designated  by  grantee. 
Delivery  of  deed  as  Jury  question. 

Cited  in  Hibberd  v.  Smith,  67  Cal.  547,  56  A.  R.  726,  8  Pac.  46;  Jones  v. 
Swayze,  42  N.  J.  L.  279;  Hastings  v.  Vaughn,  5  Cal.  315, — holding  that  delivery 
of  deed  is  a  question  of  fact  for  the  jury. 

Cited  in  reference  note  in  51  A.  D.  674,  on  delivery  being  question  of  fact  for 
jury. 

34  AM.  DEC.  445,  COM.  USE  OF  HAHN  v.  McCOY,  8  WATTS,  153. 
liiability  on  sheriffs*  bond. 

Cited  in  Com.  use  of  Anthony  v.  Steigerwalt,  18  Lane.  L.  Rev.  301;  Smith  v. 
Com.  59  Pa.  320, — holding  that  sureties  are  liable  upon  sheriff's  bond  for  a 
breach  of  its  conditions,  without  prior  suit  against  sheriff. 

—  Necessity  of  damage  to  plaintiff. 

Cited  in  Wright  v.  Darlington,  108  Pa.  372,  16  W.  N.  C.  173,  42  Phila.  L^. 
Int.  130;  Com.  ex  rel.  Irwin  v.  Contner,  21  Pa.  266, — holding  that  in  civil  suit 
on  sheriffs  bound  plaintiff  cannot  recover  unless  he  has  been  actually  damaged; 
Com.  V.  Lelar,  5  Clark  (Pa.)  167,  1  Phila.  333,  9  Phila.  Leg.  Int.  50;  Taylor 
V*  Johnson,  17  Ga.  521, — holding  that  civil  liability  of  sheriff  on  his  bond  is 
limited  to  damages  actually  sustained  by  the  plaintiff;  Com.  v.  Osier,  34  Pa. 
Super.  Ct.  138,  holding  sheriff  liable  to  sureties  on  liquor  dealers*  bond  for 
failure  to  make  levy  against  principal  upon  execution  against  him,  whereby 
the  sureties  were  damaged. 
Indorsement  on  writ  as  justlflcation  of  ofHcer. 

Cited  in  Griffith  v.  Lyle,  7  Phila.  244,  26  Phila.  Leg.  Int.  228,  holding  that 
where  amount  named  in  writ  and  that  indorsed  on  back  thereof  vary,  the 
flheriff  must  obey  the  latter,  and  may  rely  on  that  as  justification. 

Distinguished  in  Schock  v,  Waidelich,  27  Pa.  Super.  Ct.  215,  holding  that  in- 
dorsement calling  sheriff's  attention  to  waiver  of  exemptions  is  not  valid  justifi- 
cation if  sheriff  seizes  property  to  which  waiver  does  not  apply. 
liiability  of  sheriff  for  neglect  to  levy  and  sell. 

Cited  in  Pardee  v.  Robertson,  6  Hill,  550,  on  no  action  on  the  case  being 
maintainable  against  sheriff  at  common  law  for  not  having  money  at  return  day 
of  writ. 
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Procedure  in  proceeding:  a^rainst  sheriff  for  neg^lect. 

Cited  in  Houston's  Appeal,  11  Pittsb.  L.  J.  N.  S.  412;  Berlin's  Appeal,  38 
Phila.  Leg.  Int.  293, — holding  that,  in  summary  proceedings  against  sheriff 
for  neglect,  he  should  first  be  ruled  to  make  his  return. 

Cited  in  notes  in  25  A.  D.  572,  as  to  how  officer  may  be  compelled  to  make  re- 
tnm  to  execution;  3  L.RJL.(N.S.)  423,  on  burden  of  proof  in  action  to  recover 
for  failure  to  execute  final  process. 
Taxing  Judgment  fee  for  attorney. 

Cited  in  McCulla  v.  Opple,  1  Pearson  (Pa.)  160,  holding  that  judgment  fee 
for  attorney  cannot  be  taxed  on  an  award  of  arbitration  that  is  appealed  from. 

Z4  AM.  DEC.  44»,  MILLER  v.  GETTYSBURG  BANK,  8  WATTS,  192. 
Duty  of  pledgee  of  notes  as  collateral. 

Cited  in  reference  note  in  50  A.  D.  177,  on  duties  and  liabilities  of  pledgee  of 
negotiable  paper. 

Cited  in  notes  in  32  A.  S.  R.  719,  720,  on  duties  of  holder  of  collateral  se- 
curity; 49  A.  D.  738,  or  rights  and  liabilities  of  parties  to  pledge  of  negotiable 
instrument;  64  A.  D.  429,  on  pledges  of  mortgages  and  negotiable  instruments 
and  sale  tliereof. 
—  To  collect. 

*  Cited  in  Hanna  v.  Holton,  78  Pa.  334,  21  A.  R.  20,  1  Legal  Chron.  335,  5 
Legal  Gaz.  179,  3  Phila.  Leg.  Int.  233;  Hawley  Bros.  Hardware  Co.  v.  Brown- 
stone,  123  Cal.  643,  46  Pac.  468, — holding  that  creditor  holding  notes  as  col- 
lateral security  is  liable  for  loss  thereon  caused  by  his  negligence,  also  citing 
annotation  on  this  point;  Mt.  Vernon  Bridge  Co.  v.  Knox  County  Sav.  Bank, 
46  Ohio  St.  224,  20  N.  E.  339;  Scott  v.  First  Nat.  Bank,  6  Ind.  Terr.  292,  68 
L.R.A.  488,  82  S.  W.  751, — holding  that  creditor  holding  note  as  collateral  se- 
curity is  required  to  exercise  ordinary  diligence  only,  also  citing  annotation  on 
this  point;  Sempl5  &  B.  Mfg.  Co.  v.  Detwiler,  30  Kan.  386,  2  Pac.  511,  holding 
that  where  bank  takes  notes  as  collateral  security  with  instructions  to  collect 
them,  simple  demand  of  payment  is  not  suflScient  diligence. 

Cited  in  reference  notes  in  34  A.  S.  R.  744;  35  A.  S.  R.  317, — on  diligence  in 
collecting  collateral  security;  100  A.  D.  194,  on  right  and  duty  of  pledgee  to 
collect  collateral  security;  27  A.  S.  R.  539,  on  necessity  to  realize  upon  collateral 
security;  90  A.  D.  310,  on  obligation  of  pledgee  of  negotiable  paper  to  diligence. 

Liability  of  collecting  bank. 

Cited  in  reference  notes  in  38  A.  D.  141,  on  liability  of  bank  taking  note  for 
collection;  13  A.  S.  R.  253,  on  liability  of  banks  in  .making  collections  for  their 
own  negligence. 
Collaterals  in  hands  of  third  person. 

Cited  in  Dean  v.  Church,  3  Lack.  Leg.  News,  234,  holding  creditor  not  ac- 
countable for  collaterals  placed  by  debtor  in  hands  of  third  person  and  over 
which  he  has  no  controL 

84  AM.  DEC.  458.  HAY  v.  MAYER,  8  WATTS,  208. 

Deed  as  conveyance  of  personal  interest  or  as  appointment  under  power. 

Cited  in  Phillips  v.  Bro\ni,  16  R.  I.  279,  15  Atl.  ^0;  Owen  v.  Switzer,  51  Mo. 
322, — holding  that  where  grantor  has  an  interest  in  land  and  also  a  power  to 
sell,  a  deed  without  reference  to  the  power  conveys  only  the  personal  interest  of 
Am.  Dec.  Vol.  V.— 45. 
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the  grantor;  Heiss  v.  McCauley,  20  Lane.  L.  Rev.  409,  holding  conveyance  by  one 
having  power  to  sell  and  an  interest  in  land,  not  deemed  an  execution  of  the 
power  unless  such  intention  be  shown;  Scott  v.  Bryan,  29  Pittsb.  L.  J.  N.  S. 
340,  holding  that  conveyance  by  life  tenant  with  power  to  sell  conveys  only  her 
interest  in  absence  of  some  reference  to  power;  McCreary  v.  Homberger,  151  Pa. 
323,  31  A.  S.  R.  760,  24  AtK  1066,  31  W.  N.  C.  41;  McCauley  v.  Heise,  20  Lane 
L.  Rev.  313, — holding  that  deed  executed  by  person  given  power  of  sale  under 
will  will  be  presumed  an  execution  of  the  power;  Robeno  v.  Marlatt,  46  Phila* 
Leg.  Int.  36,  6  Pa.  Co.  Ct.  251,  holding  that  where  will  grants  power  to  sell,  a 
conveyance  showing  intent  to  convey  under  the  power,  though  not  so  expressly 
stated  in  the  deed,  will  be  referred  to  the  power;  Jones  v.  Wood,  16  Pa.  25,  hold- 
ing that  where  grantee  of  power  has  no  personal  interest  in  the  lands,  a  convey- 
ance thereof  will  be  deemed  an  execution  of  the  power,  though  not  so  expressed 
in  the  deed. 
Subordination  of  power  to  curtesy  or  dower. 

Distinguished  in  Gast  v.  Porter,  13  Pa.  533,  holding  conveyance  under  power 
to  sell  land  at  the  death  of  widow,  valid  though  widow  was  living,  where  she 
joins  in  the  deed. 
Powers  of  sale. 

Cited  in  Alabama  Conference  v.  Price,  42  Ala.  39,  holding  that  power  of  sale 
conferred  by  a  will,  will  not  support  a  sale  made  under  order  of  the  court  with- 
out reference  to  the  power;  Southern  Cotton  Oil  Co.  v.  Henshaw,  89  Ala.  448, 
7  So.  760,  holding  that  power  to  sell  lands  is  not  included  in  power  to  settle 
up  and  divide  an  estate. 

Cited  in  reference  notes  in  55  A.  D.  506,  on  power  to  be  executed  on  con- 
tingency; 39  A.  D.  601,  on  construction  of  power  of  attorney. 

Cited   in  note  in  27  L.R.A.  351,  on   right  of  heirs  of  deceased   partner  in 
partnership  real  estate  as  against  surviving  partner. 
—  Conveyance  of  lands  subject  to. 

Cited  in  Costen's  Appeal,  13  Pa.  292,  holding  that  where  land  is  devised  with 
absolute  direction  to  sell  for  purpose  of  distribution,  a  conveyance  by  a  devisee 
of. his  part  of  the  land  passes  only  the  right  to  his  share  of  the  proceeds;  Dut- 
ton's  Appeal,  181  Pa.  426,  37  Atl.  582,  holding  that  mortgage  of  interest  in  a 
recognizance  in  partition  is  an  equitable  assignment  thereof;  Campbell's  Estate^ 
13  Pa.  Co.  Ct.  35,  2  Pa.  Dist.  R.  665,  holding  that  a  mortgage  of  a  legacy  payable 
out  of  proceeds  of  real  estate  is  a  valid,  equitable  assignment  thereof;  Homer's 
Appeal,  56  Pa.  405;  Wells  v.  Sloyer,  1  Clark  (Pa.)  516,— holding  that  a 
direction  in  will  to  sell  lands  vests  the  legal  estate  in  the  executor,  and  a  pur- 
chaser of  such  lands  from  a  legatee  takes  only  his  right  to  share  in  the  pro- 
ceeds. 
Authority  of  agent. 

Cited  in  reference  note  in  54  A.  D.  299,  on  agent's  implied  authority  to  bind 
principal  by  note. 
Executory  devises. 

Cited  in  reference  note  in  42  A.  D.  122,  on  executory  devises. 

S4  AM.  DEC.  460,  SHERBAX  v.  COM.  8  WATTS,  213. 
Certainty  required  in  indictments. 

Cited  in  Com.  v.  Keenan,  67  Pa.  203;  Com.  v.  Howells,  18  Pa.  Super.  Ct.  323; 
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Com.  ▼.  White,  24  Pa.  Super.  Ct.  178;  Com.  v.  Swallow,  8  Pa.  Super.  Ct.  539,— 
holding  indictment  good  where  it  states  the  charge  sufficiently  to  inform  de- 
fendant what  he  is  called  upon  to  answer,  and  so  that  court  may  know  how  to 
render  proper  judgment;  Com.  v.  Farrell,  12  Luzerne  Leg.  Reg.  348,  10  North. 
Co.  Rep.  57,  31  Pa.  Co.  Ct.  118,  holding  indictment  for  larceny  for  stealing  three 
ducks  sufficient  without  any  further  description  of  the  ducks;  Com.  v.  Christy, 
20  Pa.  Co.  Ct.  121,  11  Pa.  Dist.  R.  221,  holding  indictment  for  fornication  and 
bastardy  good,  though  it  failed  to  state  the  sex  of  the  bastard;  Com.  v.  Wickert, 
6  Pa.  Dist.  R.  387,  holding  that  indictment  under  statute  containing  a  proviso 
need  not  negative  the  proviso;  Sikes  v.  State,  67  Ala.  77,  holding  indictment  de- 
fective where  averments  of  necessary  attending  facts  relate  to  time  of  finding  of 
the  indictment,  and  not  to  time  the  alleged  offense  was  committed. 

Cited  in  reference  notes  in  54  A.  D.  378,  on  sufficiency  of  indictment;  58  A.  D. 
696,  on  description  of  offenses  in  indictment;  36  A.  D.  264,  on  degree  of  certainty 
required  in  indictments;  37  A.  D.  84,  on  form  of  indictment  charging  statutory 
offense;  65  A.  S.  R.  251,  on  negativing  exceptions  in  information. 
—  Indictment  for  betting  on  election. 

Distinguished  in  Com.  v.  Leak,  116  Ky.  540,  76 -S.  W.  368,  holding  that  war- 
rant for  betting  on  an  election  is  fatally  defective,  where  it  charges  the  offense 
being  committed  after  the  election  without  specifically  alleging  that  the  result 
was  not  Jcnown. 
Certainty  as  to  common  intent  in  pleading  generally. 

Cited  in  Com.  v.  Commercial  Bank,  28  Pa.  391,  holding  certainty  as  to  a  com- 
mon intent  sufficient  in  information  in  quo  warranto  proceedings;  Election 
Cases  (Re  Contested  Elections),  66  Pa.  20,  2  Brewst.  (Pa.)  1,  2  Legal  Gaz.  57, 
holding  certainty  as  to  a  common  intent  sufficient  in  petition  contesting  an 
election. 

34  AM.  DEC.  461,  CRONISTEB  ▼.  X^EISE,  8  WATTS,  215. 
Effect  of  sale  under  mortgage. 

Cited  in  Clarke  v.  Stanley,  10  Pa.  472,  holding  that  sale  under  mortgage  de- 
vests the  mortgage  and  all  subsequent  liens;  Moyer  v.  Garrett,  96  Pa.  376,  on 
sale  under  judgment  for  instalment  due  on  mortgage  debt  discharging  the  mort- 
gage; Taylor  v.  Young,  71  Pa.  81,  4  Legal  Gaz.  218,  29  Phila.  Leg.  Int.  220; 
Mendenhall  v.  West  Chester  &  P.  R.  Co.  36  Pa.  145  note,— on  sale  under  judg- 
ment on  one  of  bonds  secured  by  mortgage  discharging  the  mortgage. 

Cited  in  reference  note  in  42  A.  D.  323,  on  extent  to  which  judicial  sale  devests 
lien. 

Estoppel  in  pais. 

Cited  in  reference  note  in  49  A.  D.  238,  on  estoppel  in  pais. 

84  AM.  DEC.  465,  FORSYTHE  ▼.  PRICE,  8  WATTS,  282. 
Rights  in  growing  crops. 

Cited  in  Reilly  v.  Ringland,  39  Iowa,  106,  holding  that  one  lawfully  in  pos- 
session of  land  as  tenant  at  will  is  entitled  to  enter,  after  termination  of 
tenancy,  and  harvest  his  outgoing  crops;  Myers  v.  Elmer,  24  Lane.  L.  Rev.  347, 
holding  tenant  receiving  crop  growing  on  land  when  he  took  possession  not  en- 
titled to  way-going  crop;  Backentoss  v.  Stabler,  33  Pa.  251,  75  A.  D.  592,  holding 
that  where  administrator  had  right  to  cut  and  remove  a  growing  crop,  he  could 
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maintain  trover  for  its  recovery  if  wrongfully  removed;  Loose  v.  Scharff,  6  Pa- 
Super.  Ct.  163,  on  liability  to  seizure  for  debt  of  landlord's  interest  in  growing 
crop. 

Cited  in  reference  notes  in  6  A.  D.  417;  70  A.  D.  169, —  on  tenant's  right  to 
way-going  crop. 

Cited  in  notes  in  64  A.  D.  369,  on  right  of  tenant  for  life  to  emblements ;  69 
A.  D.  616,  on  right  of  tenant  to  emblements,  etc.,  After  expiration  of  his  term. 

—  Effect  of  custom. 

Cited  in  notes  in  50  A.  D.  102,  on  customs  of  landlord  and  tenant  and  their 
validity;  16  £.  R.  C.  566,  on  effect  of  custom  between  landlord  and  tenant  as  to 
crops  after  expiration  of  term. 
Liability  for  trespass  by  animals. 

Cited  in  reference  notes  in  72  A.  D.  336;  49  A.  S.  R.  746, — on  liability  of 
owner  of  animals  for  their  trespasses. 

Cited  in  note  in  49  A.  D.  249,  on  common-law  rule  as  to  liability  for  tres- 
passes of  animals. 

S4  AM.  DEC.  469,  GILCHRIST  v.  BALE,  8  WATTS,  855. 
Right  of  action  for  alienation  of  wife^s  affections. 

Cited  in  reference  notes  in  51  A.  D.  408,  on  action  for  enticing  away  wife; 
82  A.  D.  434,  on  husband's  right  of  action  for  enticing  away  his  wife. 

Cited  in  notes  in  44  A.  S.*  R.  846,  on  action  for  alienation  of  wife's  affections; 
48  A.  D.  620,  on  action  for  injury  to  wife  not  resulting  in  death. 
Evidence  of  ill  treatment  of  wife  in  suits  for  seduction  and  alienation  of 
affections. 

Cited  in  Palmer  v.  Crook,  7  Gray,  418;  Coleman  v.  White,  43  Ind.  429,— hold- 
ing that  evidence  of  wife's  ill  treatment  by  her  husband  prior  to  the  alleged 
seduction  is  admissible  in  mitigation  of  damages  in  action  by  the  husband  for 
her  seduction;  Kilburn  v.  Mullen,  22  Iowa,  498,  on  same  point;  Perry  v.  Love- 
joy,  49  Mich.  529,  14  N.  W.  486,  holding  same  in  an  action  for  enticing  away 
plaintiff's  wife. 

Cited  in  note  in  44  A.  S.  R.  849,  on  evidence  in  action  for  alienation  ot  wife's 
affections. 

—  Ill  feeling  between  wife  and  husband. 

Cited  in  Homer  v.  Yance,  93  Wis.  362,  67  N.  W.  720;  Rudd  v.  Rounds,  64 
Vt.  432,  26  Atl.  438, — holding  that  evidence  of  wife's  feelings  toward  her  hus- 
band, and  declarations  thereof  made  at  time  of,  and  prior  to,  leaving  him  are 
admissible  in  suit  for  alienation  of  her  affections. 
Declarations  as  res  gest^. 

Cited  in  State  v.  Howard,  32  Vt.  380;  Asbury  L.  Ins.  Co.  v.  Warren,  66  Me. 
623,  22  A.  R.  590, — ^holding  declarations  as  to  nature,  symptoms,  and  effects  of 
sickness  under  which  a  person  is  suffering,  admissible  where  bodily  health  is 
at  issue;  Swift  v.  Massachusetts  Mut.  L.  Ins.  Co.  63  N.  Y.  186,  20  A.  R.  522, 
holding  applicant's  declarations  to  other  parties  as  to  state  of  his  health,  made 
about  the  time  of  his  examination  for  insurance,  admissible  on  question  of  truth 
of  statements  made  at  examination;  Stein  v.  Railway  Co.  10  Phila.  440,  32 
Phila.  Leg.  Int.  266,  1  W.  N.  C.  631,  7  Legal  Gaz.  223,  holding  declarations  of 
son  immediately  after  accident,  admissible  in  suit  by  father  for  injury  to  the 
son;  Cook  v.  State,  22  Tex.  App.  611,  3  S.  W.  749,  holding  declarations  of  wife 
at  time  of  commission  of  a  murder  by  the  husband  admissible  as  res  gestct. 
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Cited  in  notes  in  39  L.  ed.  U.  S.  977,  as  to  when  declarations  of  party  are 
•ompetent  evidence  in  his  own  favor;  95  A.  D.  60,  on  necessity  that  acts  and 
declarations  be  contemporaneous  with  principal  transaction  to  be  admissible  as 
part  of  res  geatw;  95  A.  D.  68,  on  admissibility  of  declarations  to  show  motive 
and  purpose  of  act,  as  part  of  res  geaiw;  95  A.  D.  66,  on  admissibility  of 
exclamations  of  pain  and  declarations  respecting  injuries. 
—  Of  wife  or  husband  as  evincing  feelings  toward  each  other. 

Cited  in  Roesner  v.  Darrah,  65  Kan.  599,  70  Pac.  597,  holding  declarations  of 
wife  prior  to  the  alleged  seduction,  admissible  in  action  for  seduction,  when 
they  tend  to  show  the  state  of  her  feelings  toward  husband  and  toward  the 
alleged  seducer;  Billings  v.  AUbright,  66  App.  Div.  239,  73  N.  Y.  Supp.  22, 
holding  that  declarations  of  wife  to  husband  are  admissible  in  mitigation  of 
damages  in  suit  for  criminal  conversation,  where  they  indicate  tlie  state  of 
wife's  feelings  toward  her  husband;  Pollock  v.  Pollock,  9  Misc.  82,  29  N.  Y. 
Supp.  37,  holding  declarations  of  husband  or  wife  prior  to  abandonment,  admis- 
sible only  to  show  the  existing  relation  between  them. 

Cited  in  reference  note  in  80  A.  D.  332,  on  competency  of  wife's  declarations 
against  husband. 

Distinguished  in  Highara  v.  Vanosdol,  101  Ind.  160,  holding  that,  in  action 
for  enticing  wife  away,  her  declarations  made  to  a  third  party  on  day  of  leaving 
are  not  admissible,  where  they  do  not  impute  to  the  husband  violence  or  ill 
treatment. 

Evidence  admissible  nnder  general  issue. 

Cited  in  Scott  v.  Kittanning  Coal  Co.  89  Pa.  231,  33  A.  R.  753,  7  W.  N.  C. 
289,  36  Phi  la.  Leg.  Int.  236,  holding  that,  under  plea  of  nonassumpsit,  defendant 
may  give  in  evidence  anything  which  shows  that  plaintiff  had  no  right  to 
recover.  f 

Cited  in  reference  notes  in  43  A.  D.  62,  on  admissibility  under  general  issue  of 
evidence  of  former  recovery;  46  A.  D.  154,  on  former  recovery  admissible  in 
evidence  under  general  issue;  41  A.  D.  682,  on  admissibility  and  effect  of  former 
judgment  as  plea  in  bar  or  as  evidence  under  general  issue  in  subsequent  action. 
Former  recovery  as  a  bar. 

Cited  in  Lacey  v.  Pennsylvania  &  N.  Y.  Canal  &  R.  Co.  10  Luzerne  Leg.  Reg. 
97,  holding  plea  of  former  recovery  sustainable  in  cases  of  either  actual  or 
presimiptive  former  recovery. 

Cited  in  reference  notes  in  38  A.  D.  697,  on  conclusiveness  of  judgment;  44 
A.  D.  763,  on  conclusiveness  of  former  recovery  in  tort;  49  A.  D.  120;  52  A.  D. 
540,^-on  former  recovery  as  bar  to  another  action;  79  A.  D.  707,  on  former 
recovery  as  bar  to  action  for  same  injury. 

Cited  in  note  in  44  A.  S.  R.  852,  on  bar  to  action  for  alienation  of  wife's 
affections. 
Discharge  in  bankruptcy  as  bar. 

Cited  in  Kames  v.  Fox,  14  Phila.  208,  37  Phila.  Leg.  Int.  282,  holding  that 
discharge  in  bankruptcy  bars  suit  for  funds  embezzled  as  to  which  judgment  in 
assumpsit  had  been  recovered  and  proved  in  the  bankruptcy  proceedings. 
Pleadings  in  action  for  alienating  affections. 

Cited  in  note  in  44  A.  S.  R.  847,  on  pleadings  in  action  for  alienation  of 
wife's  affections. 
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S4  AM.  DEC.  474,  PATTERSON  v.  MARTZ,  8  WATTS,  S74, 
Specific  performance  of  contract. 

Cited  in  reference  notes  in  37  A.  D.  633,  on  specific  performance  of  contracts; 
95  A.  D.  445,  as  to  when  specific  performance  will  not  be  decreed. 
Defense  to  specific  performance. 

Cited  in  Finley  v.  Aiken,  1  Grant,  Cas.  83  (dissenting  opinion),  on  fraud 
as  defeating  right  to  specific  performance;  Rhine  v.  Robinson,  27  Pa.  30,  on 
claim  in  violation  of  mere  verbal  contract  or  moral  obligation  not  being  en- 
forceable in  equity. 

Cited  in  reference  notes  in  58  A.  D.  144,  on  specific  performance  not  main- 
tainable when  facts  show  abandonment  of  contract;  66  A.  D.  405,  on  refusal  of 
specific  performance  in  case  of  fraud  or  mistake  or  inequitable  conditions. 
—  Laches  as  defense. 

Cited  in  Russell  v.  Baughman,  94  Pa.  400,  9  W.  N.  C.  284;  Lowther  Oil  Co. 
V.  Miller-Sibley  Oil  Co.  53  W.  Va.  501,  97  A.  S.  R.  1027,  44  8.  E.  433;  Shislers 
Estate,  13  Pa.  Co.  Ct.  513,  2  Pa.  Dist.  R.  588,— holding  that  specific  performance 
will  not  be  decreed  where  vendee  unreasonably  delays  his  demands  until  circum- 
stances  have   materially  changed. 

Cited  in  reference  notes  in  48  A.  D.  172,  on  lapse  of  time  as  bar  to  specific 
performance;  33  A.  S.  R.  261,  on  effect  of  laches  in  suit  for  specific  performance; 
39  A.  D.  246,  on  delay  and  default  of  one  party  to  contract  as  bar  to  specific  per- 
formance; 63  A.  D.  486,  on  effect  of  failure  to  perform  on  part  of  party  seek- 
ing specific  performance;  59  A.  D.  684,  on  unexplained  delay  and  great  increab'e 
of  value  of  land  as  bar  to  specific  performance;  65  A.  D.  308,  on  refusal  of 
specific  performance  for  laches  where  material  change  in  value  of  property  has 
taken  place;  63  A.  D.  486,  as  to  when  laches  may  be  imputed  to  party  seeking 
specific  performance;  43  A.  D.  58,  as  to  when  time  is  of  essence  of  contract  in 
equity  and  when  not. 
Abandonment   of   contract. 

Cited  in  McGrew  v.  Foster,  113  Pa.  642,  6  Atl.  346,  18  W.  N.  C.  487,  44  Phila 
Leg.  Int.  82,  17  Pittsb.  L.  J.  N.  S.  493,  holding  that  vendee,  under  unrecorded 
contract,  who  has  paid  part  of  purchase  money  and  Xhen  for  nearly  thirty  yean, 
has  made  no  payment  and  asserted  no  right  of  possession,  cannot  maintaiL 
trespass  against  one  holding  title  by  recorded  deed. 

34  AM.  DEC.  477,  EVANS  v.  COM.  8  WATTS,  808. 
Judgment  against  principal  as  evidence  against  his  sureties. 

Cited  in  McMicken  v.  Com.  68  Pa.  213,  25  Phila.  Leg.  Int.  340;  State  use  of 
Hannibal  &  St.  J.  R.  Co.  v.  Shacklett,  37  Mo.  280,— holding  that  judgment 
against  sheriff  for  official  misconduct  is  conclusive  evidence  in  suit  against 
him  and  his  sureties;  Tracy  v.  Goodwin,  5  Allen,  409,  holding  same  of  judgment 
against  constable  for  official  misconduct;  State  use  of  Story  v.  Jennings,  14 
Ohio  St.  73,  holding  that  such  judgment  is  prima  facie  evidence  only  where  sure- 
ties had  no  notice  of  the  suit  against  the  constable;  Lloyd  v.  Barr,  11  Pa.  41,  on 
same  point;  Com.  v.  Smith,  4  Phila.  51,  17  Phila.  Leg.  Int.  126,  holding  judg- 
ment against  trustee  conclusive  against  sureties  on  his  bond;  Hicks  v.  McBride, 
3  Phila.  377,  16  Phila.  Leg.  Int.  147,  holding  that  judgment  against  defendant 
is  conclusive  on  sureties  on  property  bond  in  replevin;  Stephens  v.  Shafer,  48 
Wis.  54,  33  A.  R.  793,  3  N.  W.  836;  Ihrig  v.  Scott,  13  Wash.  669,  43  Pac  633,— 
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holding  that  judgment  against  principal  on  statutory  bond  is  prima  facie  evi- 
dence against  his  sureties;  Braiden  v.  Mercer,  44  Ohio  St.  339,  7  N.  E.  15o, 
holding  that  final  settlement  of  guardian's  account  in  probate  court  is  conclusive 
evidence  in  suit  against  his  sureties;  Garber  v.  Com.  7  Pa.  265;  Com.  ex  rel. 
Whiteside  v.  Wood,  22  Lane.  L.  Rev.  245,  14  Pa.  Dist.  R.  509,— holding  same  as 
to  administrator's  account;  Spencer  v.  Dearth,  43  Vt.  98,  on  judgment  against 
principal  being  conclusive  on  sureties. 

Cited  in  reference  notes  in  43  A.  D.  440,  on  judgment  against  constable  as  evi- 
dence against  sureties;  73  A.  D.  651,  on  conclusiveness  of  judgment  in  suit 
against  constable  on  liability  of  sureties. 

Cited  in  notes  in  17  A.  D.  676,  on  conclusiveness  on  sureties  of  judgment 
against  principal;  83  A.  D.  383,  on  conclusiveness  of  judgment  against  sheriffs 
and  constables  on  their  sureties;  52  L.R.A.  172,  174,  as  to  when  judgment  re- 
<K>vered  in  action  against  officer  is  prima  facie  evidence  against  surety  on  official 
bond;  52  L.R.A.  176,  179,  as  to  when  judgment  recovered  in  action  against 
officer  is  conclusive  evidence  against  surety  on  official  bond. 

Distinguished  in  Snapp  v.  Com.  2  Pa.  St.  49,  holding  that,  to  hold  sureties 
liable,  the  officer  must  be  sued  in  his  official  capacity. 

34  AM.  DEC.  480,  NERHOOTH  v.  AIjTHOUSE,  8  WATTS,  427, 
Right  to  set  up  adverse  title  to  land  held  under  contract. 

Cited  in  Hersey  v.  Turbett,  27  Pa.  418,  on  general  rule  that  one  who  obtains 
possession  under  contract  to  purchase,  cannot  set  up  an  adverse  title,  but  must 
pay  the  price  or  restore  possession;  Erwin  v.  Myers,  20  Phila.  Leg.  Int.  356, 
holding  that  vendee  of  land  must  either  pay  purchase  money  or  restore  pos- 
session. 

Cited  in  note  in  89  A.  S.  R.  66,  on  necessity  of  tenant  admitting  title  to  be  in 
landlord. 

34  AM.  DEC.  488,  BIRD  v.  SMITH,  8  WATTS,  434. 
Prescriptive  right  to  easement. 

Cited  in  note  in  10  £.  R.  C.  94,  on  acquisition  of  easement  by  prescription. 

—  Franchise  for  ferry. 

Cited  in  Johnson's  Appeal,  6  W.  N.  C.  33,  on  nonpresumption  of  ferry  gtant 
from  mere  length  of  time. 

Cited  in  note  in  59  L.R.A.  516,  on  prescriptive  ferry  privileges. 

—  Right  to  use  ferry  landing. 

Cited  in  reference  notes  in  40  A.  D.  751,  on  prescriptive  right  to  use  ferry 
landing;  44  A.  D.  92,  on  presumption  of  exclusive  right  to  land  ferry  at  certain 
point  from  long  exercise  of  right. 
Right  to  landings  on  river  generally. 

Cited  in  Buford  v.  Smith,  2  Tex.  Civ.  App.  178,  21  S.  W.  168;  Prosser  v. 
Wapello  County,  18  Iowa,  327, — holding  that  a  ferry  license  does  not  give  holder 
thereof  the  right  to  use  the  termini  of  a  public  highway  for  a  ferry  landing  with- 
out the  consent  of  the  owner  of  the  fee;  Stoops's  Estate,  14  Pittsb.  L.  J.  N.  S. 
34,  holding  use  of  ferry,  subject  to  control  of  owner  of  fee  of  landing;  Braddock 
Ferry  Co.'s  Appeal,  3  Pennyp.  32,  on  right  of  riparian  owner  to  control  embarka- 
tion and  landing. 

Cited  in  reference  notes  in  47  A.  D.  550;  72  A.  D.  368,^n  right  of  owners  of 
shores  of  navigable  rivers  to  control  embarkation   and  landing. 
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Cited  in  notes  in  81  A.  D.  588,  on  navigator's  right  to  land  or  deposit  goods 
bn  private  property;   50  L.R.A.  537,  on  acquisition  by  ferries  of  right  to  use 
landings. 
Exclusiveness  of  easement. 

Cited  in  Campbell  v.  Kuhlmann,  39  Mo.  App.  628,  holding  that  under  grant  of 
easement  of  way,  not  exclusive  in  its  terms,  grantor  has  right  of  user  in  common 
with  grantee;  Thompson  v.  Germania  L.  Ins.  Co.  97  Minn.  89,  106  N.  W.  102, 
holding  that  the  character  of  an  easement  as  to  exclusiveness  depends  upon  the 
use  shown  and  upon  the  agreement  creating  it. 
Title  of  riparian  owner  on  navigable  waters. 

Cited  in  Philadelphia  &  R.  R.  Co.  v.  Morris,  7  Phila.  286,  26  Phila.  Leg.  Int. 
252,  holding  that  riparian  owner  on  navigable  water  owns  to  low-water  mark  and 
the  commonwealth  owns  beyond;  Clement  v.  Bums,  43  N.  H.  609,  holding  that 
owner  of  land  upon  navigable  water  may  maintain  trespass  for  entry  and  re- 
moval of  soil  from  shore  between  high  and  low  water  mark;  Gould  v.  Hudson 
River  R.  Co.  6  N.  Y.  522  (dissenting  opinion),  on  right  of  riparian  owner  on 
navigable  stream  to  shore  between  high  and  low  water  mark;  People  ex  rel. 
Loomis  V.  Canal  Appraisers,  33  N.  Y.  461,  on  test  of  actual  navigability. 

Cited  in  reference  note  in  36  A.  D.  145,  on  riparian  owner's  rights  to  shore 
on  navigable  stream. 

Cited  in  note  in  10  A.  D.  385,  on  navigable  river  as  boundary. 
What  are  navigable  waters. 

Cited  in  reference  note  in  59  A.  D.  220,  on  what  are  navigable  waters. 

Cited  in  note,  in  41  L.  ed.  U.  S.  998,  on  navigable  waters  and  right  therein. 
Declarations  of  one  In  possession  of  lands  as  evidence. 

Cited  in  Cunningham  v.  Fuller,  35  Neb.  58,  52  N.  W.  836,  holding  that  decla- 
rations of  one  in  possession  of  land,  as  to  his  title,  are  admissible  in  evidence 
against  him   and   his  assigns. 

Cited  in  reference  notes  in  67  A.  D.  270,  on  admissibility  of  declarations  of 
former  owner  against  those  claiming  under  him;  61  A.  D.  318,  as  t9  when 
declarations  of  grantor  as  to  fraudulent  conveyance  are  admissible. 

Cited  in  notes  in  42  A.  D.  632,  as  to  when  declarations  of  vendbr  are  evi- 
dence against  vendee  to  show  fraud ;  40  A.  D.  241 ;  45  A.  D.  381, — on  admissi- 
bility of  admissions  of  grantor  of  land  while  he  owned  it  against  one  claiming 
under  him. 
Estoppel  by  silence. 

Cited  in  note  in  19  A.  D.  626,  on  estoppel  by  silence. 

34  AM.  DEC.  480,  HOOD  v.  FAHNESTOCK,  8  WATTS,  480. 
Notice  to  agent  as  constrnctive  notice  to  principal. 

Cited  in  Lightcap  v.  Nicola,  34  Pa.  Super.  Ct.  189;  Houseman  v.  Girard  Mut. 
Bldg.  &  L.  Asso.  81  Pa.  256,  2  W.  N.  C.  573,  33  Phila.  Leg.  Int.  108;  Qilkeson  v. 
Thompson,  210  Pa.  355,  59  Atl.  1114;  Chester  v.  Schaffer,  9  Del.  Co.  Rep.  66,  24 
Pa.  Super.  Ct.  162;  Mutual  Bldg.  &  L.  Asso.  v.  Ambrose,  7  Pa.  Dist  R.  526,  19 
Pa.  Co.  Ct.  504;  Bracken  v.  Miller,  4  Watts  &  S.  102;  Sullivan  v.  Brown,  8  Wash.  , 
347,  36  Pac.  273;  Dunning  v.  Reese,  7  Kulp,  201, — holding  that,  to  charge  prin- 
cipal with  constructive  notice,  the  knowledge  of  the  agent  must  have  been  ob- 
tained in  the  course  of  the  same  transaction  in  which  he  is  employed  by  the 
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principal;  Meehan  v.  Williams,  48  Pa.  238,  22  Phila.  Leg.  Int.  164;  Langenheim 
V.  Anahutz-Bradberry  Co.  38  W.  N.  C.  505,  2  Pa.  Super.  Ct.  285,— on  same 
point. 

Cited  in  notes  in  32  L.R.A.  62,  on  knowledge  of  or  notice  to  agent  as  suf- 
ficient to  put  purchaser  on  inquiry  as  to  vendor's  fraudulent  intent;  39  A.  R. 
325,  on  effect  of  knowledge  by  agent  of  unrecorded  deed  as  notice  to  corpora- 
tion. 

—  Knowledge  acquired  outside  of  agency  or  in  other  agency. 

Cited  in  Martin  v.  Jackson,  27  Pa.  504,  67  A.  D.  489;  Melms  v.  Pabst  Brew- 
ing Co.  93  Wis.  153,  57  A.  S.  R.  899,  66  N.  W.  518;  McCormick  v.  Wheeler, 
36  111.  114,  85  A.  D.  388, — holding  that  knowledge  obtained  as  attorney  for 
one  party  is  not  notice  to  him  as  attorney  for  another  party;  Snyder  v.  Part- 
ridge, 138  111.  173,  32  A.  S.  R.  130,  29  N.  E.  851,  holding  that  knowledge 
obtained  by  agent  before  commencement  of  his  agency  is  not  constructive  notice 
to  his  principal;  Dight  v.  Chapman,  44  Or.  265,  65  L.R.A.  793,  75  Pac.  585, 
holding  that  knowledge  of  agent  is  notice  to  his  principal,  unless  knowledge 
is  obtained  in  confidential  relation  to  a  third  party;  Re  Bryan,  4  Phila.  228, 
17  Phila.  Leg.  Int.  157,  holding  creditors  and  heirs  of  decedent  not  charged 
with  notice  given  to  a  person  prior  to  his  becoming  trustee  of  the  estate;  Red 
River  Valley  Land  &  Invest.  Co.  v.  Smith,  7  N.  D.  236,  74  N.  W.  194,  holding 
that,  to  charge  corporation  with  notice  from  knowledge  of  an  officer,  it  must 
be  shown  that  he  obtained  the  knowledge  in  his  official  capacity,  or  that  such 
knowledge  was  in  his  mind  at  the  time. 

Cited  in  reference  note  in  67  A.  D.  495,  on  knowledge  acquired  by  attorney 
before  relation  began  as  notice  to  client. 

Cited  in  notes  in  24  A.  S.  R.  232,  on  notice  to  agent  previous  to  employ- 
ment as  notice  to  principal;  57  A.  S.  R.  916,  on  information  acquired  by  at- 
torney in  other  transactions  as  notice  to  client, 

Validity  of  title  obtained  from  party  to  fraudulent  transfer. 

Cited  in  Very  v.  Russell,  65  N.  H.  646,  23  Atl.  522;  Boyer  v.  Weimer,  204 
Pa.  295,  54  Atl.  21;  Colquitt  v.  Thomas,  8  Ga.  258,— holding  that  bona  fide 
purchaser  from  fraudulent  grantee  obtains  good  title;  Heath  v.  Page,  63  Pa. 
108,  3  A.  R.  533,  27  Phila.  Leg.  Int.  252,  on  same  point;  Gilliland  v.  Fenn,  90 
Ala.  230,  9  L.R.A.  413,  8  So.  15,  holding  title  of  subsequent  purchaser  from 
grantor  good  as  against  title  of  heir*  of  grantee  in  a  fraudulent  conveyance; 
Massey  v.  Noon,  37  W.  N.  C.  523,  holding  that  bona  fide  purchaser  without 
notice  obtains  title  free  from  any  equities  against  grantor;  Hood  v.  Fahne- 
stock,  1  Pa.  St.  470,  44  A.  D.  147,  holding  that  retaining  possession  by  grantor 
is  notice  to  purchaser  from  grantee  under  fraudulent  conveyance;  Apple  v. 
Fetter,  18  Lane.  L.  Rev.  337,  on  validity  of  title  of  bona  fide  purchaser  from 
fraudulent  grantor  or  grantee. 

Cited  in  reference  notes  in  37  A.  D.  145,  381;  49  A.  D.  131;  50  A.  D. 
469,— on  protection  of  bona  fide  purchaser  from  fraudulent  grantor  or  grantee; 
72  A.  D.  668,  on  protection  of  title  of  bona  fide  purchaser  for  valuable  con- 
sideration without  notice. 

Cited  in  notes  in  32  L.R.A.  69,  on  purchase  from  fraudulent  grantees;  39 
A.  D.  716;  67  L.R.A.  898, — on  title  of  bona  fide  purchaser  from  fraudulent 
grantee;  10  E.  R.  C.  544,  on  protection  of  bona  fide  purchaser  against  equities. 
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34  AM.  DEC.  402,  ABBOTT  v.  COM.  8  WATTS,  517. 

Repeal  of  statute  by  implication. 

Cited  in  reference  notes  in   74  A.  D.  ^17,  on  repeal  of  statute  by  implica- 
tion;  42  A.  D.  680,  as  to  when  enactment  of  subsequent  statute  operates  as 
repeal  of  former  one. 
Effect  of  repeal  of  statute  on  proceedings  begun  under  it. 

Cited  in  Re  Extension  of  North  Street,  1  Pearson  (Pa.)  199,  holding  that 
proceedings  for  laying  out  a  street  begun  under  a  law  which  is  repealed  are 
thereby  terminated. 

Cited  in  reference  notes  in  36  A.  D.  186;  81  A.  D.  193, — on  effect  on  pending 
actions  of  repeal  of  statute. 

Distinguished   in   The   Hickory  Tree   Road,  43   Pa.   139,   holding   that   where 
proceedings   for   laying   out  a  road   have   been   begun,   and   the  road   laws  are 
changed   so   as   to   change   the   remedies,   but   not   take   away   the   jurisdiction, 
the  proceedings  may  continue  under  the  new  law. 
«— Repeal  of  criminal  statute. 

Cited  in  Butler  v.  Palmer,  1  Hill,  324;  Com.  v.  Shubel,  4  Pa.  Co.  Ct.  12; 
United  States  v.  Hague,  22  Fed.  706, — holding  that  repeal  of  statute,  with 
no  saving  clause  in  the  repealing  act,  terminates  a  prosecution  begun  under 
it;  Com.  v.  Shopp,  1  Woodw.  Dec.  123;  State  v.  Showers,  34  Kan.  269,  8  Pac. 
474,^-on  same  point. 

Cited  in  reference  note  in  71  A.  D.  599,  on  effect  on  pending  appeal  of  re- 
peal of  statute  under  which  conviction  was  had  in  inferior  court. 

Cited  in  note*  in  94  A.  D.  218,  on  effect  of  repeal  of  criminal  statute. 
Interpretation  of  statute  by  common  law. 

Citec}  in  Com.  v.  Bank  of  Commerce,  2  Pittsb.  248,  8  Pittsb.  L.  J.  382,  holding 
that  statutes  are  to  be  interpreted  and  administered  as  near  as  may  be  accord- 
ing to  principles  of  common  law. 

• 
^4  AM.  DEC.  404,  AliTEMAS  v.  CAMPBELIi,  0  WATTS,  28. 
Entry  as  terminating  adverse  possession. 

Cited  in  Hinman  v.  Cranmer,  9  Pa.  40,  holding  that  an  entry  by  the  actual 
owner  suspends  the  running  of  the  statute  of  limitations;  Douglass  v.  Lucas, 
63  Pa.  9,  on  same  point;  Elliott  v.  Powell,  10  Watts,  453,  66  A.  D.  200,  hold- 
ing that  an  entry  by  the  owner  puts  iiim  for  the  time  in  actual  possession; 
Hood  V.  Hood,  26  Pa.  417;  IngersoU  v.  Lewis,  11  Pa.  212,  51  A.  D.  536,— hold- 
ing that  entry  by  agent  of  owner,  with  avowed  object  of  asserting  ownership, 
terminates  an  adverse  possession;  Hale  v.  Rittenhouse,  19  Pa.  306;  Smith  v. 
Steele,  17  Pa.  30, — holding  that  entry  by  stranger,  though  under  color  of 
title,  does  not  affect  an  adverse  possession;  Pella  v.  Scholte,  24  Iowa,  283,  95 
A.  D.  729,  on  entry  as  equivalent  to  an  action  to  interrupt  the  running  of  the 
statute  of  limitations. 

Cited  in  reference  notes  in  62  A.  D.  334,  on  entry  by  owner  as  tolling  stat- 
ute of  limitations;  61  A.  D.  304,  on  avoidance  of  operation  of  statute  of 
liiiiitations  by  entry  on   lands. 

Cited  in  note  in  51  A.  D.  539,  on  effect  of  entry  by  true  owner  to  avoid 
statute  of  limitations  running  in  favor  of  disseisor. 
—  Sufficiency  of  entry. 

Cited  in  Stettnische  v.  Lamb,  18  Neb.  619,  26  N.  W.  314,  holding  actual  entry 
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and  ouster  necessary  for  beginning  of  adverse  possession;  Batchelder  v.  Rob- 
bins,  93  Me.  579,  45  Atl.  837,  holding  that  entry  by  record  o^vner,  such  as  to 
^ve  adverse  holder  notice  of  intention  to  assert  his  title,  is  sufficient  to  revest 
possession;  Byers  v.  Danley,  27  Ark.  77,  holding  that  an  entry  to  devest  pos- 
session must  show  unequivocal  intent  to  claim  the  land;  New  Shoreham  v. 
Ball,  14  R.  I.  566;  Murphy  v.  Com.  187  Mass.  361,  73  X.  E.  524,— holding  that 
■entry  to  interrupt  adverse  possession  must  show  affirmatively  intention  to  re- 
sume possession;  McCombs  v.  Rowan,  59  Pa.  414,  holding  that  making  a  sur- 
yey  of  land  without  asserting  title  is  not  a  sufficient  entry;  Hoopes  v.  Garver, 
15  Pa.  517,  holding  that  sufficiency  of  acts  to  constitute  an  entry  should  be 
submitted  to  the  jury;  Bradley  v.  West,  60  Mo.  33,  holding  that  entry  to  in- 
terrupt adverse  possession  must  be  made  before  expiration  of  statutory  period. 
Cited  in  note  in  16  E.  R.  C.  341,  on  sufficiency  of  entry  to  stop  running  of 
prescription. 

Deola«*ations  of  one  in  possession  as  evidence. 

Cited  in  St.  Clair  v.  Shale,  9  Pa.  252,  holding  declarations  of  party  in  pos- 
session admissible  to  show  that  his  possession  was  not  adverse. 
PresnmptiTe  abandonment  of  suit. 

Cited  in  Hillside  Coal  &  Iron  Co.  v.  Pitt,  4  Lack.  L.  News,  335,  holding  that 
ejectment  suit  will  not  be  presiimed  to  have  been  abandoned  until  after  twenty- 
one  years. 

54  AM.  DEC. .407,  McFARLAND  v.  NEWMAN,  0  WATTS,  55. 

Implied  warranty  on  sale  of  chattels. 

Cited  in  Boyd  v.  Wilson,  83  Pa.  319,  24  A.  R.  176,  3  W.  N.  C.  523,  34  Phila. 
Leg.  Int.  106,  holding  that  sale  by  sample  is  not  an  implied  warranty  of  the 
l^ds  unless  it  was  understood  that  sample  should  be  standard  of  quality; 
Cleveland  Linseed  Oil  Co.  v.  A.  F.  Buchanan  &  Sons,  57  C.  C.  A.  498,  120  Fed. 
906,  on  hopelessness  of  arriving  at  satisfactory  conclusions  from  the  decisions 
as  to  warranty  in  sale  of  chattels. 

Cited  in  reference  note  in  39  A.  D.  500,  on  implied  warranty  in  sale  of  chat- 
tels. 

Cited  in  notes  in  6  A.  D.  114,  on  implied  warranties;  6  E.  R.  C.  502,  as  to 
what  will  constitute  a  warranty  in  sense  of  condition  on  failure  of  which  party 
may  repudiate  contract  in  toto. 
^—Representations  as  warranty. 

Cited  in  Matlock  v.  Meyers,  64  Mo.  531;  McAllister  v.  Morgan,  29  Pa.  Super. 
Ct.  476;  Weimer  v.  Clement,  37  Pa.  147,  78  A.  D.  411;  Whitaker  v.  Eastwick, 
75  Pa.  229,  2  Legal  Chron.  166,  6  Legal  Gaz.  221,  31  Phila.  Leg.  Int.  165;  Shisler 
T.  Baxter,  109  Pa.  443,  58  A  R.  738,  42  Phila.  Leg.  Int.  405;  Holmes  v. 
Tyson,  147  Pa.  305,  15  L.R.A.  209,  23  Atl.  564;  M^haffey  v.  Ferguson,  156  Pa. 
156,  27  Atl.  21,  32  W.  N.  C  549;  Weilson  v.  Wetherill,  1  Phila.  207,  8  Phila. 
Leg.  Int.  112;  Benhead  v.  Scott,  1  Phila.  84,  7  Phila.  Leg.  Int.  150;  Herman  v. 
Brinker,  17  Pa.  Super.  Ct.  177;  Welles  v.  Oakley,  10  Luzerne  Leg.  Reg.  204; 
Lindsay  v.  Davis,  30  Mo.  406, — holding  that  simple  affirmation  as  to  chattels 
sold  does  not  constitute  a  warranty  unless  so  intended  and  understood;  Mc- 
Neal  V.  Banks,  6  Kulp,  371;  Matthews  v.  Hartson,  3  Pittsb.  86;  Ives  v.  Ellis, 
50  App.  Div.  399,  64  N.  Y.  Supp.  147, — holding  that  no  warranty  is  implied 
from  statements  made  at  sale  of  chattel,  not  amoimting  to  express  warranty 
«r  fraud;  Phipps  t.  Buckman,  30  Pa.  401,  holding  that  false  statement  of  an 
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opinion  on  a  point  where  knowledge  is  equally  accessible  to  both  parties  will 
not  invalidate  a  contract. 

Cited  in  reference  notes  in  59  A.  D.  743,  on  representations  as  warranties; 
64  A.  D.  83,  on  representations  as  to  quality  of  goods  as  warranty. 
Fraudulent  representations  as  defense. 

Cited  in  Price  v.  Lewis,  17  Pa.  51,  55  A.  D.  536,  holding  that  claim  of  fraudu- 
lent representation  is  admissible  as  an  equitable  defense  in  suit  upon  contract 
of  sale;  Dushane  v.  Benedict,  120  U.  S.  630,  30  L.  ed.  810,  7  Sup.  Ct.  Rep.  696, 
holding  that  claim  for  fraudulent  representation  cannot  be  set  off  in  suit  upon 
contract  under  Pennsylvania  statute;  Sceak  v.  Wright,  5  Kulp,  246,  holding 
that  rule  as  to  fraudulent  representations  in  sales  does  not  apply  where '  pur- 
chaser can  inspect  the  article  and  the  defect  is  obvious;  Smith  v.  Smith,  21  Pa. 
367,  60  A.  D.  51,  holding  that  vendee's  insolvency  and  his  intent  not  to  pay, 
uncommunicated  to  vendor  at  time  of  sale,  is  not  such  fraud  as  will  avoid  the 
sale. 

Distinguished  in  Cassel  v.  Herron,  5  Clark  (Pa.)  250,  holding  that  con- 
cealment of  latent  disease  not  observable  by  vendee  of  horse  avoids  a  contract  for 
its  sale. 

Construction  of  oral  declarations  and  contracts  as  Jury  function. 

Cited  in  Speers  v.  Knarr,  4  Pa.  Super.  Ct.  80,  40  VV.  N.  C.  85;  Kaufman 
v.  Abeles,  11  Pa.  Super.  Ct.  616;  Pessano  v.  Eyre,  13  Pa.  Super.  Ct  157; 
Lavelle  v.  Melley,  27  Pa.  Super.  Ct.  69;  Henderson  v.  Sonnebom,  30  Pa.  Super. 
Ct  182;  Brubaker  v.  Okeson,  36  Pa.  519,  7  Luzerne  Leg.  Reg.  384;  MajTies 
V.  Atwater,  88  Pa.  496,  6  W.  N.  C.  635,  36  Phila.  Leg.  Int  321;  Holmes  v. 
Chartiers  Oil  Co.  138  Pa.  546,  21  A.  S.  R.  919,  21  Atl.  231,  27  W.  N.  C.  150,  21 
Pittsb.  L.  J.  N.  S.  387;  Hawn  v.  Stoler,  22  Pa.  Super.  Ct  307,— holding  that 
meaning  of  oral  declarations  is  for  the  jury  to  determine;  Philadelphia  v. 
Stewart,  201  Pa.  526,  51  Atl.  348,  holding  tliat  where,  parol  agreement  forms 
part  of  a  contract,  the  whole  contract  is  for  the  jury. 

Cited  in  note  in  21  A.  D.  394,  on  construction  of  words  of  witness  as  ques- 
tion for  jury. 

Distinguished  in  Camden  Wood  Turning  Co.  v.  Malcolm,  190  Pa.  62,  42  Atl. 
458,  holding  that  where  there  was  no  contradictory  evidence  as  to  a  contract, 
the  court  properly  directed  a  verdict. 

34  AM.  DEC.  503,  ATWOOD  v.  REMANCE  TRANSP.  CO.  0  WATTS,  87. 

Liability  of  carrier. 

Cited  in  reference  notes  in  39  A.  D.  508,  on  common  carrier's  liability;  37 
A.  D.  438,  on  carrier's  liability  for  loss  of  goods. 
Right  of  carriers  to  limit  their  liability. 

Cited  in  Earnest  v.  Southern  Exp.  Co.  1  Woods,  573,  Fed.  Cas.  No.  4,248; 
Pennsylvania  R.  Co.  v.  Raiordon,  119  Pa.  577,  4  A.  S.  R.  670,  13  Atl. 
324,  21  W.  N.  C.  283,  45  Phila.  Leg.  Int  276;  Allam  v.  Pennsylvania  R.  Co. 
183  Pa.  174,  39  L.R.A.  535,  38  Atl.  709,  41  W.  N.  C.  205;  Crary  v.  Lehigh 
Valley  R.  Co.  203  Pa.  525,  93  A.  S.  R.  778,  59  L.R.A.  815,  53  Atl.  363;  Bing- 
ham V.  Rogers,  6  Watts  &  S.  495,  40  A.  D.  581;  York  Mfg.  Co.  v.  Illinois  C. 
R.  Co.  3  Wall.  107,  18  L.  ed.  170, — holding  that  common  carrier  may  by 
special  contract   limit  his  common-law   liability. 

Cited  in  reference  note  in  30  A.  D.  400,  on  power  of  common  carrier  to  limit 
liability. 
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«-By  notice  or  special  agreement. 

Cited  in  Mercantile  Mut.  Ins.  Co.  v.  Chase,  1  E.  D.  Smith,  116;  Hartwell  v. 
Northern  Pacific  Exp.  Co.  6  Dak.  463,  3  L.R.A.  342,  41  N.  W.  732,— holding  that 
bill  of  lading  not  signed  by  consignor  is  not  a  special  contract  by  which  com- 
mon carrier  may  limit  his  liability;  Gould  v.  Hill,  2  Hill,  623,  holding  that 
common  carriers  cannot  limit  their  liability  by  special  acceptance  of  the  goods 
or  by  express  agreement;  Fish  v.  Chapman,  2  Ga.  349,  46  A.  D.  393,  holding  that 
eommon  carrier  cannot  limit  his  liabililty  by  a  notice  or  by  special  acceptance; 
Laing  v.  Colder,  8  Pa.  479,  49  A.  D.  633,  holding  that  common  carrier  may  limit 
his  liability  by  notice  to  passengers  that  baggage  is  at  their  own  risk. 

Cit^d  in  reference  notes  in  43  A.  D.  202,  on  power  of  carrier  to  limit  liabil- 
ity by  notice;  40  A.  D.  585;  16  A.  S.  R.  726, — on  carrier's  right  to  limit  liabil- 
ity by  special  contract;  56  A.  D.  84,  on  common  carrier's  power  to  limit  lia- 
bility by  express  agreement. 

Cited  in  notes  in  5  E.  R.  C.  343,  345,  on  right  of  carrier  to  limit  his  liabil- 
ity by  notice;  6  A.  S.  R.  722,  on  limitation  of  the  conmion-law  liability  of  car- 
rier of  goods  by  general  notice;  42  A.  D.  498,  on  carrier's  power  to  limit  liability 
by  notice  or  special  contract;  6  L.R.A.  850,  on  power  of  carrier  to  limit  his  lia- 
bility by  express  contract;  85  A.  D.  226,  on  receipt  for  goods  by  carrier  accepted 
by  shipper  as  contract  restricting  carrier's  liability  by  its  conditions. 
—  Construction  of  such  agreements. 

Cited  in  Steele  v.  Townsend,  37  Ala.  247,  79  A.  D.'49;  Louisville  &  N.  R. 
Co.  V.  Touart,  97  Ala.  614,  11  So.  756;  Hooper  v.  Wells,  F.  &  Co.  27  Cal.  11,  86 
A.  D.  211;  Levering  v.  Union  Transp.  &  Ins.  Co.  42  Mo.  88,  97  A.  D.  320;  The 
Queen  of  the  Pacific,  61  Fed.  213, — holding  that  exceptions  to  carriers'  common- 
law  liability  should  be  strictly  construed  against  the  carrier;  Leonard  v. 
Hendrickson,  18  Pa.  40,  55  A.  D.  687,  on  same  point;  New  Jersey  Steam  Nav. 
Co.  T.  Merchants'  Bank,  6  How.  344,  12  L.  ed.  465,  on  contract  limiting  lyibility 
not  exonerating  from  actual  misbehavior. 
l¥hat  are  "perils  of  the  sea,"  etc. 

Cited  in  reference  note  in  9  A.  8.  R.  187,  on  perils  of  the  sea  within  policy 
of  marine   insurance. 

Cited  in  note  in  41  A.  D.  282,  on  meaning  of  term  "perils  of  the  sea"  and 
similar  terms. 
What  risks  covered  by  marine  policy. 

Cited  in  reference  note  in  86  A.  D.  500,  as  to  what  losses  are  or  are  not 
within  marine  policy  of  insurance. 

When  usage  will  bind  parties. 

Cited  in  reference  notes  in  39  A.  D.  614,  as  to  how  far  and  when  usages 
become  part  of  contract;  66  A.  D.  427,  on  right  to  receive  usage  to  control 
operation  of  law;  55  A.  D.  171;  58  A.  D.  638, — on  usage  contrary  to  common 
law  being  of  no  effect;  55  A.  D.  329,  on  custom  or  usage  in  derogation  of  rules 
of  law  or  contrary  to  terms  of  contract  or  intention  of  parties. 

Cited  in  note  in  11  A.  S.  R.  632,  on  proof  of  custom  or  usage  to  contravene 
rule  of  law  or  to  alter  or  contradict  terms  of  unambiguous  contract. 
Meaning  of  unavoidable  accident. 

Cited  in  Hays  v.  Kennedy,  41  Pa.  378,  80  A.  D.  627,  20  Phila.  Leg.  Int. 
116  (dissenting  opinion  in  3  Grant  Cas.  361),  on  construction  of  phrase  "un- 
avoidable accidents." 
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34  AM.  DEC.  507,  BELL  ▼.  McCLINTOCK,  9  WATTS,  11», 
liiabillty  for  injury  by  dam  or  other  obstruction  of  stream. 

Cited  in  reference  note  in  35  A.  S.  R.  413,  on  injury  caused  by  diversion  of 
stream. 

Cited  in  notes  in  85  A.  S.  R.  711,  on  right  to  diminish  or  impede  flow  of 
stream  by  dam;  57  A.  D.  691,  on  care  and  skill  required  in  constructing  and 
maintaining  dam;  50  L.R.A.  871,  on  drift  and  debris  causing  damming  back 
of  water  of  stream;  41  L.R.A.  749,  on  right  as  between  upper  and  lower  pro- 
prietors to  throw  back  flow  of  stream. 

— >  In  ease  of  freshet. 

Cited  in  McCoy  v.  Danley,  20  Pa.  85,  57  A.  D.  680;  Gasebeer  v.  Mowry,  55- 
Pa.  419,  93  A.  D.  766;  Humphrey  v.  Irvin,  18  W.  N.  C.  449,  6  Atl.  479,  3 
Sadler  (Pa.)  272,  43  Phila.  Leg.  Int.  236;  Dorman  v.  Ames,  12  Minn.  451, — 
holding  thai  owner  of  dam  is  liable  for  damage  arising  from  usual  and  or- 
dinary freshets;  Thatcher  v.  Baker,  2  Del.  Co.  Rep.  297,  holding  owner  of  dam 
not  bound  to  provide  outlet  for  unusual  floods;  Central  Trust  Co.  v.  Wabash, 
St.  L.  &  P.  R.  Co.  57  Fed.  441,  holding  owner  of  embankment  on  water  course^ 
not  liable  for  damage  caused  by  extraordinary  floods;  Illinois  C.  R.  Co.  v. 
Bethel,  11  111.  App.  17,  holding  the  same  as  to  owner  of  bridges  and  culverts, 
over  stream ;  Proctor  v.  Jennings,  6  Nev.  83,  3  A.  R.  240,  holding  proprietor  of 
dam  not  liable  for  damages  caused  by  circumstances  arising  from  other  causes, 
unforeseen  at  time  of  its  erection,  acting  in  connection  with  the  dam;  Hannaher 
V.  St.  Paul,  M.  &  M.  R.  Co.  5  Dak.  1,  37  N.  W.  717;  Ritchie  v.  PitUburg  &  L. 
E.  R.  Co.  14  Pittsb.  L.  J.  N.  S.  424, — ^holding  railroad  erecting  embankment 
not  liable  for  damage  due  to  water  being  thrown  back  on  adjacent  lands  in 
time  of  flood;  State  v.  Ousatonic  Water  Co.  51  Conn.  137,  holding  compiuiy 
chartered  to  erect  dam  bound  to  protect  road  against  damage  from  ordinary 
freshets,  but  not  against  extraordinary  conditions;  Borchardt  v.  Wausau  Boom 
Co.  54  Wis.  107,  11  N.  W.  472,  holding  boom  company  not  liable  for  dam- 
ages caused  by  extraordinary  freshet;  Thatcher  v.  Baker,  109  Pa.  22,  42  Phila. 
Leg.  Int.  374,  holding  owner  of  dam  not  bound  to  provide  against  extraordinary 
floods;  Knoll  v.  Light,  76  Pa.  268,  31  Phila.  Leg.  Int.  348,  holding  owner  of 
dam  not  liable  for  flood  caused  by  grass  naturally  growing  in  stream,  where  the 
dam  was  not  the  cause;  Miller  v.  Shenandoah  Pulp  Co.  38  W.  Va.  558,  18  S. 
E.  740,  holding  that  owner  of  daiA  may  swell  the  water  in  the  stream  only  to 
the  line  of  his  adjoining  owner  above. 

Cited  in  reference  note  in  47  A.  D.  478,  on  liability  of  riparian  owner  for 
injury  occasioned  by  dam  in  case  of  high  water. 
Meaning  of  ordinary  flood. 

Cited  in  Meister  v.  Lang,  28  111.  App.  624,  holding  that  ordinary  rains  are 
such  as  may  be  expected  in  certain  seasons  annually;  Decorah  Woolen  Mills  Co. 
V.  Greer,  58  Iowa,  86,  12  N.  W.  128,  holding  that  ordinary  stage  of  water  is 
such  as  results  from  rises  to  be  expected  in  ordinary  seasons. 

84  AM.  DEC.  500,  DAY  v.  SHARP,  4  WHART.  330. 
Admitting  evidence  which  may  subsequently  become  competent. 

Cited  in  reference  note  in  56  A.  D.  190,  on  admission  of  evidence  which  may 
be  made  competent  by  subsequent  testimony  as  error. 
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Voidability  of  executions. 

Cited  in  McClelland  v.  Devilbiss,  1  Pa.  Co.  Ct.  613,  on  irregularity  in  issue 
of  execution  making  it  voidable. 

Cited  in  reference  notes  in  37  A.  D.  170;  39  A.  D.  497, — as  to  when  execu- 
tions are  voidable  only;  50  A.  D.  132,  on  voidability  of  execution  issued  after 
plaintiff's  death. 

—  Executions  issued  after  death  of  plaintiff. 

Cited  in  fBanta  v.  School  Dist.  No.  3,  39  N.  J.  Eq.  123,  holding  that  issue 
of  execution  ofter  plaintiff's  death  without  revivor  is  erroneous  but  not  void; 
Webb  V.  Mallard,  27  Tex.  80,  on  same  point;  Moore  v.  Bell,  13  Ala.  469,  hold- 
ing that  execution  sued  out  on  a  judgment  after  death  of  plaintiff,  in  hi» 
name,  is  irregular  and  may  be  quashed  on  motion;  Finch  v.  Burr,  79  Conn. 
682,  10  L.R.A.(N.S.)  1049,  66  Atl.  504,  holding  administrator  not  liable  in 
trespass  for  causing  issue  of  execution  in  good  faith  though  judgment  creditor 
was  dead;  New  Orleans,  J.  &  G.  M.  R.  Co.  v.  Rollins,  36  Miss.  384,  holding  that 
writ  of  error  will  lie  against  administrator  to  revise  judgment  secured  by  plain- 
tiff, who  has  since  died,  without  revivor  in  administrator's  name. 

Cited  in  note  in  61  L.R.A.  393,  on  effect  of  death  of  one  of  the  parties  after 
judgment  upon  remedy  by  execution. 

Disapproved  in  Graham  v.  Chandler,  15  Ala.  342;   Dunham  v.  Bentley,  103 
Iowa,   136,  72  N.  W.  437;   Stewart  v.  Nuckols,  15  Ala.  225,  50  A.  D.  127,— 
holding  that  execution  issued  on  a  judgment  after  death  of  plaintiff,  is  void. 
Revival  of  Judgment. 

Cited  in  reference  note  in  68  A.  S.  R.  382,  on  revival  of  judgment. 

—  On  death  of  party  before  execution  Issues. 

Cited  in  reference  note  in  68  A.  D.  186,  on  necessity  for  revival  of  judgment 
after  death  of  party  and  before  issuance  of  execution. 

Cited  in  notes  in  61  L.R.A.  355,  on  necessity  of  revivor  on  death  of  sole 
judgment  creditor  before  issuance  of  execution;  61  L.R.A.  358,  on  revivor 
otherwise  than  by  scire  facias  on  death  of  sole  judgment  creditor  before  issuance 
of  execution. 

Process  or  Judgment  as  justification  for  acts  done. 

Cited  in  Breckwoldt  v.  Morris,  149  Pa.  291,  24  Atl.  300,  holding  that  pur- 
chaser and  constable  under  execution,  regular  on  its  face  though  based  on 
voidable  judgment,  may  justify  under  it. 

Cited  in  reference  notes  in  44  A.  D.  77;  50  A.  D.  143,^-on  voidable  process  as 
justification  for  acts  of  ofiScer  thereunder;  43  A.  D.  765,  on  process  regular  on 
face  as  justification  of  acts  of  oflBcer  under  it;  66  A.  D.  462,  on  party  at 
whose  instance  magistrate  has  acted,  as  trespasser  with  respect  to  all  acts 
done  in  the  execution  of  process  issue^  by  such  magistrate  in  excess  of  author- 
ity. 

Cited  in  notes  in  61  A.  D.  409,  as  to  when  process  is  justification  for  acts 
done  under  it;  43  A.  D.  52,  on  sufficiency  of  process  to  justify  ads  under  it; 
64  A.  D.  52,  on  liability  of  judicial  officers. 

Distinguished  in  Cassel  v.  Seibert,  1  Dauph.  Co.  Rep.  16,  holding  that  void 
judgment  affords  no  protection  to  a  judicial  officer. 
Necessity  of  quashal  of  voidable  execution  to  fix  liability. 

Cited  in  Cogburn  v.  Spence,  15  Ala.  549,  50  A.  D.  140,  holding  that  after 
voidable  process  has  been  set  aside,  the  party  who  caused  its  issue  is  liable  for 
injury  resulting  therefrom. 
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Right  of  surety  paying  debt  without  taking  assignment  of  It. 

Cited  in  Lloyd  v.  Barr,  11  Pa.  41,  holding  that  surety  paying  judgment 
against  principal  is  entitled  to  be  subrogated  without  actual  assignment  of 
the  judgment. 

34  AM.  DEC.  514,  M£ECH  v.  ROBINSON,  4  WHART.  360. 
Sacrifice  for  general  average. 

Cited  in  Slater  v.  Hayward  Rubber  Co.  26  Conn.  128,  on  right  of  general 
average  where  a  vessel  in  danger  voluntarily  sacrifices  part  of  cargo  for  safety 
of  the  remainder. 

Cited  in  notes  in  14  A.  D.  613,  614,  on  necessity  of  voluntary  sacrifice  to  gen- 
eral average;  14  E.  R.  C.  383,  on  loss  incurred  by  extraordinary  circumstances 
as  general  average  loss. 

34  AM.  DEC.  517,  VAN  AMRINGE  v.  MORTON,  4  WHART.  382. 
Necessity  and  sufficiency  of  delivery  of  deed,  etc-. 

Cited  in  Garrett  v.  Goff,  61  W.  Va.  221,  66  S.  E.  351,  holding  deed  not  de- 
livered  of  no  effect. 

Cited  in  reference  notes  in  37  A.  D.  666,  on  delivery  of  deed;  67  A.  D.  270, 
on  delivery  giving  effect  to  deed;  39  A.  S.  R.  73,  on  necessity  for  delivery  of 
deed;.  51  A.  D.  674,  on  delivery  of  deed  being  essential  to  its  validity;  44  A. 
D.  707,  on  necessity  and  suflBciency  of  delivery  of  deed;  44  A.  D.  688,  on  neces- 
sity of  delivery  to  validity  of  bond. 

Cited  in  notes  in  53  A.  S.  R.  637,  on  delivery  of  deed;  55  A,  D.  413,  on  invalid- 
ity of  deed  for  want  of  delivery;  63  A.^S.  R.  650,  on  illustrations  of  insufficient 
delivery  of  deed;  53  A.  S.  R.  539,  on  persons  by  and  to  whom  deed  may  be  de- 
livered. 
Estoppel  to  deny  delivery. 

Cited  in  Simms  v.  Hervey,  19  Iowa,  273,  on  estoppel  to  deny  delivery  of  deed. 

Cited  in  reference  note  in  35  A.  D.  425,  on  ratification  after  filling  blank  left 
in  bond  for  insertion  of  amoimt. 

Cited  in  note  in  9  L.R.A.(N.S.)  950,  on  validation  of  undelivered  deed  by  rati- 
fication or  estoppel  of  grantor. 
Bona  fide  purchasers  from  holder  of  void  deed. 

Cited  in  Smith  v.  South  Royalton  Bank,  32  Vt.  341,  76  A.  D.  179,  holding  that 
innocent  purchaser  from  one  who  holds  under  void  deed  obtains  no  ^itle:  Pry  v. 
Pry,  109  111.  466,  holding  that  innocent  purchasers  from  one  who  holds  title  under 
forged  deed  obtain  no  title;  Reck  v.  Clapp,  98  Pa.  581,  1  Pennyp.  339,  12  Pittsb. 
L.  J.  N.  S.  156,  39  Phila.  Leg.  Int.  219,  on  same  point;  Luther  v.  Clay,  100  Ga. 
236,  39  L.R.A.  95,  28  S.  E.  46,  holding  that  purchaser  of  mortgaged  premises, 
where  a  satisfaction  of  the  mortgage  has  been  forged  and  recorded,  takes  titlj 
subject  to  the  mortgage,  though  he  had  no  notice;  Arrison  v.  Harmstead,  2  Pa. 
St.  191,  holding  that  innocent  purchaser  from  one  who  alters  deed  after  delivery 
obtains  no  better  title  than  his  grantor;  Pace  v.  Yost,  10  Kulp,  538,  holding  that 
deed  in  escrow,  altered  by  custodian  thereof  by  substituting  another  grantee,  con- 
veys no  title  to  the  substituted  grantee. 

Cited  in  note  in  28  A.  D.  688,  on  title  acquired  by  bona  fide  purchaser  from 
fraudulent  purchaser. 

Distinguished  in  Blight  v.  Schenck,  10  Pa.  285,  61  A.  D.  478,  holding  that  in- 
nocent purchaser  from  grantee  in  voidable  deed  obtains  good  title. 
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—  Under  deed  not  delivered. 

Cited  in  Stone  v.  French,  37  Kan.  145,  1  A.  S.  R.  237,  14  Pac.  530;  Kay  v. 
<5ray,  24  Pa.  Super.  Ct.  536;  Steffian  v.  Milmo  Nat.  Bank,  69  Tex.  513,  6  S.  W. 
^23 ;  Henry  v.  Carson;  96  Ind.  412, — holding  that  innocent  purchasers  from  gran- 
tee in  deed  not  delivered  obtain  no  title;  Cameron  v.  Gray,  202  Pa.  566,  25 
Atl.  132,  on  same  point;  Nolan  v.  King,  4  Pa.  Dist.  R.  156,  holding  that  mort- 
:gaged  not  delivered  by  maker,  but  put  in  circulation  without  his  consent,  is 
Toid. 

Cited   in   reference  note   in   1   A..  S.  R.   243,  on  title  acquired  by  bona  fide 
holder  of  undelivered  and  not  fully  executed  deed  stolen  from  grantor. 
Possession  as  notice. 

Cited  in  reference  notes  in  38  A.  D.  131,  on  possession  as  notice  of  title;  68 
A.  D.  521,  on  stranger's  possession  as  putting  purchaser  on  inquiry. 

Cited  in  not^  in  13  L.R.A.(N.S.)  83,  on  requisites  and  sufficiency  of  posses- 
sion of  land  based  on  right  as  notice  of  title. 

34  AM.  DEC.  521,  WATKINSON  v.  BANK  OF  PENNSYLVANIA,  4 

WHART.  482. 
Notice  of  dissolution  of  partnership. 

Cited  in  Brown  v.  Clark,  14  Pa.  469;  Clark  v.  Fletcher,  96  Pa.  416,  11 
Pittsb.  L.  J.  N.  S.  329,  38  Phila.  Leg.  Int.  241;  New  York  Nat.  Exch.  Bank 
^.  Crowell,  177  Pa.  313,  35  Atl.  613,  39  W.  N.  C.  228;  Mellor  v.  Xegley,  1 
Pittsb.  110, — ^holding  notice  of  dissolution  necessary  in  order  to  affect  parties 
■dealing  on  the  strength  thereof. 

Cited  in  reference  notes  in  58  A.  D.  414,  on  necessity  for  actual  notice  of 
■dissolution  of  firm  to  person  dealing  with  firm;  58  A.  D.  174,  on  actual  notice 
of  dissolution  of  partnership  required  as  to  customers  in  order  to  exonerate  re- 
tiring partner. 

Cited  in^  notes  in  40  A.  S.  R.  573,  on  notice  to  terminate  liability  after  dis-. 
solution  of  firm;  23  L.  ed.  U.  S.  852,  on  what  notice  of  dissolution  of  firm  is 
sufficient  to  avoid  liability. 
—  Snfflciency  of  notice  by  advertisement. 

Cited  in  Solomon  v.  Kirkwood,  65  Mich.  266,  21  N.  W.  386,  holding  that 
-sufficiency  of  notice  of  dissolution  of  partnership  is  for  the  jury;  Kenney  v. 
Altvater,  77  Pa.  34,  7  Legal  Gaz.  30,  31  Phila.  Leg.  Int.  412;  Ahlbom  Bros. 
v.  Slowitzsky,  6  Kulp,  321,  9  Lane.  L.  Rev.  48;  Devin  v.  Harris,  3  G.  Greene, 
186, — holding  actual  notice  of  change  in  partnership  necessary  to  affect  cus- 
tomers of  the  firm;  Burnet  v.  Howell,  8  Phila.  531,  28  Phila.  Leg.  Int.  214, 
on  same  point;  Robinson  v.  Floyd,  159  Pa.  165,  28  Atl.  258,  24  Pittsb.  L.  J. 
N.  S.  427,  33  W.  N.  C.  413;  Forepaugh  v.  Baker,  10  Sadler  (Pa.)  97,  13  Atl. 
465,  21  W.  N.  C.  299,  45  Phila.  Leg.  Int.  322,— holding  that  customers  are 
entitled  to  actual  notice  of  dissolution,  and  as  to  third  parties  notice  by  publi- 
<?ation  is  sufficient;  Farrar  v.  Babb,  4  Pa.  Co.  Ct.  407,  on  same  point;  Page  v. 
Brant,  18  IlL  37,  on  the  necessity  of  actual  notice  to  customers  of  change  in 
partnership. 

Cited  in  reference  notes  in  84  A.  D.  356,  on  sufficiency  of  newspaper  notice 
of  dissolution  of  partnership;  36  A.  D.  257,  on  sufficiency  of  publication  of  dis- 
solution of  partnership  in  newspapers;  58  A.  D.  174,  on  publication  of  notice  of 
•dissolution  of  partnership  sufficient  as  to  strangers. 
Am.  Dec.  Vol.  V.— 46. 
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Cited  in  note  in  62  A-  D.  321,  322,  on  inference  of  notice  arising  from  news- 
paper articles  or  publication  not  required  or  authorized  by  law. 

34  AM.  DEC.  523,  PEARCE  v.  AUSTIN,  4  WHART.  489. 
Right  to  sue  for  use  of  another. 

Cited  in  Newton  v.  Nutt,  58  N.  H.  699,  holding  that  guardian  cannot  sue 
in  his  own  name  on  an  account  for  the  labor  of  his  ward. 
Right  of  legal  holder  to  sue  on  note  in  own  name  for  use  of  another. 

Cited  in  First  Nat.  Bank  v.  Mann,  94  Teiin.  17,  27  L.R.A.  568,  27  S.  W.  1015; 
Logan  V.  Cassell,  88  Pa.  288,  32  A.  R.  453,  6  W.  N.  C.  444,  36  Phila.  Leg.  Int. 
365, — holding  that  indorsee  of  note  taken  as  collateral  security  may  maintain 
suit  thereon  against  the  maker,  unless  maker  is  thereby  deprived  of  an  equitable 
defense  against  payee. 

Cited  in  reference  notes  in  1  A.  S.  R.  807,  on  rights  of  indorsee;  51  A.  D. 
188,  as  to  when  agent  may  sue  in  his  own  name ;  39  A.  D.  658 ;  44  A.  D.  540, — 
on  right  of  agent  to  sue  in  his  own  name  on  note  indorsed  in  blank;  61  A.  D. 
751,  on  right  of  agent  or  treasurer  of  private  association  to  sue  on  note  made 
to  him  by  name  with  addition  of  agency  or  office. 

Cited  in  note  in  46  A.  D.  97,  on  right  of  party  having  no  interest  in  bill  to  sue 
thereon. 

Sufficiency  of  answer  denying  plaintllf*8  ownership. 

Cited  in  note  in  66  L.R.A.  518,  on  sufficiency  of  answers  denying  ownership 
of  plaintiff  in  actions  by  third  parties  on  negotiable  instruments. 

34  AM.  DEC.  525,  KNOWLES  v.  liORD,  4  WHART.  500. 
Conclusiveness  of  an  officer's  return. 

Cited  in  Rickard  v.  Major,  34  Pa.  Super.  Ct  107;  Michels  v.  Stork,  52 
Mich.  260,  17  N.  W.  833, — holding  that  officer's  return  is  conclusive  upon  the 
parties  to  a  suit  in  any  collateral  proceeding;  Sauser  v.  Werntz,  1  Leg.  Chron. 
249,  on  parol  evidence  of  matters  consistent  with  officer's  return  being  ad- 
missible. 

Cited  in  reference  i;iotes  in  53  A.  D.  517;  74  A.  D.  133,  427;  97  A.  D.  280, — 
on  conclusiveness  of  sheriff's  return;  80  A.  D.  432,  on  conclusiveness  of  of- 
ficer's return  when  collaterally  called  into  question;  52  A.  D.  645,  on  of- 
ficer's return  as  evidence  of  what  has  been  done  by  him  under  writ;  34  A.  D- 
549,  on  nature  of  evidence  afforded  by  sheriff's  return;  73  A.  D.  789,  on  con- 
clusiveness of  return  of  process  on  parties  to  record  when  collaterally  called  in 
question;  58  A.  D.  370,  on  parol  evidence  to  correct  sheriff's  return. 

Cited  in  note  in  43  A.  D.  531,  on  sheriff's  return  of  process  as  evidence  be- 
tween parties. 

Distinguished  in  Jordan  v.  Minster,  3  Clark  (Pa.)  467,  holding  parol  evi- 
dence admissible  to  show  facts  consistent  with,  but  not  appearing  on,  officer's 
return;  Susquehanna  Boom  Co.  v.  Finney,  58  Pa.  200,  holding  that  where  writ 
of  replevin  and  return  called  for  a  certain  number  of  feet  of  logs,  more  or 
less,  parol  evidence  of  actual  quantity  is  admissible;  Gibbs  v.  Bartlett,  2 
Watts  &  S.  29,  holding  that  value  given  in  writ  of  replevin  is  prima  facie 
evidence  of  the  value  of  the  property,  subject  to  parol  evidence  ol  actual 
value. 
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Effect  of  bond  for  return  of  property. 

Cited  in  reference  note  in  78  A.  S.  R.  798,  on  effect  of  giving  bond  for  re- 
turn of  replevied  property. 

Rights  of  vendor  in  case  of  fraud  or  insolvency  of  purchaser. 

Cited  in  reference  note  in  97  A.  D.  592,  on  vendor's  right  to  avoid  sale  in- 
duced by  fraud. 

Cited  in  notes  in  43  A.  D.  654,  on  right  of  vendor  to  rescind  sale  for  fraud; 
2  L.R.A.  354,  on  title  acquired  by  fl-audulent  purchaser  of  goods;  23  L.  ed. 
U.  S.  994,  on  validity  of  sale  of  goods  on  credit  to  insolvent  vendee;  10  L.R.A. 
235,  on  effect  of  conditional  delivery  of  goods  to  purchaser  with  reserva- 
tion of  title  in  seller;  17  L.R.A. (N.S.)  1033,  on  seller's  right  to  reclaim  goods 
as  against  assignee  for  creditors  or  trustee  in  bankruptcy  of  buyer,  who  pro- 
cured them  by  false  representations. 

Title  of  assignee  under  voluntary  assignment. 

Cited  in  Maas  v.  Goodman,  2  Hilt.  275;  Schieffelin  v.  Hawkins,  1  Daly,  289, 
14  Abb.  Pr.  118;  Ludwig  v.  Highley,  5  Pa.  132;  Foulke  v.  Harding,  13  Pa. 
242;  Williams's  Appeal,  101  Pa.  474,  13  W.  N.  C.  217,  14  Pittsb.  L.  J.  N.  S. 
61,  40  Phila.  Leg.  Int.  310;  Roberts  v.  Corbin,  26  Iowa,  315,  96  A.  D.  146,— 
holding  that  assignee  in  voluntary  assignment  takes  the  property  subject  to 
all  equities  existing  against  the  assignor;  Bell  v.  Moss,  5  Whart.  189,  holding 
that  assignees  under  volimtary  assignment  are  not  purchasers  for  valuable 
consideration;  Pierson  v.  Manning,  2  Mich.  445;  Fulton's  Estate,  51  Pa.  204, 
23  Phila.  Leg.  Int.  108;  Dobbins  v.  Walton,  37  Ga.  614,  95  A.  D.  37,— holding 
that  assignee  or  creditors  whom  he  represents  under  voluntary  assignment 
are  not  purchasers  for  value,  as  against  prior  liens;  Gardner  v.  Commercial 
Nat.  Bank,  13  R.  I.  155,  on  subsequent  assignment  conveying  only  property  ob- 
tained after  a  prior  assignment;  GriflSth's  Estate,  1  Chester  Co.  Rep.  39,  hold« 
ing  assignee  for  benefit  of  creditors  entitled  to  rents  of  assigned  realty. 

Cited  in  note  in  37  A.  D.  327,  on  rights  of  assignee  for  creditors  of  fraudu- 
lent vendee. 

Fraudulent  preferential  assignments. 

Cited  in  Fechheimer  v.  Hollander,  21  D.  C.  76,  holding  that  assignment 
preferring  certain  creditors,  but  with  intent  to  defraud  others,  is  void  as  to 
them,  though  preferred  creditors  were  not  parties  to  the  fraud. 

34  AM.  DEC.  530,  SMITH  v.  PlirMMER,  5  WHART.  89. 
Right  of  third  party  to  maintain  suit  on  a  contract. 

Cited  in  Bell  v.  Moss,  6  Whart.  189,  on  right  of  third  party  from  whom 
consideration   moved    to   maintain    suit   on    the   contract. 

Cited  in  reference  notes  in  77  A.  D.  172,  on  right  of  third  person  to  sue 
on  contract  made  for  his  benefit;  93  A.  D.  57,  on  rights  and  liabilities  of  un- 
disclosed principal;  95  A.  D.  236,  as  to  when  undisclosed  principal  may  sue  on 
contract  made  by  agent;  38  A.  D.  620,  on  liability  of  undisclosed  principal  on 
contracts  of  agent;  52  A.  D.  551,  on  right  of  one  selling  goods  to  agent  to  sue 
either  agent  or  undiscovered  principal;  41  A.  D.  436,  on  right  to  sue  undis- 
closed  principal  when  discovered. 

Cited  in  note  in  2  £.  R.  C.  483,  on  right  of  vendor  to  hold  undisclosed 
principal. 
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Ratification  of  agent*s  contract. 

Cited  in  Slioninger  v.  Peabody,  57  Conn.  42,  holding  that  suit  by  principal 
on  agent*8  unauthorized  contract  ratifies  the  entire  contract. 

34  AM.  DEC.  533,  ROMIG  v.  ERDMAX,  5  WHART.  112. 
Administrator's  claim  a^inst  an  estate. 

Cited  in  Lazarus's  Estate,  6  Kulp,  53,  holding  that  statute  of  limitations 
as  to  claims  against  estate  will  not  bar  a  private  claim  of  the  administrator. 
Presumption  as  to  payment  by  trustee  of  his  own  compensation. 

Cited  in  Re  Semple,  16  Pittsb.  L.  J.  N.  S.  267,  presmning  that  trustee  hav- 
ing funds  in  his  possession  retained  compensation  for  services  as  fast  as 
earned. 

34  AM.  DEC.  535,  YARDIjEY  v.  RATJB,  5  WHART.  117. 
Wife's  separate  estate. 

Cited  in  reference  notes  in  40  A.  D.  622,  on  trusts  in  favor  of  wife;  40  A. 
D.  444,  as  to  what  is  wife's  separate  property. 
^-liiability  for  husband's  debts. 

Cited  in  reference  notes  in  64  A.  D.  587,  on  separate  estate  of  wife  as  sub- 
ject to  execution  sale  for  husband's  debts;  72  A.  D.  677,  as  to  when  wife's 
property  is  subject  to  execution  for  husband's  debts. 

34  AM.  DEC.  537,  BROTZMAX  v.  BUNXELIi,  5  WHART.   128. 
Apprenticeship  of  infant. 

Cited  in  reference  notes  in  42  A.  D.  696;  84  A.  D.  781,— on  infant's  power  to 
make  binding  contract  of  apprenticeship. 

I  Cited  in  notes  in  18  A.  S.  R.  627,  on  apprenticeship  of  infants;  18  A.  8.  R. 
626,  on  infants'  contracts  for  services;  18  A.  S.  R.  626,  on  apprenticeship  of 
infants. 

34  AM.  DEC.  539,  AGNEW  v.  DORR,  5  WHART.  131, 
Stipulations  and  conditions  In  assignments  for  benefit  of  creditors. 

Cited  in  Re  Bank  of  United  States,  2  Pars.  Sel.  Eq.  Cas.  110,  holding  that 
condition  in  assignment  that  creditors  must  present  their  claims  within  a 
specified  time  in  order  to  share  in  distribution  is  valid. 

Cited  in  reference  notes  in  42  A.  D.  592,  as  to  when  assignment  for  credit- 
ors is  void;  77  A.  D.  515,  on  validity  of  conditional  assignment  for  benefit  of 
creditors. 
—  For  "full  release." 

Cited  in  Tyson  v.  Dorr,  6  Whart.  256,  holding  that  where  assignment  stipu- 
lated for  full  release  from  creditors,  a  release  containing  a  condition  will  be 
held  to  be  release  in  full  and  the  condition  void. 

Cited  in  reference  note  in  77  A.  D.  515,  on  effect  of  stipulation  for  release  by 
creditors  in  assignment  for  benefit  of  creditors. 

34  AM.  DEC.  542,  HINDS»S  ESTATE,  5  WHART.   138.     . 
Effect  of  reduction  of  wife's  choses  or  property  to  possession. 

Cited  in  Timbers  v.  Katz,  6  Watts  &  S.  290;  Vreeland  v.  Schoonmaker,  16 
N.  J.  £q.  512, — holding  that  the  efifect  of  reduction  into  possession  by  bus- 
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band  of  wife's  choses  in  action  depends  upon  his  intention  thereby;  McDowell 
V.  Potter,  8  Pa.  189,  49  A.  D.  503;  Miller  v.  Blackburn,  14  Ind.  62  (dissenting 
opinion),— on  same  point;  Young  v.  Wilkinson,  Thomp.  Tenn.  Cas.  161,  on 
wife's  choses  in  action  reduced  to  possession  of  husband,  thereby  becoming  his 
property. 

Cited  in  reference  notes  in  67  A.  D.  679,  on  circumstances  under  which 
husband'B  marital  rights  attach;  73  A.  D.  302,  on  what  acts  of  husband  will 
amount  to  appropriation  by  him  of  wife's  choses  in  action. 

Cited  in  note  in  37  A.  D.  578,  on  reducing  wife's  choses  in  action  to  pos- 
session. 
Right  of  husband  to  possess  wife*s  personalty. 

Cited  in  Andrews  v.  Jones,  10  Ala.  400,  holding  that  husband's  right  to  re- 
duce wife's  choses  in  action  into  possession  is  optional  with  him;  GJoodyear 
V.  Rumbaugh,  13  Pa.  480,  on  same  point;  Sraethurst  v.  Thurston,  Brightly, 
(Pa.)  127,  holding  that  creditors  of  husband  cannot  compel  him  to  reduce 
wife's  choses  in  action  into  possession  so  as  to  make  them  liable  for  his 
debts;  Coale  v.  Smith,  4  Pa.  376,  on  right  of  husband  to  reduce  wife's  chose 
in  action  to  possession,  thereby  becoming  the  owner. 
—  Evidence  of  conversion  to  husband's  use. 

Cited  in  Nolen's  Appeal,  23  Pa.  37  (affirming  1  Phila.  298,  9  Phila.  Leg. 
Int.  31);  Moyer's  Appeal,  77  Pa.  482,  1  W.  N.  C.  627,  2  Legal  Gaz.  212,  32 
Pliila.  Leg.  Int.  320;  Messner  v.  Messner,  1  Pearson  (Pa.)  222, — holding 
that  possession  by  husband  of  wife's  choses  in  action  is  prima  facie  evidence 
of  conversion  to  his  own  use,  which  may  be  rebutted  by  proof;  Little  v.  Bird- 
well,  21  Tex.  597,  73  A.  D.  242,  on  same  point;  Re  Gray,  1  Pa.  St.  327,  holding 
that  husband's  disclaimer  of  conversion  to  his  own  use  may  be  established  by 
his  subsequent  admissions  if  clear  and  positive;  Boose's  Appeal,  18  Pa.  392, 
holding  that  where  husband  was  to  pay  interest  of  proceeds  of  sale  to  wife 
annually,  a  failure  so  to  do  was  a  conversion  thereof  to  his  own  use;  Keil  v. 
Wolf,  7  Pa.  424,  holding  that  judgment  confessed  to  husband  and  wife  for 
separate  use  of  the  wife  is  prima  facie  evidence  that  the  debt  was  due  to  the 
wife. 
Wife's  separate  property. 

Cited  in  Jeanes  v.  Davis,  3  Clark   (Pa.)   60,  holding  that  damages  recovered 
in  suit  by  husband  and  wife  for  injury  to  wife  are  hers,  and  cannot  be  at- 
tached for  husband's  debt. 
Contracts  between  husband  and  wife. 

Cited  in  Johnston  v.  Johnston,  31  Pa.  450,  1  Grant's  Cases,  468,  holding  con- 
tract between  husband  and  wife  void  for  want  of  parties,  as  law  recognizes  no 
separate  will  as  between  husband  and  wife;  McCampbell  v.  McCampbell,  2 
Lea,  661,  31  A.  R.  623,  holding  that  note  given  by  husband  to  wife  during 
coverture  for  money  collected  on  chose  in  action  due  her  will  be  enforced  in 
equity,  where  no  rights  of  creditors  are  affected;  Fowle  v.  Torrey,  135  Mass. 
87  (dissenting  opinion),  on  equitable  enforcement  of  contract  between  husband 
and  wife  against  husband's  estate. 
Wliat  are  fixtures  and  right  to  remove  same. 

Cited  in  reference  notes  in  42  A.  D.  601,  on  what  are  fixtures;  37  A.  D. 
494,  on  what  erections  by  life  tenant  are  fixtures;  64  A.  D.  76,  on  tenant's 
right  to  chattels  and  articles  of  furniture  after  surrender  of  possession  under 
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lease;  66  A.  D.  426,  on  application  of  same  rule  with  respect  to  fixtures  be- 
tween mortgagor  and  mortgagee,  vendor  and  vendee,  debtor  and  execution 
creditor  as  between  heir  and  executor. 

Cited  in  note  in  69  A.  D.  615,  on  tenant's  right  to  remove  fixtures  after 
expiration  of  his  term. 

34  AM.  DEC.  546,  MEXTZ  v.  HAMMAN,  5  WHART.  150. 
Effect  of  execution  without  intent  to  have  levy  and  sale. 

Cited  in  Wunsch  v.  McGraw,  4  Wash.  72,  29  Pac,  832,  holding  that  execu- 
tion placed  in  oflScer's  hands  with  instructions  not  to  levy  is  postponed  to  levy 
under  a  subsequent  judgment;  Miller  v.  Getz,  135  Pa.  558,  20  A.  J.  R.  887,  19 
Atl.  955;  Burleigh  v.  Piper,  51  Iowa,  649,  2  N.  W.  520,— holding  that  levy 
upon  growing  crop  so  early  as  to  make  sale  thereunder  improbable  during 
life  of  the  writ  is  not  valid  as  against  subsequent  liens. 

Cited  in  reference  note  in  49  A.  D.  63,  on  effect  of  stay  of  execution  as  to 
subsequent  execution  during  stay. 

Cited  in  note  in  27  L.R.A.  380,  on  loss  of  priority  of  execution  by  creditor's 
indefinite  postponement  of  sale. 
Conclusiveness  of  officer's  return. 

Cited  in  Lowber  v.  Richardson,  1  Clark  (Pa.)  203;  Rickard  v.  Major,  34  Pa. 
Super.  Ct.  107;  Hill  v.  Robertson,  2  Pittsb.  103,— holding  that  sherifTs  re- 
turn to  writ  is  conclusive  as  between  the  parties  to  an  action;  Schwartz  v. 
Gabler,  42  W.  N.  C.  485;  Stranghellan  v.  Ward,  13  W.  N.  C.  Ill,— on  same 
point;  Ruth's  Appeal,  45  Phila.  Leg.  Int.  16,  on  conclusiveness  of  sheriff's  re- 
turn of  sale  of  property  under  writ;  Anonymous,  4  How.  Pr.  112,  holding  that 
sherifT's  return  cannot  be  impeached  collaterally;  Smith's  Estate,  13  Pa.  Dist. 
R.  80;  Philadelphia  Sav.  Fund  Soc.  v.  Purcell,  24  Pa.  Super.  Ct.  205;  Flick 
v.  Troxsell,  7  Watts  &  S.  65, — ^liolding  parol  evidence  inadmissiblo  to  vary 
sheriff's  return;  French  v.  Pennsylvania  &  N.  Y.  Canal  &  R.  Co.  1  Legal 
Chron.  67,  holding  that  officer's  return  of  service  upon  agent  of  railroad  com- 
pany is  conclusive  that  person  served  was  such  agent  as  might  be  served; 
Com.  V.  Catawissa,  W,  &  E.  R.  Co.  1  Pearson  (Pa.)  341,  holding  that  sheriff's 
return  of  service  of  summons  on  an  officer  of  a  certain  corporation  is  conclu- 
sive as  to  existence  of  the  corporation  and  official  position  of  person  served. 

Cited  in  reference  notes  in  53  A.  D.  517;  28  A.  S.  R.  308, — on  conclusive- 
ness of  officer's  return;  34  A.  D.  530,  on  conclusiveness  of  sheriff's  return  on 
parties  to  suit;  49  A.  D.  63,  on  conclusiveness  of  sheriff's  return  as  to  record 
parties;  73  A.  D.  789,  on  conclusiveness  of  return  of  process  on  parties  to 
record  when  collaterally  called  in  question;  58  A.  D.  370,  on  parol  evidence  to 
correct  sheriff's  return. 

Cited  in  notes  in  43  A.  D.  531,  on  sheriff^s  return  of  process  as  evidence 
between  parties;  15  A.  D.  581,  on  conclusiveness  of  sheriff's  return  as  between 
the  parties. 
—  Against  the  officer. 

Cited    in   Goverilor  v.    Bancroft,    16   Ala.   605,  holding  that  evidence  of  in- 
correctness of  sheriff's  return  on  writ  is  not  admissible  in  suit  against  sheriff 
and   his   sureties;    Sauser  v.   Werntz,    1    Legal   Chron.   249,   1   Foster,   227,  on 
sheriff's  return  as  evidence   in   suit   against  him. 
Recitals  of  hearsay  information  in  return. 

Cited  in  Kleckner  v.  Lehigh  County,  6  Whart.  66,  holding  that  sheriff's  re- 
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tnrn  of  service  on  parties  "said  to  be  commissioners"  is  valid  return  of  serv- 
ice on  commissioners,  "said  to  be"  being  surplusage. 
Alteration  of  officer's  return. 

Cited  in  Washington  Mill  Co.  v.  Kinnear,  1  Wash.  Terr.  99,  holding  that 
court  cannot  compel  officer  to  alter  a  return  regular  on  its  face;  Flynn  v. 
Kalamazoo  Circuit  Judge,  138  Mich.  126,  101  N.  W.  222,  4  A.  &  E.  Ann.  Cas. 
1167,  holding  that  amendment  to  sheriiTs  return  as  to  a  matter  of  fact  can 
only  be  made  by  the  voluntary  act  of  the  sheriffs;  Garner's  Appeal,  1  Walk. 
(Pa.)  438,  on  same  point;  Dixon  v.  Wliite  Sewing  Mach.  Co.  128  Pa.  397,  12 
A.  S.  R.  683,  5  L.R.A.  659,  18  Atl.  602,  24  W.  N.  C.  433,  46  Phila.  Leg.  Int.  508, 
holding  that  writ  is  in  control  of  sheriff  until  return  filed,  and  he  may  change 
his  return  on  the  writ  at  any  time  prior  to  its  filing. 
lilability  for  act  of  deputy. 

Cited  in  Bennethum  v.  Bowers,  133  Pa.  332,  19  Atl.  361,  21  Pittsb.  L.  J.  N. 
S.  79,  47  Phila.  Leg.  Int.  311,  holding  that  adoption  by  sheriff  of  act  of  dgputy 
in  serving  process  is  sufficient  to  show  his  authority  without  adding  deputy 
sheriff  to  return. 

34  AM.  DEC.  549,  ROBERTS  v.  WILIilAMS,  5  WHART.   170. 
Effect  of  judicial  sale  of  mortgaged  premises. 

Cited  in  reference  notes  in  42  A.  D.  323,  on  extent  to  which  judicial  sale 
devests  lien;  53  A.  D.  450,  on  extinguishment  of  mortgage  by  sale  of  land 
under  order  of  orphans'  court. 

Cited  in  notes  in  51  A.  D.  550,  as  to  when  judicial  sale  devests  mortgage 
liens  in  Pennsylvania;  88     A.  S.  R.  359,  on  rights  and  remedies  of  mortgagee 
where  mortgaged  property  is  disposed  of  by  judicial  sale. 
Talidlty  of  sale  under  mortgage  without  service  of  writ  upon  mortgagor. 

Distinguished   in   Taylor  v.   Beekley,   211  Pa.   606,   61   Atl.  79    (reversing  12 
Pa.  Dist.  R.  452),  holding  that  where  mortgagor  conveyed  property  subject  to 
mortgage,    the    purchaser    at    sheriff's    sale   under    the    mortgage   obtains    title 
though  writ  was  not  served  on  mortgagor. 
Right  to  set  up  general  defense  as  special  plea. 

Cited  in  Johns  v.  Bolton,  12  Pa.  339;  South  East<)n  v.  Norton,  2  Pa.  Co.  Ct. 
187,  2  Lehigh  Valley  L.  Rep.  309, — holding  that  party  may  set  up  matter  in 
defense  as  special  plea  though  the  matter  might  be  proved  under  the  general 


34  AM.  DEC.  554,  SHARP  v.  EMMET,  5  WHART.  288. 
liiability  of  agent  on  indorsement  to  principal. 

Cited  in  Byers  v.  Harris,  9  Heisk.  652,  holding  that  agent  remitting  bill 
with  his  indorsement  to  his  principal  is  not  liable  to  him  tliereon  in  the 
absence  of  other  facts  creating  lial)ility;  Ilenbach  Bros.  v.  Rother,  2  Duer,  227, 
on  effect  of  indorsement  by  agent  of  bill  remitted  to  principal  in  his  busi- 
ness. 

Cited  in  note  in  58  A.  D.  171,  on  del  credere  factors. 
Agency  as  defense  to  bills  and  notes. 

Cited  in  Roberts  v.  Austin,  5  Whart.  313,  holding  that,  in  suit  by  payee 
against  drawer  of  bill,  it  is  good  defense  to  show  that  bill  was  given  and  ..j- 
cepted  in  payment  for  goods  for  the   drawee  as  principal;   Markley  v.  Quay, 
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8  W.  N.  C.  145,  14  Phila.  164,  37  Phila.  Leg.  Int.  14,  holding  that,  in  suit  by 
payee  against  maker  of  check,  a  defense  that  check  was  drawn  as  chairman  of 
committee  for  debt  due  from  them  is  admissible. 
Impeaching  inrltness  by  proof  of  contradictory  statements. 

Cited  in  Kay  v.  Fredrigal,  3  Pa.  St.  221;  McKee  v.  Jones,  6  Pa.  425;  Roth- 
rock  V.  Gallaher,  91  Pa.  108;  Cronkrite  v.  Trexler,  20  Pa.  Co.  Ct.  469,  7  Pa. 
Dist.  R.  64, — ^holding  that  admission  of  evidence  of  contradictory  statements 
by  witness  without  first  examining  him  as  to  them  rests  in  discretion  of  the 
trial  court;   Steams  v.  Merchants'  Bank,  53  Pa.  490,  on  same  point. 

Cited  in  reference  notes  in  38  A.  D.  706,  on  impeachment  of  witness;  56  A. 
D.  342,  on  impeaching  witness  by  evidence  of  contradictory  statements. 

Cited  in  notes  in  39  A.  D.  656;  82  A.  S.  R.  42, — on  impeachment  of  wit- 
ness by  proof  of  prior  contradictory  statements;  73  A.  D.  764,  on  laying 
foundation  for  introducing  evidence  of  prior  contradictory  statements  by  di- 
recting mind  of  witness  to  time,  place,  and  circumstances  involved  in  supposed 
contradiction. 

84  AM.  DEC.  558,  FREVAIili  v.  FITCH,  6  WHART.  S2«. 
Effect  of  Indorsement  of  non-negotiable  Instrument. 

Cited  in  Jossey  v.  Rushin,  109  Ga.  319,  77  A.  S.  R.  377,  34  S.  E.  658,  holding 
that  payee  of  non-negotiable  paper  assumes  no  liability  by  mere  indorsement 
thereof,  but  proof  of  assumption  of  liability  is  admissible;  Patterson  v.  Poin- 
dexter,  6  Watts  &  S.  227,  40  A.  D.  554,  holding  that  indorsement  of  non- 
negotiable  instrument  is  an  assignment  thereof  without  recourse  to  the  as- 
signor; Gillespie  v.  Mather,  10  Pa.  28,  holding  that  indorsement  of  non- 
negotiable  order  does  not  vest  in  the  holder  a  right  to  sue  upon  it  in  his  own 
name. 

Cited  in  note  in  97  A.  S.  R.  988,  on  liability  of  payee  indorsing  non-negoti- 
able instrument. 
Effect  of  seal  of  corporation  on  instrument  negotiable  in  form. 

Cited  in  Hopkins  v.  Cumberland  Valley  R.  Co.  3  Watts  &  S.  410,  holding 
that  instrument  in  form  of  negotiable  promissory  note  of  a  company,  attested 
by  corporate  seal^'  is  a  specialty. 

Cited  in  reference  notes  in  41  A.  D.  433,  on  liability  created  by  indorse- 
ment of  sealed  instrument;  40  A.  D.  560,  on  liability,  of  indorser  of  sealed 
instrument  in  the  form  of  a  promissory  note. 

Cited  in  notes  in  11  L.R.A.  833,  on  eflfect  of  seal  attached  to  commercial 
paper;   35  L.R.A.  607,  on  eflfect  of  seal  on  negotiability  of  corporate  note. 

Cited  as  overruled  in  Mason  v.  Frick,  105  Pa.  162,  51  A.  D.  191,  15  W. 
N.  C.  369,  42  Phila.  Leg.  Int.  90,  holding  that  corporate  bonds  payable  to  bear- 
er are  negotiable  instruments  though  attested  by  corporate  seal;  Stevens  v. 
Philadelphia  Ball  Club,  142  Pa.  52,  11  L.R.A.  860,  21  Atl.  797,  28  W.  N.  C. 
37,  on  same  point. 
Contract  based  upon  mistaken  facts. 

Cited  in  Fink  v.  Smith,  170  Pa.  124,  50  A.  S.  R.  750,  32  Atl.  566,  37  W.  N. 
C.  46,  holding  that  contract  based  upon  facts  assumed  by  both  parties,  but 
afterwards  found  not  to  exist,  is  inoperative;  Riddle  v.  Hall,  99  Pa,  116,  12 
Pittsb.  L.  J.  X.  S.  199,  39  Phila.  Leg.  Int.  33,  holding  that  mortgage  signed 
to  cover  another's  defalcation  on  the  mistaken  representation  that  no  prosecu- 
tion would  be  begun  was  voidable. 
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Cited  in  reference  notes  in  29  A.  S.  R.  8G9,  as  to  when  mistake  of  law  will 
be  relieved  against;  39  A.  D.  639,  on  effect  of  agreement  made  under  mistake 
of  law. 

34  A3£.  DEC.  561,  BEXSELL  v.  CHANCELLOR,  5  WHART.  871. 
Parol  evidence  of  lack  of  capacity  in  grantor. 

Cited  in  note  in  11  E.  R.  C.  231,  on  parol  evidence  to  show  lack  of  capacity 
in  grantor. 

Effect  of  contract  of  person  of  unsound  mind. 

Cited  in  Rogers  v.  Walker,  6  Pa.  371,  47  A.  D.  470,  holding  that  lunatic's 
conveyance  is  void;  Philadelphia  Trust  Co.  v.  Kneedler,  12  Phila.  421,  35 
Phila.  Leg.  Int.  234,  on  same  point;  Dexter  v.  Hall,  15  Wall.  9,  21  L.  ed.  268, 
holding  that  power  of  attorney  executed  by  person  of  unsound  mind  is  void; 
Cook  V.  Parker,  4  Phila.  265,  18  Phila.  Leg.  Int.  53,  holding  that  mortgage 
executed  by  lunatic  is  voidable;  Clifton  v.  Davis,  1  Pars.  Sel.  Eq.  Cas.  31, 
holding  that  equity  will  set  aside  a  deed  on  application  of  grantor  on  ground 
of  drunkenness  to  such  extent  as  to  render  him  incapable  of  contracting;  Craw- 
ford V.  Scovell,  94  Pa.  48,  39  A.  R.  760,  8  W.  N.  C.  364,  37  Phila.  Leg.  Int. 
323,  holding  that  grantor  may  avoid  his  deed  by  showing  his  unsoundness  of 
mind  at  time  of  its  execution;  Freeman's  Appeal,  22  W.  N.  C.  173,  on  same 
point;  Allen  v.  Berryhill,  27  Iowa,  534,  1  A.  R.  309  (dissenting  opinion),  on 
right  of  lunatic  to  set  up  lunacy  as  defense  to  his  alleged  contract. 

Cited  in  reference  notes  in  55  A.  D.  431,  on  liability  of  insane  persons  on 
contracts;  66  A.  D.  421,  on  voidability  of  deed  of  insane  person;  45  A.  D. 
700,  as  to  whether  deeds  of  lunatics  are  void  or  voidable;  66  A.  D.  267,  on 
insanity  of  grantor  as  affecting  validity  of  deed;  83  A.  D.  523,  on  avoidance 
of  deed  by  lunatic;  47  A.  D.  474,  on  validity  of,  and  who  may  avoid,  deeds  of 
lunatics;  36  A.  D.  580,  on  right  of  grantor  or  heirs  or  representativesr  to  avoid 
deed  on  ground  of  insanity. 

Cited  in  notes  in  15  A.  D.  361,  on  liability  of  insane  persons  on  contracts; 
16  E.  R.  C.  739,  on  avoidance  of  contract  of  alleged  insane  person;   71  A.  S. 
R.  431;  19  L.R.A.  489, — on  validity  of  a  deed  made  by  an  insane  person. 
Mode  of  pleading  defense  of  lunacy. 

Cited  in  Gibson  v.  Western  N.  Y.  &  P.  R.  Co.  164  Pa.  142,  44  A.  S.  R.  586, 
30  Atl.  308,  35  W.  N.  C.  381,  holding  that  lunacy  can  be  proven  under  plea  of 
non  est  factum. 
Limitations  as  to  person  under  disability. 

Cited  in  Henry  v.  Carson,  59  Pa.  297,  holding  that  person  under  disability 
has  only  ten  years  after  disability  ceases,  if  that  makes  total  of  twenty  years 
since  right  accrued,  to  bring  action  to  recover  real  property. 

Cited  in  reference  notes  in  44  A.  D.  329,  on  necessity  that  disability  to  pre- 
vent running  of  limitations  exist  at  time  cause  of  action  accrues;  1  A.  S.  R.  789, 
on  continuance  of  statute  of  limitations  after  it  has  commenced  to  run;  44 
A.  D.  159,  on  continuance  of  running  of  statutes  of  limitations  notwithstanding 
intervening  disability;  43  A.  D.  320,  on  effect  of  disability  occurring  after  stat- 
ute of  limitation  commences  to  run. 

Cited  in  notes  in  16  E.  R.  C.  153,  on  disability  to  sue  as  affecting  running  of 
statute  of  limitations;  11  A.  S.  R.  342;  25  L.  ed.  U.  S.  318,— on  effect  of  dis- 
ability occurring  after  statute  of  limitations  begins  to  run;  10  A.  D.  457,  on 
successive  disabilities. 


Digitized  by  VjOOQ  IC 


J 


34  AM.  DEC]  NOTES  ON  AMERICAN-  DECISIONS.  730 

84  AM.  DEC.  565,  CHAPMAN  v.  COM.  5  WHART.  427. 
Necessity  of  using  term  * 'wilfully"  in  indictment. 

Doubted  in  Stete  v.  Abbott,  31  N.  H.  434,  holding  use  of  term  "wilfully"  in 
indictment  for  unlawful  sale  of  liquor  unnecessary  where  statute  does  not  use 
such  term. 

Malicious  mischief. 

Cited  in  note  in  32  A.  D.  666,  on  malicious  mischief  under  statutory  regu- 
lations. 

Conclusion  of  indictment  charging  statutory ,  offense. 

Cited  in  reference  notes  in  37  A.  D.  84,  on  form  of  indictment  charging  statu- 
tory offense;  54  A.  D.  378,  on  requisities  of  conclusion  of  indictment  for 
statutory  offense;  44  A.  D.  116;  53  A.  D.  279,— on  necessity  that  statutory 
offense  conclude  contra  formam  statute;  94  A.  D.  253,  as  to  when  indictment  for 
statutory  offense  must  conclude  "against  form  of  statute." 
Burning  of  barn  as  offense. 

Cited  in  State  v.  Smith,  28  Iowa,  565,  on  burning  of  barn  being  an  offense^ 
regardless  of  its  contents. 

Cited  in  note  in  81  A.  D.  68,  74,  as  to  what  constitutes  arson. 

S4  AM.  DEC.  566,  ITEIDIiEBERG  v.  liYNN,  5  WHART.  480. 
Settlement  of  pauper. 

Cited'  in  Bradford  Twp.  v.  Huston  Twp.  15  Pa.  Co.  Ct.  323,  holding  that  a 
laborer  must  work  continuously  for  hire  lor  a  year  within  the  district;  Hunting- 
ton V.  Fairmount,  12  Luzerne  Leg.  Reg.  275,  holding  that  poor  person  rendering 
valuable  services  for  series  of  years  unde/  contract  of  hiring  gains  settlement; 
Northampton  County  v.  Stroudsburg  Poor  Dist.  9  Pa.  Dist.  R.  614,  7  North  Co. 
Rep.  314,  ^holding  that  emancipated  minor  gains  settlement  by  living  and  doing 
service  for  hire  for  more  than  a  year  in  the  district;  Re  Overseers  of  the  Poor, 
1  Legal  Gaz.  42,  holding  tliat  unmarried  person  may  gain  settlement  by  render- 
ing services  in  township  for  a  year  under  contract  of  hiring:  Turbctt  Twp.  v. 
Port  Royal,  33  Pa.  Super.  Ct.  520,  holding  that  widow  whose  children  are  of 
age  may  gain  settlement  by  more  than  a  year's  service,  under  law  as  to 
unmarried  person  not  having  a  child;  Butler  v.  Sugarloaf,  0  Pa.  262,  on  pay- 
ment of  rent  of  premises  by  surety  as  sufficient  to  gain  settlement  by  tenant 
—  Suflficicnoy  of  contract  for  hire  under  statute. 

Cited  in  Lewiston  v.  Granville,  5  Pa.  283,  holding  that  in  order  to  constitute 
service  for  hire  there  must  be  a  contract  express  or  implied:  Buffalo  Twp.  Poor 
Dist.  v.  :Mifflinburg  Borough  Poor  Dist.  168  Pa.  445,  32  Atl.  28;  Fayette  Twp. 
v.  Fermanagh  Twp.  1  Pa.  Dist.  R.  795,  11  Pa.  Co.  Ct.  70;  Shiekshinny  Poor 
Dist.  V.  Montour  Poor  Dist.  6  Kulp,  173, — holding  that  service  for  a  ye:ir  may 
be  under  one  or  under  several  contracts;  Schuylkill  Coimty  v.  Northampton 
County.  10  North.  Co,  Rep.  401,  holding  that  one  rendering  services  in  a  tow^nshifj 
for  more  than  a  year  under  contracts  of  hiring  gains  settlement;  Moreland  Twp. 
v.  Davidson  Twp.  71  Pa.  371 ;  Hemlock  Twp.  v,  Shickshinny,  6  Kulp,  169,^ 
holdin*^  that  contract  for  liire  will  be  presumed  from  service  for  more  than  a 
year  by  one  not  a  relative  nor  an  object  of  eliarity;  Plum  Creek  v.  South  Bend, 
1  Pennyp.  408,  on  necessity  of  contract  of  hire  being  such  as  could  be  enforced 
at  law. 
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«4  AM.  DEC.  569,  STEM'S  APPEAL,  5  WHART.  472. 
Duty  of  guardian  to  realize  on  unsecured  debts  due  ward. 

Cited  in  Neff'a  Appeal,  57  Pa.  91,  25  Phila.  Leg.  Int.  92,  holding  that  ex- 
ecutor is  not  bound  to  sue  at  once  on  debt,  unless  he  is  aware  of  danger  in 
delay. 

Liability  of  guardian  as  to  care  of  funds. 

Cited  in  Redfield's  Estate,  31  Pa.  Co.  Ct.  621,  holding  that  guardian  is  re- 
quired to  use  only  common  skill,  prudence,  and  caution  in  caring  for  funds; 
Worrell's  Estate,  14  Phila.  311,  38  Phila.  Leg.  Int.  270,  holding  guardian  not 
liable  for  loss  from  investment  made  in  good  faith  imder  belief  that  it  was 
safe  and  judicious. 

Cited  in  reference  note  in  49  A.  D.  722,  on  liability  of  guardian  for  loss  of 
trust  funds  by  unsafe  investment. 

Cited  in  notes  in  75  A.  D.  448,  on  personal  liability  of  guardians;  21  A.  D. 
381,  on  liability  of  gurdians  and  executors. 

—  lioans  on  unsecured  paper. 

Distinguished  in  Dietterich  v.  Heft,  5  Pa.  87,  holding  guardian  liable  for 
loss  of  money  loaned  on  personal  note  of  one  in  equivocal  circumstances. 

34  AM.  DEC.  571,  MILIiER  v.  BANK  OF  NEW  ORLEANS,  5  WHART. 

508. 
Necessity  and  sufficiency  of  tender. 

Cited  in  reference  notes  in  86  A.  D.  521,  on  duty  of  debtor  to  seek  creditor 
and  make  tender  of  amount  due;  51  A.  D.  192,  on  deposit  of  funds  in  bank  to 
meet  payment  as  tender. 

Cited  in  note  in  77  A.  D.  472,  giving  illustrations  of  sufficient  tender. 

—  I/eposlt  as  tender  to  prevent  Interest  accruing  on  debt. 

Cited  in  Emlen  v.  Lehigh  Coal  &  Nav.  Co.  47  Pa.  76,  86  A.  D.  518,  holding 
that   where   loan  to  corporation   is   payable   at  fixed  time  and  place,   interest 
thereon  ceases  from  time  due,  if  money  was  on  hand  at  all  times  to  pay  it, 
though  not  separated  from  other  funds. 
Interest  as  depending  on  demand. 

Cited  in  note  in  6  A.  D.  194,  as  to  when  recovery  of  interest  depends  on 
demand. 

34  AM.  DEC.  572,  EX  PARTE  ELLIOTT,  5  WHART.  624. 
Power  given  executors  to  sell. 

Cited  in  reference  note  in  49  A.  D.  458,  as  to  when  executors  take  an  interest 
in   hind   intrusted  to  them  to  sell. 

Cited  in  note  in  87  A.  D  216,  as  to  when  executors  and  other  trustees  are  by 
implication  vested  with  power  to  sell. 

84  AM.  DEC.  574,  DAVIS'S  ESTATE,  5  WHART.  580. 
Note  as  payment  of  antecedent  debt. 

Cited  in  Kendig  v.  Kendig,  2  Pearson  (Pa.)  89;  Patterson's  Estate,  3  Leg. 
Chron.  47, — holding  that  giving  note  for  antecedent  debt  is  not  payment  unless 
80  agreed;   Bantz  v.  Basnett,  12  W.  Va.  772,  on  same  point. 

Cited  in  reference  notes  in  28  A.  S.  R.  136,  on  note  as  extinguishment  of 
pre-existing   debt;   42  A.  D.   383,  on  effect  of  accepting  note  for   pre-existing 
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debt;  36  A.  D.  718,  on  taking  note  for  pre-existing  debt;     36  A.  D.  126,  as  to- 
when  note  given  for  pre-existing  debt  is  deemed  payment;   64  A.  D.  296,  on 
necessity  of  agreement  that  promissory  note  shall  be  payment. 
Renewal  note  as  continuing  original  debt. 

Cited  in  Nightingale  v.  Chafee,  11  R.  I.  609,  23  A.  R.  531,  holding  that  note 
given  after  dissolution  in  renewal  of  firm  note  does  not  release  retiring  partner; 
Hayward  v.  Burke,  151  111.  121,  37  N.  E.  846,  holding  that  indorsement  of 
payment  of  interest  and  extension  of  time  of  payment  of  firm  debt  after  death  of 
one  partner  does  not  release  his  estate  from  liability. 
Effect  of  taking  Individual  obligation  or  payment  for  Joint  debt. 

Cited  in  Bantz  v.  Basnett,  12  W.  Va.  772,  on  acceptance  by  creditor  of  note 
of  one  joint  debtor  as  discharging  other  joint  debtors;  Mason  v.  Wickersham, 
4  Watts  &  S.  100,  holding  that  note  given  by  one  partner  after  dissolution  for 
a  firm  debt  does  not  discharge  the  other  partners  from  liability;  Kauffman  v. 
Fisher,  3  Grant  Cas.  302,  holding  that  confession  of  judgment  by  one  partner 
for  partnership  debt  does  not  release  the  other  partners;  First  Nat.  Bank  v. 
Cody,  93  Ga.  127,  19  S.  E.  831,  holding  that  note  given  by  one  partner  after 
dissolution  of  firm  by  death  of  a  partner,  in  renewal  of  firm  note,  releases  the 
other  partners  personally,  but  does  not  release  partnership  assets;  Kimberly*s 
Appeal,  3  Sadler  (Pa.)  528,  7  Atl.  75,  on  separate  note  for  joint  debt  not  being 
payment  unless  so  agreed;  Coleman  v.  Fobes,  22  Pa.  156,  60  A.  D.  75,  holding 
that  payment  on  note  by  one  of  two  joint  debtors,  not  partners  at  the  time, 
will  not  avoid  the  statute  of  limitations  as  to  the  other;  Campbell  v.  Floyd, 
153  Pa.  84,  26  Atl.  1033,  23  Pittsb.  L.  J.  N.  S.  304,  holding  that  payment  of 
interest  on  firm  debt  by  liquidating  partner  would  prevent  the  running  of  the 
statute  of  limitations  in  favor  of  the  firm;  Houser  v.  Irvine,  3  Watts  &.  S.  345, 
38  A.  D.  768,  holding  that  payment  by  partner,  after  dissolution,  on  contract 
debt  of  firm  suspends  running  of  statute  of  limitations  against  the  debt. 

Cited  in  reference  note  in  80  A.  D.  640,  on  effect  of  payment  by  one  joint 
debtor  by  note  or  otherwise. 

Cited  in  note  in  15  L.R.A.(N.S.)   1020,  on  note  or  other  commercial  paper  of 
individual    partner    as    payment   of    firm    debt   which    he    had    not    previously 
assumed. 
Power  of  partner  after  dissolution  as  to  fkrm  business. 

Cited  in  Whitehead,  v.  Bank  of  Pittsburgh,  2  Watts  &  S,  172,  holding  that, 
after  dissolution,  one  partner  cannot  bind  the  others  by  using  the  firm  name 
unless  so  agreed  in  winding  up  the  business;  Ward  v.  Tyler,  24  Phila.  Leg.  Int. 
4,  on  authority  of  partner  to  sign  firm  name  after  dissolution,  while  business 
remains  unsettled;  Kauffman  v.  Fisher,  3  Grant  Cas.  302,  holding  that  payment 
of  interest  on  firm  debt  by  liquidating  partner  keeps  debt  alive. 

Cited  in  reference  note  in  38  A.  D.  771,  on  power  of  partner  to  bind  firm  after 
dissolution. 

Cited  in  notes  in  40  A.  S.  R.  572,  on  powers,  rights,  and  liabilities  of  liqui- 
dating partner;  40  A.  S.  R.  568,  on  partner's  right  to  borrow  money  after 
dissolution. 

—  As  to  notes  in  flrm  name. 

Cited  in  Robinson  v.  Taylor,  4  Pa.  242;  McCowin  v.  Cubbison,  72  Pa.  358; 
Kemp  V.  Coffin,  3  G.  Greene,  190, — holding  that  liquidating  partner  after  dis- 
solution may  give  note  for  firm  debt,  which  binds  the  partners:  Beatty  v. 
Wray,  19  Pa.  516,  on  the  same  point;  Seigfried  v.  Ludwig,  102  Pa.  547,  holding 
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that  liquidating  partner  may  bind  partnership  by  note  for  money  borrowed  and 
Applied  to  pajrment  of  firm  debt;  People's  Nat.  Bank  v.  Wilcox,  136  Mich.  567, 
100  N.  W.  24,  4  A.  &  E.  Ann.  Cas.  465,  holding  that  mortgage  given  by  surviving 
partner  to  secure  a  firm  debt  takes  precedence  over  subsequent  judgment  against 
iirm  assets  by  a  creditor;  Brown  v.  Clark,  14  Pa.  469;  Dundass  v.  Gallagher,  4 
Pa.  205, — holding  that  surviving  partner  has  implied  right  to  renew  a  firm 
note;  Schoneman  v.  Fegley,  7  Pa.  433,  holding  that  promise  of  partner  after  dis- 
solution to  pay  note  indorsed  by  firm,  of  which  no  notice  of  dishonor  has  been 
^iven,  does  not  bind  the  other  partners;  Durant  v.  Pierson,  124  N.  Y.  444,  21 
A.  S.  R.  686,  12  L.R.A.  146,  26  N.  E.  1095,  holding  that  assets  of  firm  will  be 
bmmd  for  payment  of  note  given  by  partner  after  dissolution  for  debt  due  from 
the  firm. 

Disapproved  in  Palmer  v.  Dodge,  4  Ohio  St.  21,  holding  partners  not  bound 
by  note  given  by  one  partner  after  dissolution  in  renewal  of  firm  note;  Haven 
v.  Goodell,  1  Disney  (Ohio)  26,  holding  partners  not  liable  on  note  given  by  one 
partner  after  dissolution,  signed  in  firm  name  without  knowledge  of  tne  other 
partners,  even  though  proceeds  were  used  to  pay  firm  debts. 
Presumptions  as  to  flrm  or  Individual  obligation. 

Cited  in  Tams  v.  Hitner,  9  Pa.  441,  holding  that  where  note  is  signed  by 
some  members  of  firm  only,  but  for  firm  business,  burden  of  proof  is  on  them 
to  show  nonliability  of  the  flrm;  Denton  v.  Merrill,  43  Hun,  224,  on  pre- 
sumption of  firm  liability  for  money  borrowed  by  partner  and  used  in  partner- 
ship business. 
liiablllty  for  firm  debts  on  dissolution. 

Cited  in  Wadhams  v.  Page,  1  Wash.  420,  25  Pac.  462,  holding  that  agreement 
between  partners  upon  dissolution  that  one  of  them  shall  pay  firm  debts  is  not 
binding  on  the  creditors.    - 
Dissolution  of  partnership  by  sale. 

Cited  in  Wilson  v.  Waugh,  101  Pa.  233,  13  Pittsb.  L.  J.  N.  S.  176,  40  Phila. 
Leg.  Int.  242,  on  dissolution  of  partnership  by  sale  by  one  partner  of  his 
interest. 

84  AM.  DEC.  581,  SIMS  v.  DAVIS,  CHEVES,  L.  1. 

Ri^ht  of  way  by  prescription. 

Cited  in  Hogg  v.  Gill,  1  McMull,  L.  329,  holding  that  party  using  the  way 
must  use  it  as  though  he  was  exercising  a  right  of  property  in  himself  un- 
controllable by  owner  of  soil  over  which  it  runs;  Pearce  v.  McClenaghan,  5 
Rich.  L.  178,  66  A.  D.  710;  Shuman  v.  Heldman,  63  S.  C.  494,  41  S.  E.  765,— 
holding  that  a  public  way  may  be  shown  by  twenty  years'  mere  use,  but  to  have 
a  private  way  the  use  for  the  twenty  years  must  be  adverse;  McBryde  v.  Sayre, 
86  Ala.  458,  3  L.R.A.  861,  5  So.  791,  on  right  of  way  by  prescription. 

Cited  in  reference  notes  in  47  A.  D.  162,  on  right  of  way  by  prescription; 
37  A.  D.  89;  40  A.  D.  165,— on  presumption  of  grant  of  easement;  82  A.  D. 
498,  as  to  what  must  be  shown  to  establish  presumption  of  right  of  way. 

Distinguished  in  Hankinson  v.  Charlotte,  C.  &  A.  R.  Co.  41  S.  C.  1,  19  S.  E. 
206,  holding  where  land  is  inclosed,  and  where  use  is  adverse,  that  a  right  of 
way  over  lands  may  be  acquired  by  prescription. 
—  Use  of  unlnclosed  lands. 

Cited  in  Gibson  v.  Durham,  3  Rich.  L.  85,  holding  that  use  of  unlnclosed  lands 
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of  another  as  a  private  way  will  not  of  itself  give  a  title  by  prescription; 
Hutto  V.  Tindall,  6  Rich.  L.  396,  holding  that  right  of  way  by  use  over  un- 
inclosed  woodland  mu8t  be  by  use  continued  for  twenty  years  and  adverse; 
Watt  V.  Trapp,  2  Rich.  L.  136;  Nash  v.  Peden,  1  Speers,  L.  17,— holding  that  in 
such  case  mere  use,  unaccompanied  by  acts  indicating  a  claim  of  use  by  right, 
cannot  give  a  right  of  way;  State  v.  Tyler,  54  S.  C.  294,  32  S.  E.  422,  holding 
that,  though  land  is  uninclosed,  a  highway  arises  by  prescription  from  con- 
tinuous, uninterrupted,  adverse  use  thereof  by  the  public  under  a  claim  of  right 
for  twenty  years. 

Cited  in  reference  note  in  39  A.  D.  757,  on  right  of  way  over  uninclosed  lands. 

84  AM.  DEC.  584,  DAVIS  ▼.  RUFF,  CHEVES,  li.  17. 
What  is  actionable  slander. 

Cited  in  Smith  v.  Bradstreet  Co.  63  S.  C.  525,  41  S.  E.  763,  holding  that  a 
false  and  malicious  statement  of  the  credit  of  a  merchant  is  a  libel  per  se; 
Sanderson  v.  Caldwell,  45  N.  Y.  398,  6  A.  R.  105,  holding  that  words  spoken 
in  relation  to  the  profession,  or  occupation  of  plaintiff  that  directly  tend  to 
injury  in  respect  to  it,  or  to  impair  confidence  in  his  character,  are  actionabl* 
though  not  applied  to  his  profession;  Darling  v.  Clement,  69  Vt.  292,  37  Atl 
779,  holding  that  words  charging  plaintiff  with  habitual  intemperance  have  a 
natural  tendency  to  injure  him  in  his  business  of  keeping  and  teaching  boys. 

Cited  in  reference  notes  in  36  A.  D.  254,  on  words  impugning  solvency  and 
impairing  credit;  58  A.  D.  708,  on  implication  of  damages  from  utterance  of 
words  actionable  per  se;  44  A.  D.  Ill,  on  actionability  of  words  affecting  one's 
business  or  profe&ion. 

Cited  in  note  in  4  L.R.A.(N.S.)    975,  on  oral  charge  of  insolvency  against 
merchant  as  slander. 
Measure  of  damagres  for  slander. 

Cited  in  reference  note  in  43  A.  S.  R.  596,  on  exemplary  damages  as  question 
for  jury  in  action  for  slander. 

Cited  in  note  in  72  A.  D.  431,  on  actual  loss  and  injury  as  element  of  dam- 
ages in  slander  or  libel. 
Excessive  damages  as  ground  for  a  new  trial. 

Cited  in  Bodie  v.  Charleston  A  W.  C.  R.  Co.  66  S.  C.  302,  44  S.  E.  943  (di»- 
senting  opinion),  on  excessive  damages  as  a  ground  for  a  new  trial. 

Cited  in  reference  note  in  36  A.  D.  569,  on  excessive  damages  as  ground  for 
new  trial  in  slander. 

Cited  in  note  in  8  £.  R.  C.  460,  on  excessive  damages  as  ground  for  new  triaL 

84  AM.  DEC.  586,  THOMAS  v.  ERVIN,  CHEVES,  L.  22. 
Time  when  statutes  of  limitations  begin  to  run. 

Cited  in  Rosborough  v.  Albright,  4  Rich.  L.  39,  holding  that  statute  of  limi- 
tations begins  to  run  from  time  of  committing  the  misconduct;  Cohrs  v.  Eraser, 
5  S.  C.  351,  holding  that  where  goods  held  for  safe-keeping  are  destroyed,  the 
statute  begins  to  run  at  latest  from  time  of  notice  of  loss  and  not  from  time  ot 
demand;  Hemming  v.  Zimmerschitte,  4  Tex.  159,  holding  that  statute  begins  to 
run  from  time  party  indicates  his  intention  to  refuse  compliance  with  obli- 
gation of  contract;  Estes  v.  Stokes,  2  Rich.  L.  133,  holding  that  statute  will 
run  in  favor  of  a  private  agent  to  collect  and  pay  over  money  from  the  time 
he  collects  it. 
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—  Action  for  negligence. 

Cited  in  Sinclair  v.  Bank  of  South  Carolina,  2  Strobh.  L.  344,  holding  that 
statute  begins  to  run  from  time  of  negligence,  and  not  from  the  time  of  the 
loss  thereby  occasioned. 

Cited  in  reference  note  in  29  A.  S.  R.  120,  on  limitation  of  actions  for  negli- 
gence or  tort. 

Cited  in  note  in  12  L.R.A.(N.S.)  1006,  as  to  when  limitations  commence  to 
run  against  action  for  negligence  or  misconduct  of  attorney  in  performance  of 
professional  duties. 

34  AM.  DEC.  590,  STUCKY  v.  CliYBURN,  CHEVES,  L.  186. 
Warranty  against  patent  defects. 

Cited  in  Butz  v.  Manwiller,  2  Woodw.  Dec.  260,  holding  that,  under  a  general 
warranty  that  a  mare  is  sound,  jury  should  ascertain  manifest  defects  which 
must  not  have  been  contemplated  by  parties. 

Cited  in  reference  notes  in  35  A.  S.  R.  490,  on  liability  on  express  warranty; 
41  A.  D.  217,  on  express  warranty  as  covering  open  defects  known  to  purchaser; 
52  A.  D.  343;  75  A.  D.  743, — on  purchaser's  knowledge  of  existence  of  defect 
as  exempting  seller  from   liability  on  express  warranty  of  soundness. 

Cited   in   note  in   12   L.R.A.(N.S.)    84,   as  to  whether   warranty  extends   to 
obvious  defects  in  ahimal  or  slave. 
Parol  evidence  as  to  terms  of  written  agreement. 

Cited  in  note  in  19  L.R.A.  (N.S.)  1194,  on  right  to  show  parol  warranty  in 
connection  with  contract  of  sale  of  personalty. 

Distinguished  in  Rapley  v.  Klugh,  40  S.  C.  134,  18  S.  E.  680,  holding  agree- 
ment expressed  in  short  and  incomplete  terms  explainable  by  parol  evidence 
consistent  with  it. 

84  AM.  DEC.  598,  STATE  v.  CHAMBIiYSS,  CHEVES,  li.  220. 
Meaning  of  "tavern." 

Cited  in  Re  Schneider,  11  Or.  288,  holding  that  terms  "barroom"  and  "drink- 
ing shop"  mean  a  house  licensed  to  sell  liquors  in  small  quantities  to  be  drunk 
on  the  spot. 

Cited  in  note  in  36  A.  D.  137,  on  what  is  a  tavern. 

84  AM.  DEC.  599,  BEXTHAM  v.  SMITH,  CHEVES,  EQ.  88. 
Quantum  of  estate  for  life  with  power  of  appointment  annexed. 

Cited  in  Wilson  v.  Gaines,  9  Rich.  Eq.  420,  holding  that  a  conveyance  of 
slaves  to  a  trustee  for  the  sole  use  of  a  married  woman  during  her  natural 
life,  and  subject  to  her  disposal  at  death,  conveys  a  life  estate  to  such  married 
woman  with  power  of  appointment;  McCuUough  v.  Anderson,  90  Ky.  126,  7 
L.R.A.  836,  13  S.  W.  353,  holding  that  where  an  estate  is  given  to  a  person 
for  life  and  annexes  a  power  of  disposal,  an  estate  in  fee  is  not  thereby  con- 
veyed. 

Cited  in  notes  in  41  A.  D.  704,  on  interest  of  donee  in  power  of  appointment; 
41  A.  D.  705,  on  interest  vested  in  donee  by  unexecuted  power  of  appointment. 
Power  to  appoint  by  will. 

Distinguished  in  Manning  v.  Screven,  56  S.  C.  78,  34  S.  E.  22,  holding  that 
the  power  to  appoint  to  uses  conferred  by  trust  deed  may  be  executed  in  a 
mortgage. 
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Execution  of  power  of  appointment. 

Cited  in  Andrews  y.  Roye,  12  Rich.  L.  536,  holding  that  a  power  to  alien  in  a 
particular  mode  must  be  pursued  strictly;  Bilderback  v.  Boyce,  14  S.  C.  528, 
holding  a  devise  of  "all  the  rest  and  residue  of  my  estate  wherever  and  what- 
ever" no  execution  of  a  power;  Humphrey  v.  Campbell,  69  S.  C.  39,  37  S.  E. 
20,  holding  same  as  to  an  instruction  to  an  executor  to  pay  certain  debts. 

Cited  in  reference  note  in  26  A.  S.  R.  901,  on  exercise  of  power  of  appoint- 
ment in  will. 

Cited  in  notes  in  64  L.R.A.  909,  on  validity  of  attempt  to  exercise  by  deed, 
power  of  appointment  limited  to  will;  21  E.  R.  C.  396,  on  equitable  aid  in  re- 
spect to  defectively  executed  powers. 

«4  AM.  DEC.  602,  PALMER  v.  MILLER,  CHEVES,  EQ.  62. 

Allowance  for  Improvements  made  by  an  administrator  or  executor. 

Cited  in  Trimmier  v.  Darden,  61  S.  C.  220,  39  S.  E.  373,  holding  necessary 
improvements  and  repairs  made  in  good  judgment  and  which  benefited  the 
estate  of  remainderman   allowable  to   administratrix. 

84  AM.  DEC.  605,  DUNCAN  v.  TOBIN,  CHEVES,  EQ.   148. 

Liability  of  executor  or  administrator  for  interest. 

Cited  in  reference  notes  in  60  A.  D.  478,  on  liability  for  interest;  39  A.  D. 
493;  60  A.  D.  181, — ^as  to  when  executor  is  chargeable  with  interest. 
Computation  of  Interest  chargeable  to  administrator. 

Cited  in  Pettus  v.  Clawson,  4  Rich.  Eq.  92,  holding  that  all  funds  received  in 
the  current  year  should  be  regarded  as  unproductive  until  the  close  of  it,  and  all 
the  expenditures  in  the  course  of  the  year  should  be  regarded  as  made  befor« 
balance  is  struck,  to  bear  interest. 
Verification  of  account  by  administrator. 

Cited  in  Buerhaus  v.  De  Saussure,  41  S.  C.  457,  19  S.  E.  926,  holding  that 
all  accounts  must  be  verified  by  affidavit  as  to  their  accuracy,  and  must  contain 
the  details  of  the  account. 
Burden  of  proof  on  accounting  party.. 

Distinguished  in  Devereux  v.  McCrady,  63  8.  C.  382,  31  S.  E.  294,  holding 
that,  in  an  accounting  between  debtor  and  creditor,  it  is  the  duty  of  the  creditor 
to  state  and  prove  his  claims,  and  of  debtor  to  state  and  prove  payments,  dis- 
counts, and  counterclaims. 

84  am:   dec.   608,  PRICE  T.  PRICE,  CHEVES,  EQ.   167. 
Implied  agreement  to  pay  for  services  of  relative. 

Cited  in  reference  notcb  in  72  A.  D.  347,  on  value  of  son's  services  recoverable 
from  father's  estate;  67  A.  D.  432,  on  presumption  of  promise  to  pay  for 
services  between  members  of  same  families. 

Cited  in  notes  in  53  A.  D.  306,  as  to  when  services  are  deemed  gratuitious 
and  no  promise  implied  to  pay  therefor;  11  L.R.A. (N.S.)  892,  on  rebuttal  of  pre- 
sumption  as    to    gratuitous    character   of   services   by   relative   or  member   of 
household  by  proof  of  agreement  to  remunerate  them. 
Limitations  against  contingent  contract. 

Cited  in  Callum  v.  Rice,  35  S.  C.  551,  15  S.  E.  268,  holding  that  where  one 
makes  a  binding  contract  to  do  a  certain  thing  upon  a  future  contingent  events 
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limitation  does  not  run  until  the  event  happens;  Cann  ▼.  Cann,  40  W.  Va.  138, 
20  S.  E.  910,  holding  that  where  a  right  of  action  on  a  contract  does  not  run 
until  death  of  promisor,  statute  does  not  commence  to  run  until  that  time. 

Cited  in  note  in  6  L.R^.(N.S.)  703,  on  right  to  recover  for  services  rendered 
beyond  statutory  period  of  limitation  on  breach  of  parol  contract  to  make 
provision  by  will. 

S4  AM.  DEC.   «18,  CROSTHWAIT  v.  ROSS,    1   HUMPH.  23. 
Authority  of  partner  to  bind  firm. 

Cited  in  Venable  v.  Levick,  2  Head,  351,  holding  that  contract  must  be  inci- 
dent to  or  appropriate  to  the  partnership  business;  Gavin  v.  Walker,  14  Lea, 
643,  holding  that  a  partner  can  bind  his  copartner  in  a  matter  which,  accord- 
ing to  the  usual  course  of  dealing,  has  reference  to  the  business  transacted  by 
the  firm;  Pooley  v.  Whitmore,  10  Heisk.  629,  27  A.  R.  733,  holding  that  firm 
note  must  have  been  given  within  scope  of  business,  or  usage  of  trade,  or  deal- 
ing of  the  particular  firm;  Ferguson  v.  Shepherd,  1  Sneed,  254,  holding  note 
not  binding  if  given  by  one  partner  in  the  name  of  the  firm  in  a  transaction 
unconnected  with  its  business,  if  that  fact  is  known  by  party  taking  it;  Third 
Nat.  Bank  v.  Snyder,  10  Mo.  App.  211,  denying  right  of  one  member  of  a  firm 
of  coffee  brokers  to  bind  firm  by  a  note;  Lee  v.  First  Nat.  Bank,  45  Kan.  8,  11 
L.R.A.  238,  25  Pac.  190,  holding  same  as  to  a  member  of  a  copartnership  formed 
for  the  purpose  of  carrying  on  a  real  estate,  loan,  and  insurance  business. 

Cited  in  reference  notes  in  52  A.  D.  570;  72  A.  D.  323, — on  power  to  bind 
copartner;  99  A.  D.  621,  on  power  to  bind  copartners  by  contract;  65  A.  S.  R. 
672,  on  power  of  one  partner  to  bind  firm. 

Cited  in  notes  in  19  E.  R.  C.  438,  on  authority  of  partner  to  bind  partnership ; 
13  A.  D.  117,  on  partner's  power  to  bind  firm  on  note  negotiated  for  its  benefit. 
—  Nontrading  firms. 

Cited  in  Horn  v.  Newton  City  Bank,  32  Kan.  518,  4  Pac.  1022;  Pease  v.  Cole, 
63  Conn.  53,  55  A.  R.  53,  22  Atl.  681, — holding  that,  in  case  of  a  nontrading 
partnership,  there  is  no  implied  authority  in  a  partner  to  bind  partnership  by 
a  note;  National  State  Capital  Bank  v.  Noyes,  62  N.  H.  35,  holding  that  the 
burden  is  upon  the  holder  of  a  note  given  by  a  member  of  a  nontrading  partner- 
ship to  prove  authority,  necessity,  or  usage;  Alley  v.  Bowen-Merrill  Co.  76  Ark. 
4,  113  A.  S.  R.  73,  88  S.  W.  838,  6  A.  &  E.  Ann.  Cas.  127,  sustaining  the 
authority  of  one  member  of  a  partnership  for  the  practice  of  law  to  purchase 
such  law  books  in  firm  name  as  are  reasonably  necessary  in  the  firm's  business; 
Anderson  v.  Binford,  2  Baxt.  310,  on  authority  of  nontrading  partners  as  to 
notes  in  firm  name. 

Cited  in  note  in  48  A.  S.  R.  441,  442,  as  to  when  nontrading  partnership  is 
bound  by  loan  effected  by  one  member. 

Distinguished  in  Smith  v.  Sloan,  37  Wis.  285,  19  A.  R.  757,  holding  that  oi)e 
partner  in  a  nontrading  partnership  cannot  bind  his  copartner  by  a  note  in 
firm  name. 
Interest  of  partners  In  partnership  effects. 

Cited  in  reference  note  in  65  A.  D.  798,  on  interest  of  partners  in  partnership 
effects. 
Form  of  plea  to  deny  that  note  Is  a  firm  obligation. 

Cited  in  Johl  v.  Fernberger,  10  Heisk.  37,  holding  that  a  plea  of  non  est 
Am.  Dec  Vol.  V.— 47. 
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factum  is  a  proper  plea  where  the  defendant  intends  to  deny  he  is  a  member 
of  the  firm  in  whose  name  a  contract  is  executed. 

84  AM.  DEC.   616,  EliliEDGE  v.  TODD,    1   HUMPH.  43. 
Grounds  for  setting  aside  verdict. 

Cited  in  reference  note  in  39  A.  D.  180,  on  vacation  of  verdicts  for  irregulari- 
ties on  part  of  jury. 

Cited  in  note  in  35  A.  D.  260,  on  misconduct  of  jurors  in  mode  of  arriving 
at  verdict  as  ground  for  new  trial. 
—  Average  or  chance  verdicts. 

Cited  in  Manix  v.  Malony,  7  Iowa,  81;  Wright  v.  Mississippi  &  I.  Teleg.  Co. 
20  Iowa,  195;  Parham  v.  Harney,  6  Smedes  &  M.  55, — holding  that  agreement 
that  each  juror  should  put  down  a  sum,  and  that  this  sum  divided  by  twelve 
should  be  the  amount,  avoided  the  verdict;  Barton  v.  Holmes,  16  Iowa,  252, 
holding  same  where  there  is  an  agreement  to  be  bound  by  the  results;  Harv^^y 
V.  Jones,  3  Humph.  157,  holding  use  of  a  gambling  device  as  an  experiment  to 
ascertain  the  amount,  which,  if  satisfactory,  may  be  returned  as  a  verdict,  valid. 

Cited  in  reference  notes  in  63  A.  D.  80,  on  validity  of  verdicts  reached  by- 
average  or  chance;  31  A.  S.  R.  432,  on  invalidity  of  compromise  verdict. 

Cited  in  note  in  11  L.R.A.  706,  on  validity  of  chance  verdicts. 

Distinguished  in  Johnson  v.  Perry,  2  Humph.  569,  holding  average  arrived  at 
by  quotient  and  used  as  basis  for  agreement,  valid. 
Affidavit  of  jurors  to  Impeach  verdict. 

Cited  in  Harris  v.  State,  24  Neb.  803,  40  N.  W.  317;  Joyce  v.  State,  7  Baxt. 
273;  Xorris  v.  State,  3  Humph.  333,  39  A.  D.  175, — holding. that,  upon  a  motion 
for  a  new  trial,  it  is  competent  to  produce  affidavits  of  jurors  to  prove  facts 
which  will  vitiate  their  verdict;  McBean  v.  Staie,  83  Wis.  206,  53  X.  \V.  497, 
holding  same  to  show  jury  agreed  to  verdict  only  after  receiving  assurance  of 
trial  judge  that  clemency  of  court  would  be  made  to  defendant;  Perry  v.  Bailey, 
12  Kan.  539,  holding  affidavits  admissible  to  show  one  of  jurors  was  drunk 
during  deliberation;  Moses  v.  Central  Park  &  E.  R.  Co.  3  Misc.  322,  23  X.  Y. 
Supp.  23,  holding  that  a  quotient  verdict  involves  misconduct  on  the  part  of  the 
juror,  and  therefore  the  affidavits  are  inadmissible  to  impeach  the  verdict. 

Cited  in  reference  notes  in  37  A.  D.  600,  on  right  of  jurors  to  impeach 
verdict;  24  A.  D.  475;  34  A.  D.  657;  36  A.  D.  534;  63  A.  D.  80;  37  A.  S.  R. 
833, — on  impeachment  of  verdict  by  affidavit  of  juror;  40  A.  D.  169,  on  affi- 
davits of  jurors  to   impeach  or  sustain  their  verdict. 

Disapproved  in  Bishop  v.  State,  9  Ga.  121,  holding  that  the  affidavit  of  a 
juror  will  not  be  admitted  to  impeach  his  verdict. 

34  A3f.  DEC.   618,  WILKS  v.  FITZPATRICK,  1  HUMPH.  54. 

Wife's  equity  of  settlement. 

Cited  in  Scobey  v.  Waters,  10  Lea,  551,  holding  that,  before  chancery  will 
order  the  estate  of  the  wife  paid  to  the  husband,  a  suitable  provision  will  be 
made  for  her  unless  she  waives  such  right  on  an  examination  under  direction 
of  that  court;  Jennings  v.  Jennings,  2  Ileisk.  283,  holding  where  money  of  wife 
is  obtained  by  the  husband  by  a  privj'  examination  of  the  wife  during  infancy, 
and  she  permits  it  to  remain  with  husband  after  she  conies  of  age  and  to  be  used 
by  him,  that  she  cannot  complain. 

Cited  in  reference  note  in  56  A.  D.  736,  on  wife's  equity  of  settlement. 
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Assignment  of  an  equitable  right  of  a  feme  covert. 

Cited  in  Coppedge  v.  Threadgill,  3  Sneed,  577,  holding  that  equitable  right  of 
a  married  woman  in  property  before  it  has  been  reduced  to  possession  by  hus- 
band can  be  assigned  only  on  her  private  examination;  Farnsworth  v.  Lemons, 
11  Humph.  140,  holding  that  wife,  by  joining  with  her  husband  in  an  alienation 
of  9  legacy,  without  liaving  been  previously  examined  privately  as  to  her  con- 
sent, does  not  prejudice  her  rights;  Palmer  v.  Cross,  1  Smedes  &  M.  48,  holding 
that  a  conveyance  of  wife's  separate  property  by  husband,  she  remaining  silent, 
does  not  devest  her  interest;  Drake  v.  Glover,  30  Ala.  382,  holding  that  unless 
silence  of  wife  is  fraudulent,  the  wife  is  not  bound  to  interpose  against  her 
husband  when,  in  her  presence,  he  sells  her  property. 

Distinguished  in  Bugg  v.  Franklin,  4  Sneed,  129,  holding  that  a  fair  and 
equitable  adjustment  between  the  husbands  of  two  married  women,  joined  in  by 
wives,  of  a  contingent  interest  of  both,  and  possession  given  and  taken  accord- 
ingly and  acquiesced  in,  is  binding. 

34  AM.  DEC.  619,  PARKER  v.  SWAN,  1  HUMPH.  80. 
Certainty  in  Justice* s  judgment. 

Cited  in  Cowan  v.  Lowry,  7  Lea,  620;  Anderson  v.  Kimbrough,  5  Coldw. 
260, — holding  that  every  intendment  by  the  Code  is  to  be  made  in  favor  of 
proceedings  before  justices  of  the  peace;  Clay  v.  Clay,  7  Tex.  250,  holding  that 
a  reasonable  certainty  and  intelligibility  only  is  required  in  proceeding  of  such 
tribunals;  Fowler  v.  Thomsen,  08  Neb.  578,  94  N.  W.  810,  holding  that  a 
marginal  entry  of  taxation  of  costs  shows  an  intention  of  justice  to  enter  judg- 
ment for  costs. 

Cited  in  reference  note  in  63  A.  D.  574,  on  finality  of  judgment  of  justice 
whose  intention  to  give  final  judgment  is  apparent. 
Description  of  land  in  levy,  sl]eriff*s  deed,  etc. 

Cited  in  Gibbs  v.  Thompson,  7  Humph.  179,  holding  that  description  must 
be  such  as  to  prevent  one  piece  of  land  being  sold  and  another  conveyed;  Lente 
V.  Clarke,  22  Fla.  515,  1  So.  149,  holding  that  where  description  will  apply 
with  equal  exactness  to  any  one  of  an  indefinite  number  of  tracts,  parol  evidence 
is  not  admissible  to  designate  tract  intended;  Trotter  v.  Nelson,  1  Swan,  7, 
holding  valid  a  levy  which  is  uncertain  merely  because  same  person  may  have 
other  lands,  in  same  district  containing  same  quantity  of  acres;  Wolf  v. 
Plunkett,  1  Flipp.  427,  Fed.  Cas.  No.  17,926,  holding  same  where  uncertainty  de- 
pended on  fact  of  party  owning  two  northwest  quarter  sections  in  strip  between 
the  old  and  new  state  line  of  Tennessee,  each  containing  159  acres;  Brown  v. 
Dickson,  2  Humph,  395,  37  A.  D.  500,  holding  a  levy  in  the  following  words, 
"Levied  on  lot  No.  —  in  the  town  of  Greenville  with  its  improvements,"  void 
for  uncertainty;  Brigance  v.  Erwin,  1  Swan,  375,  57  A.  D.  779,  holding  void  a 
levy  in  following  words,  "Levied  20th  August,  1825,  on  1,950  acres  of  land  in 
Henderson  county,  part  of  tract  of  2,500  acres  located  by  Daniel  Gilchrist." 

Cited  in  reference  notes  in  70  A.  D.  318,  on  sufficiency  of  description  in  levy; 
38  A.  D.  712,  on  description  of  property  levied  upon  under  execution;  37  A.  D. 
561,  on  sufficiency  of  sheriff's  return  of  execution;  27  A.  D.  524,  on  certainty  of 
description  in  sheriff's  levy,  return,  or  deed;  50  A.  D.  705,  on  sufficiency  of  de- 
scription of  land  in  levy  or  return  of  execution  or  in  slieriff's  deed;  oO  A.  D. 
545,  on  sufficiency  of  description  of  property  sold  under  execution;  41  A.  D. 
661,  on  necessity  of  describing  land  with  reasonable  certainty  in  sheriff's  deed. 
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Distinguished  in  Riley  v.  Frost,  2  Shannon  Cas.  333,  holding  a  description, 
"100  acres  of  land  the  property  of  R.  and  F.  adjoining  lands  of  J.  in  fifth  dia- 
trict,"  insufficient. 

—  How  insufficient  description  cured. 

Distinguished  in  Helms  v.  Alexander,  10  Humph.  44,  holding  that  where  the 
description  in  a  deed  is  inconsistent  and  repugnant  to  the  description  in  levy, 
it  does  not  cure  the  defective  description  in  the  levy. 
lilen  of  execution. 

Cited  in  Lattimore  v.  Cowan,  2  Tenn.  Ch.  App.  459,  holding  execution  issued 
by  justice  of  the  peace  not  a  lien  until  levy  is  made. 

Cited  in  note  in  11  £.  R.  C.  628,  as  to  when  lien  of  writ  of  execution  attaches. 
Title  under  execution  sale  by  relation  to  levy. 

Cited  in  Knight  v.  Ogden,  2  Tenn.  Ch.  473,  holding  that  a  chattel  purchaser 
under  a  levy  takes  title  as  of  date  of  levj'. 

Cited  in  reference  note  in  44  A.  D.  707,  784,  on  relation  of  sale  to  time  when 
lien  of  writ  attached. 

Cited  in  notes  in  68  A.  D.  57,  on  relation  of  sheriff's  deeds;  15  A.  D.  249,  on 
application  of  doctrine  of  relation  to  execution  sales. 
Record  entry  of  grant  of  appeal. 

Cited  in  Teasdale  v.  Manchester  Produce  Co.  104  Tenn.  267,  56  S.  W.  853, 
holding  that  an  appeal  must  be  granted  as  well  as  prayed,  and  that  fact  must 
appear  by  a  minute  entry  in  the  record. 

84  AM.  DEC.  622,  TURBEVILLE  v.  RYAX,   1   HUMPH.   US. 

Authority  to  bind  another  by  sealed  instrument. 

Cited  in  Garrett  v.  Belmont  Land  Co.  94  Tenn.  459,  29  S.  W.  726,  holding 
that  a  person  cannot  bind  another  by  seal  unless  authorized  by  seal;  Kerr  v. 
Billingsly,  1  Thomp.  Tenn.  Cas.  23,  1  Shannon,  Cas.  7,  holding  that  authority 
to  fill  in  a  blank  in  a  sealed  instrument  can  be  shown  only  by  deed;  Cain  v. 
Heard,  1  Coldw.  163;  Smith  v.  Diclsinson,  6  Humph.  261,  44  A.  D.  306, — holding 
that  no  parol  assent  or  subsequent  adoption  will  bind  party  unless  the  instru- 
ment be  acknowledged  and  redelivered. 

Cited  in  reference  note  in  40  A.  D.  409,  as  to  how  authority  to  execute  deed 
must  be  given. 

Cited  in  notes  in  2  E.  R.  C.  280,  on  necessity  of  sealed  writing  to  authorize 
agent  to  execute  deed;  8  E.  R.  C.  630,  on  necessity  that  power  of  attorney  to 
execute  deed  be  under  seal. 

—  As   between   partners. 

Cited  in  McNutt  v.  McMahan,  1  Head,  98;  Mosby  v.  Arkansas,  4  Sneed,  324; 
Napier  v.  Catron,  2  Humph.  534, — holding  that  one  partner  has  no  power  to  bind 
his  copartner  by  deed  unless  he  be  expressly  so  authorized  by  deed. 

Cited  in  reference  notes  in  48  A.  S.  R.  74,  on  sale  and  conveyance  of  realty  by 
one  partner;  40  A.  D.  561,  on  right  of  partner  to  bind  firm  by  instrument  under 
seal;  55  A.  D.  343,  on  power  of  partner  to  bind  copartner  by  deed;  52  A.  D.  533, 
on  necessity  of  authority  under  seal  to  enable  one  copartner  to  bind  others  by 
note;  60  A.  D.  310,  on  partner's  power  to  bind  copartners  by  instrument  under 
seal  if  they  assent  thereto  before  execution  or  ratify  it  afterwards;  38  A.  D. 
735,  on  effect  of  acceptance  of  bond  of  one  partner  for  simple  contract  debt  of 
firm  as  release  of  other  partners. 
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—  Delegration  of  power  to  municipality. 

Cited  in  reference  notes  in  33  A.  S.  R.  846,  on  delegation  of  police  power  to 
municipalities;  90  A.  D.  283;  63  A.  S.  R.  333,^ron  delegation  of  legislative 
powers  to  municipal  corporations;  21  A.  S.  R.  374,  on  power  of  legislature  to 
•delegate  authority  to  municipal  corporations. 

Cited  in  notes  in  81  A.  D.  671,  on  legislature's  right  to  delegate  to  munici- 
palities,  power   to   enact   ordinances;    74  A.   D.   693,   on  delegation   of   taxing 
power  to  municipal  and  public  corporations. 
Validity  of  a  privilege  tax. 

Cited  in  Pullman  Southern  Car  Co.  v.  Nolan,  22  Fed.  276,  holding  that  the 
legislature  may  tax  any  occupation  or  business  which  it  may  prohibit  alto- 
gether. 

Cited  in  reference  notes  in  33  A.  S.  R.  821,  on  validity  of  license  taxes;  52 
A.  S.  R.  305,  on  imposition  of  license  fee  on  business  or  occupation;  27  A.  S. 
R.  445;  31  A.  S.  R.  773, — on  municipal  power  to  tax  occupations;  52  A.  S.  R. 
246,  on  imposition  of  license  tax  on  street  car  companies  by  municipal  corpo- 
rations. 

Cited  in  note  in  2  L.R.A.  284,  on  municipal  taxation  of  occupations. 
Mode  of  exercise  of  a  municipal  power. 

Cited  in  Jacksonville  v.  Ledwith,  26  Fla.  163,  23  A.  S.  R.  558,  9  L.R.A.  69, 
7  So.  885,  on  power  of  a  city  council  to  act  by  resolution,  citing  annotation  also 
to  this  point. 

Annotation  cited  in  McGavock  v.  Omaha,  40  Neb.  64,  68  N.  W.  643,  holding 
that  where  a  city  is  invested  with  power  to  regulate  certain  matters  and  mode 
of  exercise  of  such  power  is  not  prescribed,  the  council  may  act  by  resolution; 
Crawfordsville  v.  Braden,  130  Ind.  149,  30  A.  S.  R.  214,  14  L.R.A.  268,  28  N. 
E.  849,  holding  where  city  council  is  gi\en  power  to  act  but  manner  is  not 
prescribed,  it  may  act  either  by  resolution  or  ordinance. 
By-laws  of  private  corporations. 

Cited  in  notes  in  85  A.  D.  618,  on  what  by-laws  private  corporation  aggre- 
gate may  adopt;  7  E.  R.  C.  288,  on  reasonableness  or  validity  of  by-laWs  made 
by  private  corporation. 

34    AM.   DEC.    644,    IjAWREXCE  v.    STATE,    1    HUMPH.    228. 
Possession  and  talcing  In  larceny. 

Cited  in  Pritchett  v.  State,  2  Sneed,  285,  62  A.  D.  468,  holding  that,  to  con- 
stitute larceny,  the  goods  at  the  time  of  taking  must  be  in  the  actual  or  con- 
structive possession  of  some  one. 

Cited  in  reference  notes  in  38  A.  D.  250,  on  allegation  of  property  in  indict- 
ment for  larceny;  96  A.  D.  769,  on  possesion  of  owner  as  element  of  larceny; 
43  A.  D.  659,  on  larceny  by  taking  goods  from  constructive  possession  of 
owner. 

Cited  in  notes  in  88  A.  S.  R.  592,  on  larceny  of  lost  property;  67  A.  D.  284, 
on  larceny  by  finders  of  lost  goods  or  estrays;  88  A.  S.  R.  667,  on  trespass  in 
■case  of  lost  goods  as  element  of  larceny. 

Distinguished  in  Griggs  v.  State,  58  Ala.  425,  29  A.  R.  762,  holding  one  who 
carried  away  a  sack  of  coffee  found  in  a  public  road,  and  who  knew  when  he 
took  it  who  owner  was,  guilty  of  larceny. 
"What  is  lost  property. 

Cited  in  Sovern  v.  Yoran,  16  Or.  269,  8  A.  S.  R.  293,  20  Pac.  100,  holding 
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that  money  hidden  in  the  earth  for  ^afe-keeping  is  not  lostj  Ferguson  v.  Ray, 
44  Or.  557,  102  A.  S.  R.  648,  1  L.R.A.(N.S.)  477,  77  Pac.  600,  1  A.  &  E.  Ann. 
Gas.  1,  holding  same  as  to  a  quartz  rock  bearing  gold  found  embedded  in  the 
ground  unconnected  with  any  natural  mineral  deposit,  though  rock  had  appar* 
ently  been  in  a  cloth  sack;  Livermore  v.  White,  74  Me.  452,  43  A.  R.  600,^ 
holding  hides  which  owner  failed  to  remove  from  vat  not  lost;  Deaderick  v, 
Oulds,  86  Tenn.  14,  6  A.  S.  R.  812,  5  S.  W.  487,  holding  that  unmarked  log 
which   floated   away   from   owner's   laud  two   years  before   was   lost. 

Cited  in  reference  note  in  93  A.  D.  143,  on  property  put  in  particular  place 
but  forgotten  by  owner  as  lost  property. 

Cited  in  note  in  37  L.R.A.  121,  on  what  property  is  lost  within  rule  as  to 
rights  and  liabilities  of  finder. 

Distinguished  in  Durfee  v.  Jones,  11  R.  I.  688,  23  A.  R.  528,  holding  that 
property  having  slipped  from  the  pluce  where  deposited  without  knowledge  of 
true  owner  is  lost. 
Rights  in  lost  property. 

Cited  in  Loucks  v.  Gallogly,  1  Misc.  22,  23  N.  Y.  Supp.  126,  holding  that 
money  left  on  a  desk  of  a  bank  is  not  lost,  so  as  to  give  finder  thereof  right  to 
same  as  against  the  bank;  Gleason  v.  Sanitary  Milk  Supply  Co.  11  Allen, 
544,  holding  that  a  stranger  who  first  discovered  a  pocketbook  accidentally 
left  on  a  table  in  a  barber  shop  is  not  entitled  to  hold  the  same  as  against 
shopkeeper;  Hoagland  v.  Forest  Park  Highlands  Amusement  Co.  170  Mo.  335, 
94  A.  S.  R.  740,  70  S.  W.  878,  holding  that  finder  of  a  pocketbook  found  on 
thfi  ground  under  a  table  at  an  open-air  place  of  amusement  and  refreshment 
is  entitled  to  it  against  all  persons  except  the  real  owner. 

Cited  in  reference  note  in  87  A.  D.  735,  on  right  to  possession  of  property 
accidentally  laid  down  at  store  or  house  and  uncalled  for. 

Distinguished  in  Kuykendall  v.  Fisher,  61  W.  Va.  87,  8  L.R.A.(N.S.)   94,  56 
S.  E.  48,  11  A.  &  E.  Ann.  Cas.  700,  holding  that  the  finder  of  treasure-trove 
is  entitled  to  possession  thereof  as  against  all  the  world  but  the  true  owner. 
Replevin  as  a  possessory  action. 

Cited  in  note  in  11  L.R.A.  172,  on  replevin  as  a  possessory  action. 

84  AM.  DEC,  646,  COLUMBIA  ▼.  BEASIiEY,  1  HUMPH.  232. 
Unreasonable  ordinances  and  regulations. 

Cited  in  Smith  v.  Knoxville,  3  Head,  245,  holding  that  a  city  ordinance  must 
be  reasonable  and  not  oppressive;  Bennett  v.  Pulaski  (Tenn.)  47  L.R.A.  278, 
52  S.  W.  913,  holding  that  an  ordinance  making  it  a  misdemeanor  to  let  a 
person  in  or  out  of  a  saloon  during  hours  when  saloon  is  required  to  be  closed, 
is  unreasonable. 

Cited  in  reference  note  in  90  A.  D.  283,  as  to  valid  exercise  of  police  power 
by  municipal  corporations. 

Cited  in  notes  in  41  L.  ed.  U.  S.  520,  on  reasonableness  of  municipal  ordi- 
nances; 2  L.R.A.  723,  on  necessity  that  municipal  ordinances  be  reasonable; 
34  A.  D.  634,  on  invalidity  of  unreasonable  municipal  ordinances;  35  A.  R.. 
703,  on  validity  of  ordinances  regulating  business;  30  L.R.A.  436,  on  what  im- 
positions of  license  fees  of  municipalities  are  reasonable;  7  E.  R.  C.  284, 
on  reasonableness  or  validity  of  by-law  made  by  private  corporation. 
Mode  of  assessing  municipal  privilege  tax. 

Cited  in  Adams  v.  Somerville,  2  Head,  363,  holding  that  where  mayor  and 
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alderman  are  authorized  by  charter  "to  license,  tax,  and  regulate*'  negro  trad- 
ers,  the  mode  of  state   taxation  need   not  necessarily   bo   followed;    Nashville 
V.  Althrop,  6  Coldw.  554,  holding  same  as  to  a  tax  upon  the  mercantile  privi- 
lege, where  such  is  authorized  by  charter. 
Validity  of  a  privilege  tax. 

Cited  in  Pullman  Southern  Car  Co.  v.  Nolan,  22  Fed.  276,  holding  that  the 
legislature  may  tax  any  occupation  or  business  which  it  may  prohibit  alto- 
gether; State  v.  Harrington,  68  Vt.  622,  34  L.R.A.  100,  35  Atl.  515,  sus- 
taining a  statute  imposing  a  license  tax  on  itinerant  vendors. 

Cited  in  notep  in  30  L.R.A.  415,  on  power  to  fix  license  fees;  30  L.R.A.  425, 
on  right  of  municipal  corporations  to  discriminate  as  to  license  fees. 
Statutory  proceedings. 

Cited  in  Moore  v.  Lynch,  4  Baxt.  287,  holding  that  there  is  no  presumption 
in  favor  of  a  new  and  special  jurisdiction. 

84  AM.  DEC.  648,  JENKINS  v.  ATKINS,  1  HUMPH.  204. 
Personal  liability  of  agent  acting  without  authority. 

Cited  in  note  in  48  A.  S.  R.  916,  on  personal  liability  to  third  persons  of 
agent  assuming  without  authority  to  make  contract  for  corporation. 
Revocation  of  agency  by  death  of  principal. 

Cited  in  Vance  v.  Anderson,  39  Iowa,  426,  holding  that  acts  of  agent  done 
after  death  of  principal,  though  in  ignorance  of  it  and  in  good  faith,  are  void; 
Long  V.  Thayer,  150  U.  S.  520,  37  L.  ed.  1167,  14  Sup.  Ct.  Rep.  189,  holding 
payments  made  to  agent  after  death  of  principal,  and  in  ignorance  of  that 
fact,  not  sufficient  to  discharge  obligation  to  estate  of  principal. 

Cited  in  reference  notes  in  12  A.  S.  R.  29,  on  revocation  of  agency  by 
death;  37  A.  D.  196,  on  principal's  death  as  revoking  agent's  authority. 

Cited  in  notes  in  23  L.R.A.  710,  on  effect  on  contract  of  agency  of  death  of 
party  thereto;  39  A.  D.  88,  on  validity  of  agent's  act  where  parties  are 
ignorant   of   principal's   death. 

Distinguished  in  Ish  v.  Crane,  13  Ohio  St.  574;  Ish  v.  Crane,  8  Ohio  St.  520,— 
holding  heirs  estopped  where  possession  of  land  is  given  by  attorney  in  fact 
and  part  of  purchase  money  paid  in  ignorance  of  principal's  death,  and  residue 
of  purchase  money  is  paid  heirs  on  demand. 
Mutuality  in   contracts. 

Cited  in  Wilkinson  v.  Harwell,  13  Ala.  660,  holding  that  a  court  of  equity 
will  not  specifically  enforce  a  contract  unless  it  is  mutually  binding. 

34  AM.  DEC.  650,  TUCKER  v.  ATKINSON,   1  HUMPH.  800. 
Execution,  or  attachment  on  money  held  by  an  officer. 

Cited  in  Russell  v.  Millett,  20  Wash.  212,  55  Pac.  44,  holding  that  where 
case  is  settled,  and  a  receiver  has  no  further  duty  other  than  to  turn  over  the 
money  and  property  held  by  him  to  parties  entitled  thereto,  the  property  in 
his  hands  is  liable  to  execution. 

Cited  in  reference  notes  in  42  A.  D.  362,  on  right  to  attach  money  in 
sheriff's  hands;  69  A.  D.  768,  on  right  to  attach  or  garnish  money  in  the 
custody  of  the  law. 

Cited  in  note  in  55  A.  D.  264,  as  to  whether  monej'  in  officer's  hands  is  sub- 
ject to  attachment. 
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—  On  surplus  money  in  hands  of  sheriff. 

Cited  in  Wheeler  v.  Smith,  11  Barb.  345;  Mays  v.  Frazer,  3  Tenn.  Ch.  413, — 
holding  that  surplus  funds  in  hands  of  sheriff,  which  he  is  bound  to  pay  to  de- 
fendant in  execution,  may  be  attached. 

Cited  in  reference  note  in  85  A.  D.  296,  on  attachment  or  garnishment  of 
surplus  money  in  sheriff's  hands  after  satisfaction  of  execution. 

Distinguished  in  Drane  v.  McGavock,  7  Humph.  131,  holding  clerk  of  a 
court  not  liable  to  garnishment  for  money  in  his  hands,  which  he  holds  sub- 
ject to  order  of  court;  Lightner  v.  Steinagel,  33  HI.  510,  85  A.  D.  292,  hold- 
ing that  redemption  money  in  hands  of  sheriff  is  not  subject  to  execution. 

34  AMt  dec.   652,  PIPKIN  v.  JAMES,   1  HUMPH.   325. 
Sufficiency  of  memorandum  of  sale  of  real  estate. 

Cited  in  Munk  v.  Weidner,  9  Tex.  Civ.  App.  491,  29  S.  W.  409,  holding 
that  if  what  parties  assented  to  can  be  gathered  from  the  writing  it  is  suf- 
ficient; McCarty  v.  Kyle,  4  Coldw.  348,  holding  that  the  terms  of  the  contract 
must  appear;  McConnell  v.  Brillhart,  17  111.  354,  65  A.  D.  661;  Sheid  v. 
Stamps,  2  Sneed,  172, — holding  that  the  sale,  its  terms,  the  designation  of 
the  parties,  and  the  land  sold  must  be  stated  with   reasonable  certainty. 

Cited  in  reference  notes  in  66  A.  D.  549;  67  A.  D.  505, — on  sufficiency  of 
memorandum  under  statute  of  frauds;  58  A.  D.  213,  on  sufficiency  of  memo- 
randum of  contract  for  sale  of  land  under  statute  of  frauds;  65  A.  D.  668,  on 
general  requisites  of  memorandum  required  by  statute  of  frauds. 

Cited  in  note  in  11  L.R.A.  97,  on  essentials  of  memorandum  of  agreement 
to  authorize  specific  performance. 

—  Description  of  land. 

Cited  in  Gudger  v.  Barnes,  4  Heisk.  570,  holding  that  contract  must  describe 
lands  so  as  to  distinguish  them  from  other  lands;  Johnson  v.  Kellogg,  7 
Heisk.  262,  holding  that  description  must  enable  court  to  determine  with 
reasonable  certainty  what  property  is  embraced;  Seifreid  v.  People's  Bank,  2 
Tenn.  Ch.  17,  holding  an  assignment  for  benefit  of  creditors  conveying  **all  the 
lands  and  tenements,  etc.,  of  every  nature  and  description"  not  sufficient. 
Recovery  of  money  paid  on  parol  executory  contract  to  convey  land. 

Cited  in  Sheid  v.  Stamps,  2  Sneed,  172,  holding  that  money  paid  on  a  con- 
tract void  under  the  statute  of  frauds  may  be  recovered  in  assumpsit;  Vaughn 
v.  Vaughn,  100  Tenn.  282,  holding  that,  on  repudiation  of  a  voidable  sale  of 
real  property,  vendee  may  recover  purchase  money  paid  with  interest. 

Distinguished  in  Hurst  v.  Means,  2   Swan,  594,  holding  that  an  action   for 
money  had  and  received  will  not  lie  by  vendee  against  vendor  to  recover  pur- 
chase money  paid,  where  vendor  has  broken  a  valid  contract  to  convey. 
Right  of  rescission  for  want  of  title  in  vendor. 

Cited  in  McClure  v.  Harris,  7  Heisk.  379;  Nichol  v.  Nichol,  4  Baxt.  145, — 
holding  that  purchaser  is  not  bound  to  proceed  to  execute  an  executory  con- 
tract, where,  by  reason  of  defects  not  previously  disclosed,  the  vendor  cannot  make 
a  title  free  from  doubt;  Topp  v.  White,  12  Heisk.  165,  holding  that  where  vendor 
at  time  of  sale  has  no  title,  either  legal  or  equitable,  which  fact  he  conceals,  the 
vendee  may  have  a  rescission  though  afterwards  vendor  acquires  title  which  he 
offers  to  convey;  Hurley  v.  Brown,  98  Mass.  545,  96  A.  D.  671,  holding  that  in 
such  case  specific  performance  will  not  be  granted  in  favor  of  vendor. 

Distinguished  in  Dresel  v.  Jordan,  104  Mass.  407,  holding  that  if  vendor  is 
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able   in   season   to   comply  with   requirements   of  contract   to  make   good  the 
title  which  he  has  undertaken  to  convey,  it  is  sufficient. 
Recovery  of  price  paid   to   vendor   of  land   without   title. 

Cited  in  reference  note  in  47  A.  D.  732,  on  assumpsit  for  money  paid  on 
executory   contract   to   convey   lands   where   title  defective. 

Cited  in  note  in  52  A.  D.  760,  on  recovery  on  count  for  money  had  and  re- 
ceived of  money  paid  on  consideration  which  has  failed. 

Disapproved  in  Getchell  v.  Chase,  37  N.  H.  106,  holding  that,  in  the  absence 
of  fraud,  money  paid  as  consideration  for  a  quitclaim  deed  cannot  be  re- 
covered. 

Parol  contract  for  sale  of  laiid. 

Cited  in  note  in  39  A.  D.  762,  on  statute  of  frauds. 

Questioned  in  Citty  v.  Southern  Queen  Mfg.  Co.  93  Tenn.  276,  42  A.  S.  R. 
919,  24  S.  W.  121;  Brakefield  v.  Anderson,  87  Tenn.  206,  10  S.  W.  360,— hold- 
ing  a  parol  contract  for  the  sale  of  land  is  voidable  only. 
Effect  of  payment  of  money  on  parol  sale  of  land. 

Cited  in  Jennings  v.  Bishop,  3  Shannon  Cas.  138,  holding  payment  of  pur- 
chase money  not  sufficient  to  take  contract  out  of  statute. 

34  A3I.  DEC.   655,  BENNETT  v.  BAKER,   1  HUMPH.   390. 
Quotient  or  average  verdicts. 

Cited  in  Joyce  v.  State,  7  Baxt.  273,  holding  quotient  verdict  ground  for  new 
trial;  Columbus  v.  Ogletree,  102  Ga.  293,  29  S.  E.  749,  holding  the  mere  fact 
that  papers  found  in  jury  room  tend  to  show  that  they  had  figured  for  a  quotient 
verdict,  not  sufficient  evidence  on  which  to  grant  a  new  trial;  Moses  v.  Central 
Park  &  £.  R.  Co.  3  Misc.  322,  holding  that  if  a  proposed  verdict  is  found  by  taking 
one  twelfth  of  the  aggregate  amount,  and  this  is  afterwards  assented  to,  the 
verdict  is  good. 

Cited  in  reference  note  in  63  A.  D.  80,  on  validity  of  verdicts  reached  by 
average  or  chance. 
Affidavit  of  Juror  to  Impeach  verdict. 

Cited  in  Norris  v.  State,  3  Humph.  333,  39  A.  D.  175,  holding  that  the 
affidavit  of  a  juror  that  he  misunderstood  the  charge  of  the  judge  cannot  be 
received  and  heard  on  motion  for  a  new  trial. 

Cited  in  reference  notes  in  37  A.  D.  600,  on  right  of  jurors  to  impeach  ver- 
dict; 34  A.  D.  617;  36  A.  D.  534;  63  A.  D.  80, — on  affidavits  of  jurors  to  im- 
peach verdict. 

Cited  in  note  in  24  A.  D.  475,  on  affidavits  of  jurors  to  impeach  their  ver- 
dict. 

Distinguished  in  Rumford  Chemical  Works  v.  Finnie,  2  Flipp.  459,  Fed. 
Cas.  No.  12,130,  holding  affidavits  of  jurors  inadmissible  to  show  mode  of 
computation  adopted  by  jury. 

84  AM.  DEC.  657,  HUMES  v.  KNOXVILLE,   1  HUMPH.  403. 
Duties  and  liabilities  of  a  municipality  as  to  streets. 

Cited  in  McHarge  v.  Newcomer,  117  Tenn.  595,  9  L.R.A.(N.S.)  298,  100  S. 
W.  700;  Smith  v.  East  End  Street  R.  Co.  87  Tenn.  26,  11  S.  W.  709,— holding 
that  municipal  authorities  hold  the  streets  in  trust  for  the  public;  Nashville 
V.  Brown,  9  Heisk.  1,  24  A.  R.  289,  holding  that  a  municipal  corporation  is 
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proprietor  of  the  streets;  State  v.  Taylor,  107  Tenn.  455,  64  S.  W.  760,  holding 
that  fee  to  land  covered  by  streets  remains  in  original'  owner  and  his  vendees ; 
Simmons  v.  Camden,  26  Ark.  276,  7  A.  R.  020;  Iron  Mountain  R.  Co.  v.  Bing. 
ham,  87  Tenn.  522,  11  S.  W.  705, — holding  that  municipal  corporation  incurs 
no  liability  to  abutting  lot  owners,  where  corporation  in  a  lawful  and  prudent 
manner  exercises  the  power  of  improving  its  streets. 

Cited  in  reference  notes  in  36  A.  D.  210,  on  power  of  municipal  corporation 
over  streets;  96  A.  D.  252,  on  right  of  municipal  corporations  to  control  their 
streets;    52  A.   D.   487,   on  right  of  municipality   to   authorize   obstruction   of 
streets. 
» Injuries  in  grading  and  improving  streets. 

Cited  in  Chattanooga  v.  Neely,  97  Tenn.  527,  37  S.  W.  281,  on  same  point; 
Nashville  v.  Sutherland,  92  Tenn.  335,  36  A.  S.  R.  88,  19  L.R.A.  619,  21  S.  W. 
674,  holding  that  a  city  in  constructing  a  sewer  is  liable  only  for  want  of  rea- 
sonable care  and  skill  in  execution  of  work;  Smith  v.  St.  Louis  Mut.  L.  Ins. 
Co.  3  Tenn.  Ch.  631,  holding  that  damage  to  property  by  reason  of  elevation 
or  depression  of  a  street  is  damnum  absque  injuria;  Pontiac  v.  Carter,  32 
Mich.  164;  Creal  v.  Keokuk,  4  Q.  Greene,  47, — holding  city  not  liable  for  dam- 
ages growing  out  Of  a  proper  exercise  of  power  to  grade  streets;  Memphis  v. 
Lasser,  9  Humph.  757,  holding  municipality  liable  for  the  negligent  mainte- 
nance of  its  streets;  Burton  v.  Chattanooga,  7  Lea,  739,  holding  municipal  cor- 
poration liable  where  it  cut  ditches  and  canals  for  conveyance  of  water  in 
such  a  manner  as  to  flood  private  property;  Vanderlip  v.  Grand  Rapids,  73 
Mich.  522,  16  A.  S.  R.  597,  3  L.R.A.  247,  41  N.  W.  672,  holding  city  liable  for 
damages  where  earth  from  graded  street  slid  onto  adjoining  property;  Smith 
V.  Alexandria,  33  Gratt.  208,  36  A.  R.  788,  holding  municipal  corporation  liable 
for  damage  done  by  water  thrown  back  by  filling  up  a  street,  where  by  proper 
care  and  means  the  damage  might  have  been  prevented. 

Cited  in  reference  notes  in  55  A.  D.  90,  on  power  of  municipality  to  grade 
or  regrade  street;  51  A.  D.  458,  as  to  when  municipality  is  liable  for  injuries 
resulting  from  grading  streets;  12  A.  S.  R.  362,  on  municipal  liability  for 
damages  arising  from  changes  to,  improvements  in,  or  grading  of,  streets. 

Cited  in  notes  in  23  L.R.A.  658,  on  damage  to  abutting  owner  by  first  grad- 
ing and  improvement  of  street;  14  L.R.A.  371,  on  injury  to  abutter's  ease- 
ments by  changing  grade  of  street;  26  A.  R.  457,  on  right  to  enjoin  municipal- 
ity from  changing  street  grade  when  adjacent  land  is  injured  thereby;  30  A 
S.  R.  392,  on  municipal  liability  for  interference  with  surface  waters  by  grading 
streets;  53  A.  D.  366,  on  right  to  recover  for  consequential  injuries  througn 
street  improvement  authorized  by  law;  66  A.  D.  438,  on  municipal  liability 
for  consequential  damages  resulting  from  act  done  under  authority  of  valid 
statute  or  charter. 

Distinguished  in  Hamilton   County  v.  Rape,   101  Tenn.  222,  47   S.  W.  416, 
holding   that,   where   title  of  abutting   owner   extends   to   center   of   street,   he 
may  recover  compensation  for  the  impairment  of  the  right  of  egress  and  in- 
gress to  his  lot,  occasioned  by  changing  grade  of  street  or  road. 
Presumptive  assent  of  lot  owner  to  change  of  grade. 

Cited  in  Montgomery  v.  Townsend,  84  Ala.  478,  4  So.  780,  holding  purchaser 
of  property  fronting  on  street  conclusively  presumed  to  assextt  to  necessary 
changes  in  grade  and  surface. 
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Charter  as  protection  for  acts  of  corporation. 

Cited  in  Tennessee  &  A.  R.  Co.  v.  Adams,  3  Head,  596,  holding  that  corpora- 
tion doing  no  more  than  warranted  by  charter  is  not  a  wrongdoer. 

Distinguished  in  Eaton  v.  Boston,  C.  &  M.  R.  Co.  51  N.  H.  604,  12  A.  R.  147, 
holding  a   railroad   corporation   liable  where,   in   cutting  away  a  ridge,   it  al- 
lowed water  during  freshets  to  flood  and  damage  plaintiff's  land. 
liiability  of  a  corporation  for  tort  or  crime. 

Cited  in  Wheless  v.  Second  Nat.  Banlc,  1  .Baxt.  469,  25  A.  R.  783,  holding  a 
corporation  liable  for  maliciously  suing  out  an  attachment;  State  v.  Balti- 
more &  0.  R.  Co.  15  W.  Va.  362,  36  A.  R.  803,  holding  a  corporation  liable 
for  "Sabbath  breaking"  under  the  statute. 

Distinguished    in    Pesterfield    v.    Vickers,    3    Coldw.    205,    llolding   municipal 
corporation  not  liable  for  wrongful  acts  of  its  officers. 
liiability  for  abuse  of  privilege. 

Cited  in  Crawford  v.  Maxwell,  3  Humph.  476,  holding  that  one  who  misbe- 
haves while  at  an  inn  is  liable  in  trespass. 

Cited  in  note  in  8  L.R.A.  809,  on  right  to  use  of  one's  own  property. 

S4  AM.  DEC.  650,  WAIiliACE  ▼.  HANNUM,  1  HUMPH.  448. 
Effect  of  adverse  possession  to  create  title. 

Cited  in  Hopkins  v.  Calloway,  7  Coldw.  37,  Thomp.  Tenn.  Cas.  282,  holding 
that  statute  barring  action,  bars  the  remedy  only,  but  does  not  confer  a  title 
on  the  adverse  holder;  McLain  v.  Ferrell,  1  Swan,  48,  holdjng  that  a  statute 
protecting  a  party  in  possession  after  a  certain  period  of  possession  vests  title 
in  adverse  possessor;  Earnest  v.  ij^ittle  River  Land  &  Lumber  Co.  109  Tenn. 
427,  75  S.  W.  1122,  holding  that  adverse  occupant  takes  a  perfect  title  under 
statute;  Norris  v.  Ellis,  7  Humph.  463,  holding  that  seven  years'  possession 
of  land  under  a  bond  for  title  does  not  vest  such  a  title  in  the-  purchaser  as 
can  be  taken  in  execution;  Coal  Creek  Consol.  Coal  Co.  v.  East  Tennessee  Iron 
&  Coal  Co.  105  Tenn.  563,  59  S.  W.  634,  holding  that,  where  three  grants  of 
different  dates  have  a  common  interlaj),  adverse  holding  under  the  younger 
grant  will  extinguish  elder  grant  of  land  within  common  interlap;  Sanders  v. 
Everett,  3  Tenn.  Ch.  520,  holding  that  possession  under  a  parol  sale  for  more 
than  seven  years  will  protect  possessor  in  amount  of  land  inclosed. 

Cited  in  reference  note  in  61  A.  D.  305,  on  necessity  of  existence  of  adverse 
possession  for  prescribed  period  to  toll  owner's  right  of  entry. 

Cited  in  note  in  34  A.  D.  664,  on  title  acquired  by  seven  years'  possession 
imder  bonds  for  title. 

—  Sufficiency  of  possession. 

Cited  in  reference  note  in  53  A.  D.  726,  on  sufficiency  of  possession  required 
by  statute  of  limitations  to  bar  action. 

—  Necessity  of  color  of  title. 

Cited  in  notes  in  14  A.  D.  765,  as  to  necessity  of  color  of  title  to  obtain  title 
by  adverse  possession;  15  L.R.A. (N.S.)  1183,  1260,  on  necessity  of  color  of  title 
when  not  expressly  made  a  condition  by  statute  to  found  title  by  adverse  pos- 
session. 

—  Brealc  in  possession. 

Cited  in  reference  note  in  62  A.  D.  296,  on  right  of  grantee  or  heir  of  one  pro- 
tected by  statute  of  limitations  to  same  protection. 


Digitized  by 


Google 


34  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  750 

Cited  in  note  in  15  L.R.A.(N.S.)  1204,  on  unbroken  continuity  as  essential 
element  in  adverse  possession. 

—  Tacking  adverse  possessions. 

Cited  in  Erek  v..  Church,  87  Tenn.  575,  4  L.R.A.  641,  11  S.  W.  794,  holding 
that  where  tliere  is  no  privity  of  estate  or  privity  of  contract  conveying  such 
possessory  right,  possessions  cannot  be  tacked. 

Distinguished  in  Marr  v.  Gilliam,  1  Coldw.  488,  holding  that  where  posses- 
sion of  party  is  adverse,  he  may  transfer  his  right  by  deed  to  one  who  may 
continue  to  hold  adversely  for  unexpired  part  of  seven  yeafs  and  bar  action. 

34   AM.  DEC.   664,   SMITHEAL  ▼.   GRAY,    1   HUMPH.    491. 
Resulting  trust  'from  payment  of  purchase  money. 

Cited  in  Brown  v.  Bigley,  3  Tenn.  Ch.  618,  on  resulting  trust  arising  from 
the  payment  of  the  purchase  money. 

Cited  in  reference  notes  in  52  A.  D.  144,  as  to  when  resulting  trusts  arise; 
36  A.  D.  166,  on  trust  resulting  in  favor  of  party  paying  consideration;  39 
A.  D.  46,  on  resulting  trust  in  favor  of  party  furnishing  consideration  for  land 
conveyed;  65  A.  D.  501,  on  resulting  trust  in  favor  of  one  paying  consideration 
where  conveyance  is  taken  in  name  of  another;  67  A.  D.  630,  on  presumption 
of  advancement  in  purchase  by  parent  in  child's  name;  43  A.  D.  288,  on  suf- 
ficiency of  declaration  of  trust. 

Distinguished  in  Lockhard  v.  Brodie,  1  Tenn.  Ch.  384,  holding  that  the  pre- 
sumption of  a  resulting  trust  which  arises  from  payment  of  purchase  money 
may  be  rebutted. 

—  Kstablishment  of  by  parol. 

Cited  in  reference  notes  in  47  A.  D.  532;  50  A.  D.  624;  63  A.  D.  423, — on 
right  to  prove  resulting  trust  by  parol;  57  A.  D.  618,  on  parol  evidence  to 
show  resulting  trust  from  purchase  of  land. 

Cited  in  notes  in  34  L.  ed.  U.  S.  1095,  on  proof  of  resulting  trust  by  parol; 
11  E.  R.  C.  232,  on  parol  evidence  to  engraft  resulting  trust. 
Execution  against  resulting  trust. 

Cited  in  Hershy  v.  Latham,  42  Ark.*  305;  Turley  v.  Massengill,  7  Lea,  353; 
State  V.  Miller,  11  Lea,  620;  Butler  v.  Rutledge,  2  Coldw.  4,— holding  that  a  re- 
sulting trust  is  subject  to  sale  and  execution  at  law;  Thomas  v.  Walker,  6 
Humph.  93,  holding  that  a  resulting  trust  is  subject  to  execution,  and  is  not 
affected  by  judgments  against  holder  of  legal  title;  Martin  v.  Lincoln,  4  Lea, 
334,  holding  that  in  such  a  case  a  judgment  against  the  beneficiary  is  a  lien 
on  the  land;  Gaugh  v.  Henderson,  2  Head,  628,  on  execution  against  an  equi- 
table interest  in  property. 

Cited  in  reference  note  in  24  A.  D.  436,  on  resulting  trust  as  subject  of  levy 
and  sale. 

Cited  in  note  in  97  A.  D.  308,  on  interest  of  beneficiary  under  resulting  trust 
being  subject  to  execution. 
Equities  of  creditors  of  trustee  of  resulting  trust. 

Cited  in  Gass  v.  Gass,  1  Ileisk,  613,  holding  that  the  right  of  a  beneficiary 
in  a  resulting  trust  arising  because  of  payments  of  purchase  price  with  money 
of  another  is  preferred  to  that  of  creditors  of  trustee. 

Cited  in  note  in  67  L.R.A.  887,  on  effect  as  to  creditors  on  legal  title  of  con- 
veyance of  land  purchased  and  paid  for  by  debtor,  but  conveyed  to  another 
in  fraud  of  creditors. 
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Defense  of  Innocent  purchaser. 

Cited  in  Newman  v.  Schweriii,  48  C.  C.  A.  742,  109  Fed.  942,  holding  that 
the  defense  of  innocent  purchaser  for  value  in  good  faith  must  be  explicitly 
made  by  plea  or  answer;  Livingston  v.  Noe,  1  Lea,  55,  holding  that  defense 
cannot  be  had  where  purchase  money  has  not  actually  been  paid;  Reeves  v. 
Hager,  101  Tenn.  712,  50  S.  W.  760,  holding  that  where  the  equities  between 
an  innocent  purchaser  and  heirs  are  equal,  the  purchaser  must  support  his 
equity  with  a  legal  title. 

Cited  in.  reference  notes  in  62  A.  D.  647,  on  rights  of  purchaser  of  trust  prop- 
erty; 62  A.  D.  384,  on  allegation  necessary  to  protect  one  as  an  innocent  pur- 
chaser of  trust  property. 

Cited  in  note  in  97  A.  D.  435,  as  to  whether  and  when  purchaser  of  equitable 
title  is  entitled  to  protection  as  purchaser  in  good  faith  without  notice. 

34  AM.  DEC.   668,  HUMPHREY  v.  DOUGLASS,   11  VT.   22. 
Injury  to  trespassing  animals  set  jit  large. 

Cited  in  reference  note  in  30  A.  S.  R.  427,  on  rights  and  liability  of  land- 
owner as  to  trespassing  animals. 

Cited  in  note  in  49  A.  D.  259,  on  liability  for  injury  to  trespassing  animals 
while  removing  them. 

Distinguished  in  Russell  v.  Hanley,  20  Iowa,  219,  89  A.  D.  636,  holding  that 
one  who  wilfully  leaves  open  a  gate  through  which  cattle  pass  upon  a  railroad 
track  is  liable  for  injury  to  cattle. 
Effect  of  bad  motive. 

Cited  in  notes  in  62  L.R.A.  094,  on  effect  of  bad  motive  to  make  actionable 
an  injury  to  property  which  otherwise  would  not  be;  62  L.R.A.  676,  on  effect 
of  bad  motive  to  make  actionable  acts  in  exercise  of  rights  without  interfer- 
ence with  legal  rights  of  others. 

34  AM.  DEC.   669,  NIMS  v.  ROOD,   11  VT.  96. 
AVhat  subject  to  set-off. 

Cited  in  reference  note  in  45  A.  D.  137,  667,  as  to  what  demands  are  subject 
to  set-off. 

Cited  in  note  in  47  A.  S.  R.  588,  on  set-off  against  insolvent  estate  of  decedent. 

—  Equitable  set-off. 

Cited  in  Smith  v.  Wainwright,  24  Vt.  97,  holding  that  sureties  on  note  pay- 
able to  estate  by  insolvents  may  have  it  set  off  against  a  bond  running  from  de- 
cedent to  ttie  principals. 

Cited  in  reference  note  in  43  A.  D.  160,  on  set-off  in  equity. 

—  Unliquidated  claim  as  set-off. 

Cited  in  Boyer  v.  Clark,  3  Neb.  161,  holding  that  a  claim  sounding  merely  in 
damages,  the  recovery  of  which  is  still  uncertain,  cannot  be  set  off. 

Cited  in  reference  note  in  64  A.  D.  234,  on  unliquidated  damages  as  subject 
of  set-off. 

34  AM.  DEC.  71,  MILTOX  v.  STORY,  11  VT.  101. 
Ri^lit  of  third  person  to  enforce  contract. 

Cited  in  note  in  71  A.  S.  R.  179,  on  third  person's  right  to  enforce  contract 
for  his  benefit. 
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34  AM.  DEC.  682,  HOUGH  v.  BIRGE,  11  VT.  190. 
Action  for  use  and  occupation. 

Cited  in  Watson  v.  Brainard,  33  Vt.  88;  Chamberlin  v.  Donahue,  44  Vt.  57, — 
holding  that  the  relation  of  landlord  and  tenant  must  have  existed  between 
the  parties  evidenced  by  a  contract  either  express  or  implied;  Clark  v.  Clark, 
58  Vt.  527,  3  Atl.  508,  holding  that  father  who  occupied  lands  devised  to  hi» 
children  during  settlement  of  estate  is  not  liable. 

Cited  in  reference  notes  in  64  A.  D.  113,  on  action  for  use  and  occupation 
against  one  holding  under  contract  to  purchase,  which  fell  through  by  no  fault 
of  his;  62  A.  D.  665,  on  duty  of  vendor  to  account  for  rents  and  profits  upon 
rescission  of  the  sale. 

Cited  in  note  in  89  A.  D.  428,  on  assumpsit  not  being  proper  action  to  try 
title. 
—  Liability  of  purchaser  in  possession. 

Cited  in  Way  v.  Raymond,  16  Vt.  371,  holding  that  one  who  enters  posses- 
sion under  a  parol  contract  to  purchase  the  land  is  not  liable  for  rent,  where 
vendor  fails  to  procure  title  he  agreed  to  convey;  Kaar's  Estate,  2  Pa.  Co.  Ct 
65;  Bardsley's  Appeal,  20  W.  N.  C.  90, — holding  that  where  contract  has.  failed 
through  fault  of  vendor,  action  will  not  lie  against  vendee  for  use  of  land 
preceding  default;  McNair  v.  Schwartz,  16  111.  24,  holding  that  one  who 
acquires  possession  of  land  under  a  contract  for  sale,  and  refuses  to  perform 
contract,  is  not  liable;  Dwight  v.  Cutler,  3  Mich.  566,  64  A.  D.  105,  holding 
same  as  to  possession  by  one  pending  his  negotiations  for  purchase  of  prem- 
ises. 

34  AM.  DEC.  684,  STRONG  v.  BARNES,  11  VT.  221. 

Revlewableness  of  findings  of  fact. 

Cited  in  Bowman  v.  Sanborn,  25  N.  H.  87,  holding  finding  of  trial  court 
without  a  jury  on  proper  occasion  not  reviewable. 

Cited  in  reference  note  in  59  A.  D.  320,  on  finality  of  trial  court's  decision  on 
facts. 
Implied  warranty  of  title  in  sale  of  personal  property. 

Cited  in  Shepherd  v.  Jenkins,  73  Mo.  510,  holding  that  a  sale  and  transfer  of 
an  invention  and  the  right  to  enjoy  it  "to  full  end  of  term  of  patent"  implied 
that  a  patent  has  been  issued  in  due  form. 

Cited  in  reference  note  in  87  A.  D.  482,  on  action  for  breach  of  warranty 
of  title  to  personal  property. 
Construction  of  related  instruments. 

Cited  in  Rogers  v.  Bancroft,  20  Vt.  250,  holding  that  partition  deeds  executed 
at  the  same  time,  and  relating  to  the  same  subject-matter,  are  to  be  con- 
strued as  one  instrument;  Wing  v.  Cooper,  37  Vt.  169,  holding  same  as  to  a 
deed  and  a  bond  so  executed;  Wesson  v.  Estey,  22  Colo.  334,  45  Pac.  367, 
holding  same  as  to  a  deed  to  land  and  a  contract  in  respect  to  land  executed 
under  like  circumstances. 

Cited  in  reference  notes  in  62  A.  D.  511,  as  to  when  different  writings  are 
taken  as  one  instrument;  47  A.  D.  337,  on  different  writings  on  same  subject, 
executed  at  same  time  as  one  instrument. 

Distinguished  in  Doe  ex  dem.  Holman  v.  Crane,  16  Ala.  670,  holding  that 
where  subject-matter  of  each  instrument  is  different,  that  they  will  not  be  con- 
strued together. 
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34  AM.  DEC.  685,  MOUNTHOLLY  v.  ANDOVER,  11  VT.  220. 
Marriage  as  a  civil  contract. 

Cited  in  reference  note  in  58  A.  D.  63,  on  marriage  being  civil  contract. 
Validity  of  marriage. 

Cited  in  reference  note  in  16  A.  S.  K.  572,  on  necessity  of  consent  to  valid 
marriage. 

Cited  in  notes  in  44  A.  D.  54,  on  definition  of  void  marriage;  124  A.  S.  R. 
Ill,  on  consent  of  parties  to  common-law  marriage;  79  A.  S.  R.  370,  on  valid- 
ity of  marriage  without  consent  or  obtained  by  force  or  duress. 
Collateral  impeachment  of  a  marriage. 

Cited  in  Manchester  v.  Springfield,  15  Vt.  385,  holding  that  third  persons 
in  interest  may  impeach  the  validity  of  a  void  marriage. 

Distinguished  in  Wiser  v.  Lockwood,  42  Vt.  720,  holding  that,  the  fact  of  the 
marriage  of  a  deceased  person  being  established,  a  probate  court  must  distribute 
his  property  accordingly,  though  marriage  might  have  been  declared  void  on 
ground  that  one  of  parties  was  insane. 
Annulment  of  marriage. 

Cited  in  Clark  v.  Field,  13  Vt.  460,  sustaining  power  of  equity  to  annul  a 
marriage  ceremony  performed  by  a  justice  of  the  peace,  where  consent  was 
not  voluntarily  given. 

Cited  in  reference  note  in  58  A.  D.  63,  on  third  person's  having  no  right  to 
institute  proceedings  to  annul  marriage. 

34  AM.  DEC.  688,  STATE  v.  BENEDICT,  11  VT.  286, 
Breach  of  the  peace  under  statute. 

Cited  in  State  v.  Riggs,  22  Vt.  321,  holding  that  breach  of  peace  under  the 
statute  is  assault  and  battery  or  other  kindred  acts  calculated  to  put  one  in 
fear  of  bodily  harm  and  disturbing  the  quiet,  repose,  rest,  and  comfort  of  social 
life;  State  v.  Barrows,  57  Vt.  576,  holding  that  a  criminal  complaint  char- 
ging an  assault  and  battery  with  force  and  arms  is  a  charge  of  breach  of  the 
peace;  State  v.  Coffin,  64  Vt.  25,  23  Atl.  632,  holding  same  as  to  a  charge  of 
firing  guns,  blowing  horns,  and  beating  tin  pans,  and  other  unnecessary  and  of- 
fensive noise,  though  committed  in  daytime;  Neola  v.  Reichart,  131  Iowa,  492, 
109  N.  W.  6,  holding  that  any  riotous  or  forcible  conduct,  or  the  utterance  of 
blasphemous  language  in  a  public  place,  is  a  breadi  of  the  peace;  State  v. 
Matthews,  42  Vt.  542,  holding  that  several  acts  mentioned  in  statute  consti- 
tute modes  of  committing  one  offense,  that  of  breach  of  peace. 

Cited  in  note  in  90  A.  S.  R.  800,  on  security  against  breach  of  peace. 
What  constitutes  a  criminal  assault. 

Cited  in  Balkum  v.  State,  40  Ala.  671,  holding  that  to  compel  one  to  give 
up  his  gun  through  fear  of  bodily  harm,  reasonably  excited  in  his  mind  by 
conduct  of  prisoner,  is  an  assault;  State  v.  Shepard,  10  Iowa,  126,  holding  that 
pointing  a  gun  which  is  not  loaded  in  a  threatening  manner  at  another  consti- 
tutes an  assault,  when  party  at  whom  it  is  pointed  does  not  know  and  has  no 
reason  to  believe  it  is  not  loaded. 

Disapproved  in  Chapman  v.  State,  78  Ala.  463,  56  A.  R.  42,  holding  that 
presenting  and  aiming  an  unloaded  gun  at  a  person  within  shooting  distance 
in  such  a  manner  p»  ♦o  terrify  him,  he  not  knowing  that  the  gun  was  not 
loaded,  does  not  constitute  a  criminal  assault. 
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Threats  of  bodily  harm  as  a  crime. 

Cited  in  State  v.  Herron,  12  Mont.  230,  33  A.  S.  R.  576,  29  Pac.  819, 
holding  that,  in  a  trial  for  an  attempt  to  commit  an  assault  with  a  deadly 
weapon,  proof  of  pointing  a  gun  at  complainant  in  a  threatening  manner  ia 
sufficient  without  showing  gim  was  loaded. 

34  AM.  DEC.  690,  TH03iAS  v.  DIKE,  11  VT.  273. 
Suits  by  Infants  under  guardianship. 

Cited  in  Robson  v.  Osborn,  13  Tex.  298,  holding  that  an  infant  may  sue  by 
his  next  friend  notwithstanding  he  may  have  a  guardian,  if  the  guardian  does 
not  dissent;  Stewart  v.  Sims,  112  Tenn.  296,  79  S.  W.  385,  holding  that  a 
ward  may  sue  in  his  own  name  through  his  guardian  as  next  friend;  Lanier 
V.  Chappell,  2  Fla.  621,  sustaining  right  of  an  infant  to  sue  by  a  next  friend; 
Williams  v.  Cleaveland,  76  Conn.  426,  66  Atl.  850,  allowing  an  appeal  by  a 
minor  from  a  probate  decree  where  taken  by  his  next  friend,  where  general 
guardian  refused  to  appeal;  Carlton  v.  Miller,  2  Tex.  Civ.  App.  619,  21  S. 
W.  697,  holding  that  a  writ  of  error  may  be  prosecuted  by  a  next  friend, 
though  a  guardian  ad  litem  was  appointed;  it  appearing  that  such  guardian 
had  neglected  to  prosecute  writ,  but  had  no  objection  to  its  prosecution;  Grant 
V.  Anderson,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  76,  holding  that  a  minor  may 
sue  on  a  note  made  payable  to  guardian  after  arriving  at  majority,  the  guard- 
ian not  objecting.' 

Cited  in  reference  notes  in  40  A.  D.  693,  on  infant  suing  by  prochein  ami; 
65  A.  D.  65,  on  necessity  of  persons  under  legal  disabilities  suing  by  prochein 
ami. 
In  whose  name  suit  by  infant  should  be  brought. 

Cited  in  Baltimore  &  P.  R.  Co.  v.  Taylor,   6  App.  D.  C.  259,  holding  that 
action    for   injury    to   property   of   an   infant   should   be   brought   in   name   of 
infant  by  next  friend  or  guardian. 
Right  of  infant  who  has  avoided  his  contract  for  labor. 

Cited  in  Lufkin  v.  Mayall,  25  N.  H.  82„  holding  that  an  infant  who  has  avoid- 
ed his  contract  for  labor  on  the  ground  of  infancy  may  recover  compensation 
for  his  services  performed  under  it;  Hoxie  v.  Lincoln,  25  Vt.  206;  Patrick  v. 
Putnam,  27  Vt.  759;  Meeker  v.  Hurd,  31  Vt.  639, — holding  that  an  infant  may 
recover  on  a  quantum  meruit  the  value  of  services  performed  by  him  under 
n  contract  of  service  which  he  afterwards  avoids,  deducting  any  loss  the  em- 
ployer may  have  sustained  by  the  infant's  failure  to  fully  perform;  Medbujy 
V.  Watrous,  7  Hill,  110,  holding  same  where  infant  performed  labor  as  part 
payment  for  the  purchase  of  property;  Forsyth  v.  Hastings,  27  Vt.  646,  on 
same  point;  Danville  v.  Amoskeag  Mfg.  Co.  62  N.  H.  133,  holding  that  a 
stipulation  for  a  forfeiture  in  a  contract  by  an  infant  for  services,  in  case  in- 
fant did  not  give  two  weeks*  notice  before  quitting,  could  not  be  enforced. 

Cited  in  notes  in  18  A.  S.  R.  621,  on  infants'  contracts  for  services;  15 
L.R.A.  214,  on  right  of  infant  to  repudiate  contract  for  services  and  sue  on 
quantum  meruit;  40  A.  D.  334,  on  right  to  recoupment  on  action  for  goods  or 
services  as  dependent  on  whether  contract  is  entire  or  not;  24  L.R.A.  233,  on 
forfeiture  of  wages  on  part  performance  of  contract. 

Distinguished  in  Shurtleff  v.  Millard,  12  R.  I.  272,  34  A.  R.  640,  holding  that 
expense  of  resale  could  not  be  recouped  against  infant,  who  defaulted  and  sued 
to  recover  purchase  money  paid. 
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Uability  of  infant  on  executory  contract. 

Cited  in  Mauldin  v.  Southern  Shorthand  &  B.  University,  3  Ga.  App.  800, 
GO  S.  E.  358,  holding  that  an  infant  cannot  bind  himself  by  an  executory  con- 
tract for  necessaries. 
Right  of  an  infant  to  disaffirm  a  contract. 

Cited  in  Robinson  v.  Weeks,  56  Me.  102,  holding  that,  to  enable  him  to  re- 
cover back  money  paid  under  a  voidable  contract,  a  rescinding  minor  need  not 
offer  to  return  mere  receipts  taken  therefor. 

84  AM.  DEC.  698,  SWIFT  v.  DEAN,  11  VT.  823. 
Levy  of  execution  on  equity  of  redemption. 

Cited  in  Tudor  v.  Taylor,  26  Vt.  444,  holding  that  an  execution  levied  by 
metes  and  bounds  on  a  portion  of  mortgaged  premises  is  void. 
Estoppel  to  deny  title  of  landlord. 

Cited  in  Stedman  v.  Gassett,  18  Vt.  346,  holding  that  where,  after  condition 
broken,  mortgagee  gives  notice  to  the  tenant  of  mortgagor  and  demands  rent 
paid  to  him,  .and  tenant  remains  in  possession,  the  tenant  is  not  liable  to  mort- 
gagor for  rent. 

Cited  in  reference  notes  in  43  A.  D.  269,  on  estoppel  of  tenant  to  deny  land- 
lord's title;  53  A.  D.  421,  as  to  when  tenant  is  not  estopped  to  deny  title  of 
lessor. 

Cited  in  notes  in  21  L.  ed.  U,  S,  780,  on  right  of  tenant  to  dispute  land- 
lord's title;  1  L.R.A.(N.S.)  1182,  on  right  of  tenant  who  was  in  possession  by 
taking  lease  to  dispute  lessor's  title;  15  £.  R.  C.  306,  on  estoppel  of  tenant  to 
question  landlord's  title  where  he  was  in  possession  at  execution  of  lease;  13 
A.  D.  69,  on  acceptance  of  lease  by  one  in  possession  from  one  claiming  title  as 
creating  estoppel  to  deny  claimant's  title. 

Distinguished  in  Franklin  v.  Merida,  35  Cal.  558,  95  A.  D.  129,  holding  that 
tenant  is  not  estopped  where  he  was  in  possession  when  he  took  lease;  Congre- 
gational  Soc.  V.  Walker,   18   Vt.  600,  holding  that  a  tenant  from  a  religious 
societynn  a  town  is  not  at  liberty  to  question  title  of  society. 
—  Acknowledgment  of  title  or  attornment  by  mistake. 

Cited  in  Lakin  v.  Dolly,  53  Fed.  333,  holding  that  where  parties  have  acted 
under  a  mistake  as  to  the  law  in  regard  to  the  title,  tenant  is  not  estopped  to 
deny  it;  Pearce  v.  Nix,  34  Ala.  183,  holding  same  'as  to  an  acknowledgment 
made  under  a  misapprehension  and  mistake  by  one  in  possession  under  his 
own  equitable  title;  McDevitt  v.  Sullivan,  8  Cal.  592,  holding  that  tenant 
may  show  that  an  attornment  was  made  under  a  mistake  of  fact;  De  Wolf  v. 
Martin,  12  R.  I.  533,  holding  that  where  landlord  has  conveyed  his  interest  in 
the  premises,  the  tenant  may  show  transfer  was  invalid,  though  he  has 
acknowledged  title  of  claimant,  if  such  was  made  under  a  misapprehension; 
Tewksbury  v.  Magraff,  33  Cal.  237  (dissenting  opinion),  on  exceptions  to  rule 
precluding  tenant   from   impeaching   title   of   landlord. 

Cited  in  reference  note  in  60  A.  D.  712,  on  tenant  s  right  to  dispute  landlord's 
title  when  attornment  was  made  under  misapprehension. 

Cited  in  note  in  89  A.  S.  R.  103,  on  validity  of  attornment  to  stranger. 

Distinguished  in  Derrick  v.  Luddy,  64  Vt.  462,  24  Atl.  1050,  holding  that 
burden  is  on  tenant  to  show  that  acknowledgment  of  landlord's  title  was  induced 
by  fraud. 
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Notice  of  conditional  signature. 

Cited  in  Baker  County  v.  Huntington,  46  Or.  276,  79  Pac.  187,  holding  party 
put  on  inquiry  as  to  real  conditions  of  bond  where  total  amount  written  after 
names  of  sureties  was  only  $7,000,  while  $10,000  was  required  by  statute  and  two 
sureties  did  not  justify;  State  v.  Peck,  63  Me.  284,  holding  that  where  bond  is 
4jn  its  face  complete  and  perfect,  an  agreement  for  the  procurement  of  a  cosurety 
before  delivery  cannot  be  shown;  McCramer  v.  Thompson,  21  Iowa,  244,  holding 
that  the  erasure  of  the  name  of  a  surety  who  had  first  signed  a  note  without  con- 
•sent  of  sureties  signing,  while  his  name  was  on  the  note,  released  the  sureties,  the 
condition  of  the  note  showing  the  erasure. 
Validity  of  a  bond  not  signed  by  all  the  parties  required  or  named  therein. 

Cited  in  Hall  v.  Smith,  14  Bush,  604;  Butte  v.  Cook,  29  Mont.  88,  74  Pac.  67; 
Middleboro  Nat.  Bank  v.  Richards,  55  Neb.  682,  76  N.  W.  528;  Ward  v.  Chum, 
18  Gratt.  801,  98  A.  D.  749, — holding  that  where  a  bond  on  its  face  indicates 
that  others  are  to  sign  it,  it  may  be  shown  that  bond  was  delivered  on  condition 
that  they  sign;  State  v.  Churchill,  48  Ark.  426,  3  S.  W.  352,  holding  that  a 
:surety  signing  a  bond  on  the  express  condition  that  all  named  in  the  body  shall 
sign  is  released  if  one  of  them  does  not  sign;  Allen  v.  Mamey,  65  Ind.  398,  32 
A.  R.  73,  holding  fact  that  principal  had  erased  name  of  a  surety  named  in  , 
body  of  bond  before  delivery  did  not  alter  case;  Pepper  v.  State,  22  Ind.  399,  85 
A.  D.  430;  Sacramento  v.  Dunlap,  14  Cal.  421, — holding  that  where  one  executes 
a  bond,  it  is  presumed  to  be  upon  the  understanding  that  the  others  named  as 
obligors  will  also  execute  it;  Clarke  v.  Williams,  61  Minn.  12,  62  N.  W.  1125, 
holding  sureties  not  liable  where  bond  is  delivered  before  execution  by  all  the 
■obligors;  Cutler  v.  Roberts,  7  Neb.  4,  29  A.  R.  371,  holding  that,  under  statute 
requiring  two  sureties  to  a  certain  bond  signed  by  but  one  surety,  the  surety 
signing  is  not  liable;  Conegys  v.  Eversol,  1  Handy  (Ohio)  24,  holding  that  where 
statute  requires  two  sureties  to  a  bond,  the  presumption  is  that  party  first  sign- 
ing delivered  instrument  conditioned  on  procurement  of  another  party. 

Cited  in  reference  notes  in  40  A.  S.  R.  52,  on  liability  on  bonds  not  executed 
l»y  some  of  the  parties;  79  A.  D.  597;  85  A.  D.  444, — on  validity  of  bond  not 
-signed  by  all  parties  named  therein;  50  A.  D.  328,  on  effect  of  bond  or  note  de- 
livered in  escrow  to  procure  additional  sureties. 

Cited  in  notes  in  82  A.  D.  763,  on  effect  of  unfilled  blanks  in  official  bonds; 
45  L.  R.  A.  345,  on  failure  to  perform  condition  as  to  procuring  other  signers  to 
negotiable  instrument  as  defense;  45  L.  R.  A.  336,  on  conditional  execution  of 
bonds  of  sheriffs,  deputies,  constables,  etc.,  under  parol  agreement  not  to  take 
effect  until  signed  by  others;  28  A.  D.  679,  on  validity  of  bond  not  signed  by  all 
ivho  are  expected  to  sign,  of  which  fact  obligee  has  notice. 

Distinguished  in  Davis  v.  O'Bryant,  23  Ind.  App.  376,  55  N.  E.  261,  holding 
that  the  fact  that  a  part  of  obligors  whose  names  appear  in  body  of  an  appeal 
hond  did  not  sign  is  no  ground  for  demurrer;  King  County  v.  Ferry,  5  Wash. 
536,  34  A.  S.  R.  880,  19  L.R.A.  500,  32  Pac.  538,  holding  that  the  erasure  of  the 
name  of  a  surety  and  the  substitution  of  another  one  will  not  release  sureties 
who  have  signed  bond,  where  bond  when  delivered  was  regular  on  its  face,  and 
obligee  had  no  notice  of  change ;  Johnson  v.  Weatherwax,  9  Kan.  75,  holding  that 
where  the  names  of  two  sureties  appear  in  body  of  bond,  and  one  signs  and  de- 
livers bond  to  obligee  without  restricting  his  liability,  he  is  liable  though  other 
surety  did  not  sign;  O'Hanlon  v.  Scott,  89  Hun,  44,  35  N.  Y.  Supp.  31,  holding 
a  bond  of  a  tax  collector  of  a  school  district  not  void  because  not  signed  by 
collector. 
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—  Bond  not  signed  by  principal. 

Cited  in  Weir  v.  Mead,  101  Cal.  125,  40  A.  S.  R.  46,  35  Pac.  567;  People  v. 
Hartley,  21  Cal.  686,  82  A.  D.  758, — ^holding  signature  of  principal  essential  to 
liability  of  sureties;  Schiek  v.  Trustees  of  Schools,  16  111.  App.  49;  Board  of 
Education  v.  Sweeney,  1  S.  D.  642,  36  A.  S.  R.  767,  48  N.  W.  302,— holding  that  a 
bond  not  executed  by  party  who  appears  as  principal  is  prima  facie  void ;  Ney  v. 
Orr,  2  Mont.  659,  holding  sureties  on  an  appeal  bond  from  the  judgment  of  the 
probate  court,  not  signed  by  the  principal  who  is  named  in  bond,  are  not  liable 
on  bond;  Novak  v.  Pittick,  120  Iowa,  286, 98  A.  S.  R.  360,  94  N.  W.  916,  holding 
that  an  incomplete  bond  unsigned  by  the  principal  can  not  be  enforced  against  a 
surety  imless  a  consent  to  such  delivery  is  shown;  State  v.  Hill,  47  Neb.  456,  66- 
N.  W.  541,  on  necessity  of  principal  signing  a  bond. 
Parol  evidence  as  to  bond. 

Cited  in  note  in  11  E.  R.  C.  234,  on  parol  evidence  to  contradict  or  explain 
bonds. 
Burden  of  proving  conditional  signature. 

Cited  in  Mullen  v.  Morris,  43  Neb.  596,  62  N.  W.  74;  Gay  v.  Murphy,  134  Mo. 
98,  56  A.  S.  R.  496,  34  S.  W.  1091,— holding  that  where  a  bond  is  not  signed 
by  one  of  the  sureties  named  in  the  bond,  if  those  who  sign  it  would  avoid  re- 
sponsibility thereon,  they  must  show  that  it  was  delivered  on  condition  that  all. 
should  sign. 

^4  AM.  DEC.  700,  GIIiMAX  v.  HAIili,   It  VT.  510. 

Recovery  on   quantum   meruit  for  part  performance   of   a  contract   for 
labor  or  service. 

Cited  in  Jordan  v.  Fitz,  63  N.  H.  227,  holding  that,  in  contracts  where  the  con- 
sideration is  not  entire  or  may  be  reasonably  apportioned,  recovery  may  be  had 
for  part  performance,  deducting  the  damages  for  failure  to  complete;  Bedow  v. 
Tonkin,  5  S.  D.  432,  59  N.  W.  222;  Swift  v,  Harriman,  30  Vt.  607;  Booth  v. 
Tyson,  15  Vt.  515, — allowing  recovery  unless  entire  performance  is  made  a  con- 
dition precedent  under  the  contract  to  do  labor  at  a  stipulated  price;  Kelly  v. 
Bradford,  33  Vt.  35,  holding  same  where  there  has  been  a  substantial  performance 
and  not  a  wilful  departure  from  contract;  Viles  v.  Barre  &  M.  Traction  &  Power 
Co.  79  Vt.  311,  65  Atl.  104,  holding  same  under  a  contract  to  furnish  electric 
power,  where  party  has  endeavored  to  perform  in  good  faith ;  Merrow  v.  Huntoon, 
25  Vt.  8,  holding  that  on  contract  for  labor  not  strictly  performed  according  to 
stipulations  of  contract,  laborer  may  recover  stipulated  price  less  the  damage  to 
other  party  by  reason  of  nonperformance;  Bast  v.  Byrne,  51  Wis.  531,  37  A.  R. 
841,  8  X.  W.  494,  holding  that  one  who  contracts  to  labor  for  a  term  certain 
cannot  be  required,  after  the  expiration  of  the  term,  to  make  up  for  days  lost 
during  the  term;  Wilson  v.  Freedley,  129  Fed.  835,  holding  that  the  value  of 
work  done  under  a  contract  partially  performed  is  with  reference  to  contract 
price;  Carpenter  v.  Gay,  12  R.  I.  306,  holding  that  before  a  recovery  of  quantum 
meruit  may  be  had  there  must  have  been  an  honest  intention  to  conform  to- 
con  tract. 

Cited  in  reference  notes  in  81  A.  D.  291,  on  recovery  on  quantum  meruit;  43 
A.  D.  46,  on  recovery  on  quantum  meruit  where  contract  is  partly  performed; 
56  A.  T).  98,  on  recovery  for  services  where  work  is  beneficial  to  defendant;  43 
A.  D.  G72,  on  measure  of  damages  for  rescission  or  prevention  of  performance  of 
executory  contract. 
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Cited  in  notes  in  58  A.  D.  622,  on  apportionment  of  contracts  and  recovery  for 
part  performance  thereof;  54  A.  D.  479,  on  recovery  for  work  and  materials  when 
not  furnished  in  time  or  manner  required  by  special  contract. 

84  AM.  DEO.  702,  GIIiMAN  ▼.  PECK,  11  VT.  510. 
Effect  of  payment  in  notes  of  an  insolvent  bank. 

Cited  in  Townsends  v.  Bank  of  Racine,  7  Wis.  185,  holding  that  payment  made 
in  the  bills  of  a  bank  which  had  failed  is  no  payment;  Pickett  v.  Pearsons,  17 
Vt.  470,  on  same  point. 

Cited  in  reference  notes  in  34  A.  D.  711;  75  A.  D.  611,— on  effect  of  payment  in 
bills  of  insolvent  bank. 

Cited  in  notes  in  37  A.  D.  449;  10  L.R.A.(N.S.)  532,  533,— on  effect  of  trans- 
fer without  indorsement  of  worthless  circulating  bank  notes. 

—  In  worthless  negotiable  paper. 

Cited  in  Torrey  v.  Baxter,  13  Vt.  452,  holding  that  a  debt  is  not  released  by 
the  giving  of  a  firm  note  executed  by  a  member  of  firm  after  dissolution;  Good- 
rich v.  Tracy,  43  Vt.  314,  5  A.  R,  281,  holding  that  the  taking  of  a  forged  promis- 
sory vote  is  not  payment. 

Cited  in  reference  notes  in  75  A.  D.  757,  on  payment  in  badly  depreciated  bank 
bills  as  payment;  38  A.  D.  290,  on  effect  of  payment  in  worthless  or  depreciated 
bank  bills;  81  A.  D.  287,  on  payment  in  worthless  bank  bills  not  being  valid  pay- 
ment; 10  A.  S.  R.  619,  on  receipt  of  forged  note  as  payment  of  debt  or  note  which 
it  renews. 

Distinguished  in  Farr  v.  Stevens,  26  Vt.  299,  holding  that  where  vendee  of 
property  accepts  the  note  of  a  third  party  as  payment  the  debt  is  extinguished; 
State  V.  Wilson,  71  Tex.  291,  9  S.  W.  155,  holding  that  the  holder  of  state  war- 
rants, who  sells  them  at  a  discount  because  of  a  delay  in  payment  of  them, 
cannot  recover  from  the  state  his  loss  thereby  sustained. 

—  Reconrse  on  original  debt. 

Cited  in  Loomis  v.  Wainwright,  21  Vt.  520,  holding  that  seller  induced  to  take 
worthless  thing  in  payment  might  pursue  remedy  as  if  no  payment  had  been 
made. 
Implied  warranty  in  sale  of  commercial  paper. 

Cited  in  Thrall  v.  Newell,  19  Vt.  202,  47  A.  D.  682,  holding  that  the  assignee  of 
a  note  vouches  for  its  genuineness. 
Allien  action  of  book  account  appropriate. 

Distinguished  in  Hall  v.  Eaton,  12  Vt.  510,  holding  that  action  of  book  account 
is  not  the  appropriate  remedy  of  husband  to  recover  money  paid  by  a  married 
woman  after  marriage  out  of  her  own  separate  property,  on  a  debt  contracted  by 
her  while  sole, 

34  AM.  DEO.  704,  MOWER  ▼.  WATSON,  11  VT.  586. 

Privileged  commnnications. 

Cited  in  reference  notes  in  69  A.  D.  65,  on  privileged  communications  in 
slander;  32  A.  S.  R.  87,  as  to  when  slanderous  words  are  privilege^ 

—  Statements  made  in  Jndicial  proceedings  generally. 

Cited  in  Dunham  v.  Powers,  42  Vt.  1,  holding  that  words  spoken  by  petit  jurors 
in  discharge  of  their  duty  are  privileged;  Schultz  v.  Strauss,  127  Wis.  325,  106 
N.  W.  1066,  7  A.  &  £.  Ann.  Cas.  528,  holding  same  as  to  words  spoken  during 
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judicial  proceedings  of  a  grand  jury;  Cooper  v.  Phipps,  24  Or.  367,  22  L.R.A.  836, 

33  Pac.  985,  holding  same  as  to  statements  of  a  witness  unless  impertinent  to 
the  issue  and  false,  malicious,  and  not  responsive;  Lauder  v.  Jones,  13  N.  D.  525, 
101  N.  W.  907,  holding  same  as  to  testimony  of  a  witness  which  is  pertinent  to 
the  issue;  Clemmons  v.  Danforth,  67  Vt.  617,  48  A.  S.  R.  836,  32  Atl.  626,  hold- 
ing one  liable  for  words  spoken  in  course  of  judicial  proceedings,  where  he  ex- 
ceeds his  privilege;  Lawson  v.  Hicks,  38  Ala.  279,  81  A.  D.  49,  holding  a  reason- 
able and  probable  cause  to  believe  them  true  sufficient,  where  words  are  spoken 
in  a  judicial  proceeding. 

Cited  in  reference  notes  in  51  A.  D.  135;  80  A.  D.  741, — as  to  when  words 
are  privileged  because  spoken  in  judicial  proceedings;  38  A.  D.  143,  on  privile^ 
attaching  to  communications  made  in  course  of  judicial  proceedings;  123  A.  S.  R. 
635,  on  privileged  nature  of  relevant  statements  in  course  of  judicial  proceedings; 
123  A.  S.  R.  636,  on  liability  for  irrelevancy  as  libel  or  slander  in  course  of 
Judicial  proceedings. 

Cited  in  notes  in  3  L.R.A.  418,  on  privilege  of  written  and  spoken  matter  in 
judicial  proceedings;  6  A.  S.  R.  826,  on  actions  for  slander  consisting  of  state- 
ments made  on  witness  stand. 

—  Words  of  parties  op  connsel. 

Cited  in  Johnson  v.  Brown,  13  W.  Va.  71,  holding  that  counsel  or  client  is 
protected  from  liability  for  what  he  may  pertinently  say  or  write  in  a  cau^e; 
Maulsby  v.  Reifsnider,  69  Md.  143,  14  Atl.  505,  holding  that  slanderous  words 
spoken  by  counsel  having  no  relation  to  any  subject-matter  involved  in  caus?  on 
trial  are  actionable;  Hoar  v.  Wood,  3  Met.  193,  holding  that  party  or  counsel 
shall  not  gratify  private  malice  by  uttering  slanderous  expressions  which  have 
no  relation  to  cause  or  subject-matter  of  inquiry. 

Cited  in  reference  note  in  81  A.  D.  56,  on  words  spoken  by  counsel  in  conducting 
case  not  being  slanderous,  though  spoken  maliciously,  if  pertinent  to  case. 

Cited  in  notes  in  17  A.  D.  195,  on  liability  of  counsel  for  words  spoken  at  trial ; 
7  E.  R.  C.  730,  on  liability  of  counsel  for  defamatory  words  published  in  course 
of  judicial  proceedings. 

—  Bnrden  of  proof. 

Cited  in  Hartung  v.  Shaw,  130  Mich.  177,  89  N.  W.  701,  holding  that,  as  to 
words  in  declaration  prima  facie  privileged,  it  must  be  shown  that  they  were 
impertinent  and  in  bad  faith. 

34  AM.  DEC.  707,  WAINWRIGHT  v.  WEBSTER,  il  VT.  576. 
Worthless  bank  paper  as  payment. 

Cited  in  Westfall  v.  Braley,  10  Ohio  St.  188,  75  A.  D.  509,  holding  that  where 
payment  is  made  in  bills  of  a  bank  which  has  stopped  payment,  the  loss  falls  on 
party  making  payment;  Dille  v.  White,  132  Iowa,  327,  10  L.R.A.(X.S.)  510, 
109  N.  W.  909,  holding  that  loss  falls  on  assignor  of  a  worthless  cashier's  check; 
Catlin  y.  Munn,  37  Hun,  23,  holding  that  where  payment  for  services  is  made 
in  certificates,  there  is  an  implied  warranty  that  certificates  are  valid  and 
collectible. 

Cited  in, reference  notes  in  42  A.  D.  563,  on  effect  of  payment  in  bank  notes; 
38  A.  D.  290;  75  A.  D.  511,— on  effect  of  payment  in  bills  of  insolvent  bank; 
75  A.  D.  757,  on  bona  fide  payment  in  notes  of  bank  that  has  failed  as  discharge 
of  debt. 

Cited  in  notes  in  27  A.  D.  188,  on  payment  in  bills  of  insolvent  bank;  37  A.  D. 
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449,  on  effect  of  payment  of  obligation  in  bills  of  insolvent  bank;  10  L.K.A. 
(N.S.)  531,  on  effect  of  transfer  without  indorsement  of  worthless  circulating 
bank  notes. 

Distinguished  in  Cadens  v.  Teasdale,  53  Vt.  469,  38  A.  R.  697,  holding  that  one 
taking  a  note  of  a  third  person  in  satisfaction  of  a  debt  thereby  assumes  the  risk 
of  the  maker's  solvency;  State  v.  Wilson,  71  Tex.  291,  9  S.  W.  155,  holding  that 
the  holder  of  state  warrants,  who  sells  them  at  a  discount  because  of  a  delay  in 
payment  of  them,  cannot  recover  from  the  state  his  loss  thereby  sustained.   . 

84  AM.  DEC.  71i,  EDWARDS  ▼.  EDWARDS,  11  VT.  587. 
When  trespass  matntatnable. 

Cited  in  reference  note  in  76  A.  D.  316,  on  owner's  right  to  maintain  trespass 
against  sheriff  and  plaintiff  in  attachment. 
—  Possession  snfflcient  to  support  action. 

Cited  in  Thomas  v.  Ramsey,  47  Mo.  App.  84,  holding  that  plaintiff  at  time 
of  trespass  must  have  had  the  actual  or  constructive  possession  of  the  goods. 

Cited  in  reference  notes  in  60  A.  D.  390,  on  sufficiency  of  possession  in  trespass 
for  taking  chattel  against  mere  wrongdoer;  69  A.  D.  90,  on  title  and  possession 
of  chattels  necessary  to  maintain  trespass  and  replevin. 

34  AM.  DEC.  712,  WOODRUFF  v.  HINMAN,  11  VT.  592. 
Contracts  partakhig  of  illegal  consideration. 

Cited  in  Cobb  v.  Cowdery,  40  Vt.  25,  94  A.  D.  370,  holding  that  if  any  part 
■of  the  consideration  is  illegal,  it  vitiates  the  whole  contract;  Cotten  v.  McKenzie, 
57  Miss.  418;  Widoe  v.  Webb,  29  Ohio  St.  431,  5  A.  R*.  664;  Storer  v.  Haskell, 
50  Vt.  341, — holding  a  note  void  where  part  of  consideration*  was  intoxicating 
liquors  sold  in  violation  of  the  law;  Korman  v.  Henry,  32  Kan.  343,  4  Pac.  262, 
denying  validity  of  mortgag^  of  intoxicating  liquors  as  conditional  sale  in  vio- 
lation of  prohibitory  liquor  law;  Dow  v.  Taylor,  71  Vt.  337,  76  A.  S.  R.  775,  ^5 
Atl.  220,  holding  note  void  where  part  of  consideration  given  was  in  contravention 
of  the  statute  against  fraudulent  conveyances;  Edwards  County  v.  Jennings, 
•89  Tex.  618,  35  S.  W.  1053,  holding  same  as  to  a  contract,  part  of  the  consid- 
eration of  which  was  the  creation  of  a  monopoly;  Hazelton  v.  Sheckells,  202 
U.  S.  71,  50  L.  ed.  939,  26  Sup.  Ct.  Rep.  567,  6  A.  &  E.  Ann.  Cas.  217,  holding 
same  where  part  of  consideration  of  contract  is  to  procure  certain  legislation 
of  Congress  for  a  certain  purchase  of  property. 

Cited  in  reference  notes  in  40  A.  D.  524,  on  contracts  deemed  void  as  against 
public  policy;  73  A.  S.  R.  586,  on  validity  of  contracts  interfering  with  enforce- 
ment of  law;  31  A.  D.  633;  60  A.  S.  R.  950,— on  validity  of  contract  in  con- 
sideration of  suppression  of  criminal  prosecution. 

Cited  iit  notes  in  31  A. 'D.  601,  on  contracts  whose  consideration  is  agreement 
to  compound  or  stifle  criminal  prosecution;  117  A.  S.  R.  623,  on  enforceability 
of   contracts   compounding  criminal   prosecutions. 

Distinguished  in  Shaw  v.  Carpenter,  54  Vt.  155,  41  A.  R.  837,  holding  that 
where  part  of  a  stock  of  goods  sold  was  intoxicating  liquors  the  sale  of  which 
was  illegal,  a  mortgage  given  to  seciure  the  price  could  be  foreclosed  for  the 
amount  of  legal  sales. 

Questioned  in  Hynds  v.  Hays,  25  Ind.  31,  holding  that  where  illegal  consid- 
eration ?an  be  separated  from  legal  part,  recovery  may  be  had  to  the  extent  of 
the  legal  consideration;  PoUak  v.  Gregory,  9  Bosw.  116,  holding  that  test  is  wheth* 
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er  plaintiflf  requires  aid  from  the  illegal  part  to  secure  his  right  to  the  legal,  if 
not  recovery  may  be  had  on  such  part. 
Partial  Inyalidity  of  consideration. 

Cited  in  King  v.  King,  63  Ohio  St.  363,  81  A.  S.  R.  635,  52  L.R.A.  157,  59 
N.  E.  Ill,  holding  that  if  one  of  two  considerations  for  a  contract  is  void  merely 
for   insufficiency,  and  not  for   illegality,   the   other  will  support  the  contract. 

Cited  in  reference  note  in  47  A.  D.  424,  on  invalidity  of  entire  contract  where 
founded  on  indivisible  consideration  party  illegal. 

Cited  in  notes  in  51  A.  D.  344,  on  contracts  partly  illegal  or  void;  4  L.R.A. 
157,  on  divisibility  of  contracts  partly  valid  and  partly  invalid;  117  A.  S.  R.  496, 
on  distinction  between  illegality  and  partial  failure  of  consideration. 

34  AM.  DEO.  718,  FOSTER  ▼.  McGREGOR,  11  VT.  595. 
Sales  valid  without  change  of  possession. 

Cited  in  Daniels  v.  Nelson,  41  Vt.  161,  98  A.  D.  577,  holding  that  rule 
requiring  change  of  possession  does  not  apply  ii}  favor  of  a  state  or  town  levying 
a  tax. 

Cited  in  reference  notes  in  42  A.  D.  734,  as  to  when  retention  of  possession 
by  vendor  is"  fraudulent;   67  A.  D.  560,  on  effect  of  retention  of  chattels  by 
debtor  after  their  sale  cm  execution;   39  A.  D.  623,  as  to  when  retention  of 
possession  by  vendor  is  fraudulent  as  to  creditors. 
Validity  as  against  creditors  of  sale  of  exempt  property. 

Cited  in  Gilbert  v.  Decker,  53  Conn.  401,  4  Atl.  685;  Leavitt  v.  Jones,  54 
Vt.  423,  41  A.  R.  849;.  George  v.  Bassett,  54  Vt.  217,— holding  that  sale  of 
personal  property  exempt  from  execution  is  valid  as  against  creditors  of  the 
vendor  without  cliange  in  the  possession;  Jewitt  v.  Guyer,  38  Vt.  209,  holding 
that,  on  sale  of  exempt  property,  no  change  of  possession  is  necessary  to  protect 
it  from  attachment  by  creditors  of  vendor. 

Cited  in  reference  notes  in  35  A.  S.  R.  289,  on  fraudulent  conveyance  of  prop- 
erty not  subject  to  execution;  20  A.  R.  150,  on  right  of  creditors  to  charge 
fraudulent  conveyance  of  exempt  property. 

Cited  in  note  in  87  A.  D.  274,  on  sale  of  homestead  under  execution. 
Fraud  without  injury. 

Cited  in  Fellows  v.  Lewis,  65  Ala.  343,  39  A.  R.  1,  holding  that  fraud  without 
an  injury  will  not  support  an  action;  Kennedy  v.  First  Nat.  Bank,  107  Ala. 
170,  36  L.  R.  A.  308,  18  So.  396,  holding  that  a  claim  of  a  homestead  exemption 
may  be  asserted  in  property  which  was  conveyed  to  defraud  creditors  after 
such  conveyance  has  been  set  aside  at  the  suit  of  a  creditor  and  land  declared 
subject  to  his  judgment. 

s 

34  AM.  DEC.  714,  GIIiMAN  t.  THOBIPSON,  11  VT.  64S. 
Acquisition  of  Jurisdiction  generally 

Cited  in  reference  notes  in  79  A.  D.  443,  on  how  courts  obtain  jurisdiction; 
95  A.  D.  461,  on  acquisition  of  jurisdiction  of  perscm;  54  A.  D.  243,  on  acquiring 
jurisdiction  of  persons  by  their  voluntary  appearance  or  by  constructive  service 
of  process. 

Necessity  of  notice  to  personal  Jurisdiction  of  defendant  generally. 

Cited  in  Morse  v.  Presby,  25  N.  H.  299,  holding  that,  in  the  absence  of  notice 
to  defendant  as  required  by  law,  a  judgment  will  be  voidable. 
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Jurisdiction  over  property. 

Cited  in  reference  note  in  48  A.  D.  320,  on  jurisdiction  of  court  over  property 
within  state. 

—  By  seizure  generally. 

Distinguished  in  Schneider  v.  McFarland,  2  N.  Y.  459,  holding  that,  in  proceed- 
ings for  the  sale  of  real  estate,  the  surrogate  must  have  jurisdiction  of  the  person 
in  manner  provided  by  statute. 

—  By  attachment  of  property  generally. 

Cited  in  Hodson  v.  Tibbetts,  16  Iowa,  97,  holding  that  where  jurisdiction 
attaches  by  levy  and  seizure  of  property,  subsequent  irregularities  will  render 
judgment  voidable  only. 

Cited  in  reference  note  in  89  A.  D.  658,  as  to  when  court  acquires  jurisdiction 
in  attachment. 

Cited  in  note  in  76  A.  S.  lU  805,  on  judgments  depending  for  validity  on 
attachment  of  property. 
•—Effect  of  failure  to  give  notice  to  attachment  defendant. 

Cited  in  Spaulding  v.  Swift,  18  Vt.  214,  holding  that  a  judgment  obtained  by 
attachment  is  not  a  nullity,  though  no  notice  is  given  to  defendant;  Kittredge 
T.  Emerson,  15  N.  H.  227,  holding  that  the  delivery  of  the  summons  is  no  part 
of  the  attachment  which  is  made  before  the  summons  is  served.  - 

Cited  in  reference  note  in  82  A.  S.  R.  501,  on  necessity  of  notice  of  attachment 
on  land. 

Collateral  attacl^  on  jurisdiction. 

Cited  in  Kittredge  v.  Emerson,  15  N.  H.  227,  holding  that  where  a  court  has 
jurisdiction,  its  judgment  is  binding  until  reversed  for  error;  Kittredge  v.  Emer- 
son, 15  N.  H.  227,  sustaining  the  right  of  the  state  coiurt  to  inquire  into  the 
jurisdiction  of  the  district  courts  of  the  United  States  to  stay  proceeding  in  state 
courts. 

Forfeiture  of  an  estate  held  by  an  alien. 

Cited  in  Lenehan  v.  Spaulding,  57  Vt.  115,  holding  that  state  alone  can  enforce 
a  forfeiture  of  the  estate  of  an  alien. 
Description  of  land  in  levy,  return,  or  sheriff's  deed. 

Cited  in  Barnard  v.  Russell,  19  Vt.  334,  holding  that  where  starting  point  was 
stated  to  be  on  a  certain  highway  and  at  the  northwest  comer  of  a  certain 
house,  and  the  southwest  corner  was  the  only  point  that  joined  the  road,  court 
would  correct  the  clerical  error  and  substitute  "southwest"  for  "northwest.** 

Cited  in  reference  notes  in  70  A.  D.  318,  on  sufficiency  of  description  in  levy; 
71  A.  D.  308,  as  to  when  levy  on  land  is  void  for  uncertainty  of  description;  40 
A.  D.  656,  on  sufficiency  of  description  in  return  of  execution;  38  A.  D.  712, 
on  description  of  property  levied  upon  under  execution;  50  A.  D.  545,  on  suffi- 
ciency of  description  of  property  sold  under  execution;  50  A.  D.  705,  on  sufficiency 
of  description  of  land  in  levy  or  return  of  execution  or  in  sheriflTs  deed. 

—  By  reference. 

Cited  in  Childs  v.  Vallon,  5  R.  I.  537,  holding  that  description  uncertain  except 
by  reference  to  a  deed  as  on  record  which  is  not  in  fact  on  record  makes  levy 
void;  Cutting  v.  Pike,  21  N.  H.  347,  on  description  in  a  levy  by  reference  to  a 
possession  described  by  clear  and  definite  limits. 

Cited  in  reference  note  in  77  A.  S.  R.  410,  on  reference  to  record  for  description 
of  land. 
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Cited  in  note  in  73  A.  S.  R.  165,  168,  on  conclusiveness  against  beneficiaries 
of  judgment  against  trustees. 
Bar  of  limttations  in  cases  of  trusts. 

Cited  in  reference  notes  in  54  A.  D.  45,  on  applicability  of  statute  of  limitations 
to  implied  trusts;  51  A.  D.  505,  as  to  when  statute  of  limitations  runs  against 
trustees  and  cesiuis  que  trust;  65  A.  D.  413,  on  bar  by  limitation  of 
cestui  que  trust  where  trustee  is  barred;  36  A.  D.  60,  on  effects  on  cestui 
que  trust  produced  by  running  of  limitations  against  trustee  in  favor  of  third 
person. 

Proof  of  gift  inter  tItos. 

Cited  in  Jones  v.  Falls,  101  Mo.  App.  526,  73  S.  W.  003,  holding  that  it  must 
be  established  by  clear  and  convincing  testimony. 

Cited  in  reference  notes  in  43  A.  D.  320,  on  suflSciency  of  evidence  to  show  parol 
gift;  67  A.  D.  432;  32  A.  S.  R.  599,— on  evidence  to  establish  parol  gift  of  land 
by  parent  to  child. 

Disapproved  in  Betts  T,  Francis,  30  N.  J.  L.  152,  holding  that  transfer  of 
possession  of  household  goods  to  son  and  furnishing  his  house  presumes  a  gift. 

84  AM.  DEC.  725,  POWNAIi  v.  TAYLOR,  10  LEIGH,   172. 
Construction  of  deeds  as  to  covenants  or  conditions. 

Cited  in  Detroit  Union  R.  Depot  &  Station  Co.  v.  Fort  Street  Union  Depot  Co. 
128  Mich.  184,  87  N.  W.  214,  construing  provision  in  lease  as  covenant,  and  not 
condition. 

Cited  in  notes  in   44   A.  D.   759,  on  validity   of  conditions  subsequent;    12 
L.R.A.  667,.  on  creation  or  declaration  of  trusts. 
•-  Provision  for  support  of  grantor. 

Cited  in  Helms  v.  Helms,  135  N.  C.  164,  47  S.  £.  415,  holding  that  conveyance 
in  consideration  of  support  to  be  furnished  grantor  does  not  create  a  condition; 
Lowman  v.  Crawford,  99  Va.  688,  40  S.  E.  17,  holding  provision  for  care  and 
support  covenant  and  not  condition  subsequent;  Campau  v.  Chene,  1  Mich.  400, 
holding  deed  providing  for  support  of  grantor,  not  stating  that  property  wa* 
deeded  upon  condition  that  grantee  should  support  grantor,  not  deed  upon 
condition. 

Cited  in  reference  note  in  58  A.  D.  746,  on  effect  of  condition  by  grantee  in 
deed  to  support  grantor. 
Charge  on  land  for  maintenance. 

Cited  in  Bates  v.  Swiger,  40  W.  Va.  420,  21  S.  E.  874,  holding  it  valid  though 
no  amount  fixed. 
Jurisdiction  of  equity  to  cancel  deed  for  breach  of  covenants. 

Cited  in  Fluharty  v.  Fluharty,  54  W.  Va.  407,  46  S.  E.  199,  holding  it  has  such 
jurisdiction;    Carney  v.  Barnes,  56   W.  Va.  581,  49   S.  E.  423,  on  question  of 
jurisdiction  of  equity  to  cancel  deed  for  mere  failure  to  perform  its  covenants, 
when  there  is  no  clause  of  forfeiture  for  such  failure. 
What  constitutes  breach  of  condition  for  support. 

Cited  in  reference  note  in  75  A.  D.  172,  on  what  constitutes  breach  of  condition 
to  support  grantor  or  to  pay  his  debts. 
When  instrument  deemed  recorded. 

Cited  in  reference  note  in  94  A.  D.  439,  as  to  when  instrument  is  considered 
recorded. 
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Adverse  possession. 

Cited  in  Bissing  v.  Smith,  86  Hun,  564,  33  N.  Y.  Supp.  123,  as  to  nature  of 
such  possession. 

Cited  in  reference  notes  in  47  A.  D.  465,  on  evidence  of  adverse  holding;  2 
A.  S.  R.  744,  on  presumption  of  adverse  possession;  36  A.  D.  575,  on  presumption 
of  adverse  possession  against  one  residing  on  land;  54  A.  D.  395,  on  operation  of 
statute  of  limitations  against  executor,  guardian,  or  trustee  of  minor. 

Distinguished  in  Layne  v.  Norris,  16  Gratt.  236,  holding  possession  bound  to 
be  in  defendant  by  special  verdict  in  detinue  presumed  to  be  adverse,  in  absence 
of  finding  to  contrary. 
Title  acquired  by  purchaser  from  trustee. 

Cited  in  Sulphur  Mines  Co.  v.  Thompson,  93  Va.  293,  25  S.  E.  232,  holding  that 
he  acquires  an  absolute  legal  title;  Wasserman  v.  Metzger,  105  Va.  744,  7 
L.R.A.(N.S.)  1019,  54  S.  E.  893,  on  invalidity  of  sale  by  trustee  to  himself  and 
in  violation  of  terms  of  trust. 

34  AM.  DEC.  731,  MOSS  ▼.  GRKEN,  10  Ii£IGH,  251. 
Mortgage  or  conditional  ^le. 

Cited  in  Robinson  v.  Farrelly,  16  Ala.  472,  holding  that,  if  the  parties  to  an 
instrument,  at  the  time  of  its  execution  intend  it  as  a  security,  whatever  may  be 
its  form,  equity  will  consider  it  a  mortgage;  West  v.  Hendrix,  28  Ala.  226, 
holding  that  inadequacy  of  consideration,  of  itself,  is  not  sufficient  to  convert  an 
absolute  conveyance  into  security  for  the  repayment  of  money;  Earp  v.  Soothe, 
24  Gratt.  368,  holding  that,  if  object  of  transaction  is  loan  of  money,  and  security 
is  given  for  payment,  the  transaction  is  a  mortgage;  Hollings worth  v.  Handcock, 
7  Fla.  338,  distinguishing  between  mortgage  and  conditional  bill  of  sale. 

Cited  in  reference  notes  in  68  A.  D.  370,  on  distinction  betweeb  conditional 
sale  and  mortgage;  90  A.  D.  351,  on  agreement  to  resell  as  conditional  sale;  44 
A.  D.  124,  on  what  amounts  to  and  effect  of  conditional  sale. 

Cited  in  note  in  50  A.  D.  196,  on  considering  transaction  as  mortgage  instead 
of  conditional  sale  in  case  of  doubt. 

34  AM.  DEC.  737,  TAYIiOR  v.  COOPER,  10  LEIGH,  317. 

Necessity  and  effect  of  confirmation  of  jndicial  sale. 

Cited  in  Daniel  v.  Leitch,  13  Gratt.  195;  Kable  v.  Mitchell,  9  W.  Va,  492; 
Childs  V.  HiSrd,  25  W.  Va.  530;  Coche  v.  Gilpin,  1  Rob.  (Va.)  20,— holding  it  la 
necessary;  Childers  v.  Loudin,  61  W.  Va.  559,  42  S.  E.  637,  on  title  of  purchaser 
before  confirmation. 

Cited  in  reference  notes  in  24  A.  S.  R.  276;  66  A.  S.  R.  706, — on  necessity  for 
confirmation  of  execution  sale;  73  A.  D.  134,  on  effect  of  confirmation  of  chancery 
sale. 

Cited  in  note  in  51  A.  D.  554,  on  necessity  and  effect  of  confirmation  of  probate 
sale. 
Relation  back  of  confirmation  of  Jndicial  sales. 

Cited  in  Jashenosky  v.  Volrath,  59  Ohio  St.  540,  69  A.  S.  R.  786,  53  N.  E.  46; 
Edwards  v.  Gill,  5  Tex.  Civ.  App.  203,  23  S.  W.  742;  Houston  &  T.  C.  R.  Co.  ▼. 
Baih,  17  Tex.  Civ.  App.  697,  44  S.  W.  595;  Lathrop  v.  Nelson,  4  Dill.  194,  Fed. 
Cas.  No.  8,111, — ^holding  that  as  a  general  rule  it  relates  back  to  time  of  sale; 
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Donahue  v,  Fackler,  21  W.  Va.  124,  on  question  of  relation  back  of  confirmation 
of  sale. 

Cited  in  reference  note  in  69  A.  S.  R.  787,  on  title  to  rents  after  judicial  sale. 

Cited  in  note  in  29  A.  S.  R.  497,  on  relation  back  of  confirmation  to  day  of 
judicial  sale. 

Discretion  to  confirm  or  set  aside  Judicial  sale. 

Cited  in  Berlin  v.  Melhorn,  75  Va.  639;  Terry  v.  Coles,  80  Va.  695;  Todd  v. 
Gallego  Mills  Mfg.  Co.  84  Va.  586,  5  S.  E.  676;  Carr  v.  Carr,  88  Va.  735,  14  S.  E. 
368;  Brock  v.  Rice,  27  Gratt.  812, — holding  that  court  does  not  exercise  an 
arbitrary  but  a  sound  legal  discretion  in  view  of  all  the  circumstances;  Stout  v. 
Philippi  Mfg.  &  Mercantile  Co.  41  W.  Va.  339,  66  A.  S.  R.  843,  23  S.  E.  751, 
on  power  of  court  to  release  purchaser  at  judicial  sale  or  grant  an  abatement 
in  price;  Hyman  v.  Smith,  13  W.  Va.  744,  on  question  as  to  when  court  will 
confirm  or  grant  resale. 

Cited  in  reference  note  in  73  A.  D.  134,  on  setting  aside  chancery  sale  on  offer 
of  advance  in  price  bid. 

34  AM.  DEC.  739,  McCLrXG  v.  BEIRNE,  10  LEIGH,  394. 
Right  of  surety  to  subrogation. 

Cited  in  Zook  v.  Clemmer,  44  Ind.  15  (dissenting  opinion)  ;  Nuzum  v.  Morris, 
25  W.  Va.  559, — on  right  of  surety  to  be  subrogated  to  security  of  creditor. 

Cited  in  reference  notes  in  37  A.  D.  458,  on  surety's  right  of  subrogation;  36 
A.  D.  592,  on  surety's  right  to  subrogation  after  paying  debt. 

Cited  in  note  in  41  L.  ed.  U.  S.  414,  on  subrogation  of  sureties. 
—  Surety  for  payment  of  Judfrment. 

Cited  in  Johnson  v.  Young,  20  W.  Va.  614;  Buchanan  v.  Clark,  10  Gratt.  164,— 
holding  surety  entitled  to  be  subrogated  to  lien  of  judgment  creditor;  Peirce  v. 
Higgins,  101  Ind.  178,  holding  that  surety  on  an  appeal  bond  has  a  right  to 
be  subrogated  to  the  lien  of  the  judgment  appealed  from  and  paid  by  him. 

Cited  in  notes  in  99  A.  S.  R.  508,  on  subrogation  of  surety  on  appeal  bond ; 
68  L.R.A.  536,  on  subrogation  of  sureties  paying  judgments  against  principals  to 
rights  and  remedies;  68  L.R.A.  530,  on  subrogation  of  sureties  paying  judgments 
against  principals  to  collateral  securities;  16  L.R.A.  117,  on  right  of  surety 
who  has  paid  judgment  to  enforce  it  for  his  own  benefit  in  equity;  68  L.R.A. 
564,  on  extinction  of  judgments  against  principals  by  payment  by  sureties  where 
suretyship  is  created  by  separate  contract. 
Scope  of  lien  of  Judgment. 

Cited  in  Barron  v.  Thompson,  54  Tex.  235,  holding  that  it  operates  upon  after- 
acquired  land;  Michaux  v.  Brown,  10  Gratt.  612,  holding  that  damages  on 
dissolution  of  an  injunction  against  a  judgment  become  as  to  the  party  obtain- 
ing it  a. part  of  the  judgment,  and  are  embraced  in  the  lien  of  the  judgment; 
McCance  v,  Taylor,  10  Gratt.  680,  holding  that  it  includes  costs  in  court  of  ap- 
peals. 

Cited  in  reference  notes  in  38  A.  D.  455 ;  81  A.  D.  281, — on  extent  of  judgment 
lien;  47  A.  D.  319,  on  nature  and  extent  of  judgment  lien;  81  A.  D.  462,  on  lien 
of  judgment  against  owner  of  equity  of  redemption ;  95  A.  D.  349,  on  attachment 
of  judgment  lien  to  whole  of  debtor's  estate  at  time  of  docketing. 

Cited  in  notes  in  39^ A.  D.  162,  on  nature  of  judgment  lien  at  common  law; 
93  A.  D.  357,  on  applicability  of  judgment  lien  to  after-acquired  lands. 
Am.  Dec.  Vol.  V.— 49. 
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Remedy  of  Judgment  creditor  when  debtor  has  fraudulently  conveyed 
land. 

Cited  in  Taylor  y.  Spindle,  2  Gratt.  44,  holding  that  he  may  maintain  suit  in 
equity  for  relief;  M'New  v.  Smith,  6  Gratt.  84,  holding  that,  upon  setting  aside 
a  conveyance  of  real  estate  as  fraudulent,  at  suit  of  a  judgment  creditor,  the 
court  can  decree  a  sale  of  only  one  moiety  of  land  to  satisfy  the  judgment. 

Subjection  of  property  to  liens  in  inverse  order  of  alienation. 

Cited  in  Harman  v.  Oberdorfer,  33  Gratt.  497;  Whitten  v.  Saunders,  75  Va. 
663;  Brengle  v.  Richardson,  78  Va.  406;  Miller  v.  Holland,  84  Va.  652,  5  S.  E. 
701;  Sturm  v.  Parish,  1  W.  Va.  125;  Gracey  v.  Myers,  15  W.  Va.  194;  Henklc 
v.  Allstadt,  4  Gratt.  284, — holding  that  parcels  are  liable  to  the  satisfaction  of 
the  lien  in  the  inverse  order  of  alienation;  Jones  v.  Phelan,  20  Gratt.  229;. 
McClintic  v.  Wise,  25  Gratt.  448,  18  A.  R.  694,— on  right  of  contribution  between 
several  purchasers  of  several  parcels  of  land  covered  by  lien;  Buchanan  v.  Clark,, 
10  Gratt.  164,  holding  that  lands  remaining  in  a  debtor  should  be  first  applied 
to  relief  of  subsequent  alienees  and  encumbrances;  Payne  v.  Webb,  23  W.  Va. 
558,  on  same  point. 

Cited  in  reference  notes  in  47  A.  D.  93,  on  order  of  alienation  of  land  subject, 
to  judgment  lien;  47  A.  D.  717,  on  order  of  application  of  lands  subject  to  judg- 
ment lien.     . 

Cited  in  note  in  5  LJIA..  284,  on  equitable  rights  of  first  purchaser  of  part  of 
mortgaged  premises. 

Distinguished  in  Alley  v.  Rogers,  19  Gratt.  366,  holding  that  rule  did  not  apply 
in  this  case  as  the  several  purchasers  purchased  the  land  on  same  day. 

Necessity  of  resorting  to  rents  and  profits  of  land  before  decree  of  sale. 

Cited  in  Ewart  v.  Saunders,  25  Gratt.  203,  holding  it  not  necessary  when 
none  of  the  parties  ask  it;  Newlon  v.  Wade,  43  W.  Va.  283,  27  S.  E.  244,  holding, 
that,  under  statute,  a  judgment  debtor's  real  estate  cannot  be  decreed  for  sale 
to  pay  the  judgment  liens  thereon  until  such  real  estate  has  been  properly 
ascertained,  and  it.  appears  to  the  court  that  the  rents  and  profits  thereof  will 
not  satisfy  such  liens  within  five  years;  Rose  v.  Brown,  11  W.  Va.  122,  holding 
that  court  ought  not  to  enforce  judgment  lien  by  sale  of  the  land  if  the  rents  and 
profits  of  the  land  will  satisfy  the  liens  charged  upon  it  in  a  reasonable  time,, 
unless  consent  to  such  sale  be  made;  Cromie  v.  Hart,  18  Gratt.  739,  on  application 
of  statute  requiring  inquiry  as  to  sufSciency  of  rents  and  profits  to  pay  judgment, 
before  court  can  decree  sale  of  land;  Werdenbaugh  v.  Reid,  20  W.  Va.  588,  on 
question  of  equity  selling  land  of  judgment  debtor,  when  rents  and  profits  would 
not  pay  debts  in  reasonable  time;  Horton  v.  Bond,  28  Gratt.  815,  on  necessity 
and  mode  of  proving  insufficiency  of  rents  and  profits  when  resort  thereto  i^ 
demanded. 

Relation  of  appeal  to  original  suit. 

Cited  in  Bailey  v.  McCormick,  22  W.  Va.  95,  on  whether  an  appeal  is  a  con- 
tinuation of  original  suit. 

Damages  on  dissolution  of  injunction. 

Cited  in  Jeter  v.  Langhome,  5  Gratt.  193  (dissenting  opinion),  on  right  to- 
recover  damages  allowed  on  dissolution  of  injimction  for  period  during  which, 
appeal  from  order  was  pending. 
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84  AM.  BEO.  745,  HAXAUJ  t.  SHIPPEN,  10  IjEIGH,  686. 
Application  of  insurance  money  between  life  tenant  and  reversioner. 

Cited  in  Culbertaon  v.  Cox,  29  Minn.  309,  43  A.  R.  204,  13  N.  W.  177,  holding 
that  widow  holding  life  estate  in  property  was  entitled  to  use  for  life  of 
insurance  money;  Green  v.  Green,  50  S.  C.  514,  62  A.  S.  R.  846,  27  S.  E.  952, 
holding  that  insurance  money  collected  by  life  tenant  on  a  total  loss  by  fire 
should  be  used  in  rebuilding,  or  should  go  to  the  remainderman,  reserving  the 
interest  for  life  of  life  tenant  for  him;  Bennett  v.  Featherstone,  110  Tenn.  27, 
71  S.  W.  589;  Clyburn  v.  Reynolds,  31  S.  C.  91,  9  S.  E.  973,— holding  that 
insurance  money  passes  to  remainderman,  life  tenant  taking  the  interest  thereoa 
during  his  lifetime;  Stevens  v.  Melcher,  152  N.  Y.  551,  46  N.  E.  965,  on  interest 
of  tenant  for  life  in  insurance  money;  Brough  v.  Higgins,  2  Gratt.  408,  holding, 
on  partial  destruction  of  insured  building,  either  tenant  for  life  or  reversioner 
entitled  to  have  insurance  money  applied  to  repairs. 
Relation  of  policies  of  insurance  to  the  realty. 

Cited  in  Wyman  v.  Prosser,  36  Barb.  368,  holding  that  they  are  not  attached 
to  the  realty,  nor  in  any  manner  go  with  the  same  as  incident  thereto  by  any 
conveyance  or  assignment. 
Construction  of  policy  payable  to  heirs. 

Distinguished  in  Georgia  Home  Ins.  Co.  v.  Kinnier,  28  Gratt.  88,  where  policy 
ran  to  ''legal  representatives." 

84  AM.  BBC.  755,  SBRBERT  v.  HUIE,  1  AI/A.  18. 

liiability  of  signer  or  indorser  of  blank  bill  or  note. 

Cited  in  Huntington  v.  Branch  Bank,  3  Ala.  186;  Robertson  v.  Smith,  18  Ala. 
220;  Decatur  Bank  v.  Spence,  9  Ala.  800, — ^holding  party  who  signs  his  name  to 
a  note  in  blank  with  the  imderstanding  that  it  shall  be  filled  up  with  a  particular 
amount,  or  used  in  a  particular  manner,  is  liable  to  bona  fide  holder  who  receives 
it  in  ignorance  of  the  agreement;  Bertrand  v.  Barkman,  13  Ark.  150,  on  question 
of  rights  of  bona  fide  holder  of  paper  fraudulently  put  in  circulation. 

Cited  in  note  in  40  A.  D.  87,  on  liability  of  person  signing  and  delivering  note 
in  blank. 

Distingiushed  in  Nance  v.  Lary,  5  Ala.  370,  holding  one  who  signed  his  name 
on  blank  paper  not  liable  as  maker  on  a  note  written  above  it  by  a  person  who 
took  the  paper  without  right;  Manning  v.  Norwood,  1  Ala.  429,  holding  that  proof 
that  person  signed  piece  of  blank  paper  and  handed  it  to  another  to  be  filled  up 
for  sum  of  money,  does  not  authorize  the  implication  of  an  authority  to  seal  and 
deliver  it  as  the  bcmd  of  signer. 
Failure  to  charge  Jury  as  error. 

Cited  in  Knox  v.  Rives,  14  Ala.  249,  48  A.  D.  97;  Williams  v.  State,  147  Ala. 
10,  41  So.  992;  Leigh  v.  Lightfoot,  11  Ala.  935, — ^holding  that  omission  to  instruct 
jury  upon  all  legal  questions  suggested  by  the  proof  is  not  a  ground  for  reversal. 

Cited  in  reference  notes  in  52  A.  D.  685,  on  neglect  to  charge  jury  on  point 
on  which  no  instructions  were  asked;  64  A.  D.  393,  on  failure  to  give  instruction 
not  asked  as  ground  of  exception;  64  A.  D.  87,  on  absence  of  instructions  not 
specifically  prayed  as  error;  49  A.  D.  421,  on  effect  of  neglect  to  charge  on  point 
not  requested. 

Cited  in  notes  in  99  A.  D.  130,  on  erroneous  instructions  as  ground  for  reversal 
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■69,  as  to  whether  surety  is  discharged  by  creditor  surrendering  security  or  lien 
on  principal's  property. 

Cited  in  notes  in  51  A.  D.  303,  on  holder's  surrender  of  collateral  security  as 
discharge  of  surety;   115  A.  S.  R.  95,  on  effect  upon  creditor's  rights  against 
surety,  of  creditor  releasing  securities  or  funds  in  his  possession. 
Effect  of  payment  of  note  by  surety  upon  securities. 

Cited  in  Murray  v.  Catlett,  4  G.  Greene,  108,  holding  that  payment  of  note  by 
surety  did  not  discharge  mortgage  lien. 
Sale  of  equity  of  redemption. 

Cited  in  Powell  v.  Williams,  14  Ala.  470,  48  A.  D.  105,  on  question  of  liability 
of  equity  of  redemption  to  be  sold  on  execution ;  Colby  v.  Cato,  47  Ala.  247,  hold- 
ing that  grant  for  security  with  power  of  sale  left  nothing  in  grantor  which  he 
might  sell  but  equity  of  redemption  and  possession  till  law  day;  Gresham  v. 
Ware,  79  Ala.  192,  holding  rights  of  surety  unaffected  by  mortgagee's  purchase  of 
equity  of  redemption  under  agreement  that  purchase  shall  not  discharge  mortgage. 
Discharge  or  merger  of  mortgage. 

Cited  in  reference  note  in  66  A.  S.  R.  92,  on  discharge  of  mortgage. 

Cited  in  note  in  99  A.  S.  R.  165,  on  merger  of  mortgage  by  purchase  of  equity 
of  redemption. 

34  AM.  DEC.  762,  BOYD  v.  BARCIiAY,  1  ALA.  84. 
Illegal  contract  and  rights  of  parties  to  same. 

Cited  in  McGehee  v.  Lindsay,  6  Ala.  16;  Corprew  v.  Arthur,  15  Ala.  525;  Hill 
V.  Freeman,  73  Ala.  200,  49  A.  R.  48;  Overshiner  v.  Wisehart,  59  Ind.  135;  Mc- 
Ewen  V.  Shannon,  64  Vt.  583,  25  Ati.  661;  Morris  v.  Hall,  41  Ala.  510,— holding 
that  neither  can  maintain  an  action  on  the  contract. 

Cited  in  reference  notes  in  36  A.  D.  613;  53  A.  D.  770, — on  rights  of  parties 
to  illegal  or  fraudulent  transactions;  30  A.  S.  R.  630,  on  rights  of  parties  to 
fraudulent  conveyances;  35  A.  D.  39,  on  noninterference  in  favor  of  either  party 
to  illegal  contract  which  has  been  executed;  50  A.  D.  261,  on  right  of  recovery 
by  party  who  has  to  rely  on  illegal  contract  or  transaction;  86  A.  D.  339,  on 
right  of  one  to  avoid  his  contract  for  fraud  in  which  he  participated;  44  A.  D. 
723,  on  right  of  party  in  pari  delicto  to  enforce  illegal  or  fraudulent  contract; 
42  A.  D.  169;  67  A.  D.  401, — on  validity  between  the  parties  of  sale  in  fraud 
of  creditors;  62  A.  D.  505,  on  validity  of  conveyances  to  defraud  creditors  or 
subsequent  purchasers;  98  A.  D.  791,  on  invalidity  of  Contracts  founded  upon 
illegal  consideration;  38  A.  D.  683,  on  effect  of  conveyance  in  fraud  of  creditors; 
40  A.  D.  117,  on  enforceability  of  illegal  contracts;  56  A.  D.  603;  50  A.  S.  R. 
708, — on  enforcement  of  illegal  contracts;  46  A.  D.  423,  on  unenforceability  oif 
contracts  in  violation  of  law;  86  A.  D.  340,  on  fraud  in  obtaining  note  as  defens? 
in  action  thereon;  56  A.  D.  603,  on  recovery  of  money  paid  under  illegal  con- 
tract; 79  A.  S.  R.  729,  on  right  to  recover,  from  third  person  money  paid  for  one's 
use  under  illegal  contract;  33  A.  S.  R.  837,  as  to  when  specific  performance  will 
be  refused;  49  A.  S.  R.  842,  on  specific  performance  of  contracts  fraudulent  as 
to  creditors;  39  A.  D.  599,  on  who  may  impeach  conveyance  on  ground  of  fraud. 

Cited  in  notes  in  82  A.  D.  428,  as  to  whether  one  can  avoid  his  contract  for 
fraud  in  which  he  participated;  7  A.  S.  R.  587,  on  relief  of  grantor  from  con- 
veyance made  to  evade  law  or  accomplish  unlawful  purpose;  3  A.  S.  R.  739,  on 
grantee's  right  to  lay  claim  to  property  on  ground  that  conveyance  to  him  was 
in  fraud  of  creditors;  99  A.  D.  61,  on  defense  against  recovery  of  money  col- 
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lected  on  ground  that  it  was  collected  on  unlawful  contract  or  for  illegal  par- 
pose. 

«Ck>ntracts  to  defraud  public. 

Cited  in  McGehee  v.  Powell,  8  Ala.  827,  on  rights  of  parties  to  contract  to  de- 
fraud the  public. 

Cited  in  reference  notes  in  34  A.  S.  R.  613,  on  invalidity  of  contract  to  procure 
legislation;  80  A.  D.  680,  as  to  when  agreements  to  influence  legislation  are  void; 
61  A.  D.  350,  on  illegality  of  contract  whose  consideration  is  to  compound  or 
to  stifle  criminal  prosecution. 

Cited  in  note  in  66  A.  D.  507,  on  invalidity  of  lobbying  contracts. 

84  AM.  DEC.   768,  WINSTON  v.  £WING,   1  AliA.   129. 
liiability  of  Interest  of  partner  to  IndlTidoal  or  partnership  debts. 

Cited  in  Hopkinson  v.  Shelton,  37  Ala.  306;  Wilson  v.  Strobach,  59  Ala.  488, — 
holding  that  interest  of  partner  may  be  sold  to  pay  his  individual  indebtedness; 
Andrews  v.  Keith,  34  Ala.  722,  holding  that  sheriff  having  in  his  hands  an 
execution  against  one  member  of  a  partnership  may  levy  it  upon  that  partner^s 
undivided  interest  in  partnership  effects;  Mcintosh  v.  Walker,  17  Ala.  20,  hold- 
ing by  analogy  that  interest  of  one  of  several  joint  proprietors  in  a  chattel  may 
be  levied  upon  by  execution;  Monroe  v.  Hamilton,  60  Ala.  226,  on  liability  of 
partner's  interest  for  individual  debts;  Wiley  v.  Sledge,  8  Ga.  532,  on  question 
of  attachment  of  interest  of  nonresident  partner. 

Cited  in  reference  notes  in  74  A.  D.  291,  on  liability  to  execution,  of  partner's 
interest  in  firm  property;  47  A.  D.  319,  on  liability  of  partner's  share  to  pay- 
ment of  individual  debt,  when  firm  creditors  paid;  85  A.  D.  642,  on  interest  in 
partnership  property  liable  to  satisfaction  of  separate  debts  of  partners;  59  A. 
D.  364,  on  respective  rights  of  creditors  of  partnership  and  creditors  of  individual 
partners. 

Cited  in  note  in  46  L.R.A.  485,  on  what  may  be  sold  under  levy  on  partnership 
property  for  debt  of  partner. 

—  Garnishment  of  Arm  by  partner's  creditor. 

Cited  in  Moore  v.  Sample,  3  Ala.  319;  Trickett  v.  Moore,  34  Kan.  756,  10 
Pac.  147, — holding  that  what  is  due  a  partnership  cannot  be  subjected  to  garnish- 
ment as  a  credit  due  one  of  the  firm;  Barry  v.  Fisher,  8  Abb.  Pr.  N.  S.  369,  39 
How.  Pr.  521,  holding  that  credits  or  balances  of  account  due  from  third  persons 
to  a  copartnership  cannot  be  seized  on  an  attachment  against  the  property  of  a 
copartner  for  his  individual  debt';  Seaton  v.  Brooking,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  585,  on  question  whether  interest  of  individual  partner  in  partner- 
ship credits  may  be  reached  by  garnishment;  Conklin  v.  Harris,  5  Ala.  213,  on 
question  of  debt  due  partnership  being  attached  to  pay  debt  of  partner. 

Cited  in  notes  in  59  L.R.A.  378,  on  garnishment  of  partnership  claims  on  con- 
tract; 57  A.  S.  K.  442,  on  garnishment  of  interest  of  one  partner  in  debt  due 
partnership.  * 

—  Necessity  of  preTions  settlement  of  firm  rights. 

Cited  ih  Berry  v.  Harris,  22  Md.  30,  85  A.  D.  639,  holding  that  separate 
creditor  of  an  Individual  surviving  partner  may  attach,  by  way  of  execution,  a 
debt  due  the  partnership  of  which  that  individual  partner  was  a  member,  for  the 
separate  debt  of  such  surviving  partner  without  showing  the  state  of  accounts 
between  him  and  his  deceased  partner;  Hoaglin  v.  Henderson,  119  Iowa,  720,  97 
A.  S.  R.  335,  61  L.R.A.  756,  94  N.  W.  247,— holding  that  individual  interest  of  a 
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partner  in  a  firm  debt  cannot  be  reached  by  garnishment  in  a  court  having  no 
power  to  acquire  jurisdiction  of  the  partnership  or  determine  the  interests  of  the 
partners;  Peoples'  Bank  v.  Shryock,  48  Md.  427,  30  A.  R.  470,  holding  thaj;  debt 
due  to  a  copartnership  is  not  liable  to  an  attachment  at  a  suit  of  a  creditor  of 
one  of  the  partners,  where  the  partnership  is  a  continuing  one,  and  where  there 
has  been  no  adjustment  of  partnership  affairs. 
Right  of  partner  to  sell  undivided  interest  in  firm. 

Cited  in  Scruggs  v.  Burruss,  25  W.  Va.  670,  holding  that  one  member  of  firm 
may  execute  a  deed  of  trust  on  personal  property  to  secure  the  creditors  generally 
of  the  partnership. 

Interest  of  partner  in  firm  property. 

Cited  in  Roberts  v.  Hein,  27  Ala.  678,  on  incapacity  of  ono  partner  alone  to 
recover  specific  chattels  from  firm. 
Interest  taken  by  execution  purchaser  of  partner's  share. 

Cited  in  Daniel  v.  Owens,  70  Ala.  297,  holding  that  purchaser  at  sale  of 
partnership  goods  under  execution  against  one  partner  acquires  only  the  indi- 
vidual interest  of  the  partner,  subject  to  all  the  liens,  encumbrances,  and  charges 
which  rested  .on  it  in  favor  of  the  partnership,  its  creditors,  or  other  partners  > 
Dunklin  v.  Kimball,  50  Ala.  251  (dissenting  opinion),  on  the  interest  acquired  by 
purchaser  under  execution  levied  upon  partner's  interest  in  firm. 

84  AM.  DEC.  771,  FUQUA  ▼.  HUNT,  1  AliA.  197. 
Suit  by  guardian  in  own  name  for  benefit  of  ward. 

Cited  in  reference  note  in  76  A.  D.  306,  on  guardian's  right  to  sue  in  his  own 
name  for  ward's  use. 

Cited  in  note  in  38  L.  ed.  U.  S.  530,  on  appointment  of  guardians  and  their 
powers  and  duties  as  to  personal  and  real  property  of  their  w^rds. 

Distinguished  in  Newton  v.  Nutt,  58  N.  H.  599,  holding  that  guardian  cannot 
bring  suit  in  his  own  name  on  an  account  for  the  labor  of  his  ward,  it  not  being 
a  purely  possessory  action. 

34  AM.  BBC.  7t2,  RHEA  v.  HUGHES,  1  ALA.  219. 
Entryman's  right  on  public  lands. 

Cited  in  McTyer  v.  McDowell,  36  Ala.  39,  on  question  of  nature  of  right. 

Cited  in  reference  notes  in  44  A.  D.  730,  on  possessory  claims  and  improvements 
of  settlers  on  public  lands;  39  A.  D.  460,  on  sale  of  improvements  erected  on 
public  land  as  consideration  for  note  for  their  price. 

Cited  in  note  in  70  L.R.A.  801,  on* right  of  one  who  buys,  or  makes  lawful  entry 
on  public  land,  to  imptovements  placed  thereon  by  another. 
Estates  liable  to  sale  on  execution. 

Cited  in  Doe  ex  dem.  Cook  v.  Webb,  18  Ala.  810,  holding  that  statute  authorizing 
widow  to  retain  possession  of  the  dwelling  house  in  which  her  husband  dwelt  next 
before  his  death,  until  dower  is  assigned  her,  does  not  invest  her  with  such  a  legal 
title  therein  as  can  be  sold  under  execution  at  law;  Elmore  v.  Harris,  13  Ala.  360; 
Lang  V.  Waring,  17  Ala.  145, — holding,  under  statute,  equitable  title  not  subject 
to  sale  on  execution;  Doe  ex  dem.  Davis  v.  McKinney,  5  Ala.  719,  holding  that, 
under  statute,  a  title  in  lands  which  is  merely  equitable  can  only  be  sold  for  the 
payment  of  debts  by  suit  in  chancery. 
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Distinguished  in  Doe  v.  Mitchell,  6  Ala.  70,  holding  that  where  one  has  been 
in  possession  of  land  for  several  years,  and  made  improvements  thereon,  the 
inference  is  that  his  occupation  is  legal,  and  he  has  such  an  interest  as  may  be 
sold  under  execution;  Land  v.  Hopkins,  7  Ala.  115,  holding  that  inchoate  legal 
title  to  lands  may  be  levied  on  and  sold  under  a  fieri  facias. 
—  Pre-emption  or  settlement  rights  on  public  lands. 

Cited  in  Johnson  v.  Collins,  12  Ala.  322,  on  question  of  settlement  and  improve- 
ment on  public  lands,  being  subject  to  levy  and  sale  under  execution. 

34  AM.  DEC.  773,  PRINCE  v.  COMMERCIAL  BANK,   1  ALA.  241. 
Necessity  of  proving  Incorporation  of  plaintiff. 

Cited  in  Montgomery  R.  Co.  v.  Hurst,  9  Ala.  513;  Walker  v.  Mobile  Marine 
Dock  &  Mut.  Ins.  Co.  31  Ala.  629;  Washington  v.  Finley,  10  Ark.  423,  52  A.  D. 
244;  Meyerson  v.  First  Nat.  Bank,  30  Fla.  398,  18  So.  786;  Mclntire  v.  Preston, 
10  111.  48,  48  A.  D.  321, — holding  that  when  defendant  pleads  general  issue,  it 
is  unnecessary;  Liberian  Exodus  Joint  Stock  S.  S.  Co.  v.  Rodgers,  21  S.  C.  27, 
liolding  that  where  plaintiff  corporation  alleged  its  corporate  existence,  and  de- 
fendant answered  by  denial  on  information  and  belief,  the  plaintiff's  corporate 
existence  is  not  in  issue. 

Cited  in  reference  notes  in  36  A.  S.  R.  103,  as  to  when  capacity  of  corporation 
must  be  proved ;  40  A.  D.  475,  as  to  whether  corporation  must  prove  its  corporate 
existence  under  general  issue;  37  A.  D.  505;  43  A.  D.  465, — on  necessity  that 
plaintiff  corporation  show  due  incorporation  under  plea  of  general  issue;  69  A.  D. 
83,  on  admission  of  existence  of  corporation  by  pleading  general  issue. 

34  AM.  DEC.  77  7,  McRAE  v.  KENNON,   1  ALA.  295. 

Acknowledgment  of  indebtedness  as  removal  of  bar  of  statute  of  Ilmita* 
tions. 

Cited  in  Jordan  v.  Hubbard,  26  Ala.  433,  holding  that  an  acknowledgment  of 
an  indebtedness  and  present  willingness  or  liability  to  pay  is  all  that  is  required. 

Distinguished  in  Cunkle  v.  Heald,  6  Mackay,  485,  holding  that  acknowledg- 
ment of  a  debt  barred  by  limitations,  casually  made  by  debtor  to  a  third  person, 
and  not  communicated  or  intended  to  be  communicated  to  creditor,  is  not  suf- 
£cient  to  revive  the  debt. 
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